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In  p«NBthMM»  and  thm  muibtr  of  thm 
which  th«7  m  fmportod  ti  la  hMTytaecid  imm. 


AunAMA-Kl  Minor)  12;  (1  Stew.)  18}  (2  Stew.)  19,  M;  (S  Stew.)  8^  Sis 

(1  Stew,  fr  P.)  21;  (1, 2, 3  Stew,  ft  P.)  88;  (4, 6  Stew,  k  P.)  84;  (6  Stew. 

4  P.,  and  1  Porter)  28;  (1, 2  Porter)  27;  (3,  4  Porter)  29;  (4, 6,  6  Porter) 

aO;  (Op  7  Porter)  81;  (8,  9  Porter)  83;  (1)  84,  85;  (2,  3)  86;  (3»  4)  87> 

(4,  6)  39;  (6,  7)  41;  (7,  8)  42;  (9,  10)  44;  (11,  12)  46;  (13.  14,  16)  48; 

06*  16)  50;  (17, 18)52;  (18, 19)54;  (20, 21)  56;  (22,  23)  58;  (24, 25)  60; 

(26, 27)  62;  (28,  29)  65;  (29,  30,  31)  68;  (31,  32,  33)  70. 
ABXAKaj.8— (1,  2)  83;  (2)  85;  (3)  86;  (4)  37,  38;  (5)  89,  41;  (6)  42;  (7,  8) 

44,  46;  (8,  9)  47;  (9, 10)  50;  (10,  11)  62;  (11,  12)  54;  (12, 13)  56;  (13^ 

14)  58;  (14. 15)  60;  (16, 16)  63;  (17, 18)  65;  (18,  19)  68;  (19)  7a 
CALifORinA<Hl)  68,  54;  (2)  56;  (3)  58;  (4)  60;  (5)  63;  (6)  65;  (7,  8|  68; 

(9,  10, 11)  70. 
CnnrBCTicirr— (Kirby,  and  1,  2  Root)  1;  (1,  2  Day)  2;  (3  Day)  8;  (4  Day)  4; 

(6  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  18;  (6)  16;  (7)  18;  (8)  80; 

(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (13)  38;  (19;  14)  85; 

(14)36;  (15)88,89;  (16)41;  (17, 18)  44;  (18)46;  (19)48;  (19,  SO)  50; 

(20)  52;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60;  (23^  24)  68;  (26)  65; 

(25,  26)  68;  (27)  7L 
Dn^wABS-(l  Harr.)  23,  25,  26,  27;  (2  Harr.)  29,  80;  81,  88;  (4  Harr.) 

42,  44;  (6  Harr.)  48,  60;  (1  Hoast)  68,  68^  7L 
PuttiBA-Hl)  44,  46;  (2)  48,  50;  (3)  52;  (4)  54,  56;  (6)  58;  (6)  68»  65f 

(7)  68;  (8)  71. 
OaoBOiA--(l  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  8)  46;  (4,  6)  48;  (6,  7)  50; 

(8, 9)  52;  (9, 10)  54;  (11, 12)  56;  (12, 13, 14)  58;  (16, 16)  60;  (17, 18, 19) 

68;  (19,20)65;  (21,  22;  23)  68;  (24,  26^  26)  7L 
hUMom-(Bntme)  2;  (1  Soam.)  25,  26,  27,  2«,  29,  80;  88, 88;  (2  Scam.) 

89,35;   (3Soam.)36;   (3,  4  Soam.) 88;   (4  Scam.) 89;   (1  Gilm.)41; 

|BOilm.)43;  (3Gilm.)44;  (4Gilm.)46;  (6  Gifan.)  48;  50;   (11)60; 

(11,  IS)  58;   (12,  13)  54;   (13,  14)  56;   (14, 16)  58;   (16)  60;   (16)  «1| 

0%  17)  68;  (17, 18)  65;  (18. 19)  68;  (19;  SO;  SI)  7L 

• 


•  Schedule. 

IvMANA— (1  Bkokf .)  12;  (2  Bkokf.)  18, 20^  81;  (3  BUckl)  88»  t6|  (4  Blaaki.| 
28,  29,  80,  82;  (5  Blackf.)  82,  88,  8ft,  86;  (6  Blackf.)  86,  88,  89| 
(7  Blftckf.)  89,  41,  48;  (8  BUckt)  44,  46;  (1)  48,  60;  (2)  ft2;  (S;  S| 
64;  (3)  66;  (4)  68;  (S,  6)  61;  (6^  7)  68;  (7,  8)  66;  (9,  10)  68;  (1% 
11)  7L 

Iowa— {Morris)  89,  41,  48;  (1  O.  OrMM)  46,  48,  60;  (2  O.  Oreeoe)  68| 
(3  O.  Gr«eii6)  64,  66;  (4  G.  Giwda)  61;  (1,  2)  68;  (2)  66;  (3,  4)  60| 
(4,  6)  68;  (8,  7)  7L 

KnruoKT— (1  SiiMd)  2;  (Haidin)8;  (1  Bibb) 4;  (2 Btl>b)  4,  6;  (3 BiV»)  6| 
(4Bibb)7;  (1  A.  K.Mirah.)  10;  (2A.  K.Marah.,uidIitt  8eL  Cte.)12| 
(8  A.  K.  Marsh.,  and  1,  2  Litt)  18;  (3,  4  litt)  14;  (1,  2  Moo.,  and  6 
litt)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Hon.)  18;  (1,  %ZJ.J. 
Marsh.)  19;  (3,  4,  6  J.  J.  Marsh.)  20;  (5,  8  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dwaa,  28;  (4  Daaa)  82; 
<5  Dan%)  80;  (6,  7  Dana)  82;  (8,  9  Dana)  88;  <9  Dana,  and  1  &  Mod.) 
86;  (1,  2  R  Mon.)  86;  (2,  3  R  Mon.)  88;  (3,  4  R  Mon.)  89;  (4,  6  R 
Mon.)  41;  (8,  8  R  Mon.)  48;  (8  R  Mon.)  44;  (7  R  Mon.)  46;  (7,  8  R 
Mon.)  46;  (8,  9  R  Mon.)  48;  (9,  10  R  Mon.)  60;  (10,  11  R  Mon.)  68; 
(12  R  Mon.)  64;  (13  R  Mon.)  66;  (14  R  Mon.)  68;  (14, 15  R  Mon.)  61; 
(16,  18  B.  Mon.)  68;  (17  R  Mon.)  66;  (18  R  Mon.)  68;  (1  Mete)  71. 

LoouiANA— (1,  2,  3  Mart)  6;  (3,  4  Mart)  6;  (S,  8, 7  Mart)  12;  (8, 9, 10, 11» 
12  Mart)  18;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  16;  (4,  5  Mart» 
N.  &)  16;  (8  Mart,  N.  8.)  17;  (7  Mart,  N.  8.)  18;  (8  Mart,,  N.  S.)  10, 
20;  (1,  2)  20;  (2,  3)  22;  (3,  4)  28;  (5,  6)  25;  (8,  7)  26;  (8)  28;  (9,  10) 
29;  (II)  80;  (12)  82;  (13,  14)  83;  (15, 18)  86;  (17, 18, 19)  86;  (1  Bob.) 
86;  (1,  2,  3  Rob.)  88;  (4,  5,  8  Rob.)  89;  (8,  7,  8,  9  Rob.)  41;  (1(1,  11, 
12  Rob.)  43;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(5  Ann.)  62;  (8  Ann.)  54;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  68;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  7L 

iUcrs— (1  GivenL)  10;  (2  GreonL)  11;  (3  Greenl.)  14;  (4  OnenL)  16; 
(5  GroenL)  17;  (6  Greenl.)  19;  (8, 7  GreenL)  20;  (7,  8  GreenL)  22;  (8^  9 
GreenL)  23;  (10  Me.)  26;  (11)  26,  26;  (12)  28;  (13)  29;  (14)  80,  81; 
(15)  82;  (15,  18)  83;  (17)  86;  (18^  19)  86;  (20)  87;  (21, 22)  88;  (22;  23) 
89;  (23,  24)  41;.  (25)  43;  (28)  46;  (28,  27)  46;  (28,  29)  48;  (29,  V^  31) 
60;  (31,  32)  62;  (32,  83)  64;  (34,  85)  66;  (36^  38,  87)  68;  (37)  60;  (^) 
61;  (39;  40)  68;  (41,  42)  66;  (4^  44)  69;  (46^  48)  7L 

ICABTLAin>— (1,  2,  3,  4  H.  &  M.)  1;  (1H.&J.)2;  (2H.&J.)8;  (3H.&J.) 
6,  6;  (4  H.  &  J.)  7;  (5  H.  k  J.)  9;  (8  H.  &  J.)  14;  (7  H.  it  J.)  16;  (1 BL 
Ch.)17, 18;  (1H.&G.)18;  (1,  2  Gill  &  J.)  19;  (2  BL  Ch.,  and  2,  3  G. 
&J.)20;  (3  BL  Ch.,  and  3  G.  &  J.)  22;  (4,  5G.&  J.)  23;  (5,6G.&J.) 
26;  (8,7G.&J.)26;  (7G.  &J.)28;  (8G.&J.)29;  (9G.  &J.)81| 
<10G.  &J.)82;  (IIG.  &J.)88,86,87;  (12G.&J.)88;  (1 001)89; 
(2Gffl)41;  (3GiU)48;  (4Gill)46;  (5b6GiU)46;  (8, 7 GUI) 48; (8 Gill) 
60;  (9GiU)62;  (1)64;  (2,3)66;  (4,5)69;  (5,8^7)61;  (8)68;  (9) 
.    66;  (10,  11)  69;  (12,  13)  7L 

llAB8ACHimRnM<2ain<7)  1;  (1)  2;  (%  8, 4)8;  (5, 8)  4;  a  S) 6;  (0, 10;  U)  6| 
(12,  IS,  14)7;  (15, 16)  8;  (17)  9;  (1  Piok.)  U;  (2  Piok.)  18;  (3  Piok.)  16; 
(4,  5  Piok.)  16;  (8  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  20;  (11,  IS 
Piok.)  22;  (12,  13  Pick.)  24;  (13,  14,  15  Pick.)  26;  (15,  18  Pick.)  26; 
(18, 17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  81;  (20  Pick.)  82;  (22Piek.) 
38;  (23  Pick.)  84;  (24  Pick.,  and  1,  2  Met)  86;  (2.  3  Met)  37;  (3. 1,  ft 


4B;  (UMSIUDM;  (1, 8 Cteh.) 48;  A4Ctaih.)M|  9Ctaih.)II| 
|^«Ctaih.)68;  (•Ctaih.)U|  (7»  8  Otaih.) 64;  (9  Cteh.) M^  W;  (U 
Onh.)  67;  (11«  12  Ctaih.)  69;  (1, 2  Gny)  61;  (SGny)  68;  (4  Guv)  M| 
t^^l Qtmy) 66;  A «.  lOGrmy) 69;  (10^  11.  ISGfsy) 7L 

MonoAB-m  DoQg.)  401, 41;  <2  DoDs.)  46^  46. 47;  (l)46kll,66|  (961^ 
67;  A  S)69;  (3)61,  64;  (4)  66,  69;^5)  71;  (5^  6)78l 

KmnwrA^l)  66^  61,  66,  69;  (2)  76. 

llBBHim-(Walkv)  IS;  (lH«w.)  86, 28^89.811  (SH0V.)88|  A4H0V.) 
84;  (4toftH<nr.)86;  (6H<nr.)87;  (6H0V.)88;  (IBaw.^mil 
41L)40;  (S^S8iiiadM&lL)41;  (4,58iiiadM&lL)48;  A6^7 
4  M.)  45;  (8,  9  SmadM  &  IL)  47;  A  10  SnadM  4  M.)  48;  (11 
41L)49;  (12,  18 SmadM 4 M.) 61;  (Ul  14 SMte 4 M.) 88|  (28) 61^ 
87t  (2<,  26)67;  A98)69|  97,28)61|  M  28.  80)  64|  (81,  »)  66f 
fn^  84)  69;  (35b  86)  78. 

lfMoirBi-(l)  18^  1^  ^88;  (8)88,88^86,861  (4) 88^  89,  81;  (6) 8I» 
88;  (6)84,  85;  (7)87,  88;  (8)401  41;  (8)48;  (fl  10)45;  (IQl  11)47; 
(11, 12)  49;  (12)  51;  (18)  58;  (14, 16)  55;  (16^  16^  17)  57;  (17, 18, 1«) 
59;  (19120)61;  (20^ 21,  22) 64|  (22^23^84)66;  (94,28^26)691  (20^ 
27)78. 

■sv  HAKminaMl)  8}  (2)9;  (8)14;  (4)17;  (6)80^  88;  (6)88^  88^  86| 
(7) 86,  88;  (8) 8a  8^  ft;  (9)81,88;  (10) 84;  (11) 85;  (18) 87;  (I9 
88;  (18,  14)  40;  (U,  16)  41;  (16,  17)  48;  (18)46,  47;  (1«)  49;  (191  89) 
51;  (21.82)88;  (22,23^24)55;  (24,28^26)57;  (26^  27, 28) 59|  (99^ 
28)61;  (30^  81, 82)  64;  (33^  84)  66;  (34, 86)  69;  (86,  87)78l 

Imr  Ja0T-<Cbxe)  1;  (lPai.)8;  (2  Pen.)  4;  (1  Sooth.)  7;  (2  SosO.)  8| 
aHabt)10;  (2Habt)U;  (8 HalfL)  14;  (4 Hdtt)  17;  (6 Hdtt)  18| 
|6  Habt)19^  80;  (1  Su.,  7  Habt)81;  0  Or.,  1  Su.,  7  Hakt)88| 
P  Su.,  l(k.)8%  (l,2(k.)85;  (2 Or.)  87;  (8(k.)88^  89;  (2Clr.€b.) 
89;  (lHafr.,8(lr.€b.)81;  (1  Hifr.,  1  (k.  CIl)88;  (2  Hair.,  1  Or.  €b.) 
84;  (1  Or.  Oh.,  9;  8 Hair.) 85;  (8Hmt.)87;  (8 (k.  Oh.,  1  ^wov,  3^ 
4HMT.)88f  (l8p«aMr,8Clr.0h.)40;  (8 (k.  Oh.)  41;  (1  ^wov,  8 Qt. 
Oh.,  1  Hdtt  Oh.)  48|  (1  ^nov,  1  Habt  Oh.)  45;  a  Z>bi,  2  Hakt  Oh.) 
47;  (2  Zdk,  8  Habt  Oh.)  51;  (S;  8  ZOx)  58;  (8  ZOx,  4  Hakt  Oh.)  55| 
92th^  I SlMfc. 0h.)57;  (4Zax,  1  SImIl Oh.) 59;  (4Zax) 61|  (420^, 
IDstflh.,  1, 9;  8  SlMfc.  Oh.)  64|  (S;  8  SImIl  Oh.)  66;  (lIMsh.)  87| 
f8  IMoh.t  8  SlMfc.  Oh.)  69;  (8  DntdL,  1  BMdiy's  8q.)  78l 

Wmm  ToBS^l,  2  JohM.  Om.)1;  (8  JohiM.  Om.,  1, 20UL  Om.,  1, 9;  80^.) 
8;  a»8;8JohiM.)8;  (4,6J€liiH.)4;  (6,  7,8  JohiM.)5;  (%  10^  llJohm.a| 
6f  (12i  18^  14  JohM.,  1,  2  JdnH.  Oh.)  7;  (1$,  16, 17  JohiM.,  3^  4  JohiM. 
Oh.)  8;  (18  Johns.,  6  Johns.  Oh.)  9;  (10  Johns.,  6  Johns.  Oh.)  10;  (20 
Johns.,  7  Johns.  Oh.)  11;  (1  Oinr.)  18;  (Hop.  Oh.,  and  2  Oinr.)  14;  (3^4, 
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P8nMd)eO;  (l,2aBMd)6t|  (S0M«i)64;  (8ftMd)66;  A^OmwI) 
•7;  (4,  ft  BnMd)  7a 
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Falwider  v.  logels 543,  515 

Fank  y.  Haldeman 768,780 

Furlong  y.  Polleys 289 

Fnrman  y.  Van  Sise 495 

Gahagan  y.  People 55 

Gaines  y.  Smiley 137 

Gaither  y.  Myrick 540 

Galbreath  y.  Galbreath 662 
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Gates  T.  Green 374 

Gaol  V.  Fleming 427 
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Hatfield  y.  Grimstead 571 

Hathaway  y.  Piayne 529 

Hath  y.  Van  CoU 514 

Hayemeyer  y.  Faller. 433 

Hawes  T.  Draeger 650 
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Mnlligan  ▼.  lUinoia  Gent  R.  R. 

Go 231,  232;  234 

Momena  t.  Potomao  Go 669 

Mumford  t.  Whitney 203 

Mnndy  ▼.  Monroe 65 

Munfordv.Overeeeraof  thePoor  274 
Manger  v.  Tonawanda  R.  R.  Go.  756 

Mann  v.  Bamam 622;  624,  625 

March  v.  Gonoord  R.  R.  Corp. .  720 
Murdock  y.  Ghenango  Ins.  Go. . .  707 
Marphy  v.  American  Life  Ina. 

andTraatGo 404 

Murphy  ▼.  People 493 

Murray  v.  Barlee 610,  512 

Murray  V.  Jadaon 641 

Murray  ▼.  8.  G.  R.  R.  Go 757 

Murray  V.  State 643 

Murray  v.  Sylbozn 67 

Murrell  V.  Murrell 286,  347 

Muacbamp'a  Gaae 234 

Muschampy.Lanoaatv.  231,2^  470 

Maaaina  ▼.  StiUoian 523 

Mutual  Benefit  Life  Ina.  Go.  ▼• 

Hiiyard 878 

Muzzy  V.  Ledlie 688,  689 

Myers  v.  Dodd 835 


Myriek  t.  Michigan  Genk  R.  R. 

Go 286^  S42 

Mytton  ▼.  Midland  R'yGo 236 

NaJaoT.  BoatonftL.R.  R.  Go..  241 

Napper  ▼.  Yoong 645 

NaahT.MoGanley JBSB,  589 

NaahT.MieheU 61S 

Naah  v.  Morton 634 

Naahaa  Look  Go  ▼.Naabnaft  W. 

R.R.GO 242 

Naahaa  Look  Go.  ▼.  Woroeater 

ftN.R.R.Go 281,  284,  237 

Natohei  t.  Minor 69 

Nat.  Ptek  Bank  ▼•  Fbnrtii  Nat. 

Bank •  629 

Naogatnok  R.  R.  Go.  ▼.  Batten 

Go «tf> 

Naagataok  R.  R.  Ga  ▼•  Water- 

baxy  B.  Go 

Naaro  v.  Faller 864 

Nebbett  v.  Ganningham 162 

Nelma  y.  State 642 

Nelaony.GUy 681 

Nelaon  y.  Iveraon 

Nelaon  L.  Go.  y.  RiehardaoB. . . . 
Nelaon  y.  Long  Uand   R.   R. 

Go 474 

Neabit  y.  Barry 729 

Neyina  y.  Bay  State  Steamboat 

Go 474 

Newberger  y.Webb 624 

Newbit  y.  Stataok 427,  481 

Newell  y.  Hoalton 116 

Newell  y.  Haaaey 626 

Newell  y.  Newell 183 

Newell  y.  Smith 281 

New   Hayen  Steamboat  Go.  y. 

Vanderbilt 260 

New  Ipawich  Factory  y.  Batdhel- 

der 601 

New  Jeraey  Franklinite  Go.  y. 

Amea 887 

New  Jeraey  y.  Wilaon 676^  683 

New  Jeraey  y .  Yard 684 

Newman  y.  Saperyiaora 628 

Newmonger  y.  Andreaa . . .  .768^  786 
New  Orleana  Gaa  Light  Go.  y. 

Loaiaiana  Light  ft  H.  P.  ft  M. 

Go 684 

New  Orleana  etc.  R.  R.  Go.  y. 

Rollina 190 

Newaon  y.  Anderaon 710 

New  York  y.  Price 541 

New  York  eto.  Bank  y.  Gibaon.     61 
N.  Y.  Gent  Ina.  Go.  y.  Nat.  Ina. 

Go 330 

Newton  y.  Pope 323 

N.  Y.  eto.  Ina.  Go.  y.  Walden. .  542 

N.  Y.  LLCo.  V.  Flack 272 

N.  Y.  Printing  etc  Go.  y .  litoh.    75 
Niagara  Gonnty  Nat.  Bank  y. 

Lord 469,  488 

Nibloy.  BinaM 464 


Cases  Cued. 
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ITifalo  ▼.  Koth  AnMrioui   Kie''*' 

las.  Go 328 

Hio«ly  ▼.  Borlfls. 461 

NidioUs  ▼.  Majmid. 110 

KiefaoU  T.  Jcmm. flSl,  022 

Niehflls  T.  MeKoe. 187 

Hicholim  t.  Laavitt 

392;  411,  412;  413,  415 

Nieliolaoii  t.  GhamberlaiB 001 

Kiebolwm  ▼.  Stiykflr. 343 

NightiqgBla  ▼.SeaniMQ 823 

Nibs  T.  SliodM 02 

NoUeT.  Gromwea 461 

NcKliiB0  ▼.  GrMoflelcL 458 

KoUn^.  Whitey 455 

HoUeoT.WioMr 539 

KoUey  t.  Callaway  Goanty 207 

Nonis  ▼.  Denton 415^  416 

Ncmis  T.  AndroMoggin. .  • .  .228^  702 
Norris  ▼.  IitehfialdTT7.....251,  720 
North    American    Goal  OOi   t. 

Dyett 508,  512 

NfRth    Ameriioan   F.  I.  Go.  y. 

Throop 528 

Nortliminpton    Mnt.   liTo-aiock 

Ins.  CaT.  Tattle 380 

Noitlmm  ▼.  Latoache 61 

North  Bank  ▼.  Abbot 629 

Northern    liberties  eto.  ▼.  St. 

John's  Chnroh 279 

Korthem  B.  B.  Ca  ▼.  Fitchbug 

R.K.  Co 

North    IfiMoori   R.  B.  Go.   ▼. 

^lagnire 684 

North  Penn.  B.  B.  Co.  ▼.  Heilo- 

mna 721 

Norton  T.  ToirilL 509 

Norw»lk  PUnk   Boad   Go.   t. 

Hosted 677 

Nowel  ▼.  Smith 332 

Noyes  ▼.  Blakeman 504 

Noyoo  ▼.  Shepherd. 570 

Kntting  t.  ConnectioQt  B.  B. 

Co 236 

Nutting  ▼.McCatcheon....  102,  116 

Oiakey  ▼.  Gordon 232 

Otekley  ▼.  Devoe 516,  522 

Oi&kley  ▼.  Morton .' . . .  454 

Olakley  ▼.  Stanley 501 

0»ths,  Matter  of 179,  184 

Oclieltree  ▼.  Carl 541 

Oclgea  ▼.  Kip. 75 

O'lX^nnell  v.  Alleghany  VaUey 

R.B.C0 702 

OTDoDiiollr.  Bailey 684 

Q^den  ▼.  Bobbin 419 

Ordeal  T.  Jenninga. 502 

Ogden  ▼.  N.  Y.  Mat.  Ins.  Co. . .  474 

Oeden  ▼.  Baymond 181,  186.- 

OHio  life  Ins.  ft  T.  Co.  t.  De-' 
bir^lt 678,  683 

Ob^io  L^o  Id**  &  '^'  ^*  ^*  ^^^ 
<sbants'  Ins.  ft  T.  Co 148^  295 


Old  Cokny  B.  B.  GorposatM  T. 


148 

Olirer  ▼.  Worosstsr 814 

Olmslead  ▼•  Brown 

421,420,428^435   436 

Olmstead  t.  Mayer.  179, 18Q,  188  187 

Ohnstead  ▼.  Miiisr 422,  433 

O'N^ly.Cridg 742 

Oothont  ▼.  BaUard 419 

Orange  Nat.  Bank  r.  TmwmtMA,  51ft 

Ordway  y.  Wilbur. 363 

CBeilley  y .  Kankakee  V.  D.  Go.  281 

O'Boorke  y.  Hart..  442 

Orser  y.  Storms. 851 

Osborn  y.  Union  Ferry  Go 441 

Osborne  y.  Bndioott. 108 

Osborne  y.  Hnmphrsys 684 

Osbom'b  C^se. 818 

Ostromy.  Bixby. 621,  523 

Otisy.Cosack 455 

Overton  y.  Freeman. 597 

Oyerton  y.  Hardin. 618 

Oyerton  y.  Sawyer 403 

Owen  y.  Gawley 513 

Owens  y.  Dieknison 

iM)8,  509,  51Q,  513 

Owens  y.  Holland  P.  I.  Go 528 

Owens  y.  Lewis.. 157 

PadtloB.  B.Goiy.Magairs....  684 
Pack  y.  Mam  eto.  oIN.  ¥.438^  4.38 

Packard  y.  Taylor 237 

Pagey.AIlen 683 

Page  y.  Dennisen 652 

Pagey.Ocott 333 

Palgey.Ott 450 

Paine  y.  Cowdin 318 

Palmer  y.  Cross ,   151 

Palmer  y.  Oakley 121 

Palmer  y .  Stumph 281 

Palmer  y.  Williams 68 

Pancake  y.  State 549 

Paradine  y.  J«ine. 374 

Parke  y .  Blackiston 427 

Parker  y.  City  of  Cohoes. 441 

Parker  y.  Donaldson 548 

Parker  y.  Gordon 417 

Parker  y.  Kane. 590 

Parker  v.  Marqais 539,  510 

Parker  V.  Way 652,  653 

Parker's  Estate ^ 723 

Parks  y.  Ingram 464 

Parmelee  y.  Western  T.  Co 241 

Parsons  y.  Johnson . .', 502 

Parsons  y.  Winchell 594 

Patch  V.  City  of  Coyington 554 

Patten  y.  Merchants'  ft  Farmers* 

M.  F.  Ins.  Co 331 

Patterson  y.  Colebrook 543 

Patterson  V.  Clyde 705 

Patterson  y.  Oaines 651 

Patrick  y.  Litt#*ll 514 

Pawaon  y .  Watson. . ; 327 

Payne  y.  Bumham 518 
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Cases  Citbix 


VAOB 

Payne  v.  IIodg« 455 

Peachy  v.  Rowland 598 

Teacock  V.  Monk 509 

Peake  V.  Oldham 431 

Poarsall  v.  Post 367 

Pearson  V.  Milwaukee  etc  B.  R.  589 

Pearaon  v.  Post 351 

Pease  v.  State 545 

Peck  V.  Harriott 759 

Peck  V.  Land 684 

Peckham  v.  Oilman 88,  89 

Pederick  ▼.  Searle 630 

Peebles  V.  Watt 317 

Pelenv.Letit 513 

Pemberton  Co.  t.  N.  Y.  etc.  R. 

R.Co 232 

Pence  v.  Pence 606 

Pendergast  v.  Adams  Ex.  Co.232,  236 

Pendleton  v.  Fay 301 

Pendrel  v.  Pendrel 649 

Pennington  v.  Goodwin 429 

Pennine-ton  v.  Mceks 427 

Penn.  etc.  R.  R.  Ck>.  v.  Hommell.  770 

Penn.  R.  R.  Co.  v.  Aepell 295 

Pcnn.  R.  R.  Co.  v.  Berry  . .  .231,  721 

Penn.  R.  R.  Co.  v.  Butler 705 

Penn.  R.  R.  Co.  v.  Henderson  . .  705 
Penn.  R.  R.  Co.  v.  Langdon....  702 

Penn.  R.  R.  Co.  v.  Off^er 721 

Penn.  R.  R.  Co.  v.  Schwartzen- 

berger 232 

Penn.  R.  R.  Co.  v.  Zebe 702 

Pern).  S.  M.  Co.  v.  Neel 768 

Prnobscot  Boom  Corp.  v.  Lam- 
son  363 

Penobscot  R.  R.  Co.  ▼.  Dnmmer.  773 
Penobscot  R.  R.  Co.  v.  THute  . .  773 

People  V.  Ah  Sing 545 

I'eople  V.  Batting 493 

People  v.  Bedell 183,  188 

People  V.  Bennett 186 

People  V.  Bissell 682 

People  V.  Calder •••....     57 

People  V.  C&rrillo 544 

1  oople  V.  Chicago  &  A.  R.  B.  Ck>.  231 

People  V.Clark 492 

People  V.  Collins 177 

People  V.  Com'rs  of  Taxes 684 

People  V.  Comptroller 185 

People  V.  Cannlngham 692,  599 

People  y.  Dennis 57 

People  V.  Genun^ 548 

People  V.  Goodwm 200 

People  V.  Hagar 523 

P«)ople  y.  Hammill 488 

People  V.  Hayea 179, 181, 185 

People  V.  HenneMey 56 

People  V.  Henry 188 

People  V.  Hnmphrqr 55 

People  ▼.  Kelly 416 

People  ▼.  Lyons 543^  545 

People  T.  Malaspina 546 

People  ▼.  MoGann 528 

Pteple  V.  McCnmber  . .  .523,  525,  526 


People  ▼.  Mlddleton 180,  185 

People  T.  Mitchell 544 

People  y.  Morrow 547 

People  V.  Nichols 182,  186 

People  Y.  Nostrand.181,  182,  183,  185 

People  v.  Oyerseers 652,  653 

People  V.  Pinckney 187 

People  y.  Ransom 187 

Poople  y.  Robinson 488 

People  y.  Roper 684 

People  y.  Sanderson 1S7 

People  y.  Smith 355,  358,  359 

People  y.  Stratton 180 

People  y.  Sulliyan 492 

People  y.  Sapervisora 188 

People  y.  Vasqnez 545 

People  y.  Welch 643 

People  V.  Whitman 189 

People  y.  Wong  Ah  Ngow 544 

People's  Bank  y.  Mitchell . . 455 

Peoria  Bridffe  Ass'n  y.  Loomis. . .  295 
Pereira  v.  (^nt.  Pacific  R.  R.  Co. 

231,240,242 

Perkins  y.  Portland  eta  R.  R. 

Co  231,236 

Perkins  y.  Rogers 590 

Perkins  y.  Sqoier 526 

Peters  y.  RyUnds.  .479,  750,  753,  788 

Peterson  v.  Case 238 

Pettee  y.  Prout 163 

Pettibone  y.  Simpson. .  .426,  428,  434 

Pettigrew  y.  Bamam 549 

Phelan  y.  Albany  etc.  R.  R.  Co.  454 

Phelps  y.  Phelps 742 

Phifer  y.  Carolina  C.  R'y  Co. . . .  232 

Philadelphia  y.  Collector 738 

Philadelphia  V.  Fox 738 

Philadelphia  and  Reading  B.  B. 

Co.y.Spearen 720,  767 

Philadelphia  etc.  B.   B.  Ca  y. 

Anderson 702 

Phibuielphia  etc  B.  B.  Co.  y. 

Derby 477 

Philadelphia  etc.   B   B.  Co.  y. 

Qui" 


luigley.. 
iladelphij 


438 


Philadelphia  etc.  B.  B.  Go.  y. 

Wilt 224 

Phillip  y.  Gallant 455 

PhiUips  y.  AUen 650,651 

Phillips  y.  Lane 192 

Phillips  y.  North  Carolina  B.  B. 

Co 241 

PhUlips  y.  Steyens 147,  374 

Phillips  y.  Thompson 100 

Phinney  y.  Baldwin 116 

Pickard  y.  Sears 627    > 

PickeU  y.  Leonard 41<^    \ 

Piedmont  Mfg.  Go.  y.  Cohimbia  * 

&G.B.B.GO 242 

Pierce  y.  Emery 837 

Pierce  y.  Whitney 823 

Piercy  y.  Sabin 521 

Pierrepont  y.  Barnard 156 

Pierson  y.  Armstrong 137 


OasbbGeped* 


PikiT.fiaftlv 460 

PftAT.MoBroa 573 

PiOabwj  ▼.  Dvgia 461 

PSnekflnaffT.Ikwm M6 

Piqoa  Baak  ▼.  Kaoop. 677 

PirteT.Stete 492 

Pitkiii  T.  Pitkin 137 

PitD07T.Gleni1iAIbL».Oo...  028 

Pitteboxs^  T.  Griar WI,  754 

Pittebuih  «to.  B.  R.  Go.t.  Byen  796 
Pittebug^  tfte.  B.  B.  Co.  t.  Ifo- 

Ooig 702 

Pittebiughelo.B'7CaT.  Morton  2X 
VhUhaxpk  ofeo.  Uy  Gow  ▼.  Bhaii- 

ntm 540 

Pittslnus^  ft  C.  B.  B.  Go.  T.  On- 

ham 773 

Plant  T.  Jamet 500 

Planten' Bank  T.  GblTtt 318 

PUUv.  Beach 189^  187 

PlowesT.  Bonev 660^  651 

Plommer  T.  Webb 343 

Pocoek  ▼.  Bfllins^ 370 

Polk  T.  Gallant 68 

POoIt.  I>0Teri 427,  431 

Porter  T.  Sailor 548 

Poet  T.  Peanall 367 

PoetT.Stigor 385 

PotterT.Hidl 340 

PottiT.Hoaao 169,  547 

Potto  T.  Whitohoad 380 

PoweUv.Gott 270 

PoweUv.MiIla 236 

Powell  ▼.  Ponn^lYanJa  B.  B. 

Co 702.706^721,  757 

Power  T.  Ooaan  Ina.  Co 708 

Ptather  T.  Lenngton 181,  188 

Pk»tt  T.  Bank  ofBennlngton.  . .  632 

Piatt^  Appeal 643 

Piay  ▼•  (ioriiam 344 

Presbyterian    Chnroh   t.    New 

York 735 

PkeMwtt  Bank  T.  CaTeriy. 88 

Plreaoott  T.  Brown 577 

Pireaident  oto.  D.  ft  H.  Canal  Co. 

▼.  PennaylTania  Coal  Co 465 

Prealey  T«  Boflera 151 

P^renaMT  ▼.  FKirenoo 454 

PteToatT.Qrati 790 

Price  T.Djrer 669 

PriooT.Neal 80,    88 

Pricer.Prioe 847 

PrioeT.Strte 194 

Primm  ▼.  City  of  Owondelet. . . .  188 
Pkoridenoe  Bank  t.  BiIUn0i.676^  684 
P.  ftB.  B.  B.  R.  Co.  ▼.  HammelL  721 

Pnekett  ▼.  Smith 295 

Pn^T.  McOurty 431,  435 

Pnleifer-Y.  Page 483 

Pnllman  ▼.  Coming 450 

Pnrviapce  t.  Dryden 321 

Patney  IT.  Day 166 

PjmoT.  Dor 605 


Qnamaa  t,  BmmeH.BJ^TgW^  75> 
QnaaHioK.BaakT.WadddL..  5ia 
Qneen  ▼.  TnhahitMitiol  Maiield 

651,  66S 

QnimbyT.VandariMlft tit 

Bahe—  t.  Oriaana  Na^kaMn 

Co 148 

BacooiUat  ▼.  flanaaviin 51& 

BaoT.Lawaer 41S 

Raffenabefger  T.  CblliaoB. 

Bafferty  ▼.  People 
Railroad   Co.  t. 

MUU 

Bailroad  Co.  v.  MaanlMtnfag 

Co..  18^»7,  S7» 

Railroad  T.  KortOB 700^  701 

Railroad  Co.  T.  PkatI 

231,  28%  236b  t4t 

Railroad  ▼.  Stookaid SB4 

Railway  Co.  t.  Skinner.  221,  70%  701 
Raleigh  etc.  R.  R.  Co.  t.  Beid. .  684 

Ralston  ▼.  Oroff 542 

RaUton  T.Wood 276 

Ranck  T.  Albrij^t • 62t 

Randolph  ▼.  Randolph 692 

Ranffer^sCaM 853,  35d 

Ranlin  v.  Simpaon 606 

Ranaom  t.  Anoeiaoa 528;  523 

Rapelye  ▼.  Prince • 276 

Rapaon  ▼.  CuUtt 597 

RatliffT.EUia 102 

Ratteiee  ▼.  NeleoB 543 

Raweon  ▼.  Holland 23S 

Ray  ▼.  Adama 469 

Rayidon  ▼.  Tnimbo 54ft 

ReadT.Hnrd 542 

Reade  T.  LivinffrtoD 383 

Rechtv.KeUy 742;  744 

Rector  T.  Hartt 363 

ReedT.  BeUaat 310 

Reed  y.  U.  8.  Ex.  Co.  ..232;  287,  474 
Reedia  ▼.  London  ft  Northweat* 

emR'yCo 597 

Begjna  t.  Flaherty 55 

Regina  ▼.  Porey 53 

Regina  v.  Bimmonato.  •  • 55 

ReginaT.Wallaea 351 

ReidT.LHnar 51t 

Renfro  T.  State 543 

BeMBelaer  Qlaaa  Co.  T.  Bdd.105,  107 

BeapnblioaT.  Tefaohar 854,  355 

BexT.Atklna 352 

RezT.Book 652 

RezT.CamU 488^  48» 

BexT.Dobba 35a 

Bex  T.  Grindlqr 487 

Bex  ▼.  Harriaon 95 

Bex  V.  Inhabitantaof  Brampton.  5ft 
Rex  ▼.  InhaUtanta  of  Beading. .  64^ 

Rex  T.  Jonca 592 

BexT.Kcsaal 197 

Bex  T.  Luffs 640^646^043^ 
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B«z  y.  Mansfield 640 

Bttv.Meakin 488^4801492 

BezT.Mogg 800 

BexY.Banger 857 

B«z  T.  Biohardi 485 

BazT.Biwk 646 

RezT.  Bnnell 502 

KezT.Storr • 852 

Hex  T.  ThomM 488^480,401 

BexT.  Twynittg 54 

BaxT.Ward 502 

RozT.  Wheatloy 352 

Iley  v.  Bimpaoa 87 

RhettT.Poe 541 

BhinesT.  Bvana 773 

Rhodei  T.  CleveUnd 300 

Rioe  ▼.  Mortim 282 

Rice  ▼.  State 543»  546 

Kicketts  v.  Baltimore  ete.  B.  B 

Co 232 

Aicharda  V.  Fuller 544 

Richards  V.  McMiUao 415 

Richardson  ▼.  Brooklyn  ete.  B. 

B.Co 184 

Richardson  y.  Oartwrkht 750 

Richardson  t.  Gilar  of  Boston.  . .  541 

Richardson  t.  Pnmr 515 

Richmond  ▼.  Gradnp 636 

Richmond  Co.  T.  Staike 822 

Richmond  Tompike  Co.  t.  Van- 

derhilt 476 

Rlcketts  ▼.  New  Toric.  .18%  173;  186 

Riddle  ▼.  Bedford  Coonty 177 

Riddle  ▼.  Proprietors 807»  310 

Rideont^s  Tmsts.  In  re 653 

Riderr.Gimy 606 

Rigdon  T.  Woloott 427,431 

Rinchey  ▼•  Btryker 484 

Ripley  ▼.  Waterworth. 603 

Rippon  ▼•  Norton 342 

RismgT.  Dodge 343 

Ritchv.  Hyatt 513,314 

Rives  ▼.  Dudley 148 

Roach  ▼.  Hnli^zs 541 

Robbins  ▼.  MoKnight 606 

Robbins  y.  Moont 480^407 

Roberts  y.  Connelly 344 

Roberts  T.  Graham 540 

Roberts  y.  Mansfield 543 

Roberts  y.  Opdyke • 455 

Roberts  y.  Roberts. 121,  434 

Roberts  y.  WUoozson 515 

Robertson  v.  Wood 142 

Robinson  y.  Baker 220 

Robinson  y.  Bartlett 80 

Robinson  y.  Bland ••..  106 

Robinson  v.  Clifford 51 

Robinson  y.  Oopley 254 

Robinson  y.  Cone 756 

Robinson  y.  Dayis 641 

Robinson  y.  Jnstioe 542 

Robinson  y.  Mayor  etc  of  Frank- 
lin     07 

Robbson  y.Merohants D. T. Co.  242 


Robinson  y.  Pittsbnigh  eto.  R.  B. 

Co 773 

Bobinson  ▼.  Robinson 30S 

Bobinson  y.  Woelppsr 577 

Bobyy.  HaUook 624 

Bochester  White  Lead  Co.  y.  City 

of  Rochester 307 

Bockwell  y.  Deoker 461 

Bookwood  y.  Allen 335 

Bogers  y.  Millard. 610 

Rogers  y.  Phillips 119 

Rogers  y.  Vosbargh 524 

Boffers  y.  Watroos 738 

Bohrbaoh  y.  Oermania  Ins.  Co..  528 

Bohm^her  y.  Ware 539 

Boome  y.  Nicholson 521 

Boosay.  Crist 152;  163,635 

Boot  y.  Great  Western  R*j  Co. . 
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People  v.  Li 

[CMMWUIM.M] 

DoomiBHT  Gahvov  bi  PbotabtPabol 
enept  whflve  the  origiiud  la  lost  or  destniyad;  and  the  fMt  tfaat  ft  pi9« 
or  entrj  lw^"«»g"  in  a  pnblio  offioo  and  cannol  to  mnovod  has  neror  boon 
■ilowod  to  open  the  door  to  parol  evidflnoe. 
ficanra  Law  ov  Otrxb  Stati  nun  bi  Pbotxd  bt  Primtbd  Corr  or  hf 
copy  dnly  anthentioatod  aooording  to  the  prorinont  of  the  aet  of 


Ib  PBoTDia  ToEBiaB  Wnmv  Law^  It  b  Sam  to  RBQUimB  PaoovonoB 
Of  BuoB  Law  ttMlf  aa  a  guide,  when*  if  diffieiiltiee  ariio  in  ezponndiag 
itk  teatbiMMiy  may  be  eafled  in  for  the  pofpoM  of  making  the  ezpodtian. 
But  tha  witDOM  oalled  for  aaoh  pupoee  moet  be  an  expert.  A  witnoM 
who  morely  tfietifiee  that  he  had  been  a  policeman  and  oonatable  in 
another  atate^  and  that»  on  aoooont  of  a  diffioolty  which  he  had  had  with 
hia  wifa^  he  had  looked  into  the  lawi  of  that  atate,  ia  not  competent 
eittier  to  prore  what  that  law  ia  or  to  ezponnd  it. 

fhr   TbZAI.    BOB  BlOAMT,   WHBEB    FZBBT   MabBIAOB    IS   AU.BOBD   10    BATB 

Ta^dt  Placb  nr  Ahothbb  Siiatb;  the  proaecation  mnat  prove,  not  only 
a  maniage  in  &ot,  bnt  a  Talid  marriage  according  to  the  law  of  that 
atate.  And  if  it  appean  from  the  evidence  that  the  law  of  that  atate 
regolating  marriage  ia  in  atatate  form,  it  will  not  be  preanmed,  againat 
the  imMwmoe  of  the  defendant,  that  the  atatate  of  that  atate  ia  like  that 
ofthiaata^e. 

GtanriGATB  ov  Mabbiaob  Mbrblt  Siovbd  bt  Oiyioiatino  If  marBB  n  not 
BviDBNCB  of  the  marriage  in  criminal  proceedinga.  where  the  defendant 
ia  entitled  to  be  confronted  with  the  witneaaea  againat  him. 

CEBTmcATB  OF  Mabriaob  Which  Bbabs  No  Dati»  doea  not  declare  where 
the  marriage  took  place,  nor  atate  the  reaidence  of  the  officiating  minla- 
ter,  ia  inadmiaeihle  in  eridenoe,  on  a  oriminal  pronootiou  for  bigamy*  for 
any  pnipooe. 
aM.OM.Toi..liZZll-4  m 
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Pa&ty  Cak^iot  bi  Convictku  of  Bigamy  where  the  only  evidence  of  the  drst 
marriage  is  that  the  parties  had  cohabited  as  hualiand  and  wife,  and 
admitted  that  they  had  been  married. 

Indiotmemt  for  bigamy.  The  certificate  referred  to  in  the 
opinion  was  in  the  following  words:  "  This  is  to  certify  that 
Robert  T.  Lambert,  of  Hudson,  in  the  state  of  New  Jersey,  and 
Nancy  J.  Mulholland,  of  Jersey  City,  in  the  state  of  New  Jersey, 
were  by  me  joined  together  in  holy  matrimony  on  the  first  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hun* 
dred  and  fifty-five.  (Signed)  E.  W.  Adams,  minister  of  the 
gospel.  In  presence  of."  One  Goodyear  was  permitted,  against 
the  objection  of  the  defendant,  to  testify  that  in  a  conversation 
between  himself  and  the  defendant  the  latter  spoke  of  his  first 
marriage  and  former  wife,  and  said  that  he  had  a  right  to  leave 
her,  and  that  it  was  not  a  valid  marriage  according  to  the  laws 
of  New  Jersey.  The  other  facta  sufficiently  appear  from  the 
opinion. 

BiLd  and  Morrow ^  for  the  defendant. 

J.  M.  Bbwardy  aUomey^enerai,  for  the  people. 

By  Court,  Campbell,  J.  This  case  comes  up  from  the  court 
below  upon  questions  arising  on  the  trial,  and  objections  to  the 
charge.  The  defendant  was  indicted  for  bigamy.  The  second 
marriage  was  proved  to  have  taked  place  in  this  state,  and  ne 
questions  arise  upon  it.  The  first  marriage  was  alleged  to  have 
taken  place  in  New  Jersey.  A  witness  named  Treadwell,  who 
testified  that  he  had  been  a  policeman  and  constable  in  New 
Jersey,  and  did  not  swear  to  any  general  knowledge  of  the  laws 
of  that  state,  but  said  he  had,  on  account  of  a  difficulty  with  his 
own  wife,  looked  into  those  laws,  was  allowed  to  testify  what 
the  written  laws  of  New  Jersey  were  in  regard  to  marriage;  anct 
an  exception  was  taken  to  the  reception  of  his  testimony. 

This  biings  up  the  inquiry  how  the  statutes  of  sister  states  ai^e 
to  be  proved.  Our  statutes,  Comp.  L.,  sec.  4315,  have  provided 
for  their  proof  by  the  reception  of  printed  copies;  and  the  act 
of  congress  of  1790  has  authorized  their  exemplification  under 
the  great  seal  of  a  state.  That  in  one  or  the  other  of  these 
methods  such  laws  are  easily  accessible,  no  one  doubts.  But  it 
IB  claimed  there  is  no  legal  objection  to  proving  them  by  parol. 
The  general  rule  is  well  settled  that  parol  evidence  of  tiie  con- 
tents  of  a  vnitten  document  cannot  be  given.  The  exceptione 
are  where  the  original  is  lost  or  destroyed.  The  fact  that  a 
paper  or  entry  belongs  in  a  public  office,  and  cannot  be  removed^ 
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baa  never  been  allowed  to  open  tbe  door  to  parol  erideooe.  The 
reason  of  the  law  requires  the  beet  evidence  to  be  produced 
which  the  nature  of  the  case  will  admit  of.  And  an  exemplifi* 
cation  in  due  form  is  the  best  legal  method  of  proving  the  con* 
tents  of  a  public  record.  Where  it  is  provided,  as  under  our 
laws,  that  such  proof  may  be  made  by  a  printed  copy,  in  addi* 
tion  to  the  mode  pointed  out  by  the  act  of  congress,  no  reason 
which  has  been  allowed  to  apply  to  proof  of  private  documents 
by  parol  can  be  said  to  exist.  And  if  parol  evidence  is  admis-^ 
Bible  at  all,  it  must  be  on  some  ground  peculiar  to  the  subject 
of  foreign  laws. 

This  subject  has  undergone  some  discussion,  and  the  Amer^ 
iean  authorities  are  quite  uniform  as  to  the  mode  of  proof.  In 
Church  V.  Subbard,  2  Oranch,  187,  the  question  was  examined,, 
and  it  was  held  the  best  proof  must  be  offered  which  the  natura 
of  the  case  would  admit  of;  which  must  be  a  copy,  either  exem* 
plified,  or  otherwise  verified  by  oath,  or  by  some  method  regarded 
in  law  as  of  equal  validity.  Nothing  but  the  impossibility  of  oIh 
taining  a  copy— a  case,  as  the  court  remarks,  not  to  be  presumed 
among  dviliied  nations — can  excuse  the  non-production  of  such 
a  copy.  This  decision,  made  in  1804,  has  been  adhered  ta 
in  many  cases.  Among  them  are:  Ocmejua  v.  WUUng9,  Pet. 
C.  G.  225;  Bobinam  v.  OUffard,  2  Wash.  0. 0. 1.  It  is  also  reo- 
Qgnixed  as  law  in  1  Qreenl.  Ev.,  sees.  487, 488;  Story's  Oonfl» 
L.,  sees.  689-641.  If  our  own  government  has  in  any  cas* 
pronralgated  a  foreign  law  or  ordinances  as  authentic,  that  pro* 
mulgation  is  sufficient  proof:  ZbAo<  v.  Asman,  1  Cranch,  7.  Th» 
unwritten  law  must,  from  the  nature  of  things,  be  proved  by 
parol  evidence.  In  this  state  our  statutes  permit  that  to  be 
proved  by  parol,  or  by  the  books  of  reports:  Oomp.  L.,  see.- 
4316. 

The  ease  of  Batcn  de  Bode,  8  Q.  B.  208,  is  a  recent  English 
case,  in  which  a  French  edict  was  allowed  to  be  proved  by  tha 
testimony  of  an  advocate.  It  is  not  to  be  denied  that  the  rea* 
Boning  of  the  judges  in  that  case  has  much  force.  The  admis- 
sion of  the  evidence  was  placed  on  the  ground  of  its  being  a 
question  of  sdenoe,  and  being  provable  by  eiqperts,  like  other 
adentifio  facts.  Lord  Denman  observes:  **  Properly  si>eaking» 
the  nature  of  such  evidence  is  not  to  set  forth  the  contents  of 
the  written  law,  but  its  effect*  and  the  state  of  law  resulting^ 
from  it.  The  mere  contents,  indeed,  might  often  mislead  per* 
■ous  not  familiar  with  the  particular  system  of  law;  the  witnesa 
is  called  upon  to  state  what  law  does  result  from  the  iastmment^ 
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I  do  not  think  that  tho  oaae  of  treaties  is  applieahle;  there,  no 
idasB  of  persons  are  so  peculiarly  oonyersant  with  the  sabjeot- 
matter  as  to  inyest  it  with  the  character  of  a  science."  Coleridge, 
J.,adTerts  to  the  difficulty  of  understanding  the  written  laws 
of  foreign  counties  possessing  a  different  jurisprudence;  and 
Williams,  J.,  suggests  the  inability  to  obtain  copies  from 
the  public  authorities  of  those  countries.  Patterson,  J.,  dis- 
senting, gives  it  as  his  opinion  that  the  written  document 
should  be  proved  by  an  exact  copy,  and  that  if  difficnltiea 
arise  in  expounding  it,  the  true  method  is  to  call  in  the  testi- 
mony of  experts  to  make  the  exposition,  but  not  to  proTe  the 
contents  of  the  law  by  them,  nor  to  be  satisfied  with  a  mere 
statement  of  its  conclusions,  without  knowing  its  language. 

The  opinion  of  Patterson,  J.,  is,  we  think,  founded  on  better 
reason  than  the  decision  of  his  associates.  There  are  certainly 
▼exy  many  statutes  too  clear  to  need  explanation;  and  it  is  tsx 
aafer  to  examine  legal  witnesses  upon  the  exposition  of  statutes 
than  to  trust  to  their  unaided  memory  for  proof  of  all  statutes  in 
force.  In  this  country,  at  least,  such  a  practice  would  be  very 
unsafe;  and  there  are  reasons  growing  out  of  our  peculiar  feder- 
ated system  which  would  render  it  highly  inexpedient  to  adopt 
any  such  course  in  regard  to  the  laws  of  our  sister  states. 
Within  a  century  most  of  them  were  tmder  the  dominion  of 
the  same  general  common-law  system,  and  their  statutes  are  to 
be  interpreted  by  similar  rules.  All  of  them  are  represented  in 
congress,  and  the  laws  of  congress  are  supposed  to  be  suscep- 
tible of  interpretation  by  any  tribunal  in  the  land.  In  our 
territorial  condition  we  were  bound  by  laws  selected  from  all 
the  old  states,  and  our  courts  were  expected  to  pass  upon  them. 
We  have  ready  access  to  the  reported  decisions  of  courts,  which 
are  the  only  authorized  exponents  of  their  local  statutes.  Oases 
must  certainly  be  rare  in  which  the  com*ts  of  one  state  cannot 
comprehend  Ihe  statutes  of  another.  The  chief  difficulty  would 
arise  between  states  where  one  is  possessed  of  a  common-law 
and  the  other  of  a  civil-law  system.  But  in  all  cases  it  is  safer 
to  have  the  written  law  as  a  guide,  whether  it  needs  expounding 
or  not. 

In  this  case  the  witness  offered  would  not  have  been  compe- 
tent under  either  rule.  In  regard  to  the  law  of  marriage,  his 
means  of  knowing  the  law  were  those  of  any  other  citizen,  and 
no  more.  Some  English  cases  have  gone  very  far  in  receiving 
the  testimony  of  foreign  residents  concerning  their  local  law, 
but  it  is  now  veiy  well  settled  that  the  witness  must  be  an  ex- 
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pert.  In  most  cases  he  must  be  a  lawyer;  in  some  instances  a 
poblic  officer  or  an  ecclesiastio  has  been  receiyed  to  proTe  the 
law  in  his  special  department.  The  Susaex  Peerage  CoBe,  11 
CI.  'k  Fin.  85y  in  the  house  of  lords,  OfYermled  all  the  cases 
which  permitted  other  witnesses  than  experts  to  be  sworn  on 
this  subject.  Since  then  the  courts  have  followed  that  ruling. 
In  Vcmder  DanM  v.  ThpMussan,  8  M.  Q.  ft  S.  812,  the  court  say: 
"  We  must  take  it  to  be  the  law  of  England  that  in  order  to  pro^e 
the  law  of  a  foreign  country  there  must  be  some  special  ground 
for  belieTing  that  the  person  who  is  offered  is  more  than  ordi- 
narily capable  of  speaking  upon  the  subject;"  and  this  is 
explained  by  saying  further:  ''All  persons,  I  think,  who  prac- 
tice a  business  or  profession  which  requires  them  to  possess  a 
certain  knowledge  of  the  matter  in  hand  are  experts,  so  far  as 
expertness  is  required/'  And  in  Beffina  v.  Povey^  14  Eng.  L.  & 
Eq.  549,  which  was  a  bigamy  case,  in  which  a  woman  had  been 
allowed  to  testify  to  a  marriage  in  fact  by  a  minister  in  Scotland, 
and  to  the  legality  of  it,  the  conviction  was  quashed  by  the 
court  of  criminal  appeal,  who  held  the  testimony  insufficient, 
and  said:  *'  There  may  be  certain  cases,  perhaps,  in  which  it  may 
not  be  necessaiy  to  have  a  lawyer  to  giye  evidence;  but  the 
court  is  clearly  of  opinion  that  some  witnesses  conversant  with 
the  Scottish  law  of  marriage  should  have  been  called  on  the  part 
of  the  crown."  And  in  BrigCow  v.  Sequeville,  5  Exch.  275,  a 
witness  was  rejected  as  incompetent  who  had  studied  the  foreign 
law  at  a  university,  but  had  not  practiced  it.* 

The  results  which  would  flow  from  regarding  persons  with 
Blight  qaalLfications  as  experts  would  be  disastrous,  and  would 
often  subject  the  administration  of  the  law  to  just  reproach. 
We  think  that  the  statutes  of  New  Jersey  should  have  been 
proved  by  copies;  and  that  if  they  needed  explanation,  the  wit- 
ness Treadwell  was  not  in  a  position  which  qualified  him  to 
expound  them. 

It  is  claimed  by  the  prosecution  that,  in  the  absence  of  proof 
to  the  contrary,  the  law  of  Michigan  will  be  presumed  to  be  the 
law  of  New  Jersey.  The  cases  of  Bue  High,  Appellani,  2  Doug. 
515,  of  Crane  v.  Bardy,  1  Mich.  56,  and  Jones  v.  Palmer,  1 
Bong.  379,  are  decisions  of  this  court  which  are  supposed  to 
maintain  this  principle.  It  is  unnecessary  here  to  decide  how 
far  those  cases  may  be  held  to  go  beyond  the  application  of  the 
law  there  laid  down  to  the  facts  in  each  case.  In  each  of  those 
eases  the  party  invoking  the  aid  of  the  com-t  relied  upon  an  in- 
•tnunent  vaUd  under  our  laws,  and  it  was  held  in  each  instance 
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that  the  lex  fori  would  be  presamed  to  apply  until  it  was  shown 
that  the  foreign  law  was  different.  The  presumption  was  one  of 
«  kind  often  made  ut  res  ma^ia  vaieai  quam  pereat.  Here  there 
'was  evidence  that  the  law  of  New  Jersey  was  in  a  statdtory 
form.  And  inasmuch  as  the  foreign  law  is  a  fact  which  may  be 
proved  by  one  side  or  the  other,  and  is  a  fact  material  to  the 
issue  in  determining  the  legaliiy  of  the  alleged  first  marriage, 
the  rule  comes  in  and  applies,  that  no  presumption  can  be 
made  against  the  innocence  of  the  party  charged  with  the  crime. 
It  is  the  duty  of  the  commonwealth  to  prove  eveiy  fact  essential 
to  make  out  the  guilt  of  the  accused,  and  the  facts  proved  must 
be  inconsistent  with  the  theory  of  his  innocence,  or  with  any 
theory  except  that  of  his  guilt.  To  prove  the  legality  of  the 
alleged  first  marriage,  the  law  of  New  Jersey  must  be  shown; 
and  the  defendant  cannot  be  called  upon  to  give  any  proof  on 
the  subject:  1  Greenl.  Ev.,  sees.  34,  35;  3  Id.,  sec.  29;  Bex  v. 
'Turi/ning,  2  Bam.  &  Aid.  886.  Cases  of  prosecution  for  polygamy 
are  not  unfrequent  where  the  first  marriage  was  charged  to  have 
been  celebrated  abroad,  and  the  courts  have  always  required 
proof  not  only  of  marriage  in  fact,  but  of  a  valid  marriage 
according  to  the  foreign  law:  2  Greenl.  Ev.,  sec.  461;  Boscoe'a 
Crim.  Ev.,  310,  320. 

The  certificate  of  marriage,  even  if  the  law  of  New  Jersey 
liad  been  proved,  was  improperly  admitted  in  evidence.  With- 
out deciding  whether  the  act  of  congress  can  be  made  to  apply 
to  such  documents  at  all,  we  can  discover  no  ground  upon 
Tvhich  this  certificate  could  be  received  in  a  criminal  case.  By 
the  English  law,  a  register  of  marriage  is  not  a  clergyman's 
certificate,  but  is  signed  by  the  parties  in  the  presence  of  wit- 
nesses: 1  Bussell  on  Crimes,  216.  Proof  of  a  register  there 
is  proof  of  the  act  of  the  party  as  much  as  proof  of  his  signa- 
ture to  a  deed  would  be.  But  a  certificate  merely  signed  by 
the  minister,  while  it  may  perhaps  avail  in  civil  proceedings,  if 
'|)roperly  supported,  cannot  avail  in  criminal  trials,  where  the 
Klcfendant  is  entitled  to  confront  the  witnesses.  And  this  certifi* 
<;ate  is  entitled  to  no  credit  for  other  reasons.  It  bears  no  date, 
and  does  not  either  declare  where  the  marriage  took  place,  or 
«how  where  the  minister  resided.  It  does  not  show,  therefore, 
that  he  acted  within  his  jurisdiction,  or  that  the  marriage  took 
place,  as  charged  in  the  indictment,  in  New  Jersey.  And  it 
^oes  not  appear  to  have  been  made  at  or  near  the  time  of  the  mar- 
riage. On  the  contrary,  its  record  being  made  after  the  arrest 
-of  the  prisoner,  there  is  room  for  presumption  the  other  way. 
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Soeh  aD  iiifitniment  is  not  entitled  to  the  dighteet  considera- 
tion, and  is  inadmissible  for  any  pnzpose:  1  GhreenL  Et.,  see. 
485;  Mkndy  t.  Monroe,  1  iSich.  68. 

The  only  other  qaestion  of  importance  in  this  case  is,  whether 
a  prisoner  may  be  convioted  of  polygamy  npon  his  own  oonfea- 
Bion  merely  of  the  first  marriage. 

It  is  dedazed  by  Bnssell  and  Boscoe  to  be  a  matter  of  doubt: 
1  Bnssell  on  Crimes,  217,  218;  Bosooe's  Grim.  Et.  312.  Trur 
mm' 8  Oase,  there  referred  to,  was  not  a  case  of  mere  confession, 
bat  there  was  also  doonmentaxy  eridenoe.  In  Begina  t.  Bim- 
monalo,  1  Oar.  &  Kir.  164,  where  the  admission  was  of  a  mar- 
riage Tozy  mnch  like  the  first  marriage  here  alleged,  that  Im,  of 
a  mazriage  in  New  York  by  a  Presl^yterian  minister,  it  was 
donbted  whether  the  admission  was  enough  to  prore  the  mar- 
riage to  have  been  a  ralid  one  under  the  laws  of  New  York. 
The  judge  allowed  the  case  to  go  to  the  jury,  advising  them 
that  the  law  of  New  York  was  material;  and  a  verdict  was  found 
of  not  guilty.  The  subsequent  cases  decided,  in  efTect,  that  a 
foreign  law  could  not  be  proyed  by  any  such  testimony.  And 
in  Begina  ▼.  Flaherty,  2  Id.  782,  it  was  held  expressly  that  there 
nust  be  eridence  of  the  first  marriage  beyond  the  mere  admis- 
tion  of  the  prisoner.  The  English  law  must,  we  think,  be  con- 
ridered  as  against  allowing  a  conviction  for  this  ofiense  on  mere 
admissions.  There  is  a  consideration  hinted  at  in  some  of  the 
eases  which  has  much  force.  An  admission  of  a  valid  marriage 
b  an  admission  of  law  as  well  as  of  fact,  and  such  admissions 
are  never  regarded  as  of  much  weight;  and  certainly  never 
ought  to  satisfy  a  court  of  what  the  law  is,  where  that  becomes 
material:  1  Ghrednl.  Ev.,  sec.  96.  lir.  Greenleaf  expresses  the 
opinion  tliat  the  corpus  delioii  should  be  proved  by  other  evi- 
dence before  a  conviction  should  be  permitted.  It  was  so  held 
in  a  case  of  bigamy,  by  the  supreme  court  of  New  York,  in  People 
V.  Humphrey,  7  Johns.  814.  And  this  law  has  since  been  recog- 
nized in  several  cases  in  that  state:  See  Oahagan  v.  People,  1 
Park  Cr.  378.  There  are  undoubtedly  some  authorities  to  the 
contrary;  but  the  weight  of  reason  is,  we  think,  in  favor  of  re- 
quiring further  evidence. 

Some  confusion  has  been  created  by  not  distinguishing 
between  the  various  kinds  of  confessions.  A  deliberate  confes- 
sion in  open  court  is  treated  as  sufficient  evidence  always,  as  far 
as  it  goes,  if  made  on  the  trial  of  the  cause,  and  perhaps  even 
on  the  preliminary  hearing,  provided  it  is  made  freely.  It  is 
tegarded  as  proof  on  the  same  principle  with  a  plea  of  gnilty. 
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beo&o«%.'  jUxh  «M>ou8ed  cannot  be  supposed  to  act  without  oonaid* 
eration.  But  confessions  made  extrajudicially  are  often  mis- 
understood  and  easily  perverted.  It  will  be  found  that  yeiy 
few,  if  any,  couTiotions  haye  been  allowed  without  some  cumu- 
lative evidence:  See  People  y.  'Benneeeey,  15  Wend.  147,  for 
some  remarks  on  this  subject. 

There  would  be  a  peculiar  difficulty  in  resting  upon  confes- 
sions and  cohabitation  alone,  arising  from  the  fact  that  persona 
forming  illicit  connections  are  vexy  rarely  bold  enough  to  live 
openly  in  the  communiiy  in  such  a  relation  and  avow  its  exist- 
ence. To  confess  it  would  expel  them  from  all  decent  society; 
and  yery  few  are  so  infatuated  as  to  forego  the  adyantages  of 
social  intercourse  and  respectability,  if  they  can  obtain  them  by 
the  assumption  of  virtue.  For  civil  rights,  the  law  holds  them 
to  their  professions,  but  in  criminal  cases  the  offense  must 
actually  exist. 

No  doubt  in  these,  as  all  other  criminal  prosecutions,  circum- 
etantdal  evidence  of  a  conclusive  nature  may  often  avail,  whers 
direct  testimony  is  inaccessible.  But  it  must  be  testimony  not 
reasonably  capable  of  any  other  interpretation.  It  must  be 
testimony  from  which  nothing  but  guilt  can,  in  the  natural 
order  of  things,  be  deduced:  Commonwealth  v.  WiAeler,  6  Gush. 
295  [52  Am.  Dec.  711].  The  case  of  Bex  v.  InhabiCmts  of 
Brampton,  10  East,  282,  is  an  instance  where  the  evidence  would 
be  generally  considered  satisfactory.  There  it  was  proved  that 
the  parties,  with  the  expressed  desii-e  of  marriage,  went  to  a 
chapel  in  the  island  of  St.  Domingo,  where  a  service  purporting 
to  be  a  marriage  service  was  publicly  performed  l^  a  person 
in  the  dress  of  a  priest,  and  that  they  subsequently  lived  together 
until  the  death  of  one  of  them.  The  publicity  of  the  matter, 
the  place  of  celebration,  the  previous  intent  and  subsequent  acts 
of  the  parties,  were  allowed,  and  properly  held  to  be  proof  of  a 
valid  marriage  according  to  the  law  of  Si  Domingo,  without 
further  evidence  of  that  law.  The  various  opinions  in  the  case 
all  concurred  in  sustaining  the  marriage,  and  contain  much  good 
sense.  Other  cases  may  be  supposed,  where  the  testimony 
might  vary  from  these  circumstances  and  be  equally  conclusive, 
although  falling  short  in  various  particulars.  Circumstantial 
evidence  assumes  many  forms,  and  cannot  always  be  limited  or 
defined  in  advance. 

We  do  not  mean  to  decide  whether  or  not  evidence  by  an  eye- 
witness of  an  actual  marriage  may  not,  in  some  cases,  be  diq>ensed 
where  there  is  other  dronmstantial  evidence  going  to 
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establish  it  oonoluATelj.  But  it  would  be  rerj  taami<&  to  permit 
ft  coDTietion  upon  any  pzoof  which  is  Boeoeptible  of  two  intoi* 
pretationB»  and  upon  which  any  theory  can  be  rsMonably  based 
of  innocenoe  of  the  offense  charged. 

We  think  the  first  marriage  and  its  legality  mnst  be  afflrma- 
iiTely  proved  fay  evidence  beyond  the  mere  confessions  and  con- 
duct of  the  prisoner,  as  shown  in  the  bill  of  exceptions. 

The  other  points  in  the  case  are  snbstsatially  coTered  by  the 
reoiarks  already  made.  For  the  reasons  mentioned,  we  think 
the  defendant  was  improperly  conyicted. 

Let  it  be  certified  to  the  circoit  conrt  for  the  ooonty  of  Wayne 
as  the  opinion  of  this  court,  that  the  Tssdict  in  this  cause  shonld 
be  set  aside,  and  a  new  trial  granted* 

The  other  justices  concorred. 

Certified  aooordingly. 


Sboost>abt  'S7MDWSCE,  WHBT  AiHiiiwiH.s;  8m  AOm  T.  AMb^  18  Am.  Dm. 
m,  note  469^  when  o«h«r  cmm  an  oalkoted;  F^epk  t.  I>emdB,  S»  Id.S3& 

SE4TCTB  Law  ot  Sibzkb  Scats,  how  PaovHD:  8m  Aole  t.  Ahbep,  67  Am. 
Dec.  7M;  LaUareU  t.  Cook,  63  Id.  428^  noto  434,  when  oOier  cmm  an  col- 
looted.  Foreisii  atataiM  cannot  be  proved  by  paiol,  witbont  aome  ahowing 
▼hy  aecoBdary  eridenM  beoonwa  neceaaary:  Kopbt  t.  PeopU,  43  Mich.  43; 
KernM  t.  Afer,  11  Id.  184,  both  citing  the  prindpal  caaa.  A  Tolnme  of 
■tatntM  of  jJiHithiir  afeate  pabliahed  by  aathority  approTM  itaalf :  People  t. 
Colder,  30  Id.  88;  alM  aiAing  the  principal  oaM. 

Fboov  or  MiasiAes  nr  PBOSSouniur  iqb  Bioamt:  Sm  Oamtnm  t.  State, 
48  Am.  Dm.  Ill,  note  115,  where  thia  anl^eot  ia  diaooaaad. 

AsMjBBioHS  or  BsrEHBAjrr  ab  to  Fosiaa  ICaseiaoi  ur  Tbial  loa 
Biqamt:  8m  Wokerton  y.  State,  47  Am.  Dm.  379^  note  874;  SiaU  t.  BUkm, 
45  Id.  783. 

IfABBIAGS  CXBTmCATB  AB  JSlTtDMaCM  IX  XaiAL  lOB  BlOAMT:  8m  StoU  T. 

^^,  67  Am.  Dm.  764,  note  761. 

Thb  principal  gasb  IB  CTTKD  in  JBUie  y.  Maooon,  19  Mioh.  187,  to  the  point 
that  no  preaomptioii  will  be  made  that  the  atatnte  law  of  another  atate  ia 
the  tame  m  onn,  bat  it  mcnat  be  ptoyed;  and  in  Slim  y.  Baker,  99  Uaaa.  266, 
to  the  point  that  when  oyidanM  adndttad  eonaiati  entirely  of  written  docn- 
Beanti^  itatotea^  of  judicial  ophriona,  the  qneation  of  jtaconatroetlon  and  effect 
f^iwtheaoarft 
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Paton  v.  Corp. 

VrUMlVXtt   CoiTBIDKBATIOir   OV   NSGOTIABLB  ^APIB   18   Tt^"*^^' 

Obioikal  Parties,  especially  i£  in  violation  of  a  pontiTO  pEoMbition  ai 
Btatate,  proof  of  each  illegality  throws  apon  the  holder  the  boiden  of 
proving  that  he  got  it  honafide^  and  gave  Talue  for  it. 
PifENPAiTT  Make3  OUT  PRiMA  Facib  DxTBiTSH  by  showing  that  negotiable 
paper  sued  on  was  given  for  intoxioating  liquor  sold  in  violation  of  the 
prohibitory  liquor  law  which  makes  such  paper  utterly  null  and  void 
against  all  persons  and  in  all  oases,  "  excepting  only  as  against  the  holder* 
who  may  have  paid  therefor  a  fair  price,  and  reoeived  the  same  upon  a 
valuable  and  fair  eonsideration,  without  notice  or  knowledge  of  snch 
illegal  oonsideration;"  and  the  burden  of  proof  is  thereby  cast  upon  the 
holder  of  such  paper  to  riiow  those  facts  which  alone  can  bring  him 
within  the  exception. 

Assuicpsrr  by  the  defendants  in  error  against  the  phuntiff  in 
error  upon  the  acceptance  by  him  of  a  draft  drawn  upon  him 
by  Hildebrand  &  Co.  of  Cleveland,  Ohio,  and  by  them  in- 
dorsed. Plea,  the  general  issue.  On  the  trial,  the  acceptance 
having  been  given  in  evidence,  the  plauitiff  rested.  The  defend- 
ant then  offered  a  witness,  by  whom  he  stated  that  he  expected 
to  prove  that  the  acceptance  was  given  in  payment  and  as  secu- 
rity for  certain  intoxicating  liquor  purchased  by  the  defendant 
from  the  drawers  of  said  draft.  The  plaintiffs  objected  to  this 
evidence,  on  the  ground  that  the  presumption  was  that  said  draft 
was  in  the  hands  of  bona  fde  holders,  and  that  the  oma  was  on 
the  defendant  to  show  notice  before  this  testimony  could  be  re- 
ceived. The  court  sustained  the  objection,  and  refused  to  allow 
the  testimony  to  be  given.  Judgment  was  rendered  for  the 
plaintiffs,  and  the  defendant  sued  out  a  writ  of  error. 

Howard^  Bishop^  and  Holbrook,  for  the  plaintiff  in  error. 

Walkers  and  Russell ,  for  the  defendants  in  error. 

By  Court,  Chbistianot,  J.  Whether  the  evidence  in  this  case 
was  properly  rejected  does  not  depend  upon  the  question 
whether,  standing  alone,  it  would  have  constituted  a  complete 
defense  against  the  draft  in  the  hands  of  a  Ixma  fide  holder  for 
value;  but  whether  it  would  have  been  sufficient  to  throw  upon 
the  plaintiff  the  burden  of  proving  himself  to  be  such  bona  fide 
holder;  or  whether,  in  fact,  the  evidence  tended,  pKma/ooie,  to 
establish  a  defense. 

It  is  assumed  by  the  counsel  for  the  defendants  in  error 
(plaintiffs  below)  that  the  only  effect  of  the  statute  in  reference  to 
negotiable  paper  given  for  liquors  sold  **  is  to  render  such  papei 
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without  oonsideration  as  between  the  immediate  parties/'  and 
that  "  the  effect  of  the  exception  in  section  2  ia  simply  to  put 
this  statute  eqniiy  on  a  footing  with  all  other  equities  "  between 
the  original  parties  to  negotiable  paper. 

If  this  be  the  only  effect  of  the  statate,  then,  according  to  the 
pzeTailing  current  of  recent  decisions,  the  CTidence  was  properly 
rejected,  thougb  the  cases  upon  this  point  are  by  no  means  uni* 
form;  and  we  do  not  wish  to  be  understood  as  giving  any 
opinion  upon  the  question  presented  by  this  hypothesis^  as  we 
do  not  think  it  inyolyed  in  the  present  case. 

The  defense  here  proposed  was  not  merely  the  want,  but  the 
illegality  of  consideration;  and  this,  being  allowed  as  a  defense 
between  the  original  parties,  irrespectiye  of  and  eren  contraiy 
to  the  equitieB  of  the  parties,  cannot,  without  peryersion  of 
language,  be  called  an  equity.  It  is  not  on  the  defendants' 
account  that  such  a  defense  is  allowed^  as  will  more  fully  appear 
in  tiie  sequel. 

The  effect  of  the  statute  in  question  is  not  merely  to  render 
such  paper  without  consideration,  but  absolutely  Toid  and  illegal 
between  the  immediate  jMirties,  and  all  others  who  haye  not 
obtained  it  for  yalue,  and  ^thot  notice — ^not  only  yoid  in  the 
negatiye  sense  of  haying  no  legal  basis,  but  affirmatiyely  illegal 
as  yiolating  the  positiye  provisions  of  the  statute.  It  was  not 
even  contended  that  the  facts  offered  to  be  shown  by  the  de- 
fendant would  not  have  made  a  prima  facie  case  of  an  illegal 
sale,  without  showing  that  the  sale  did  not  come  within  any  of 
the  exceptions  of  the  sUitute;  and  if  the  plaintiffs  claim  to  main- 
tain the  validity  of  the  sale  under  any  such  exception,  the  bur- 
den of  proof  (this  being  a  civil  case)  rested  upon  them  to  bring 
it  within  the  reception. 

Ifowy  upon  principle,  as  a  question  of  statute  construction, 
and  without  reference  to  any  authority,  when  the  statute  ex- 
piessly  declares  all  such  paper  void  and  illegal,  and  forbids  any 
action  to  be  brought  or  maintained  upon  it,  "  except  when 
brought  by  a  bona  fide  holder  who  has  received  the  same  upon 
a  valuable  and  fair  oonsideration  without  notice  or  knowledge." 
etc.,  it  would  seem  to  follow,  as  a  logical  necessity,  that  when 
the  paper  is  shown  to  have  been  given  for  such  illegal  consider- 
ation, the  plaintiffs  right  of  recovery  is  cut  off  by  the  general 
prohibition  of  the  statute,  unless,  in  avoidance  of  this,  he  gives 
evidence  of  those  facts  which  alone  can  bring  him  within  the 
exception. 
We  do  not  propose  to  give  a  definite  opinion  upon  the  point 
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whether,  the  illegality  being  first  shown,  the  borden  of  proof  in 
this  case  would  have  rested  upon  the  plaintiffs  to  show  actvial 
want  of  notice;  this  might  be  requiring  actual  proof  of  a  nega* 
tive.  But  we  are  inclined  to  the  opinion  that  they  should  have 
shown  the  nature  of  the  transaction  accompanying  the  transfer; 
and  if  that  disclose  no  suspicion  of  such  notice,  it  might  n&ake 
a  prima  facie  case  of  want  of  notice,  and  throw  upon  the  defend- 
ant the  burden  of  proving  notice.  But  the  amount  of  the  con- 
sideration given  by  the  plaintiff  is  distinct  from  the  question  of 
notice,  and  the  absence  of  such  consideration,  in  such  a  case, 
would  be  a  defense,  though  the  paper  had  been  taken  by  the 
plaintiff  without  notice.  The  amount  of  consideration  given  by 
the  plaintiff  is  an  affirmative  fact  peculiarly  within  his  own) 
knowledge,  and  not  generally  in  that  of  the  defendant,  and  be-) 
ing  necessary  to  bring  the  plaintiff's  case  within  the  exception; 
of  the  statute,  should  be  proved  by  him.  To  allow  him  to  re- 
cover without  such  proof  would  be  an  evasion  of  the  statute. 
Such  proof  (the  illegahty  being  first  shown)  is  a  necessaiy  part 
of  the  plaintiff's  case,  without  which  he  shows  no  prima  faci^ 
right  to  recover;  and  though,  in  ordinary  cases,  this  fact  woulcl 
be  presumed  in  favor  of  the  holder,  this  presumption  can  never 
be  allowed  without  proofs  when  the  paper  was  absolutely  void 
between  the  original  parties,  on  the  ground  of  baud,  illegality,^ 
or  duress. 

This  construction  of  the  statute  is  sustained  byauthoriiy.  Ih; 
England,  by  the  statute  of  Anne,  a  note  or  bill  given  or  indorsed 
upon  a  usurious  consideration  was  void,  even  in  the  hands  of  a 
bona  fide  holder  for  value:  Ch.  Bills,  9th  Am.  ed.,  110;  but! 
the  statute  58  Geo.  m.,  c.  93,  made  such  note  valid  in  the 
hand  of  a  bona  fide  holder  for  value  without  notice.  In  the 
case  of  Wyai  v.  Campbell,  1  Moo.  &  M.  80,  where  the  note  had 
been  indorsed  by  a  previous  indorser  upon  a  usurious  consider- 
ation, and  no  notice  given  to  plaintiff  to  prove  consideration, 
it  was  contended  that  the  plaintiff  was  not  bound  to  prove  it. 
But  by  Lord  l^enterden,  0.  J.,  ''the  statute  68  Qeo.  TTT.,  c.  93, 
makes  a  note  tainted  with  usury  valid  in  the  hands  of  a  bonm 
fide  holder;  the  onus  is  therefore  upon  the  holder  to  prove  he  is 
such;  otherwise  the  statute  does  not  apply,  and  the  note  is  void 
under  the  statute  of  Anne." 

In  that  case,  it  is  true,  the  exception  was  in  a  subsequent 
statute;  here  it  is  in  the  same  statute;  but  we  are  unable  to  per- 
ceive how  this  can  make  any  difference  as  to  the  burden  of 
proof.  If  the  fact  was  not  to  be  presumed  in  that  case,  it  can* 
not  be  in  this. 
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But  whether  this  conclusioii  be  right  or  wrong,  as  depending 
piiralj  upon  a  question  of  statute  construction,  can  make  little 
difference  in  this  case.  The  rule  as  to  the  burden  of  proof  is 
the  same  upon  principle  and  authority  at  common  law.  When- 
erer  the  consideration  of  the  paper  between  the  original  parties 
lias  been  illegal,  especiallj  if  in  Tiolation  of  a  positire  prohibi- 
tion of  statute,  proof  of  such  illegaliiy  throws  upon  the  holder 
the  burden  of  proving  that  he  got  it  bona  fide,  and  gave  value 
for  it:  Ikorlham  ▼.  Latoucfie,  4  Car.  &  P.  140;  Bailey  t.  Bidwell, 
13  Mee.  &  W.  73;  Harvey  v.  Towen,  6  Exch.  656;  Smilh  t. 
Bram,  20  Q.  B.  201;  FUch  t.  Jbries,  82  Eng.  L.  k  Eq.  134; 
ValUU  T.  Parker,  6  Wend.  615;  Edwards  on  Bills,  686,  687;  Ch. 
Bills,  nth  Am.  ed«,  661,  662;  Story  on  Bills,  sec.  193. 

The  case  of  Bailey  t.  BidwdL,  tupra,  is  directly  in  point,  and 
Pazke,  B.,  gives  a  very  saUsfactozy  reason  why  the  fact  in  ques- 
tion is  not  to  be  presumed  for  the  plaintiff.  "  If,"  he  says, 
**  the  note  were  proved  to  have  been  obtained  by  fraud,  or 
affected  by  illegality,  that  afforded  a  presumption  that  the  per- 
son who  had  been  guilty  of  the  illegality  would  dispose  of  it,  and 
would  plaoe  it  in  the  hands  of  another  person  to  sue  upon  it." 
The  subsequent  case  of  Fiich  v.  Janes,  above  cited,  shows  that 
in  snch  case  the  original  payee  is  still  presumed  to  be  the  owner, 
and  that  the  plaintiff  sues  for  his  benefit;  and  it  is  to  overcome 
this  presumption  that  the  plaintiff  is  required  to  prove  himself 
a  bona  fide  holder  for  value. 

The  rule  is  the  same,  as  to  the  burden  of  proof,  where  it  is 
shown  that  the  paper  was  obtained  by  fraud  or  duress  and 
when  stolen  or  put  in  circulation  by  fraud:  See  authorities  above 
cited,  and  MiUis  v.  Barber,  1  Mee.  &  W.  425;  Holme  v.  Kdreper, 
5  Binn.  469;  Aldrich  v.  Warren,  16  Me.  465;  New  York  ete.  Bank 
T.  Oibeon,  5  Duer,  574.  In  fact,  many  of.  the  cases,  and  most 
of  the  elementary  works,  place  illegality  in  the  same  category 
with  fraud  or  duress,  as  casting  the  burden  of  proof  upon  the 
holder. 

But  while  the  result  is  the  same,  it  is  manifest  that  the  basis 
of  the  rule  in  the  case  of  illegality,  though  equally  solid,  is 
quite  different.  In  the  case  of  duress  and  fraud,  as  well  as 
where  the  paper  has  been  stolen,  the  equities  of  the  defendant 
constitute  the  basis  of  the  rule.  But  in  the  cose  of  illegality  of 
consideration  both  parties  are  generally  equally  in  fault;  and  it 
is  not  to  protect  the  equities  of  defendant,  but  on  broad  grounds 
of  puUio  policy — to  uphold  the  law,  and  to  discourage  its  vio« 
Ution  or  evasion — ^that  the  burden  of  proof  is  cast  upon  the 
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plaintiff.  It  is  as  much  the  duty  of  courts  to  discourage  the 
yiolation  or  OTasion  of  law  as  to  protect  the  equities  of  parties. 
And  it  is  upon  this  principle  only  that  the  naked  defense  of  ille* 
gality  is  allowed:  See  opinion  of  Lord  Mansfield  in  Hclman  t. 
J6hn»(m^  Cowp.  843.  And  upon  this  principle  courts  should  be 
careful  to  avoid  doing  anything  to  facilitate  the  enforcement  of 
such  contracts  unless  it  appear  affirmatiyely  that  the  plaintiff  is 
not  in  fault,  and  that  he  has  real  equities  to  be  protected. 

The  evidence  offered  was  improperly  rejected.  The  judgment 
must  be  reversed  and  a  new  trial  granted. 

All  the  justices  concurred. 

Whers  BvmBroi  Shows  Illmautt  in  iNOBPnoir  or  Kmoiiablb  Lr» 
9TRUHXNT,  the  boideii  of  proof  is  otst  upon  the  plaintiff  to  ahow  that  he  \m 
\  bona  fide  holder:  See  Olapp  v.  Catmiy  </  Cedar^  68  Am.  Deo.  678^  note  695^ 
where  other  OMee  are  ooUeoted;  Carrier  ▼.  C7ameroii»  31  Mieh.  370;  ^ttermcmm 
V,  JField,  9  Gray,  337,  both  dting  the  pxindpal  oaae. 

Thb  PBu^GirAL  0A8B  IS  oiTSD  in  IfUe$  y.  Rhodes^  7  IGoh.  382;  to  the 
point  that  the  legality  of  a  aale  of  intoxioating  liqnor  oan  only  be  maintained 
by  Tirtae  of  some  apeciiSo  ezoeption  of  the  etatnte,  whkh  baa  the  effect  to 
take  the  aale  oat  of  the  general  prohibition,  and  the  party  nUliwli^g  the  bene- 
fit of  the  exception,  in  oiTil  oaaea,  takea  upon  hinwelf  the  budm  d  pvoving 
hia  oaae  within  it. 


Day  v.  Owes. 

[5  MuaamLK,  090.] 

DmjLABAmK  AGAiKsf  CoMMOif  Cab&ixb  ov  Passshgsbs  vob  Banmax  to 
Gabbt  mnat  a^er  that  the  plaintiff  offered,  or  waa  ready  and  wflUng,  to 
pay  hia  fare. 

RiORx  TO  BS  Oabbied  bt  Ck>icMON  Oabbibb  or  Passbngbbs  n  Sufbbiob 
TO  Bulbs  and  regoUtiona  that  he  haa  power  to  make,  and  oannot  bo 
affSdoted  by  them;  but  the  accommodation  of  paaaengera,  while  being 
tranaporfeed,  ia  aubject  to  auoh  rolea  and  r^gulationa  aa  the  oarrier  may 
think  proper  to  make,  provided  they  be  reaaonable. 

BVIBS  AVD  RbOULATIOMB  or  Ck>]CHOK  CaBBTBB  ov  PASBBirOBBS  MOST  HAVm 

BOB  TEBIB  Objbct  Aooommooation  of  paaaengera  generally,  and  mnat 
be  of  a  permanent  nature,  and  not  made  for  a  particular  oooaaion  or 
emergency.  In  pleading,  it  ia  anffioient  for  the  carrier  to  atate  the  rale 
or  regnlation,  that  the  plaintiff  oomea  within  it,  and  that  it  ia  reaaon- 
able. 
Bbabonablbnbbb  or  Rboulation  or  Common  Cab&ibb  ov  PAflBBHOBBa, 
RBLATora  TO  AoooMMODATiON  of  paaaengera,  ia  a  mixed  qneatioii  of  law 
and  faot^  to  be  found  by  the  jury  on  the  trial,  under  the  inatraetiona  ul 
the  court,  and  oannot  be  determined  on  demurrer. 

AonoH  on  the  case  agaiust  the  defendant  as  a  oommon  oaat«r« 
The  facts  are  BuiBdently  stated  in  the  opinion. 
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WdOoen  and  BumM,  for  the  plaintiff  in  enor. 
8,  T,  Dau^ifast^  for  the  defendant  in  error. 

Bj  Court,  MAMMoa,  J.  The  declaration  containa  three  oonnta; 
Che  fizat  and  seoond  for  refosing  to  cany  the  plaintiff  in  the 
cabin;  the  third  for  refusing  to  carry  him  generally. 

This  laat  oonnt  is  bad,  as  it  contains  no  aTCzment  that  plaint- 
iff oflGBied,  or  was  ready  and  willing,  to  pay  the  fsre. 

The  notioe  aooompanying  the  general  issae  sets  up  three 
Berersl  grounds  of  defense  to  the  declaration,  and  may  therefore 
be  oonsidared  as  three  separate  notices.  Thedemnrreristothe 
whole  notice^  and  if  any  one  of  these  defenses  is  good  to  the 
other  counts  in  the  declaration,  the  demurrer  was  properly  OTcr- 
rulad,  and  the  jndgment  of  the  court  below  must  be  aAxmed. 

The  second  ground  of  defense  stated  in  the  notice  is,  that  by 
the  regulations  and  establishedcourseof  business  of  the  steamer 
colored  persons  were  not  receired  as  cabin  passengers,  and  were 
not  allowed  to  use  the  cabin  as  such  passengers;  and  aTors  such 
regulations  and  course  of  business  to  be  reasonable. 

The  second  count  of  the  declaration  states  two  modes  of 
eanying  passengers — one  on  deck,  and  the  other  in  the  cabin. 
It  then  alleges  that  passengers  were  carried  either  way  as  they 
might  require,  on  paying  the  necessary  fare — ^that  is,  cabin  fare 
if  tiiey  wished  to  go  in  the  cabin,  and  deck  fare  if  on  deck. 

The  right  to  be  carried  is  a  right  superior  to  the  rules  and 
regulations  of  the  boat,  and  cannot  be  affected  by  them.  If 
defendant  had  refused  to  carry  the  plaintiff  generally,  he  would 
be  liable,  unless  he  could  show  some  good  excuse  releasing  him 
from  the  obligation.  While  this  is  a  right  that  cannot  be 
touched  by  rules  and  regulations,  the  accommodation  of  pas- 
sengers, while  being  transported,  is  sulqect  to  such  rules  and 
regulations  as  the  carrier  may  think  proper  to  make,  proTided 
they  be  reasonable. 

The  right  to  be  carried  is  one  thing;  the  pririleges  of  a  pas- 
lenger  on  board  of  the  boat,  what  part  of  it  may  be  occupied  by 
him,  or  he  have  the  right  to  use,  is  another  thing.  The  two 
tights  are  Tcry  different.  The  latter,  and  not  the  former,  right 
IB  subject  to  reasonable  roles  and  regulations,  and  is,  where 
Bach  rules  and  regulations  exist,  to  be  determined  by  them. 
Hence  the  allegation  we  have  already  adverted  to  in  the  second 
eoont,  as  it  relates  to  the  accommodation  of  passengers  while 
being  transported,  must  be  understood  as  a  statement  of  a  right 
that  is  subject  to  rules  and  regulations  where  they  exist;  and  so 
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far,  therefore^  as  that  counfc,  in  the  statement  of  that  right,  con- 
flicts with  the  defendant's  notice  or  the  notice  with  it,  the 
notice  is  a  denial  of  the  right  itself,  or,  more  properly  speaking, 
an  admission  and  ayoidance  of  the  prima  facie  case  of  the 
plaintiff. 

The  refusal  to  allow  plaintiff  the  priyilege  of  the  cabin,  on  his 
tendering  cabin  fare,  was  nothing  more  or  less  than  denying 
him  certain  accommodations,  while  being  transported,  from 
which  he  was  excluded  by  the  roles  and  regulations  of  the  boat. 

All  rules  and  regulations  must  be  reasonable;  and  to  be  so, 
they  should  have  for  their  object  the  accommodation  of  the 
passengers.  Under  this  head  we  include  eyeiythjpg  calculated 
to  render  the  transportation  most  comfortable  and  least  annoy- 
ing to  passengers  generally;  not  to  one  or  two,  or  any  giv^sn 
number  carried  at  a  particular  time,  but  to  a  large  majority  of 
the  passengers  ordinarily  carried.  Such  rules  and  regulations 
should  also  be  of  a  permanent  nature,  and  not  be  made  for  a 
particular  occasion  or  emergency.  In  pleading,  it  is  sufficient  to 
state  the  rule  or  regulation,  that  plaintiff  comes  within  it,  and 
to  aver  its  reasonableness. '  It  is  not  necessary  to  spread  upon 
the  record  the  facts,  which  may  be  more  or  less  numerous,  that 
the  party  relies  on  to  establish  its  reasonableness.  It  is  other- 
wise where  defendant  refuses  to  carry  the  plaintiff  generally.  In 
such  cases  the  facta  constituting  his  excuse,  if  he  haye  one; 
must  appear  on  the  record,  that  the  coiurt  may  determine 
whether  it  be  good  or  bad.  But  the  reasonableness  of  a  rule  or 
regulation  is  a  mixed  question  of  law  and  fact,  to  be  found  by 
the  jury  on  the  trial,  under  the  instructions  of  the  court.  It 
may  depend  on  a  great  variety  of  circumstances,  and  may  not 
improperly  be  said  to  be  in  itself  a  fact  to  be  deduced  from  other 
facts.  It  is  not  to  be  inferred  from  the  rule  or  regulation,  itself, 
but  must  be  shown  positively. 

The  notice  states  plaintiff  is  a  colored  person,  and  that  by  the 
rules  and  regulations  of  the  boat  colored  persons  were  excluded 
from  the  cabin.  The  reasonableness,  of  the  rule,  if  it  be  reason* 
able,  does  not  depend  upon  the  color  of  the  plaintiff,  or  on  the 
class  of  persons  to  which  he  belongs,  all  of  whom  are  alike  ex* 
eluded,  but  on  the  effect  the  carrying  of  such  persons  in  the 
cabin  would  have,  not  on  the  defendant's  business  as  a  carrier — 
although  it  might  be  to  his  advantage— but  on  the  accommoda- 
tion of  the  mass  of  persons  who  have  a  right  and  are  in  the  habit 
of  traveling  on  his  boat.  As  the  duty  to  carry  is  imposed 
bj  law  for  the  convenience  of  the  commnnity  at  large,  and  not 


Oct  1858.]  Wabneb  v.  Whittaxeb.  65 

of  individiialsy  except  ao  far  as  they  are  a  component  part  of  the 
commnnitjy  the  law  would  defeat  its  own  object  if  it  required 
the  carrier,  for  the  aecommodation  of  particular  indinduaLa,  to 
incommode  the  communitj  at  large.  He  may  do  so  if  he  chooses, 
bat  the  law  does  not  impose  it  on  him  as  a  duty.  It  does  not 
require  a  carrier  to  make  any  rules  whaterer,  but  if  he  deems  it 
for  his  interest  to  do  so,  looking  to  an  increase  of  passengers 
from  the  superior  accommodations  be  holds  out  to  the  public, 
to  deny  him  the  right  would  be  an  interference  with  a  carrier's 
control  oyer  his  own  property  in  his  own  way,  not  necessary  to 
the  performance  of  his  dntj  to  the  public  as  a  carrier. 

The  second  defense  stated  in  the  notice  is,  we  think,  a  suffi- 
cient answer  to  the  second  count  of  the  declaration.  We  also 
think  it  good  as  to  the  first  count;  which  does  not  in  terms  make 
mention  of  the  carrying  of  passengers  on  deck.  It  states  defend- 
ant refused  to  carry  the  plaintiff  in  the. cabin,  and  not  that  he 
refused  to  carry  him  generally,  and  seems  to  admit  the  carrying 
of  passengers  in  other  parts  of  the  boat  as  well  as  in  the  cabin, 
and  therefore  does  not  make  out  a  case  of  refusal  to  carry  gen- 
erally. The  other  questions  raised  on  the  argument  it  is  not 
necessary  to  decide,  as  the  one  we  haye  been  considering  dis- 
poses of  the  whole  case. 

The  judgment  below  must  be  affirmed,  with  costs. 

Uabtin,  O.  J.,  and  Gxbxstiavot,  J.,  concurred. 

Oaxpbill,  J.,  haying  been  of  counsel  for  one  of  the  parties, 
did  not  sit  in  this  case. 


BaouLAnoiis  WmoH  Cabbios  ot  PABaxirasBs  hat  Mass:  Bee  Aolt  y, 
Omims  U  Am.  Dao.  671»  note  $77,  where  other  cMOf  are  ooUeoied. 


W4BNEB  V.  WhITTAKBB. 

Wis*  ov  Nonas  both  at  Makino  ot  Pubobasb  abb  Patmiht  of  porohMe* 
mooey  must  he  ahown,  to  oonstitate  a  penon  a  boma  Jid§  poxehMer;  it  ii 
not  eaiBcieiit  thmt  he  had  no  notioe  when  he  pnrchMed,  if  notice  was  given 
htm  before  he  paid  over  the  porchaee-money. 

Patmbtt  on  Mostoaob  GiysN  vob  Pubohask-mokbt  or  Land  which  the 
mortgagor  pnrchased  without  notioe  of  an  jinreoorded  mortgage  thereon* 
if  made  after  he  haa  had  notioe  of  saoh  nnreoofdad  motlgagfl^  la  made  by 
him  in  his  own  wrong,  and  he  will  not  be  protooled,  as  tosooh  paynwnti 
■gunet  the  nnreoorded  nlortg^p. 
An.  Dae.  yoL.  ucxn-i 


6G  Warnxb  v.  TVhittaxeb.  [Miclu 

AasiOTf  n  ov  Chobk  in  Acno^r  Takss  It  Subject  to  All  Equities  exUtinip 
between  the  debtor  and  creditor,  and  sach  equities  need  not  hare  existed. 
at  the  time  of  the  inoeption  of  the  debt  or  contract.  It  is  sufficient  if 
they  exist  prior  to  the  nssignimmt 

Facts  Shown  bt  Bvidknob,  but  not  Put  in  Issub  bt  PLXADiNafl»  cannot  bo- 
considered  on  the  hearing. 

Pabtt  Appbalino  fbom  Dboebb  has  No  Right  to  Ask  Bxvsbsal  thereof  for 
an  error  in  a  part  of  it,  which  in  no  way  affects  his  rights. 

Appeal  bj  defendants  Yogel  and  Shaw  from  a  decree  of  fore* 
closure  rendered  by  the  Wayne  dromt  court  in  chancery.  Th» 
opinion  states  the  case. 

0,  0*Flynn^  for  the  complainant 

Howard^  Bishop^  and  HoWrook,  for  the  defendinti. 

By  Court,  Mannino,  J.  The  view  we  have  taken  of  ihia  caea 
renders  it  unnecessary,  in  deciding  it,  to  go  fully  into  the  plead* 
ings  and  proofs,  which  are  more  yoluminous  than  satisfactory^ 
and  throw  little  light  on  several  questions  discussed  on  the  argu* 
ment,  but  which  it  is  not  necessary  for  us  to  iuTestigate  in  dis* 
posing  of  the  case. 

The  bill,  which  is  to  foreclose  a  mortgage,  is  filed  by  Warner 
as  administrator  on  the  estate  of  Sarah  Whittaker,  deceased » 
who  in  her  life-time,  and  on  or  about  the  third  of  May,  1849» 
sold  the  mortgaged  premises  to  her  son,  Samuel  Whittaker,  and 
received  from  him  the  mortgage  in  question  for  a  part  of  tho 
purchase-money.  The  mortgage  was  never  recorded,  and  the 
bill  alleges  it  is  lost  or  destroyed.  The  sale  to  Whittaker,  the 
giving  of  the  mortgage,  and  the  loss  or  destruction  of  it  aro 
fuUy  proved.  The  answer  of  Whittaker,  if  it  is  to  be  credited, 
shows  he  destroyed  the  mortgage,  under  the  pretext  that  hi» 
mother'had  not  complied  with  certain  conditions  of  the  sale  of 
the  premises  to  him,  and  that  she  had  for  that  reason  surren- 
dered it  to  him  and  authorized  its  destruction.  It  is  sufficient 
to  say  that  he  has  produced  no  evidence  to  sustain  this  part  of 
his  answer. 

On  the  tenth  of  March,  1850,  Whittaker  sold  the  premises  to 
Vogel  for  eight  hundred  dollars,  and  took  from  him  a  bond  for 
five  hundred  and  fifty  dollars  of  the  purchase-money,  payable, 
one  hundred  dollars  on  the  first  of  December,  1851,  two  hun- 
dred dollars  on  the  first  of  May,  1852,  and  two  hundred  and 
fifty  dollars  on  the  first  of  October,  1852,  with  interest.  In 
August,  1852,  complainant  informed  Vogel,  by  a  written  notice 
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•erred  on  him,  of  the  mortgage  giren  bj  TThiftteker  to  hie 
mother  when  he  pnrchaeed,  and  of  its  non-payment,  and  that 
Yogel  most  not  make  any  further  payment  on  his  bond  and 
mortgage  to  Whittaker.  There  was  then  due  and  to  become 
doe  on  the  bond  and  mortgage  abont  five  hundred  and  thirty 
dolhurs.  On  this  state  of  facts,  Yogel  claims  to  be  a  bona  Jide 
poicheaer  without  notice,  and  there  is  no  evidence  he  had  notice 
of  the  Whittaker  mortgage  when  he  parehased.  To  constitute 
a  bona^fide  purchaser,  there  must  be  want  of  notice,  both  at  the 
making  of  the  purchase  and  the  payment  of  the  purchase-money. 
It  is  not  Bullleient  Yogel  had  no  notice  when  he  purchased. 
Notice  was  given  him  before  he  had  paid  oTcr  all  the  purchase* 
money.  So  far  as  he  had  paid,  he  was  a  bona  Jide  purchaser^ 
and  to  be  protected  as  such;  but  not  as  to  the  five  hundred 
and  thirty  dollars  still  in  his  hands,  unless  the  person  to  whom 
it  then  belonged  was  not  aflbcted  by  complainant's  equity: 
Thomaa  ▼.  Oraham^  Walk.  Oh.  117,  and  cases  there  cited. 

Yogel  states  he  paid  two  hundred  and  sixty  dollars  on  the  bond 
and  mortgage  between  the  notice  to  him  and  the  filing  of  the 
bill.  If  so,  he  paid  it  in  his  own  wrong,  as  he  might  have  pro« 
tected  himself  against  such  payment  by  a  bill  of  interpleader. 
On  the  seventh  of  September,  185*2,  subsequent  to  the  notice  ta 
Yogel,  Whittaker  assigned  the  bond  and  mortgage  to  Shaw» 
who,  on  the  thirtieth  of  October,  1852,  assigned  them  to  Bich- 
mond,  to  indemnify  him  as  surety  for  Shaw,  and  Shaw  having 
snbeequMitly  paid  the  debt  for  which  Richmond  was  surety^ 
the  latter  reassigned  them  to  Shaw.  The  banajidea  of  the  assign* 
ment  from  Whittaker  to  Shaw  is  involved  in  so  much  obscurity 
by  their  own  statements  in  their  several  answers  under  oath,  and 
the  testimony  of  witnesses  examined  by  them  to  sustain  the 
assignment,  that  we  should  hesitate  long  before  pronouncing  it 
free  from  the  taint  of  fraud,  if  it  was  necessary  to  pass  upon 
that  question  in  deciding  the  case,  which  it  is  not. 

No  rule  is  better  settled  than  that  the  assignee  of  a  chose  in 
action  takes  it  subject  to  all  equities  existing  between  the  debtor 
and  creditor.  It  is  not  necessary  that  the  eqtiities  should  exist 
at  the  inception  of  the  debt  or  contract.  It  is  suiBoient  they 
exist  prior  to  the  assignment;  for  the  reason  of  the  rule  is  as 
applicable  to  one  case  as  to  the  other;  which  is,  that  the  assignee 
has  it  in  his  power  to  protect  himself  against  them  by  inquiry  of 
the  debtor  before  the  assignment.  Chancellor  Kent,  in  Murray 
▼.  SyUmm,  2  Johns.  Ob.  441,  says:  "  The  assignee  can  always 
go  to  the  debtor  and  ascertain  what  claims  he  may  have  against 
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the  bond^  or  other  chose  in  aotioiiy  which  he  is  aboni  purchas- 
tug  from  the  obligee." 

There  is  some  evidence  in  the  case  going  to  prore  notes  were 
^iven  by  Whittaker  with  the  mortgage,  and  that  they,  or  some 
of  them,  are  in  possession  of  some  one  or  more  of  the  heirs;  and 
«  reversal  of  the  decree  is  asked  on  that  account.  We  do  not 
think  it  saffioient  caase  for  disturbing  the  decree  for  the  following 
reasons:  No  mention  is  made  of  them  in  the  pleadings,  and  con- 
sequently they  are  not  put  in  issue  by  them.  Whittaker,  the  only 
person  who  can  be  called  on  to  pay  the  notes,  if  they  in  fact  are 
in  existence,  and  do  not  belong  to  the  estate  of  Mrs.  Whittaker, 
Las  not  appealed;  and  neither  Yogel  nor  Shaw,  the  appellants, 
oan  be  harmed  by  them.  As  appellants,  they  have  no  right  to 
«sk  a  reversal  of  the  decree  for  error  in  a  part  of  it  that  in  no 
way  affects  their  rights. 

The  decree  below  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 


A3SIONEB  OF  Chosb  IN  Aotion  Takes  It  Subjbci  to  BQUITIES!  Bm 
York  ▼.  McNuU,  67  Am.  Dec.  607,  note  609;  Natchez  v.  Minor,  48  Id.  727] 
Foot  V.  Ketchum,  40  Id.  678;  PM  ▼.  OaUarU,  84  Id.  410,  note  413,  when 
other  cases  are  collected. 

PaHCHASEBS  WITH0X7T  NOTICB  ASB  NOT  ENTITLED  TO  PROTECTION  PUB- 
THSB  TUAN  AS  ThET   HAVE  ACTUALLY   PAID   CONSIDERATION:   See  EvCTU   V. 

AgneSf  65  Am.  Deo.  314,  note  324,  where  other  cases  are  collected.  Stone  t. 
Wdling,  14  Mich.  525;  Palmer  ▼.  WiUiarM,  24  Id.  333;  Matson  v.  Mekhor, 
42  Id.  481,  all  dting  the  principal  case.  An  execatory  consideration  does  not 
make  a  party  a  bona  Jide  purchaser:  Wella  ▼.  Snuth,  2  Utah,  52,  citing  the 
principal  case.  A  payment  made  by  a  party  after  he  has  notice  is  paid  in  his 
own  wrong,  and  he  must  bear  the  loss:  Blanchard  t.  Tjfler,  12  Mich.  342. 
also  citing  the  principal  case. 

Facts  Shown  in  Bvidenob  but  not  put  in  Issue  by  the  pleadings  can- 
not be  regarded  on  the  hearing:  Bloomer  ▼.  Henderwnj  8  Mich.  402;  Bar^ 
rovM  V.  Baughman,  9  Id.  220;  Chrham  ▼.  Wing,  10  Id.  495,  all  citing  the  prin- 
cipal case.  No  relief  can  be  given  on  evidence  establishing  a  case  not  mad€ 
by  the  billi  Moraai  t.  Palmer,  13  Id.  372;  Bubhard  t.  fftiMor,  15  Id.  155| 
Summers  ▼.  Bromley,  28  Id.  128,  all  citing  the  principal  case. 

Pabtt  Apfbauho  raoM  Dbgbeb  cannot  Ask  vob  Bbteual  for  orrof 
in  a  part  of  it  in  no  way  affecting  his  rights:  Qrigg$  ▼.  JhtnU  S  Jf.  JTy  <h^ 
10  Mioh.  U4»  dthtg  fhtt  prindpal 
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LocEwooD  V.  Beckwith. 

(•  BCUSMAM.  168l] 

Ir  Paiovke  nr  90  own  Bsbalt  kiitbb  nrro  Tkajtsaoroic  which  is  wiihia 
\hm  aoope  of  the  parfcnenhip  bmineM,  hii  ooptrtoar  may  inast  tluit  it  » 
a  fmod  upon  iiim,  and  daim  tha  benefit  reeoltiiig  from  it;  hot  thia  ia  a 
right  iHiidi  the  partner  alone  oan  awert»  and  ib  not  available  to  tfaivA 
parties  for  the  purpose  of  fixing  a  liability  upon  the  partnership^  whsA 
soch  daim  has  not  been  asserted. 

Aaa  AND  ]>BCLAmATI09S  OF  PabTKBB  AcTVALLT  BirOAOKD  IM  TaAVBAcnoiK 

nr  HIS  Own  Namb  do  not  bind  the  partnership  so  as  to  affix  a  liabili^ 

nponit. 
Pabtt  SxNKiNa  TO  Bbtabush  Bight  or  SKT-ovr  in  Bquitt,  beyond  that 

given  by  the  atatates  of  setHvff,  mnst  affirmatively  show  the  existenoe  of 

those  facts  neoessary  to  raiM  the  eqnity. 
Whxbk  Insolvent  Assions,  fob  BiNxm  or  nu  CrnxDnoBS,  Nori  Pas* 

DxjE,  a  court  of  eqcity  will  not  set  off  against  sach  note  in  the  hands  of 

the  assignee  an  aooeptanoe  of  the  insolvent  which  was  not  dae  at  th« 

time  of  the  assignment. 
CocBT  or  Bquitt  will  not  Allow  80-OPr  wbkri  Law  woinj>  not,  an« 

less  there  exist  special  equities  growing  oat  of  the  traasaetion  itself 

which  require  it. 

Afpeai.  by  defendant  Beckwith  from  the  Wayne  oiroait  in 
chancery.  The  defendant  Thomas  having  deposited  with  Bar* 
stow  &  Ijookwood,  as  attorneys,  certain  claims  for  collection^ 
Bubaeqaenily,  on  the  twelfth  of  May,  1849,  executed  and  deliv* 
ered  to  the  firm  of  W.  0.  &  A.  A.  Hnnter  a  note  for  two  thou* 
Band  dollars.  Two  months  thereafter  he  transferred,  by  assign^^ 
menty  all  the  claims  in  the  hands  of  Barstow  &  Lockwood  to 
the  Hunters  as  collateral  secarity  for  said  note.  After  Barstow 
k  Lockwood  had  collected  about  eight  hundred  dollars  on  the 
claims,  Thomas  notified  them  not  to  pay  the  same  to  the  Hun* 
ters,  as  he  had  paid  the  note,  and  the  purposes  of  the  assignment 
had  been  accomplished.  On  the  twenty-fourth  of  August,  1850» 
the  Hunters  made  an  assignment  to  Beckwith  for  the  benefit  of 
their  creditors.  The  two-thousand-dollar  note  passed  to  Beck* 
with  among  their  assets,  and  he  demanded  from  Barstow  h 
Lockwood  the  amount  collected  on  the  claims.  Barstow  ft  Lock* 
wood  thereupon  filed  their  bill  of  interpleader  to  have  it  deter* 
mined  to  whom  they  should  pay  the  money.  Barstow  havlnj; 
died,  the  suit  was  reviyed  in  the  name  of  Lockwood.  From  tha 
answers  of  Beckwith  and  Thomas,  the  following  facts  appeared: 
On  the  twenty-fifth  of  October,  1848,  Thomas  entered  into  aa 
agreement  with  the  firm  of  Enos  &  Co.  to  furnish  them  with  a 
quantity  of  wheat,  which  they  were  to  make  into  flour,  and  sell 
on  his  account.    The  performance  of  this  agreement  on  Thomas'a 
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part  was  guaranteed  bj  A.  A.  Hunter.  Shortly  after,  Thomaa 
gave  Enos  &  Co.  a  note  for  eight  hundred  and  fifty  dollars, 
which  was  also  guaranteed  by  A.  A.  Hunter.  And  about  the 
eame  time  Hunter  delivered  to  Thomas  a  papel*,  in  which  he 
agreed  to  take  a  half-interest  in  the  flour  which  was  being  made 
from  the  wheat  above  mentioned.  Thomas  insisted  that  this 
whole  business  was  a  joint  adventure  between  himself  and  the 
firm  of  W.  0.  &  A.  A.  Hunter,  and  as  he  lost  four  thousand 
doUars  in  the  operation,  he  contended  that  half  of  that  sum 
should  be  applied  in  satisfaction  of  the  two-thousand-dollar 
note.  On  the  twenty-fifth  of  July,  1860,  Thomas  made  his  draft 
on  the  firm  of  W.  C.  &  A.  A.  Hunter  for  one  thousand  doUars, 
payable  sixty  days  after  date,  which  was  accepted  by  the  drawees, 
but  remained  in  his  hands  unpaid  when  the  Hunters  assigned. 
Thomas  claimed  that  this  also  should  be  set  off  against  the  two- 
thousand-dollar  note.  The  other  facts  are  sufElciently  stated  in 
the  opinion. 

D.  0.  HoJbrook  and  R.  P.  Ibmft,  for  Beckwith. 

fi.  JT.  Clarke,  for  Thomas. 

By  Court,  Martin,  C.  J.  Two  questions  are  raised  by  the  par- 
ties interpleading  for  our  determination:  1.  Whether  Thomaa 
is  entitled  to  set  off  the  one-half  of  the  judgment  obtained  on 
what  is  called  the  Enos  contract,  being  about  two  thousand  dol- 
lars, against  the  note  for  two  thousand  dollars,  in  Beckwith's 
hands;  and  2.  Whether  he  is  entitled  to  set  off  the  one-thou- 
eand-doUar  acceptance  of  the  Hunters  against  such  note. 

The  claim  to  set  off  the  one-half  of  the  judgment  obtained  on 
the  Enos  contract  is  based  upon  the  proposition  that  the  firm  of 
W.  C.  &  A.  A.  Hunter  was  interested  in  the  contract,  and  was 
of  course  bound  by  the  judgment,  and  liable  to  contribute 
towards  its  satisfaction.  An  examination  of  the  testimony  satis- 
fies us  that  no  such  liability  exists.  W.  0.  Hunter  never  had 
any  interest  in  that  contract,  was  never  a  party  to  it,  and  is  of 
eourse  not  bound  by  the  judgment.  A.  A.  Hunter  was  individ- 
ually interested  in  the  contract,  and  it  was  his  private  adventure; 
there  is  no  evidence  that  W.  0.  Hunter  ever  had  any  knowledge 
of  or  participation  in  it;  or  that  he  was  regarded  by  any  one  as 
connected  with  it,  until  this  claim  of  set-off  was  made.  While 
it  is  true  that  a  partnership  may  be  bound  by  a  transaction  in 
the  name  of  one  partner,  as  well  as  by  the  joint  name,  if  it  be 
within  the  scope  of  the  partnership  business,  yet  this  is  only 
true  when  the  transaction  is  one  in  behalf  of  the  partnershipg 
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mnd  not  of  a  mambor.  If  a  member  enter  into  a  tranaaotion  in 
Ills  own  behalf,  wbidi  ia  iriihin  the  scope  of  the  partnership 
baainees,  hia  copartner  may  ineiat  that  it  is  a  frand  upon  him, 
and  claim  the  benefit  resulting  from  it;  yet  this  ia  a  right  which 
the  partner  can  alone  assert,  and  is  not  aTailable  to  third  parties 
/or  the  purpose  of  fixing  a  liability  npon  the  partnership  iriien 
such  claim  has  not  been  asserted.  Nor  under  sooh  dream- 
fitances  will  the  acts  and  deelarations  of  the  partner  aotoally 
engaged  in  the  transaction  in  his  own  name  bind  the  partner- 
ship so  as  to  aflix  a  liability  npon  it.  As  the  transaotbn  is 
ostensibly  and  primarily  his  own,  and  in  frand  of  his  copartner, 
if  he  chooses  so  to  regard  it,  A.  A.  Hunter  cannot  add  to  this 
frand  the  farther  one  of  malring  the  partnership  liaUe  npon  his 
indi^idnal  adTentnres  by  his  Toluntaiy  acts  and  dedaiations. 

It  is  further  inmsted  that  Thomas  is  entitled  to  hare  the 
amount  of  the  one-thoasand«4ollar  aooeptance  set  off  sgainst 
this  note. 

There  is  no  eridenoe  in  the  case  tending  to  show  for  what 
purpose  or  under  what  circamstances  the  aooeplanee  was  giren. 
All  we  Imow  is  the  simple  fact  that  Thomas,  on  the  twenty-fifth 
of  July,  1850,  drew  uiK>n  the  Hunters  for  one  thousand  dollars, 
at  sixty  days,  and  that  the  draft  was  accepted  by  them.  We  are 
not  eren  informed  in  whose  faror  the  draft  was  drawn;  in  fact, 
the  presumption  is  that  it  was  in  his  own  fsTor,  aa  he  alleges 
that  he  held  the  acceptance  at  the  time  of  the  assignment  by 
the  Hunters  to  Beckwith,  and  it  had  then  some  thirty  days  to 
run.  It  may  hare  been  made  aa  accommodation  paper,  and  this 
failing,  the  acceptance  remained  in  Thomas's  hands.  Whaterer 
may  hare  been  the  fact,  the  court  will  infer  nothing  in  favor  of 
this  claim;  for  the  relief  being  purely  equitable,  and  beyond 
that  given  by  the  statutes  of  set-off,  tiie  party  asking  it  must 
affirmatiTdy  show  the  existence  of  those  facts  necessary  to  raise 
the  equity.  Although  at  law  the  acceptance  is  prima  faoie  eii- 
dence  of  funds  in  the  hands  of  the  acceptor,  yet  equity  requires 
something  more  than  a  prima  facie  case  upon  which  to  act,  in 
cases  requiring  a  departure  from  the  statute  in  affording  the 
remedy.  Thomas,  it  must  be  remembered,  is,  as  to  this  claim  of 
set-off,  in  the  position  of  one  seeking  relief;  for  there  is  no  pre- 
tense that  he  has  actually  paid  the  two-thousand-dollar  note, 
or  any  part  of  it.  He  asks  the  court  to  appropriate  the  amount 
of  that  acceptance  upon  the  note;  and  the  onus  is  cast  uiK>n  him 
to  establish  his  equitable  title  to  such  relief. 

Now,  at  law  he  had,  at  the  time  of  the  assignment  by  the 
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Hunten  to  Beokwith,  no  right  to  set  off  the  amount  of  this  ao* 
eeptanoa  against  the  note,  as  it  was  not  dae,  and  it  is  nx>oii 
their  rights  as  they  then  existed  that  we  are  asked  to  adjudicate. 
Has  he  any  soeh  equitable  right  ?  As  the  case  is  presented  to 
usy  we  have  only  eTidence,  at  the  most»  of  the  existence  of 
cross-demands  between  them,  one  only  of  which  was  due.  It 
appears  that  in  May,  1849,  the  note  for  two  thousand  dollars  was 
given  by  Thomas  to  the  Hunters,  and  that  in  July  of  that  year 
he  assigned  to  them  the  securities  out  of  which  this  controversy 
arises.  This  note  is  certainly  not  evidence  of  any  prior  deal* 
ings,  nor  of  the  existence  of  any  mutual  credits  between  the 
parties.  TTpon  this  point  of  their  dealings  there  is  again  no 
testimony.  Thomas  alleges  that  the  note  was  given  for  the 
securiiy  of  a  balance  of  his  account  with  the  Hunters;  but  we 
have  no  evidence  that  any  such  account  ever  existed,  and  in  his 
assignment  of  the  securities  he  alleges  that  it  was  given  for 
borrowed  money;  and  so  Beckwith  insists  the  fact  to  be.  Nor 
is  there  testimony  of  any  subsequent  dealings  or  credits  be- 
tween Thomas  and  the  Hunters.  The  evidence  is  altogether 
silent  upon  this  point  also.  The  only  thing  which  clearly  ap- 
pears is  the  fact  that  Thomas  assigned  certain  demands  to  secure 
this  two-thousand-dollar  note;  but  what  is  their  amount  and 
value  is  not  shown  nor  stated.  Whether  they  amounted  to  two 
thousand  dollars  or  exceed  that  sum  we  cannot  ascertain;  all 
we  know  is,  that  only  eight  hundred  dollars  has  yet  been  col- 
lected out  of  them.  From  this  fact,  certainly  no  presumption 
of  equity  can  arise  in  favor  of  this  claim,  of  set-off.  The  exist- 
ence of  mere  cross-demands  is  no  ground  for  this  relief. 

Nor  does  the  fact  of  the  Hunters'  insolvency  and  assignment 
before  the  acceptance  fell  due  of  itself  raise  an  equity  of  set-off» 
although  it  is  a  circumstance  which,  in  connection  with  the 
fact  of  the  existence  of  a  mutual  credit,  will  justify  such  set-off. 
Although  there  is  much  doubt  thrown  over  this  branch  of  the 
law,  and  conflict  of  authorities,  yet  we  think  the  true  rule  to  be 
that  the  debt  must  have  existed  as  a  mutual  credit  at  the  time 
of  the  assignment  to  Beckwith,  to  authorize  the  set-off.  The 
equity  must  attach  to  the  demand,  and  not  to  the  person  of  the 
debtor.  Judge  Story  says  that,  **  independently  of  the  statutes 
of  set-off,  courts  of  equity,  in  virtue  of  their  general  jurisdic- 
tion, are  accustomed  to  grant  relief  in  all  cases  where,  although 
there  are  mutual  and  independent  debts,  yet  there  is  a  mutual 
credit  between  the  parties,  founded  at  the  time  niK>n  the  exist- 
ence of  some  debt  due  by  the  crediting  party  to  the  other.    By 
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mntaal  eredit,  in  the  flense  in  whieh  the  temifl  ere  here  used* 

« 

W6  are  to  nnderstand  a  knowledge  on  both  flidee  of  an  existing 
debt  dne  to  one  party,  and  a  eredii  bjthe  other  partj,  founded 
on  and  tmsting  to  sodh  debt  as  a  means  of  dischaiging  it: "  3 
Btoz/s  Eq.  Jar.,  sec  1485. 

It  has  been  repeatedly  said  that  in  the  matter  of  set-off  oonrts 
of  equity  follow  the  law,  and  will  not  allow  set-off  in  eases 
where  the  law  will  not,  nnless  there  be  special  equities  grow* 
ing  oot  of  the  irsnsaetion  itself  reqnixing  it;  and  in  this  ease 
we  diBoorer  none. 

The  deoree  of  the  eonrt  below  must  be  reversed,  and  a  deeree 
entered  for  Beokwith  in  aoeordanoe  herewith,  with  costs. 

IfiiBiss  and  OHSBMisnr,  JiT*,  eonoiursd* 

G^Mnaais,  J. ,  haiing  been  counsel  for  one  of  the  parties,  did 
not  sit  in  this 


FofwsB  or  PAKSsato  Bnm  Fu  ev  Wuos  Hs  a  ICsmsas  Bee  ffdtn  ▼• 
ifeOMvlam  eS  Am.  Dee.  M8^  note  OOS;  WeHmm  Siagt  Oa.  r.  WtOk&r,  «  Id. 
780^  Mte  798,  w^M  oHier  «eae  en  ooOeeted. 

8bk»v  kusv  as  I>is»  Knsnva  nr  Fatos  ov  DsrasntAsr  wImb  the 
lelioa  WM  iwrnmeneedi  flee  8mUk  t.  Aew,  60  Am.  0m.  71^  aote  7i»  where 
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AMfar't  JdbiTrT.  JbdhMse  BmJ^  tf  ijs.  0m.  i60;  aele  M?, 


CASES 


SIIPEEME  OOT7BT 


OF 

KINNB80TA« 


GOODBIOH  V.  MOOBH 
[•  MkanMcu.  a.] 

Ivjuironnr  ovost  sot  to  vm  GaAimB>  nnleM  th*  injiuj  Ii  ptwrfaf 
iSbm  dtUj  dangatmsp  and  thsra  U  no  adeqiukte  vamadj  at  Uw. 

Squitt  will  hot  BxiOBOi  RiOHT  OB  Fbbtsht  Wbovo  nr  Aiwnuiir,  aad 
when  no  aotnal  benefit  U  to  be  deriTod  by  th«  puiy  leeki^g  to  eawwi— 
tho  rights  nor  injniy  niffBred  by  the  oommlwign  of  tiio  wioqg. 

CoaWITUTIONAL  CoVVBinnON  HA8  FiTLL  OOVOOL  OV  ALL  IS  PBOOBDirat 

and  nuty  pioTide  in  raoh  manner  aa  it  eeei  fit  to  perpetuate  iti  ieeovd% 
either  by  printing  or  mannaoript. 

EtoiT  for  an  injunotion.  The  plaintiff  olaimedy  as  state  printer, 
the  right  to  print  the  prooeedings  of  that  faraneh  of  the  oonstita- 
tional  oonvention  presided  oyer  by  the  Honorable  St.  A.  D.  Bal- 
oombe,  and  sought  to  restrain  the  defendant  from  printing  the 
same,  nnder  a  contract  made  with  Balcombe.  The  court  granted 
a  temporary  injunction,  which  upon  motion  was  dissolyed,  and 
from  the  order  dissolving  the  injunction  the  pUi«tfff  appealed. 
Further  &cts  are  stated  in  the  opinion. 

Van  BUen  and  Officer ,  and  BrMin  and  Bigdow,  for  the  ap- 
pellant. 

Oooper  and  Jennison,  and  Smith  and  Oilman,  for  the  respondent. 

By  Oourt,  Atwateb,  J.  The  motion  in  the  court  below  was 
to  yacate  the  order  granting  the  injunction  in  this  cause,  and  to 
diBSolye  the  same.  The  motion  was  granted,  and  we  think  prop« 
erly.  It  is  a  well-settled  rule  that  an  injunction  ought  not  to 
granted  unless  the  injury  is  pressing  and  the  delay  danger* 
ouSy  or,  as  stated  by  some  authorities,  where  the  injury  might  b# 

u 
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izrepanble:  1  Barbour's  Ch.  Pr.  608;  Ogden  ▼.  Kip,  6  Jobns.  Ch. 
160;  Hew  York  PrinHng  eUs.  Co.  ▼.  Fiich,  1  Puge,97;3DaiiieU't 
Ch.  Pr.  1854;  Jmme  t.  Bon,  7  Johns.  Oh.  316  [11  Anu  Deo. 
484]. 

In  this  ease  it  does  not  appear  from  the  complaint  bat  that 
the  plaintiff  has  a  oomplete  and  adequate  remedy  at  law  for  any 
injniy  he  may  sustain  by  the  publication  complained  of.  And 
although  courts  will  sometimes  interfere  to  protect  parties  by 
writ  of  injunction^  even  where  a  legal  action  maybe  maintained, 
yet  in  such  cases  it  is  only  where  ineparable  injuiy  would  be 
done,  unless  they  were  entitled  to  more  immediate  relief  than 
that  which  they  could  obtain  at  law.  The  complaint  entirely 
fsilB  to  show  that  such  would  be  the  case  in  the  present  instance. 
Indeed,  it  is  questionable  whether  the  complaint  shows  that  the 
plaintiff  would  suffer  any  injuiy  at  all  from  the  perf onmance  or 
continuance  of  the  acts  of  tbs  defendant  which  the  plaintiff 
seeks  to  enjoin. 

The  complaint  states  that  **  the  value  of  the  printing  and  pub* 
Ucation  of  said  manuscript  ordered  by  said  convention,  at  and 
for  the  price  fixed  by  law  to  be  paid  to  the  state  printer,  is  worth 
ind  of  the  value  of  about  seven  thousand  dollars."  This  alle- 
gation is  equivocaly  and  is  far  from  being  equivalent  to  a  direct 
statement  that  the  plaintiff  would  derive  that  amount  of  benefit 
from  doing  the  printing  and  publication  referred  to,  or  would 
suffer  that  amount  of  injuiy  by  being  deprived  of  it  by  the 
defendant.  There  is  no  allegation  whatever  that  the  plaintiff 
would  derive  a  profit  from  the  printing  and  publication  of  the 
manuscript  he  seeks  to  obtain,  nor  that  he  would  suffer  an  actual 
loss  or  damage  from  being  deprived  of  it.  And  even  had  there 
been  such  allegation,  it  does  not  appear  but  that  the  defendant 
is  able  to  respond  in  law  to  any  pecuniary  damage  that  may  be 
suffered  by  the  plaintiff. 

It  is  contended  by  the  counsel  for  the  plaintiff  that  this  is  an 
action  to  enforce  a  right  and  prevent  a  wrong,  and  not  for 
damage,  and  that  no  averment  for  special  damage  is  necesaaiy. 
But  courts  of  equity  will  not  exercise  their  powers  for  the  en* 
foroement  of  right  or  prevention  of  wrong  in  the  abstract, 
and  where  no  actual  benefit  is  to  be  derived  by  the  party  who 
seeks  to  exercise  such  right,  nor  injury  suffered  by  the  com- 
mission of  the  wrong  complained  of.  And  though  such  benefit 
or  injury  is  not  always  or  necessarily  of  a  pecuniary  nature,  and 
to  be  estimated  in  dollars  and  cents,  yet  in  the  case  at  bar  it 
must  be  such,  if  any,  as  none  other  is  attempted  to  be  alleged. 
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^d  the  plaintiff  haTing  failed,  for  the  reasons  abore  stated,  to 
Bhow  that  he  will  suffer  any  pecuniary  damage,  or  even  if  bqU 
fered  that  he  has  not  an  adequate  remedy  at  law,  the  injunction 
was  properly  dissolved. 

The  notice  of  the  motion  only  asks  for  the  defendant  to  show 
cause  why  the  order  granting  the  injxinction  should  not  be 
vacated.  The  order  made  by  tiie  judge  not  only  dissolved  the 
injunction,  but  dismissed  the  complaint  with  costs.  This 
would  have  been  error,  except  on  consent  of  counsel  to  con- 
sider the  whole  case  on  the  motion  to  vacate,  which  consent  we 
infer  from  the  fact  that  on  the  argument  before  this  court  no 
objection  was  taken  to  the  order  on  this  ground,  and  the  whole 
merits  of  the  case  were  discussed.  We  may,  therefore,  further 
consider  whether  the  complaint  contains  any  cause  of  action. 

The  plaintiff  bases  his  right  of  printing  and  publishing  the 
manuscript  described  in  the  complaint  principally  upon  the 
ground  that  he  was  elected  territorial  printer  by  the  legislature 
of  the  territoiy  of  Minnesota,  in  January,  1857,  for  the  ensuing 
year;  and  in  December,  1857,  was  elected  state  printer  for  the 
succeeding  year,  pursuant  to  law,  and  had  qualified  and  entered 
upon  the  discharge  of  his  duties  as  such.  He  alleges  that  it 
was  his  duty,  as  such  state  printer,  "  to  do  the  incidental  print- 
ing of  each  house  of  the  legislature,  to  print  the  joumalB  and 
pamphlet  laws,  and  all  such  other  territorial  or  state  printing  aa 
may  accrue  during  the  recess  of  the  legislative  assembly/'  There 
is  also  an  allegation  that  the  legislature  appropriated  thirty 
thousand  dollars  for  the  expenses  of  a  constitutional  conven- 
tion, including  the  printing  and  all  other  incidental  expenses. 

The  **  incidental  printing  "  mentioned  in  the  statute  under 
which  the  plaintiff  claims  (see  Sess.  Laws  1856,  p.  24,  sec.  4)  is 
therein  expressed  to  be  the  incidental  printing  for  *'  each  house 
of  the  legislative  assembly  of  this  territory,"  and  consequently 
cannot  apply  to  the  printing  of  the  proceedings  of  the  consti- 
tutional convention,  or  that  of  any  body  claiming  to  act  as  such. 
There  is  a  further  clause  in  the  section  referred  to  which  re- 
quires the  territorial  printer  ''  to  do  such  other  territorial  print- 
ing as  may  occur  during  the  recess  of  the  legislative  assembly." 
It  seems  improbable  that  the  legislature,  in  using  this  language, 
intended  to  include  such  printing  as  that  claimed  in  the  com- 
plaint. At  the  time  of  the  passage  of  this  act  congress  had  not 
authorized  the  citizens  of  the  territoiy  to  take  the  initial  steps 
for  calling  a  constitutional  convention.  The  question  had  then 
been  scarcely  mooted.    It  was  more  than  a  year  afterwards 
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before  steps  were  taken  by  the  people  having  that  end  in  view. 
The  lang^uage  abore  quoted,  bj  a  fair  construction,  had  refer- 
ence to  the  ordinary  current  and  necessary  requirements  of  ter- 
Htorial  business  of  that  kind.  There  is  no  reason  to  suppose 
that,  at  the  time  of  the  passage  of  this  act,  the  legishitnre  had 
at  all  in  view  the  assembling  of  a  constitutional  conyention,  nor 
that  they  assumed  the  right  in  any  manner  to  control  its  pro- 
ceedings or  interfere  with  its  legitimate  functions. 

But  even  had  the  legislature  intended  and  attempted  to  claim 
and  exercise  the  act  of  providing  a  printer  for  the  constitutional 
convention,  it  would  have  been  an  unauthorized  and  unwar- 
rantable interference  with  the  rights  of  that  body.  The  admis- 
don  of  such  a  right  in  the  legislature  would  place  the  convention 
under  its  entire  control,  leaving  it  without  authority  even  to 
appoint  or  elect  its  own  officers,  or  adopt  measures  for  the 
transaction  of  its  legitimate  business.  It  would  have  less  power 
than  a  town  meeting,  and  be  incompetent  to  perform  the  objects 
for  which  it  convened.  It  would  be  absurd  to  suppose  a  consti- 
tutional convention  has  only  such  limited  authority.  It  is  the 
highest  legislative  assembly  recognized  in  law,  invested  with 
the  right  of  enacting  or  framing  the  supreme  law  of  the  state. 
It  must  have  plenary  power  for  this,  and  over  all  the  incidents 
thereof.  The  fact  that  the  convention  assembled  by  authority 
of  the  legislature  renders  it  in  no  respect  inferior  thereto,  as  it 
may  well  be  questioned  whether,  had  the  legislature  refused  to 
make  provifdon  for  calling  a  convention,  the  people,  in  their  sov- 
ereign capacity,  would  not  have  had  the  right  to  have  taken  such 
measures  for  framing  and  adopting  a  constitution  as  to  tbem 
seemed  meet.  At  all  events,  there  can  be  no  doubt  but  that, 
however  called,  the  convention  has  full  control  of  all  its  pro* 
eeedings,  and  may  provide  in  such  manner  as  it  sees  fit  to  per- 
petuate its  records,  either  by  printing  or  manuscript,  or  may 
refuse  to  do  either. 

But  if  there  were  any  doubt  on  this  question,  the  action  of 
the  l^^ature,  subsequent  to  the  constitutional  convention  (see 
SesB.  Laws  1858,  54),  has  removed  it  in  appropriating  seven 
thousand  dollars  for  the  printing  and  publication  ordered  by  the 
convention  presided  over  by  the  Honorable  St.  A.  D.  Balcombe. 
This  recognized  in  express  terms  the  contract -made  by  him  and 
ratifies  the  same.  For,  as  remarked  by  the  court  below,  *'  the 
appropriation  is  not  to  pay  for  printing  the  debates  and  proceed- 
ings of  that  convention  generally,  or  as  the  legislature  may 
hereafter  direct,  but  the  printing  and  publication  ordered  by,'' 
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etc.  Now»  what  was  the  order  of  that  oonventioxit  Why,  that 
the  preaideiit  should  contract  with  some  one  to  pxint  two  thou- 
sand copies  at  a  certain  rate,  which  said  copies  were  to  be  dis- 
posed of  in  a  specified  manner.  The  president  did  so,  and  tho 
legislature  appropriated  a  certain  sum  to  pay  for  the  job.  Tho 
order  was  not  simply  that  two  thousand  copies  ^ould  be 
printed;  but  that  the  president  should  select  a  printer  to  per- 
form the  work.  One  part  of  the  order  cannot  be  rcToked  and 
the  other  held  valid,  and  the  phraseology  of  the  appropriation 
bill  leayes  no  room  to  doubt  that  the  persons  selected  to  do  the 
work  are  to  receiTe  the  stipulated  price  therefor. 
The  order  of  the  district  court  must  be  affirmed. 


iHJUirortoir  Geaxtb)  to  Rnraunr  TaiiCTAiiAin.s  Jjuukti  Skigieg  ▼• 
Mter,  SI  Am.  Deo.  871;  ChmmommM  r.  /HMwyil  flfc.  iS.  itL,  S2  Id.  S72; 
BMt.  WUmingionete.  R.  R^  64  Id.  739;  Brnnk^  ▼.  Cook,  66.  Id.  79|  ITtr- 
toi  MMng  Co.  y.  Fremoni,  68  Id.  262;  ffamOiom  r.  WkMdge,  69  U.  184. 
Bat  ooorto  ought  not  to  interfere  hj  injonotion  except  in  oeeee  where  ixrep- 
araUe  hijnxy  would  otherwiae  be  done  to  the  pertiei^  or  they  would  ibow 
themeelvee  entitled  to  more  immediate  relief  than  osn  be  obtained  by  the 
ordinary  ooorae  of  proceedinga:  Hart  ▼.  Cakkodl,  4  ICinn.  296^  eitiag  tbo 
principal  caae,  which  ii  alao  referred  to  on  thia  point  in  Motdgommf  ▼.  Mc- 
Bwm,  9  Id.  108;  bat  thia  doctrine,  upon  which  the  principal  caae  goe^  is  ne 
authority  for  refaaing  to  reatrain  the  creation  of  a  dond  on  title:  Oomktif  t. 
DObo,  17  Id.  464. 

OossTiTUTioNAL  CkiNTXimoHfl,  Natuss  JLStf  FowxBS  Of.— A  fow  caaca. 
hare  oooaidered  aomewhat  tiie  nature  and  powera  of  ccuaiiUttional  oooTen- 
tiona  of  atatea.  It  haa  been  held  that  a  conatitational  oonTentioii  haa  no 
inherent  righta,  bat  delegated  powera  only,  within  which  it  moat  keep:  IToo^* 
Appeal  76  Pa.  Bt.  69.  A  conyention,  therefore,  cannot  take  from  the  people 
their  aorereign  right  to  ratify  or  reject  a  oonatitation  or  ordinance  framed  by 
it^  or  infaae  preeent  life  and  vigor  into  ita  work  before  ita  adoption  by  the 
people:  Id.;  bat  aee,  ooitfra,  Sktie  ▼.  Ifeal,  42  Mo.  119,  p§r  Fagg,  J.  Jiidge 
Cooley,  in  hia  work  on  conatitational  limitationa,  p.  82,  aaya:  "No  body 
of  repreaentativea,  unlesa  specially  clothed  with  power  for  that  porpoae  by 
the  people  when  choosing  them,  can  rightfully  take  definitiTe  action  npon 
amendments  or  reviaions;  they  most  sabmit  the  result  of  their  deliberationa 
to  the  people — ^who  alone  are  competent  to  ezerdae  the  powers  of  aoyer> 
eignty  in  framing  the  fundamental  law — for  ratification  or  rejection.  Tho 
constitational  oouTention  is  the  representative  of  aovereignty  only  in  a  very 
qualified  sense,  and  for  the  specific  purpose,  and  with  the  restricted  authority, 
to  put  in  proper  form  the  questions  of  amendment  upon  which  the  people  are 
to  pass;  but  the  changes  in  the  fundamental  law  of  the  state  must  be  enacted 
by  the  people  themaelves: "  See  also  Jameaon's  Constitutional  Convention, 
sees.  479  et  seq.;  Loomis  v.  Jackson,  6  W.  Va.  613,  708. 

A  convention  has  no  power  to  pass  an  ordinance  repealing  an  existing  sys- 
tem of  law  on  a  particular  subject :  WelU  v.  Bam,  76  Pa.  St.  89;  and  a/ordori 
it  haa  no  power  to  pass  an  ordinance  repealing  legiaUtive  acts,  under  which 
private  rights  have  become  vested:  Oibbes  v.  OreawUU  etc.  B.  B^  13  8.  C. 
228,  242.    Therefore,  where  a  convention  to  frame  amendments  to  a  state 
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eoBititetioii  ii  riiliiig  under  a  IcgidftHva  met,  an  ofdinaiuM  p—iia  by  tt  fv»- 
viding  for  iba  nlwiiwiont  of  iti  Ubori  to  a  vote  of  tho  pwpls  in  a  diftnttl 
maaiier  from  that  preaeribed  by  tbe  act  is  void:  ITeOt  t.  Aola,  Jiynk  la 
this  case^  Agnew,  C.  J.,  said:  "  The  omTention  is  not  a  oo-ordiaate  bianeli 
ef  the  government.  It  ezeroisss  no  goyammsntal  power,  bat  is  a  body  laised 
bylaw  in  aid  of  the  popnlar  de«re  to  disenas  and  prepoa^  amendinanH  wbieh 
have  no  goreming  foroe  ao  long  as  they  remain  propositions.  While  il  nets 
within  ilie  soope  of  its  del^gsted  powers^  it  is  not  amenable  for  its  eels;  bat 
when  it  sssiiiiwe  to  Ifgiilata,  to  repeal  and  diaplaoe  existing  instltationsbsf'va 
they  are  displaoed  by  the  adoption  of  the  propoaitioQ^  it  eels  witiioot  anther^ 
tty,  and  the  eitiaaDS  injofed  thereby  are  entitled,  onder  tiie  dedacatlon  of 
ri^ti^  to  an  open  ooart»  and  to  ledress  at  oar  haada."  60  in  OGbm  t.  Ormm 
mOe  tie,  B.  B.^  m^pra^  the  following  laagaage  ia  oaed  by  MoOowan,  J.:  ''It  is 
not  eaay  to  define  the  powers  which  a  oonTention  of  the  people  may  li^tfolly 
cxeroae.  It  has  been  Hoabted  whether  any  aot  of  mere  legislstien  la  a  state 
haviag  a  ooostHation  oan  be  paared  by  a  onaTeation  oaUed  for  a  partieolar 
and  dififorant  poipoee.  The  body  f^  not  eonstitated  with  t^^o  hooasi^  and  ia 
r^^Tr  TT[r^T^r  ^'tH  tV  **TrP"i*— *f^Ti  n^'^^ftTrTy  ftr  irHinniy  Itgislatfnn  **  See 
farther,  on  Uiia  qasatiea,  Tsmsson's  Constitatioaal  OonTeation,  aeoa.  420  et  seq. 
That  the  IsgislatoTo^  on  the  other  hand,  oan  limit  or  restriot  the  conven- 
tion in  the  exaroise  of  sorenign  powers  is  denied  in  Locmk  t.  Jadtmrn^  injaiu 
See  Mr.  Jtaa&mm'n  views  in  his  wotk  on  conatitat>OBal  conventioBSb  sees.  S7t 
et  seq. 

A  oonTeBtiaa  nndoabtedfy  has  the  power  neoessaiy  to  seoare  its  owa  cob- 
f ort^  to  preeerve  sad  protect  its  dignity  sad  efficianoy,  sad  to  insoie  ofdsriy 
pcoesdnre  in  its  bwriness:  Jameeon's  Oonstitatioaal  Oonveationt  ssos.  463  et 
seq.;  IfsibT.  iUn,  75PluSt.  80,  W^per  Agnew,  Q  J.isadaadsrttuapewst 
the  f*iH— **«»  fsaehsd  ia  tiie  priadpal  case  is  oadoabtsdly 


Bebnheimeb  v.  Mabshall. 

ra  MDnoMicA.  Ts.1 

MovsT  Paid  bt  Daawn  ov  Fobobd  Dratt  Cannot  m  RaooviBiD  BAok 
from  the  innocent  holder;  and  tUa  thoagh  the  drawee,  having  an  oppor* 
tonity  to  see  the  drafts  did  not  see  it^  and  thoagh  the  holder  iaprssentlag 
it  for  payment  stated  that  he  had  the  draft  of  the  parported  drawer. 

GoKPLAiHT  OoHiAnc^o  No  Gauu  of  AonoN  GAjnroT    bi  Aidbd   bt 


AcnoH  to  recover  money  paid  upon  a  forged  draft  The  opin« 
ion  BtateB  the  facts. 

HoUin9head  and  Becker ^  and  H.  J.  Bom,  for  the  appellant 

Briabin  and  Bigelow,  for  the  respondent 

By  Oonrt,  A.twateb,  J.  This  is  an  action  faronght  to  recover 
an  amount  of  two  thousand  seven  hundred  and  fifty  dollars  paid 
by  Bemheimer  to  Marshall  &  Co.,  upon  a  forged  draft,  which 
purported  to  have  been  drawn  at  St.  Paul  by  one  G.  Meyer,  to 
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the  order  of  E.  Howitz  &  Co.,  and  directed  to  Isaao  Bemheimer 
of  New  York.  The  draft  waa  negotiated  by  Marshall  &  Co.  in 
the  ordinary  course  of  business.  The  draft  was  sent  by  Mar> 
shall  &  Co.  to  C.  H.  Bogers  &  Co.,  their  correspondents  and 
agents  in  New  Tork,  who  on  the  fifth  of  September,  1855,  about 
two  o'clocl^  p.  li.,  presented  the  same  for  payment  at  the  place  of 
business  of  Bemheimer.  The  person  presenting  the  draft  was 
informed  by  the  clerk  of  Bemheimer  that  he  (Bemheimer)  was 
then  absent  from  the  office,  and  that  he  might  wait  until  his 
return,  or  that  a  check  for  the  amount  of  the  draft  would  be 
sent  to  C.  H.  Rogers  &  Co.  as  soon  as  Bemheimer  should  return, 
if  the  same  was  correct,  but  payment  of  the  draft  was  refused 
before  his  return.  The  draft  was  then  taken  back  to  C.  H. 
Bogers  &  Co.  by  their  clerk,  the  clerk  of  Bemheimer,  however, 
having  drawn  a  check  for  him  to  sign,  for  the  amount  of  th^ 
draft,  upon  his  return. 

Upon  his  return  soon  after,  Bemheun  was  informed  of  the 
presentation  of  the  draft,  who  thereupon  signed  the  check  drawn 
for  that  purpose,  and  sent  the  same  by  his  book-keeper  to  C.  H. 
Bogers  &  Co.,  who  received  it  (and  afterward  drew  the  money 
upon  it),  and  gave  the  draft  to  the  book-keeper,  who  deposited 
the  same  among  the  papers  of  Bemheimer,  who,  it  appears,  did 
not  see  the  draft  at  the  time,  nor  until  several  days  after,  when 
he  was  informed  of  the  forgery  of  the  name  of  the  drawer,  C. 
Meyer.  He  then  demanded  of  Marshall  &  Co.  a  return  of  the 
money,  and  upon  refusal  by  them,  brought  suit  to  recover  the 
amount. 

The  rule  is  too  well  settled  to  need  any  discussion  that  money 
paid  under  a  mistake  of  fact  may  be  recovered  back.  The  ex* 
ception  to  the  rule  is  equally  well  established,  that  money  paid 
by  the  drawee  of  a  draft  which  has  been  forged  cannot  be  recov- 
ered back,  for  the  reason  that  the  drawee  is  supposed  to  know 
his  correspondent's  signature.  Whether  the  appellant  comos 
within  the  exception  in  this  case  is  the  question  upon  which  the 
action  hinges. 

Although  the  rule  and  exception  thereto,  as  above  stated, 
were  early  settled,  there  seems  to  have  been  some  difficulty  in 
the  application  of  the  principles  governing  each  to  particular 
cases,  and  somewhat  conflicting  authorities  may  be  found  in  the 
books  upon  the  subject.  A  leading  case,  in  which  it  was  held 
that  the  drawee  or  acceptor  of  a  forged  draft  cannot  recover 
back  the  money  paid  on  the  same,  is  that  of  Price  v.  Neal^  3 
Burr.  1355.    That  was  an  action  by  the  drawee  and  acceptor  of 
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foiged  drafts  to  recoTer  back  the  amount  paid  on  tlie  aame. 
The  plaintiff  in  that  case  had  taken  np  one  of  the  drafts  without 
haying  seen  it,  having  sent  his  serrant  with  the  money,  who 
TMid  the  amount  of  the  draft,  and  took  it  np.    The  other  was 
paid  after  acceptance  bj  the  plaintiff.    Lord  Ifansfield,  in  giving 
the  opinion  of  the  court,  sajs  that  the  plaintiff  in  such  an  action 
cannot  recover  unless  it  be  against  conscience  in  the  defendant 
to  retain  it;  and  that  it  was  incumbent  upon  the  plaintiff  to  be 
satisfied  that  the  bill  drawn  upon  him  **  was  the  drawer's  hand," 
before  he  accepted  or  paid  it.    Sabstantiallj  the  same  doc- 
trine was  held  in  Jenys  t«  Faufler,  2  Stra.  946,  a  still  earlier 
case.    The    principle   has  been  steadily  adhered  to  by  the 
courts  until  recently,  when  there  would  seem  to  hsTs  been  a 
departure  from  it,  in  the  state  of  New  York,  at  least,  in  the  case 
of  Goddard  t.  MerchwM  Bank,  2  Sandf .  247.    Great  stress  is 
laid  upon  that  case  by  the  counsel  for  the  appellant,  and  in- 
deed,  it  may  be  admitted  that  if  this  court  hold  the  ruling  in 
that  case  correct  as  given  in  Ooddard  r,  Merchmdf  Bank,  4  N.  Y. 
147,  the  appellant  here  must  recerer,  as  the  case  there  reported 
seems  to  be  entirely  analogous  to  the  one  at  bar.    But  with  the 
highest  deference  to  the  opinion  of  that  court,  we  think  its 
ruling  in  that  case  cannot  be  sustaiBed  upon  principle  nor  by 
the  authorities  in  analogous  cases.    It  will  be  observed  that  the 
coQxi  was  not  unanimous  in  its  view  of  that  case,  and  the  opin- 
ion delivered  by  one  of  the  two  (Buggies  and  Jennett)  eminent 
jmists  who  dissented  is  entitled  to  great  weight,  and  seems 
better  sustained  by  reason  and  the  current  of  authority.    The 
court  seems  to  have  decided  the  case  solely  on  the  ground  that 
the  plaintiff  had  paid  the  bill  without  having  seen  it,  and  took 
it  on  the  representation  of  the  party  from  whom  they  received 
it,  and  that  it  was  a  draft  of  a  bank  which  was  their  correspond- 
ent   And  Bronson,  J.,  remarks,  in  giving  the  opinion  of  the 
conrt,  that  **  they  hadhad  no  opportunity  of  judging  whether  the 
bill  was  in  the  handwriting  of  their  correspondents,  the  drawers, 
or  not,  and  consequently  the  argument  which  concludes  the 
drawee   when  he  pays  after  sight  of  the  bill  proves  nothing 
against  the  plaintiff." 

And  the  same  argument  is  urged  upon  this  court  with  much 
strenuousness,  as  the  reason  why  the  plaintiff  should  be  per- 
mitted to  recover  in  the  case  at  bar.  But  the  premises  assumed 
appear  to  be  unsound,  and  the  conclusions  drawn  from  them 
cannot,  therefore,  be  sustained.  It  is  not  true  in  the  case  above 
cited,  and  more  especially  in  the  one  under  considAiation,  that 

Am.  Daa  Vai«  LZJOI— 6 
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.  the  x^laintiff  had  no  opportunity  to  see  the  draft  He  had  ample 
opportunity  to  see  it,  but  chose  not  to  avail  himself  of  it.  The 
draft  was  duly  presented  at  the  place  of  business  of  Bemheimer^ 
but  he  was  absent.  There  was  no  one  in  charge  authorized  to 
pay  the  draft.  Upon  his  return,  he  was  informed  of  the  presen- 
tation of  the  draft,  and  that  it  had  been  taken  back  to  the  house 
of  C.  H.  Rogers  &  Co.  Instead  of  going  in  person  to  examine 
the  draft,  he  chose  to  send  his  book-keeper  with  a  check  to  paj 
it,  without  any  examination.  There  was  no  attempt  at  conceal* 
ment  on  the  part  of  the  defendants,  nor  any  actual  withholdings 
the  draft  from  the  inspection  of  the  plaintiff,  as  in  the  case  of 
Ooddard  y.  Merchants'  Bank,  2  Sandf.  247.    The  plaintiff,  in 

'  fact,  never  asked  to  see  the  draft,  but  of  his  own  accord  paid  it 
without  sight.  If  negligence  is  chargeable  to  either  party,  it  i» 
clearly  with  the  plaintiff  in  paying  the  draft  under  such  circum- 
stances. But  if  in  this  respect  the  parties  stand  on  an  equal 
footing,  then  the  loss  must  fall  upon  him  who  has  paid  the 
money  rather  than  upon  him  who  has  received  it,  both  parties 
acting  in  good  faith.  In  Oloucester  Bank  v.  Salem  Bank,  17 
Mass.  41,  a  case  in  principle  like  the  one  at  bar,  Parker,  J.,  in 
delivering  the  opinion  of  the  court  says:  **  The  just  and  soun<^ 
principle  of  decision  has  been  that  if  the  loss  can  be  traced  te 
the  fault  or  negligence  of  either  party  it  should  be  fixed  on  him* 
Generally  where  no  fault  or  negligence  is  imputable,  the  losa 
has  been  suffered  to  remain  where  the  course  of  business  has 
placed  it. " 

It  is  claimed  on  the  part  of  the  plaintiff  that  he  was  induced  te 
pay  the  draft  on  the  representation  of  the  agents  of  the  defend- 
ant that  they  held  the  draft  of  C.  Meyer,  the  correspondent  of 
the  plaintiff,  that  is,  a  genuine  draft  of  his.  It  does  not  appear 
that  any  other  representation  was  made  in  regard  to  the  draft 
by  the  agents  of  defendants  than  is  usual  in  the  ordinary  course 
of  business  in  such  cases.  Every  man  in  presenting  a  draft  for 
payment  says,  in  substance,  either  expressly  or  by  implication^ 
**  Here  is  the  draft  of  A  B,  which  I  wish  you  pay."  Such  a  state- 
ment in  the  ordinary  course  of  business  would  not  be  under- 
stood as  a  warranty  of  the  genuineness  of  the  draft,  nor,  we 
apprehend,  will  it  be  contended  that  if  the  drawee  in  person  paid 
the  draft  on  such  statement  could  he  recover  back  the  money 
in  case  it  should  be  afterward  discovered  that  the  draft  was 
forged.  The  holder  has  not  the  means  of  knowing  whether  the 
draft  is  genuine,  and  looks  to  the  drawee  for  information  on 
that  point,  and  his  statement  that  he  has  such  and  such  a  draft 
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ean  only  mean  that  lie  has  a  draft  signed  with  sach  a  name. 
And  if  y  in  the  case  above  supposed,  the  drawee  paying  in  per- 
son a  foiged  draft  cannot  recoTer  back  the  amount,  it  must  be 
on  the  principle  that  he  is  bound  to  know  the  drawer's  signa- 
ture,  and  not  the  holder's,  and  that  the  statement  of  the  holder 
that  he  has  such  a  draft  is  not  a  representation  that  the  draft  is 
genuine.  To  hold  otherwise  would  be  productive  of  the  most 
mischieTous  consequences.  If  the  drawee  is  allowed  to  recover 
on  payment  of  a  forged  draft  because  he  has  not  seen  it,  he 
would  probably  never  care  to  see  a  draft  before  payment;  but 
even  when  presented  at  his  counter,  and  he  present,  would 
direct  his  clerk  to  pay  it,  and  afterwards  take  advantage  of  his 
own  laches  to  enforce  a  recovery.  To  admit  this  would  be  to 
overthrow  the  longHsettled  principles  of  law,  and  require  the 
holder,  instead  of  the  drawee,  to  guarantee  the  signature  of  the 
drawer,  which  manifestly  would  be  most  unjust  and  inequitable, 
and  destructive  of  commercial  business.  The  rule  as  laid  down 
by  Justice  Bailey  in  MUnes  v.  Duncan,  6  Bam.  ft  Cress.  671,  is 
undoubtedly  correct,  that  '*  if  a  party  pay  money  under  a  mis- 
take of  the  real  facts,  and  no  laches  are  imputable  to  him  (in 
respect  of  his  omitting  to  avail  himself  of  the  means  of  knowl- 
edge within  his  power),  he  may  recover  back  such  money."  In 
that  case  it  was  held  that  the  party  had  no  adequate  means  of 
knowing  that  the  bill  was  not  a  void  bill,  and  therefore  was 
permitted  to  recover.  But  in  the  case  at  bar,  it  certainly  cannot 
be  claimed  that  the  party  had  not  **  the  means  of  knowledge,'* 
in  reference  to  the  draft,  within  his  power,  had  he  chosen  to 
avail  himself  of  them,  nor  that  he  has  not  been  guilty  of  lachea 
in  n^lecting  to  examine  the  draft  before  payment. 

Whedier,  therefore,  we  view  the  question  in  the  light  of  the 
superior  negligence  of  the  plaintiff,  or  on  the  principle  laid  down 
b  Price  v.  Neal,  3  Burr.  1355,  that  it  is  not  against  conscience 
for  the  defendant  to  retain  the  money,  we  are  equally  satisfied 
that  the  plaintiff  ought  not  to  recover.  But  there  are  certain 
allegations  in  the  reply  tending  to  show  that  the  defendant  did 
not  negotiate  this  draft  in  entire  good  faith,  or,  at  least,  that 
they  were  guilty  of  negligence  in  not  informing  themselves  in 
regard  to  the  genuineness  of  the  draft  before  advancing  the 
money  upon  it;  and  his  counsel  insists  that  an  issue  of  fact  was 
formed  which  should  have  been  submitted  to  a  jury.  Whether 
these  allegations,  had  they  been  made  in  the  complaint  and 
controverted  by  the  answer,  would  have  formed  an  issue  of  fact, 
it  is  not  necessary  to  determine.     We  are  satisfied  they  cannot 
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avail  in  a  reply,  and  are  improperly  found  there.  They  are  not 
**  new  matter  "  constituting  a  defense  to  the  counter-claim,  or 
other  new  matter  in  the  answer,  and  cannot  be  admitted  under 
section  71,  page  838,  of  the  revised  statutes,  page  9  of  amend- 
ments. A  defective  complaint,  or  one  which  does  not  contain 
facts  sufficient  to  constitute  a  cause  of  action,  cannot  be  cured 
hj  the  necessary  averments  in  the  reply.  The  complaint  must 
contain  all  the  allegations  necessary  for  the  plaintiff  to  maintain 
liis  action:  B.  S.  8837,  sec.  60;  Id.  340,  sees.  84,  85;  Gould's 
PI.  172,  sees.  7,  11.  12;  1  Ch.  PI.  255,  and  cases  cited.  In  the 
view  we  have  taken  of  the  case,  the  complaint  contains  no  eaose 
of  action,  and  the  defect  cannot  be  cured  by  the  reply. 
Judgment  of  the  court  below  affirmed. 

Emmbtt,  0.  J.,  having  been  of  counsel,  did  not  take  any  part 
in  the  decision. 


MONXY  PaU)  BT  DbAWSB  of  FoBOKD  DbAFF  OB  CHBOK,  WHETHItB  XAT  BB 

RacovKBED  Back:  See  ziote  to  LaibordeT,  CotuoUdated  AnoektUon,  39  Am. 
Deo.  521;  McCaUy.  Ccrtdng,  48  Id.  454.  The  principal  case  is  referred  to 
with  approval  in  Commercial  etc.  Bank  v.  Flnt  National  Bank,  30  Md.  21,  as 
being  a  clear  and  weU-reasoned  decision  on  the  snbject  that  money  so  paid 
cannot  l>e  recovered  back  from  the  innocent  holder.  And  see  it  also  com- 
minted  upon  with  approval  in  8coU  v.  Edes,  3  Minn.  386. 

Tub  pbincipal  gabb  is  also  citkd  in  LockwoodT,  Bigehuf,  11  Minn.  116^ 
to  the  point  that  a  demurrer,  under  the  Minnesota  praotioe,  reaches  the  first 
defective  pleading,  if  the  objection  be  to  the  jurisdiction,  or  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 


MoCoMB  u.  Thompson. 

[a  MinmoTA,  189.] 

Pabol  Bvn>BHCB  IS  Admissiblb  to  Show  that  Pabtt'b  Namb  wab  Plackb 
OB  Back  of  Notb  Bbfobb  Deliybbt  to  Pateb,  to  show  the  intention  of 
the  parties  at  the  time  his  name  was  so  written,  oonceming  the  character 
he  sustains  to  the  note,  in  an  action  against  him  by  the  payee. 

Pabtt  Placing  his  Namb  on  Back  of  Notb  Bbfobb  Dblitbbt  to  Patbb 
MAT  bb  Held  as  Original  Mabbb,  if  it  appears  from  the  evidence  that  his 
name  was  so  placed  on  the  note  to  give  it  credit  with  the  payee,  and  the 
payee  was  influenced  in  receiying  it,  sad  parted  with  his  money  or  prop- 
erty in  consequence  of  the  name. 

Pabol  Eyidbncb  is  not  Adkibsiblb  to  Vabt  Rblation  Pabtt  iNTBNm  to 
AflScncB  TO  Notb  by  placing  Ids  name  on  the  back  before  deUTery  to  the 
payee,  if  the  writing  indicates  what  the  particular  relation  is  that  the 
party  intended  to  assume. 
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Acnov  on  a  promiflsoiy  note.    The  facta  are  staked  in  ths 
opinion. 

D.  Cooper  J  for  the  appellanta, 

BriMn,  and  Bigdow,  for  the  respondents. 

By  (Toort,  Yiakdrlxj,  3,  The  following  facts  are  Ht^f^UH  hj 
the  pleadings:  That  on  the  twenty-fifth  day  of  Angost,  1866» 
the  defendants,  McComb,  Simpson  k  Co.,  now  the  appellants, 
were  partners  in  trade  at  Stillwater,  in  the  then  territory  of 
Minnesota;  that  on  said  twenty-fifth  day  of  August,  1866,  the 
plaintiff  Thompson  sold  and  deliyered  to  the  defendants  cattle 
to  the  Tslue  of  seTcn  hundred  dolars;  that  in  consideration  of 
the  said  sale  of  cattle,  the  defendants  procured  one  Qeorge  A. 
Wells  to  make  his  promissory  note  for  seven  hundred  dollars, 
payable  to  the  order  of  the  plaintiff  in  three  months  from  date, 
with  interest  at  ten  per  cent  per  annum,  and  five  per  cent  per 
month  after  maturity  until  paid,  and  before  delivering  the  same 
to  the  plaintiff,  the  defendants  indorsed  the  note  by  writing 
their  copartnership  name  upon  the  back  of  it;  that  the  de- 
fendants so  indorsed  the  note  for  the  express  purpose  of  securing 
the  payment  thereof,  and  the  purchase-price  of  said  cattle,  and 
that  the  note  was  received  for  the  purpose  by  the  plaintiff;  that 
the  defendants  were  duly  notified  of  the  demand  and  refusal  of 
payment,  which  facts  are  alleged.  The  answer  of  the  defendants, 
seeks  to  put  in  issue  some  of  the  facts  stated  above  to  be  ad- 
mitted, but  leaves  the  case  substantially  as  stated  in  the  com* 
plaint.  A  demurrer  to  the  answer  was  sustained  by  the  court 
below,  and  from  the  judgment  on  demurrer  an  appeal  is  taken 
to  this  court.  The  question  then  is.  Does  the  complaint  disclose 
a  cause  of  action  against  the  defendant?  The  relation  in  which 
the  parties  stand  to  each  other  on  the  face  of  the  note,  unez* 
plained  and  unaided  by  extrinsic  facts,  is  that  of  the  payee  of  a 
note  seeking  to  chaige  and  recover  against  his  second  indorser; 
regarding  the  parties  in  the  light  df  indorsers  of  commercial 
paper,  and  determining  their  rights  and  liabilities  by  the  rules 
applicable  to  that  branch.  I  have  no  hesitation  in  saying 
that  the  plaintiff  could  not  recover,  the  rule  of  liability  being 
exactiy  the  reverse,  each  subsequent  indorser  being  entitled  to 
recover  against  all  that  precede  him  on  the  note.  If,  therefore, 
the  plaintiff  can  sustain  his  action,  it  cannot  be  against  the  de* 
fendant  as  an  indorser  of  the  note. 

I  am  equally  clear  that  the  defendant  cannot  be  held  respon- 
sible as  a  guarantor  of  the  note.    To  sustain  that  relation. 
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there  musfc  be  a  principal  and  existing  debt  bj  one  partj»  which 
debt  the  guarantor,  bj  a  distinct  agreement  for  a  yaluable 
consideration,  which  must  be  expressed  in  his  contract,  agrees 
shall  be  paid  by  the  principal  debtor.  The  undertaking  of  the 
defendant  in  this  instance  lacks  the  essential  feature  of  a  con* 
tract  of  guaranty  in  not  expressing  any  consideration.  If,  then, 
the  defendant  can  be  held  responsible  to  the  plaintiff  at  all,  it 
must  be  in  virtue  of  fact?  which  do  not  appear  on  the  note 
itself. 

The  question,  so  far  from  being  new,  has,  more  than  any  other, 
engaged  the  attention  of  the  courts  in  almost  all  the  states  for 
many  years,  and  has  received  as  many  different  solutions  as  its 
anomalous  character  has^  been  differently  accepted  and  treated 
by  peculiar  minds;  but  through  all  the  mass  of  judicial  decisions 
iuTolving  the  question,  one  characteristic  feature  prevails — a 
desire  to  impose  a  responsibility  upon  the  party  who  places  his 
name  upon  commercial  paper.  As  between  the  original  parties 
to  a  contract,  it  is  certainly  the  duty  of  courts  to  carry  out  their 
intention  whenever  that  intention  can  be  arrived  at;  and  the 
prevailing  view  in  connection  with  notes  indorsed  in  the  manner 
of  the  one  in  question  is,  that  the  party  putting  his  name  on 
the  back  of  the  instrument  had  some  intention  of  creating  a  lia- 
bility against  himself;  for  what  purpose,  and  in  favor  of  whom, 
not  appearing  fully,  but  being  left  in  doubt  by  the  paper  itself , 
the  courts  have  allowed  the  true  intention  to  be  reached  by 
averment  and  evidence.  The  counsel  for  the  plaintiff  in  error 
relied  on  the  argument  on  the  more  recent  New  York  cases, 
which  hold  that  no  parol  evidence  will  be  admitted  to  change 
the  relation  which  parties  to  a  note  or  bill  bear  to  each  other  on 
the  face  of  the  instrument,  and  exhorted  the  court  at  its  outset 
to  beware  of  the  difficulties  in  which  the  New  York  courts  find 
themselves  involved,  compelling  them  to  overthrow  the  decisions 
of  generations,  which  have,  he  contends,  been  made  to  meet 
the  particular  cases  involved^  and  not  upon  the  general  princi- 
ples which  should  control  any  particular  branch  of  the  law. 
An  examination  of  the  New  York  cases  on  the  subject  under 
consideration  in  this  action  cannot  fail  to  impress  upon  the 
reader  the  danger  of  any  departure  from  settled  principles  and 
precedents  in  the  administration  of  law. 

In  1848  we  find  the  following  language  held  in  Spies  v.  Oil^ 
more,  1  N.  Y.  324:  *'  There  are  a  few  cases  in  the  books  which 
holdy  in  effect,  that  a  written  contract  of  one  kind  may  be  turned 
into  a  contract  of  a  different  kind  by  parol  proof  concerning  the 
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intentioii  of  tilie  parties;  thai  the  indoraer  of  a  pxamiaaoty  Bote 
majy  under  certain  ciiciixnstanoe6»  be  charged  as  maker  or  guar- 
antor; and  thai  the  guarantor  of  a  promiasory  note  may  be  some- 
tLtnes  charged  as  maiker  or  indorser;  although  these  cases  stand 
upon  no  principle^  it  has  been  a  work  of  some  time  and  dift- 
colty  to  get  rid  of  them."  In  this  summaiy  manner  does  the 
court  in  that  state  wipe  out  the  weight  of  authority  in  its  own 
state,  and  those  of  a  Lirge  majority  of  the  states  of  the  Union. 
The  highest  respect  is  due  to  the  decisions  of  the  courts  of  New 
York  from  the  distinguished  character  of  her  jurists,  and  we 
shall  always  differ  from  them  with  reluctance  and  hesitation, 
but  with  much  more  confidence  in  this  instance,  as  we  are  sup- 
ported by  the  authorities  of  all  the  other  states  we  hmre  had 
access  to,  including  nineteen  in  all,  cited  on  the  argument  of 
this  case,  and  that  of  Marienihal  ▼.  Ibylor,  2  ICnn.  147,  argued 
at  this  term,  and  by  the  additional  fket  that  that  state  is 
divided  in  its  own  courts  on  the  question:  Moore  ▼.  Orom, 
Barb.  534. 

There  exists  this  further  reason  for  allowing  the  plaintiff  to 
recorer  in  this  action  against  the  defendant  as  a  maker  of  the 
note,  that  this  court  has  already  held  such  to  be  the  lawin  three 
different  cases:  Ames  t.  Boland,  1  ICnn.  869;  Bey  t.  A'mpson, 
id.  380;  WmOow  t.  Soyden,  Id.  383,  where  the  Tiews  of  the 
etmri  are  given  by  Ifr.  Justice  Sherburne  in  a  well-considered 
opinion,  and  a  full  review  of  the  authorities,  in  which  he  scru- 
tinizes the  later  decisions  of  the  New  York  courts,  and  sensibly 
weakens  their  force  as  authority.  We  think  the  following  rules 
may  be  regarded  as  fully  established  and  received  as  law:  That 
in  an  action  by  the  payee  against  a  party  who  has  written  his 
name  on  the  back  of  a  note,  parol  evidence  is  admissible  to 
show  that  it  was  placed  there  before  the  deliveiy  to  the  payee, 
and  also  to  show  the  intention  of  the  parties  at  the  time  his 
name  was  so  written  on  the  note,  concerning  the  character  he 
sustains  to  the  note.  That  if  it  appears  from  the  evidence  that 
his  name  was  so  placed  on  the  note  to  give  it  credit  with  the 
payee,  and  the  payee  was  influenced  in  receiving  it,  and  parted 
with  his  money  or  property  in  consequence  of  such  name,  the 
party  so  signing  may  be  held  as  an  original  maker  of  the  note. 
That  if  there  is  anything  to  be  found  in  the  writing  itself  that 
indicates  what  the  particular  relation  is  that  the  party  intends 
io  assume  to  the  note,  then  parol  evidence  is  not  admissible  to 
vary  such  relation,  but  the  party  must  be  tried  upon  his  written 
eontract.    These  views  are  founded  in  and  sustained  by  reason 
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and  principle.  The  mere  fact  of  the  name  being  on  the  back  of 
the  note,  where  an  indoreement  is  usually  made,  is  not  as  abso- 
lute in  indicating  its  character  as  if  it  had  written  OTer  it  a  con* 
tract  of  indorsement,  and  is  capable  of  an  explanation,  as  between 
all  parties,  before  the  note  leaves  the  hands  of  the  payee;  of 
course  this  should  not  obtain  in  the  hands  of  a  bona  fidt 
holder;  but  while  in  the  hands  of  the  payee  the  presumption  is 
equally  balanced,  at  least,  as  to  whether  it  was  signed  before  or 
after  deliveiy,  and  as  the  consequences  may  depend  essentially 
upon  that  fact  to  the  payee,  it  would  be  illogical  to  recognize 
any  rule  which  would  deny  him  the  right  to  show  it.  The  fact 
once  appearing  that  the  name  was  written  before  delivery,  it 
cannot  be  inferred  that  the  party  intended  to  become  an  indorser 
to  the  payee,  as  the  note,  when  presented  for  his  signature  before 
delivery,  clearly  informs  him  that  it  is  for  the  benefit  of  tiie 
payee  that  the  note  is  made,  and  that  he  cannot  become  the  first 
indorser,  but  must  be  second  to  the  payee,  and  consequently  of 
no  service  to  him  in  that  capacity. 

As  has  been  shown,  a  first  indorser  cannot  recover  against 
those  below  him,  but  must  rely  upon  the  maker  and  his  guar- 
antors. He  cannot  be  presumed  to  have  intended  to  become  a 
guarantor,  as  his  engagement  bears  no  resemblance  to  that  con- 
tract. It  would  be  doing  equal  violence  to  the  intention  of  the 
parties  to  presume  that  they  meant  nothing  by  their  contract; 
and  it  10  to  enable  the  court  to  avoid  this  obscurily,  where 
everything  leads  the  mind  to  the  conclusion  that  a  liability  waa 
designed  to  be  incurred,  that  parol  evidence  is  admitted — not 
to  change  the  contract  of  the  parties,  nor  to  make  a  new  one  for 
them,  as  is  termed  in  the  New  York  cases,  but  to  determine  what 
the  contract  of  the  parties  really  was,  and  to  award  judgment 
according  to  the  truth,  as  they  originally  had  intended. 

The  court  below  was  right  in  sustaining  the  demurrer  to  the 
defendant's  answer,  as  it  admits  the  material  facts  in  the  com- 
plaint, which  bring  the  defendant  within  the  rule  above  laid 
down,  and  show  that  he  placed  his  name  on  the  note  with  the 
intention  of  assuming  the  liability  of  an  original  maker. 

The  judgment  is  affirmed. 

Pabol  Bfrmxvoi  to  Exfladt  ob  Vabt  BmBor  or  Ivdobsbicbhv  :  Bee 
LwU  V.  ifarw^,  59  Am.  Dec.  286;  QwA  v.  SnOvMk,  00  Id.  181;  PrtatM 
Bank  v.  Oieer^,  66  Id.  473;  WtigfU  ▼.  Mone,  69  Id.  291.  Parol  evidence  im 
AdmiHible  to  show  that  a  party  had  written  his  name  on  the  back  of  a  prom- 
issory note  before  delivery  to  the  payee,  and  for  what  purpose :  2ianentikat 
r.  TajfloTf  2  Minn.  150;   Peekham  ▼.  OUman,  7  Id.  447;   and  otherwise  to 
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■how  tlie  reUtion  of  partios  to  each  other  on  nagotiable  paper,  and  to  tx 
their  relative  liabilitiea :  Kem  t.  For  Pkid^  Id.  430 ;  bnt  parol  evidenoe  to 
■bow  the  charaeter  which  a  party  writiiig  hia  name  on  the  hack  of  a  note 
intended  to  aavome  eaa  be  admitfeed  only  where  sneh  character  ia  net  ahown 
by  the  writiiig  itaelf :  Oooa  t.  Pmdan^  2S  Id.  106^  all  citing  the  principal 


Paxtt  Oihkr  thak  Patsi  PLAcnro  Naxs  oh  Back  or  Kon  booki 
Deutkbt  is  Liablb  ab  Obigihal  Makml;  8^UK$Ur  t.  Dcmner^  49  Am. 
Bee  786^  and  note  oolleoting  prior  caaea;  (hOmm  t.  AveHU,  60  Id.  630;  Osr- 
toUy.  W^id,  06  Id.  481;  Lewi$  ▼.  Harv^,  69  Id.  286;  Cook  r.  AwOmm^  60 
U.  181;  Chads  T.  ffffmcm,  69  Id.  ill;  Wriffhly,  Mam,  Id.  291.  The  prin- 
cipal caae  ia  cited  to  this  point  in  Stem  ▼.  Paatmore,  25  Minn.  257;  Bobuutm 
T.  BarOeU,  11  Id.  414;  Peetham  t.  OUnan,  7  Id.  447;  MariaHkal  t.  Ta^hr 
2  Id.  160;  but  where  a  note  waa  made  payable  to  the  order  of  certain  peraona, 
who  indoraed  it^  and  it  waa  then  deUyered  by  the  maker  to  the  bolder,  aneh 
penona  cannot  be  bold  oilier  than  aa  indocaata:  LewmJHg  t.  WaMrngJom,  S  Id. 
S30{|  ^i*^">gg^*^^»^  the  prinoipal 
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[S  MnnnKnA,  ML] 
IfonaiPAi.  CoBFOBATXOv  n  Body  or  Stbceal  ahb  Limrsd  JuBaDionoii. 
and  ita  powen  cannot  be  extended  by  intendment  or  implication,  bnt 
mnat  be  confined  within  the  ezpreas  grant  of  the  l^gialatare. 

If  UnOPAL  GOBPOKATIOM^  POWKB  TO  PAflB  ObDHTAHOIS  1CU8T  BS  BXXBGIBXD 

BxABQNABLT  and  in  aonnd  diacretion,  aa  well  aa  atrictly  within  the  limita 
of  tiie  charter,  and  in  perfect  rabordination  to  the  conatitotion  and 
general  lawa  of  the  land,  and  lights  dependent  thefeon. 

MnnCIFAL   COBFOBATION  HAS  iMCIDKirTAL  POWXB  OV  SVAOTDrO   SAJnTAKT 

BaouLAXiOir 8,  bnt  if  an  ordinance  goes  beyond  or  ontaide  of  thia  power» 
it  cannot  be  aoatained  thereonder. 
OaasASCM  is  nr  Rbsxbaist  ov  Tsadv,  akd  UHBXASOirABUi  and  Voni» 
where  it  prohibtts  the  ■■!■,  withoat  a  license  obtainable  by  **  aoitable  ** 
peraona^  of  freah  meat  in  eny  qnantity,  at  any  time,  or  in  any  boilding 
or  street^  or  other  plaoe  whateyer,  within  the  limits  of  the  dty,  except 
in  the  stalls  of  apabUo  market^  the  rents  of  which  an  fixed  and  xegnlated 
by  theci^. 

PmaoonoK  for  Tiolafting  an  oxdinaiioe  of  the  city  of  BL  Paul* 
The  opinioii  statee  the  fiusts. 

JST.  J.  Horn,  for  the  plaintiff  in  error. 
LorenMo  AUi8,  for  the  defendant  in  error. 

By  Oonrt,  AxwAixa,  J.  The  defendant  in  enor  waa  oonTioted 
before  the  dtyjnstiee  of  the  city  of  St.  Paul,  of  the  Tiolation  of 
the  following  ordinance  of  said  citj,  via. :  **  It  Bhall  not  be  law- 
ful for  any  person  or  persons  to  sell  or  expose  for  sale  fresh  meat 
(poaltiy  and  Tenison  excepted),  in  any  quantity,  at  any  time,  or 
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in  any  building  or  street,  or  other  place  whaterer,  within  th« 
limits  of  the  city  of  St.  Paul,  excepting  in  the  stalls  of  a  pnUio 
market  established  and  designated  by  the  common  council,  un- 
less such  person  or  persons  shall  have  first  obtained  a  license,  aa 
hereinafter  provided  by  this  ordinance;  provided,  that  nothing 
herein  contained  shall  prevent  any  person  or  persons  from  sell- 
ing or  exposing  for  sale  in  the  streets  in  the  immediate  vicinity 
of  such  public  markets,  or  elsewhere,  fresh  meat  by  the  carcass 
or  quarter,  according  to  such  regulations  aa  theoommon  oounoO 
shall  from  time  to  time  ordain." 

The  defendant  appealed  from  the  judgment  entered  against 
him  to  the  district  court  of  Bamsey  county,  where  the  judgment 
was  reversed.  The  plaintiif  below  brings  the  case  to  this  court 
by  writ  of  error. 

In  considering  the  important  question  presented  by  the  case, 
it  will  be  necessary  to  refer  to  one  or  two  other  sections  in  the 
same  ordinance  as  that  above  referred  to.  Section  8  provides 
'*  that  the  common  council  shall  from  year  to  year  determine  the 
minimum  rents  of  all  the  stalls  in  the  public  markets  of  the  oiiy ; 
and  it  shall  be  the  duty  of  the  market-master  to  offer  for  sale, 
at  public  auction,  to  the  highest  bidder,  all  such  stalls,  at  such 
time  and  place  as  the  common  council  shall  designate;  but  no 
stall  shall  be  rented  for  a  less  sum  than  the  minimum  rents  de- 
termined as  aforesaid." 

"  Sec.  4.  When  any  person  shall  rent  a  stall  in  the  public 
market-house,  he  shall  pay  to  the  market-master  one  fourth  of 
the  annual  rent  in  advance^  and  shall  give  security  satisfaotoxj 
to  the  committee  on  markets  for  the  remainder  tiiereof ,  to  be 
paid  in  three  installments,  and  on  the  oommenoement  of  each 
quarter  of  the  year  next  ensuing." 

**  Sec.  6.  It  shall  be  the  duty  of  the  city  clerk  to  keep  a  record 
of  the  number  of  stalls  so  leased,  and  the  names  of  the  lessees; 
and  it  shall  be  the  duty  of  all  persons  transferring  leases  to 
stalls  to  notify  the  city  clerk,  who  shall,  upon  the  production  of 
a  receipt  from  the  market-master  for  the  sum  of  ten  dollars, 
transfer  the  same  as  desired;  and  no  staH  shall  be  used  or  oc- 
cupied by  any  one  except  the  lessee,  until  after  the  payment  to 
the  market-master  of  the  sum  of  ten  dollars,  and  the  transfer  of 
the  lease.'' 

**  Sec.  36.  The  common  council  may  license  any  suitable  per- 
son or  persons  to  sell  fresh  meat  within  the  limits  of  said  dty, 
out  of  the  public  market,  at  any  particular  place  to  be  in  said 
license  specified,  for  a  period  not  longer  than  one  year;  provided. 
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that  such  lioenae  shall  terminate  on  the  second  Taeadaj  of  Hay 
next  ensuing  the  time  at  which  it  may  be  granted;  and  shall  be 
reTocable  at  the  pleasnre  of  the  common  conncil;  and  the 
•mount  of  soch  lieenae  shall  be  fixed  by  the  common  oonndl/* 

Seetion  43  prorides  that  the  present  market-honse  leased  by 
the  city  shall  be  established  as  a  public  market  of  said  city,  sab* 
ject  to  all  the  r^golations  and  provisions  of  this  ordinance. 

These  are  all  the  provisions  of  the  ordinance  that  seem  to 
Lave  a  bearing  upon  the  question  presented  for  the  consideration 
of  this  court.  The  power  to  pass  the  ordinance  containing  these 
provisions  is  claimed  particularly  under  sections  18  and  19. 

"  Sec.  18.  To  establish  a  public  market  and  other  public  build- 
ingB»  and  make  rules  and  regulations  for  the  government  of  the 
same,  to  appoint  suitable  oflkers  for  overseeing  and  regulating 
such  markets,  and  to  restrain  all  persons  from  interrupting  or 
interfering  with  the  due  observance  of  such  rules  and  regula* 
tions." 

**  Sec.  19.  To  license  and  regulate  butcher  stalls,  shops,  and 
stands  for  the  sale  of  game,  poultry,  butchers'  meat,  batter, 
fish,  and  other  provisions." 

The  chief  point  for  consideration  in  the  case  is  whether  the 
ordinance  under  which  the  defendant  below  was  convicted  is 
one  in  restraint  of  trade.  If  so,  it  seems  to  be  conceded  by  the 
counsel  for  both  parties  that  it  is  unauthorized  and  void. 

The  city  of  St.  Paul  is  a  municipal  corporation,  organiJBed 
and  established  to  accomplish  certain  purposes  and  objects  par- 
ticularly specified  in  its  charter.  The  city  government  derives 
its  power  and  authority  to  make  and  enforce  laws  for  the  govern- 
ment of  the  city  solely  from  the  legislature.  It  is  entirely  a 
creature  of  the  statute,  and  in  the  exerdBe  of  its  authority  can- 
not exceed  the  limits  therein  prescribed.  It  is  a  body  of  special 
and  limited  jurisdiction;  its  power  cannot  be  extended  by  in- 
tendment or  implication,  but  must  be  confined  within  the  ex- 
press grant  of  the  legislature.  Especially  is  this  the  case  in  the 
exercise  of  its  legislative  authority,  or  the  power  of  making  ordi- 
nances or  laws  for  the  government  of  the  city;  and  not  only  so, 
but  this  power  must  be  exercised  reasonably  and  in  sound  dis- 
cretion, and  strictly  within  the  limits  of  the  charter,  and  in 
perfect  subordination  to  the  constitution  and  general  laws  of 
the  land,  and  the  rights  dependent  thereon:  2  Kent's  Oom.  296; 
and  where  the  charter  enables  the  company  or  corporation  to 
make  by-laws  (or  ordinances)  in  certain  cases  and  for  certain 
purposes,  its  power  of  legislation  is  limited  to  the  cases  and 
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objeotB  speoified;  all  others  being  excluded   by  xmplieaiion: 
Angell  ft  Ames  on  Corp.  352. 

Incidental  to  the  ordinary  powerj  of  a  public  municipal  oor* 
poration,  and  necessary  to  the  proper  exercise  of  its  functions^ 
is  the  power  of  enacting  sanitary  regulations  for  the  preserva* 
tion  of  the  lives  and  health  of  those  residing  within  its  corporate 
limits.  And  it  may  reasonably  be  inferred  that  section  19  of 
the  charter  of  the  dty  of  St.  Paul  was  framed  to  give  the  corpora- 
tion authority  to  miike  such  regulations,  and  with  this  object 
only. 

And  so  far  as  it  conforms  to  this  object,  and  assumes  to  exer* 
else  no  power  further  than  may  be  necessary  to  attain  it,  the 
ordinance  should  be  held  valid.  But  if  it  goes  beyond  or  out* 
side  of  this  purpose— if  it  embraces  within  its  scope  attainments 
of  objects  inconsistent  with  the  manifest  intention  of  the  legis- 
lature in  making  the  grant  of  power,  and  which  restrain  and 
limit  the  rights  which  citizens  before  enjoyed — ^neither  upon 
reason  nor  authority  can  it  be  sustained,  but  must  be  held  void. 

It  seems  to  be  conceded  that  under  the  section  of  the  charter 
above  quoted,  and  by  authority  of  which  the  city  council  daimed 
to  have  passed  the  ordinance  in  question,  the  right  to  restrain 
trade  is  not  conferred  in  terms.  And  for  reasons  above  stated, 
if  such  power  is  not  strictly  conferred  it  cannot  be  claimed  by 
intendment  or  implication.  But  the  argument  of  the  counsel 
for  the  plaintiff  in  error  has  been  mainly  directed  to  show  that 
the  ordinance  under  which  the  defendant  in  error  was  convicted 
was  not  in  restraint  of  trade,  but  only  for  its  regulation,  and, 
therefore,  authorized  by  the  charter. 

Upon  a  careful  examination  of  the  provisions  of  the  ordinance^ 
we  are  satisfied  that  the  common  council  have  exceeded  their  au- 
thority in  its  enactment,  and  have  attempted  to  exercise  a  power 
not  vested  in  them  by  the  legislature.  There  are  many  cases 
where  it  seems  very  difficult  to  draw  the  distinction  between  laws 
which  only  regulate  and  those  which  restrain  trade.  But  we  have 
yet  to  find  a  single  authority  which  holds  that  a  law  or  ordinance 
containing  the  limitations  and  restrictions  which  abound  in  the 
one  under  consideration  has  not  been  held  in  restraint  of  trade. 
These  restrictions  are  numerous,  unnecessary,  and  some  of  them 
unreasonable  and  oppressive  to  those  who  wish  to  exercise  the 
trade  which  the  ordinance  pretends  to  '*  regulate." 

It  will  be  observed,  by  a  reference  to  the  ordinance,  that  it 
provides  that  no  person  shall  sell  fresh  meat,  by  retail  or  less 
than  a  carcass  or  quarter,  except  in  the  stalls  of  a  public  market^ 
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without  a  license.  It  proyides  that  the  common  coandl  shall 
fix  the  ratee  for  such  stalls,  and  that  no  person  shall  occnpy 
such  stalls  without  paying  the  rates  fixed  by  the  council,  or  such 
higher  rates  as  they  shall  bring  at  auction.  It  provides  thai 
one  quarter's  rent  shall  be  paid  in  adTanoe,  and  security  given 
for  the  balance,  also  to  be  paid  quarterly  in  advance.  It  pro- 
vides that  no  lease  shall  be  transferred  except  upon  the  pay- 
ment  of  the  sum  of  ten  dollars,  and  that  no  stall  shall  be  occu- 
pied by  other  than  the  original  lessee,  without  such  transfer  and 
payment.  It  provides  that  the  common  council  may  license  any 
suitable  person  or  persons  to  sell  meat  within  the  city  limits, 
upon  paying  the  amount  of  such  license,  as  fixed  by  the  com- 
mon council. 

It  is  difficult  to  perceive  on  what  principle  these  onerous  re- 
strictions can  be  maintained.  Not,  certainly,  on  the  ground  of 
necessity,  as  mere  sanitary  regulations,  for  the  ordinance  gives 
to  the  city  a  complete  monopoly  of  the  business  which  it  pur- 
ports to  regulate.  For  it  declares  in  effect  that  no  person  shall 
sell  fresh  meat  unless  in  one  of  the  stalls  of  the  public  market; 
and  that  no  person  shall  sell  fresh  meat  in  one  of  the  stalls 
thereof  unless  he  shall  first  hire  the  same,  and  pay  or  secure  the 
payment  of  the  rent  therefor.  No  provision  is  made  that  the 
city  shall  provide  sufficient  stalls  for  all  applicants,  and  from  the 
nature  of  the  case,  the  number  of  the  stalls  must  be  limited.  The 
council  may  charge  one  or  five  thousand  dollars  for  such  stalls, 
payment  for  which  may  be  compelled,  or  the  entire  sale  of  meat 
(by  retail)  be  prohibited.  It  is  no  answer  to  this  to  say  that  it 
is  not  probable  that  such  a  course  would  be  pursued  by  the  city 
authorities.  The  difficulty  is,  that  the  ordinance  gives  them  the 
right  to  do  it;  that  by  virtue  of  it  such  power  is  claimed  by  the 
common  council.  Nor  is  the  difficulty  obviated  by  section  36, 
providing  that  the  common  council  may  license  any  suitable 
person  to  sell  fresh  meat  within  the  city;  for  the  section  leaves 
it  in  their  discretion  whether  to  do  this  or  not,  and  also  leaves 
it  in  their  discretion  whether  the  person  be  suitable  or  not. 
Nor,  as  the  ordinance  is  framed,  is  there  any  court  or  tribunal 
that  can  review  the  exercise  of  that  discretion.  Permission  to 
sell  might  be  granted  only  to  political  partisans,  or  personal 
friends,  and  there  could  be  no  redress  for  such  an  exercise  of 
power.  No  general  rule  has  been  adopted  which  shall  apply 
equally  to  all,  upon  complying  with  such  conditions  as  may  be 
preflcribed.  And  thus  the  common  council  have  assumed  the 
right  to  restrain  every  person  they  choose  from  engaging  in  a 
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trade  which,  by  common  law,  is  free  to  all.  And  instead  of 
confining  'themselves  in  the  exercise  of  the  power  to  rogolate 
the  trade  of  batchers,  to  the  precise jobject  for  which  the  grant 
of  power  was  made  by  the  legislatoxe,  they  have  practically 
exorcised  it  for  the  purpose  of  raising  a  revenue  for  the  city. 
For  the  council  for  the  plaintiff  in  error,  in  his  argument, 
admits  that  the  reason  of  the  common  council  in  refusing  the 
defendant  a  license  to  sell  outside  the  market,  on  his  application 
therefor,  was  to  require  the  party  to  rent  a  stall;  or  to  use 
his  own  language:  '*  It  will  be  seen  that  an  unlimited  exeroiae 
of  this  license  power  would  frustrate  the  object  of  the  common 
council  in  establishing  the  public  market,  tiie  design  of  which 
was  to  bring  the  butchers  together  at  that  place." 

The  authorities  cited  by  the  plaintiff  in  error  do  not  suatain 
his  position  to  the  extent  claimed  by  them.  The  case  of  Ausfc 
V.  Seabury,  8  Johns.  418,  was  a  ruling  upon  a  by-law  essentially 
different  from  the  one  under  consideration. 

That  provided  that  after  the  first  of  July  no  person,  etc., 
should  **  hawk  about  any  beef,  pork,  veal,  mutton,  or  any  other 
kind  of  meat,  by  selling  the  same  for  the  consumption  of  the 
inhabitants;  and  that  any  person  wishing  to  sell  the  same  for 
the  purpose  aforesaid  shall  repair  to  the  public  market-house, 
and  there  expose  the  same  for  sale,"  etc. 

The  only  restriction  here  seems  to  be  as  to  time  and  pLice; 
and  it  does  not  appear  that  any  charge  was  made  for  selling  at 
the  public  market,  much  less  tiiat  only  suitable  persons  (in  the 
discretion  of  the  town  authorities)  were  permitted  to  sell  meat 
in  the  market.  It  would  appear  that  every  person  who  chose 
could  there  expose  meat  for  sale,  free  of  any  charge  from  the 
town  for  the  privilege.  This  view  is  strengthened  by  the  case 
of  ViUage  of  Buffalo  v.  WAster,  10  Wend.  100,  also  cited  by  the 
counsel  for  the  plaintiff  in  error.  In  that  caae  the  defendant 
was  convicted  under  a  by-law  of  the  corporation,  by  which  it 
was  ordained  that  it  should  not  be  lawful  for  any  person,  within 
the  limits  of  the  corporation,  during  certain  months,  to  hawk 
about,  or  sell  by  retail,  any  kind  of  fresh  beef,  lamb,  or  mut- 
ton, for  the  consumption  of  the  inhabitants  of  the  village,  except 
at  the  public  market,  or  within  certain  limits  around  the  same. 
And  Savage,  C.  J.,  in  giving  the  opinion,  says:  "  At  common  law, 
corporations  have  power  to  make  by-laws  for  the  general  good 
of  the  corporation.  They  must  be  reasonable,  and  for  the  com- 
mon benefit;  they  must  not  be  in  restraint  of  trade,  nor  impose 
a  burden  without  an  apparent  benefit.    A  by-law  for  the  regula- 
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latioB  of  trade,  imposiiig  particular  reBtraints  as  to  time  and 
place^  is  good;  but  general  restraints  are  bad.  Laws  relating 
to  the  publio  market  must  necessarily  embrace  the  power  to  re- 
quire all  meats  to  be  sold  there— not  that  every  man  who  sells 
meat  shall  hire  a  stall.  Nor  is  there  any  such  objection  to  the 
present  law.  Any  one  may  sell  in  the  streets  adjacent  to  the 
market." 

Here,  it  will  be  seen  that  the  by*law  or  ordinance  sustained 
in  that  case  was  not  only  entirely  free  from  some  of  the  most 
Berious  objections  to  the  one  under  consideration,  but  the  infer- 
ence is  almost  condusiTe,  from  the  language  of  the  court,  that, 
had  they  existed,  the  law  would  hare  been  declared  Toid.  Nor 
does  the  case  of  Clark  t.  Le  Cren,  9  Bam.  ft  Oress.  62,  17 
£n^.  Com.  Ij.  830,  furnish  any  authority  for  sustaining  an  ordi« 
nance  such  as  this,  under  which  the  defendant  was  convicted. 
That  was  an  action  of  debt,  brought  in  the  lord  mayor's  court, 
to  recover  from  the  defendant  a  penalty  of  five  pounds  for  hav- 
ing used  and  exerciaed  the  trade  of  a  painter  within  the  ciij  of 
London,  he  (the  defendant)  not  being  free  of  the  painters*  com* 
pany;  and  in  that  case  it  was  urged  that  the  by-law  was  only  a 
regulation  and  not  restraint  of  trade.  But  it  was  held  other- 
^ae,  the  court  declaring  that  '*  by  common  law  any  person  may 
cany  on  any  trade  in  any  place,  unless  there  be  a  custom  to  the 
contrary;  if  there  be  no  such  custom,  a  by-law  in  restraint  of 
trade  will  be  bad.  The  return  to  the  habeas  corpus  in  this  case 
sets  out  a  custom  for  the  common  council  to  make  by-laws  for 
the  regulation  of  trade;  but  the  effect  of  the  by-laws  in  question 
is  to  prevent  persons  from  carrying  on  trade.  It  operates,  there- 
fore, not  merely  to  regulate  but  to  restrain  trade." 

This  reasoning,  we  think,  applies  with  still  greater  force  to 
the  case  at  bar;  for  it  may  be  reasonably  inferred  that  every 
person  might  be  made  free  of  the  painters'  company,  and  there- 
fore exercise  the  trade  upon  taking  the  proper  steps;  whereas 
m  this  case  there  is  no  obligation  on  the  common  council  to 
provide  sufficient  stalls  in  the  publio  market  for  all  applicants 
and  they  have  reserved  to  themselves  the  right  to  say  whether 
any,  and  if  so  what,  persons  shall  be  licensed  outside  the 
markets,  and  at  what  price.  Equally  with  the  case  above  cited 
would  this  ordinance  seem  to  be  not  only  one  regulating  but 
restraining  trade.  The  same  doctrine  is  held  in  J9armon  v.  Ood' 
inan,  1  Burr.  12;  Chamberlain  of  London  v.  CampUm,  7  Dow.  ft 
By.  597;  and  in  Bex  v.  Harrison,  3  Burr.  1322;  the  by-law  in  the 
last-named  case  being  held  good  on  the  ground  of  a  special  cus- 
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torn  to  warrant  it.  In  all  these  cases  the  bj-law  seems  to  haye 
been  bad,  except  when  supported  bj  special  custom;  not  on  the 
ground  that  it  was  an  absolute  prohibition  from  engi^ging  in 
trade,  but  because  imposing  restrictions  upon  the  exercise  and 
enjoyment  of  a  right,  which,  by  the  common  law,  was  free  to 
every  one  without  any  restraint.  And  one  of  the  most  impor- 
tant of  these  restrictions  seems  to  have  been  the  additional  ex- 
pense involved  in  the  exercise  of  the  trade  in  question;  for  in 
the  case  of  Bex  v.  HdrTrison,  supra,  this  was  one  of  the  argu- 
ments used  by  counsel  against  the  validity  of  the  law,  and  the 
force  of  which  seems  to  have  been  admitted  by  implication  by 
the  opposing  counsel,  as  he  avoids  it  by  stating  that  not  only 
was  no  additional  expense  imposed,  but  that  there  were  express 
provisions  against  it. 

In  the  case  at  bar,  not  only  is  there  additional  expense  im- 
posed upon  those  who  would  exercise  the  trade  of  a  butcher,  in 
compelling  them  to  hire  a  stall  in  a  public  market,  but  this  ex- 
pense is  entirely  within  the  discretion  of  the  common  council, 
without  the  power  of  revision  by  any  court,  however  arbitrarily 
or  unreasonably  it  may  be  exercised;  for  the  common  council 
have  the  power  of  preventing  the  sale  of  meat  in  3t.  Paul, 
unless  upon  payment  of  such  rent  as  they  shall  demand.  It  is 
difficult  to  see  how  such  an  ordinance  can  operate  for  the  com- 
mon benefit,  or  the  benefit  of  any  one  save  the  corporation;  for 
its  legitimate  effect  must  be  to  increase  the  price  of  the  ocm- 
modity  sold  in  proportion  to  the  restrictions  imposed  upon 
those  engaged  in  the  trade — ^in  other  words,  in  proportion  to 
the  rent  demanded  for  stalls  and  the  refusal  of  the  common 
council  to  license  outside  the  market;  and  consequently  the 
ordinance  must  operate  not  only  to  the  prejudice  oif  the  butch- 
ers, but  also  to  that  of  the  citizens  in  general. 

On  the  whole,  therefore,  we  are  satisfied  that  the  ordinance  in 
question  is  not  merely  in  regulation,  but  also  in  restraint,  of 
trade,  and  that  it  is  unreasonable,  unnecessary,  and  inequitable, 
and  cannot  be  sustained  upon  principle  or  authority.  And 
while  the  right  is  conceded  to  municipal  corporations  to  adopt 
such  regulations  as  may  be  necessary  and  reasonable  to  protect 
the  lives,  health,  property,  or  morals  of  its  citizens,  the  exercise 
of  this  right  should  be  carefully  guarded,  and  limited  within 
the  clear  mtent  of  the  grant  of  power  for  such  purpose;  and 
where  a  question  arises  as  to  any  particular  ordinance,  which  it 
is  claimed  interferes  with  the  rights  of  individuals  as  enjoyed 
under  the  common  law  or  by  statute,  the  burden  of  proof  should 
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be  on  the  corporation  to  show  that  it  has  not  exceeded  its  au- 
thority in  framing  such  ordinance. 

In  the  case  at  bar,  we  thing  the  common  council  has  exceeded 
its  authority  in  enacting  the  ordinance  under  which  the  defend- 
ant was  eouYicted,  and  that  it  is  therefore  void  as  to  such  part 
as  prohibits  the  sale  of  meat  without  a  license  outside  the 
market,  and  that  the  judgment  of  the  district  court  should  be 
affirmed. 

Flahdbau,  J.,  dissented. 


MuincirAX.  Cobporatiok  is  Bcdt  or  Ldotid  Powkbs:  Note  to  Jtctt^ 
mn  ▼.  Mayor  etc  of  FmnJUtt^  34  Am.  Dec  027;  CoUms  t.  ffat€k,  61  Id.  409; 
darnM  ▼.  JTorfm,  69  Id.  5S4,  aad  note.  The  principal  ciM  is  died  in  Oi^  ^ 
Si,  Paul  T.  Traeger,  25  Minn.  2^  to  tbe  point  that  nothing  oatride  or 
Veyond  the  powen  expressly  granted  to  a  mnnidpal  oorporatioo,  or  incidental 
and  neceuaiy  to  the  proper  exercise  and  enjoyment  thereof,  can  he  taken  by 
intendment  or  implication. 

MvsnciPAL  CoBPOBATioira,  Powaa  vo  Pam  OsDnfAVOiB:  Bea  note  to  Moh- 
maon  t.  Mt^oretc.  of  FrwMin,  34  Am.  Deo.  627;  J?M  t.  MfKiOfr^  86  Id.  186; 
iro6i2e  ▼.  YwXU,  36  Id.  441;  CwTpmHwn  af  Baldgh  r.  Dougherty,  39  Id.  140; 
Comnumweallk  v.  Stodder,  48  Id.  679;  CoOim  t.  HcOch,  61  Id.,  465;  Ooddard 
T.  Prt^dad  etc.  of  Town  qf  JackMon/Me^  60  Id.  773;  and  see,  partionlarly  as 
to  the  Talidity  of  ordinances  prohihitiag  or  restricting  selling  except  at  pnblio 
■aifcet,  note  to  iSoMMon  ▼.  Mayor  etc  ^  FraMm,  34  Id.  637;  SkeUm  ▼• 
Majforeic.o/MobUe,68ld.  143. 


Wentwobth  v.  Wentwobth. 

[9  MmnsocA,  tn.] 

Uonosr  nr  Arrest  of  Judqmsnt  aitkr  V  xrdigt  mat  bb  Madb,  aadsr  tba 
Minnesota  praotioe. 

Statdtb  of  Fraods  must  bx  Plbadxd  onlt  when  it  does  not  appear,  from 
the  complaint,  that  the  contract  was  parol;  when  it  does  so  appear,  and 
nothing  ia  allied  to  take  the  case  out  of  the  statate,  the  complaint  ii 
demurrable. 

KxrrHEB  Resxtltino  kor  Exfrxss  Trust  Arisxs,  or  n  Grbatbd,  under 
the  Minnesota  statutes,  in  fsTor  of  one  who  settles  upon  and  improves 
gOTemment  land,  and  agrees,  by  parol,  with  another  that  the  latter 
tboold  enter  it  in  his  own  name  at  the  land-office,  pay  for  it,  and  convey 
it  to  the  former  upon  repayment  of  the  purchase-prioe. 

Parol  Agrxrkestt  la  withik  Statutb  of  Frauds,  and  cannot  be  enforced, 
unless  it  has  been  part  performed,  where  it  is  to  convey  land  to  the 
plaintiff  when  he  should  pay  the  defendant  the  purchase-price  the  latter 
had  paid  for  it. 

ACBB,    TO    CONSTITUTB    PART    PKBVORMANCB    OF    PaROL   AORUMXNT    OOX- 

CXRNINO  hJkKiM,  must  dearly  i^pear  to  have  been  done  solely  with  a 

Ax.  Dso.  You  LZ3UI— T 
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view  to  the  agreement  being  per! onned.  The  mere  fact  that  the  plantifl^ 
after  the  making  of  the  contract,  and  until  the  commencement  of  the 
aotion*  oontinned  to  reside  upon  the  land,  and  to  improve  and  enltivata 
the  same,  is  therefore  not  a  part  performance. 

Suit  for  a  specifio  performance,  in  the  disiriot  court  of  Wash- 
ington county,  bj  David  Wentworth,  against  his  brother.  It 
appears,  from  the  allegations  of  the  complaint,  that  the  plaintiff 
had  settled  upon,  improved,  and  cultivated  an  eighty-acre  tract 
of-  government  land,  of  the  value  of  seven  hundred  dollars,  and 
'*  continued  to  improve  and  cultivate  the  same,  and  has  resided 
thereon  with  his  family  up  to  the  present  time."  The  plaintiff 
was  in  possession  of  tiie  land  on  November  18,  1852,  at  which 
time  it  was  verbally  agreed  between  the  plaintiff  and  the  defend- 
ant that  the  latter  should  enter  the  land  at  the  land-office  in  his 
own  name,  and  convey  to  the  plaintiff  when  the  plaintiff  should 
repay  the  defendant  the  purchase-price  advanced,  within  one 
year  thereafter.  The  plaintiff  tendered  the  amount  of  the  pur- 
chase-money,  with  interest,  within  the  time  agreed,  but  the 
defendant  refused  to  convey.  The  jury  returned  a  verdict  for 
the  plaintiff,  upon  issue  joined  upon  the  main  facts.  The  de- 
fendant then  moved  in  arrest  of  judgment,  because  of  the  insuf- 
ficiency of  the  complaint,  and  the  motion  was  sustained.  The 
plaintiff  appealed  from  the  order  allowing  the  motion. 

Fan  EUen  and  Officer,  for  the  appellant. 

Babcock  and  Cotton,  for  the  respondent. 

By  Court,  Flakdbau,  J.  The  questions  presented  by  this  caM 
are  whether  the  district  court  had  power,  under  the  teiritorial 
organization,  to  arrest  the  entry  of  a  judgment  after  verdict; 
and  if  so,  whether  that  power  has  been  properly  exercised  in 
this  action. 

The  power  has  always  been  exercised  by  the  common-law 
courts  in  England  and  this  country,  as  necessarily  appurtenant 
to  their  control  over  the  causes  depending  in  them,  and  after 
verdict,  where  the  declaration  was  insufficient,  the  suit  was  dis- 
missed altogether;  and  where  the  verdict  was  for  the  defendant^ 
where  the  plea  confessed  the  cause  of  action,  the  courts  would 
render  judgment  for  the  plaintiff  without  regard  to  the  verdict, 
which  was  called  a  judgment  non  obatanle  veredicto:  2  Oh.  PL 
G5G.  Blackstone  says  that  **  notwithstanding  the  issue  of  fact 
being  regularly  decided,  if  it  appears  that  the  complaint  was  not 
actionable  in  itself,  or  not  made  with  sufficient  precision  and 
accuracy,  the  party  may  supersede  it  by  arresting  or  staying 
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the  judgment:"  2  Bla.  Com.  299.  It  would  seem  that  the  same 
powers  were  intended  to  be  vested  in  the  district  courts  of  the 
territoiy  as  necessary  to  their  proper  administration  of  justice. 
There  are  some  defects  in  pleadings  which  cannot  even  by  the 
consent  of  the  parties  be  waived  or  rectified;  and  to  allow  judg* 
ment  to  be  entered  upon  such  a  basis  would  be  simply  absurd. 
The  courts  must  have  the  power  to  arrest  the  judgment  when 
the  verdict  leaves  the  cause  of  action  or  defense  without  any 
foundation  in  law;  for  instance,  if  the  complaint  shows  that  the 
court  has  no  jorisdiction  of  the  subject-matter  of  the  action,  and 
a  verdict  is  for  the  plaintiff,  it  would  be  an  idle  farce  to  allow 
judgment  to  be  perfected  upon  the  verdict:  See  B.  S.  337,  sec. 
65;  also.  Id.  360,  sees.  67,  68.  Section  39,  on  page  356,  as 
amended  on  page  11  of  the  amendments,  expressly  and  in  terms 
recognizes  the  power  of  the  court  to  entertain  a  motion  in  arrest 
of  judgment  after  verdict. 

The  remaining  question  narrowed  itself  down  to  that  one 
point,  of  whether  the  agreement  set  out  in  the  complaint  has- 
been  partly  performed,  so  as  to  take  it  out  of  the  operation  of  the 
statute  of  frauds.  The  defendant  has  not  waived  the  effect  of 
the  statute  of  frauds,  as  claimed  by  the  plaintiff.  He  was  only 
bound  to  plead  it  in  defense  when  it  did  not  appear  in  the  com- 
plaint that  the  contract  was  by  parol;  where  it  does  so  appear, 
and  no  part  performance  is  alleged  to  take  it  out  of  the  statute, 
the  defendant  is  not  bound  to  plead  the  statute;  the  complaint 
is  demurrable  and  materially  defective:  Oazine  v.  Oraham,  2 
Paige,  177;  Harris  v.  Knickerbocker,  5  Wend.  638. 

The  complaint  shows  that  the  plaintiff  had  settled  upon  gov- 
ernment lands,  and  had  improved  an  eighty-acre  piece  to  the 
amount  of  seven  hundred  dollars,  and  was  in  the  possession  of 
it  on  the  eighteenth  of  November,  1852,  at  which  time  he 
allowed  his  brother  to  enter  it  at  the  land-office,  in  his  own 
name,  under  the  parol  agreement  that  he  would  convey  it  to  him 
when  he  paid  the  purchase-price.  I  do  not  see  how  it  can  mate- 
riaUj  affect  the  question  whether  the  plaintiff  borrowed  the 
money  from  the  defendant  and  paid  the  price  of  the  land  with 
it,  or  whether  the  defendant  paid  the  price  with  his  own  money, 
because  in  the  first  case  no  trust  could  have  arisen  from  the  fact 
in  favor  of  the  plaintiff  under  our  statutes,  because  sections  7 
and  8  of  chapter  44  of  the  revised  statutes,  pp.  202, 203,  expressly 
declare  that  no  such  trust  shall  result,  and  in  the  latter  case,  if 
the  defendant  paid  for  the  land  with  his  own  money,  then  his 
agreement  that  he  purchased  for  the  plaintiff  could  create  no 
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trust,  because  express  trusts  concerning  lands  can  only  be  created 
for  certain  purposes,  and  by  ''  deed  or  conveyance  in  writing, 
eubschbed  by  the  party,"  etc. :  B.  S.,  203,  sec.  11;  also  Id.  2C7, 
see.  6.  So  in  neither  view  can  I  see  how  the  arrangement  can 
be  held  to  create  or  result  in  a  trust  in  favor  of  theplaintiffl  It 
19  simply  a  parol  agreement  to  convey  the  land  to  the  plain tilF 
when  he  should  pay  the  defendant  the  purchase-price  which  he 
had  paid  out  for  it.  This  contract  is  clearly  within  the  statute 
of  frauds  standing  alone,  and  cannot  be  enforced  unless  it  has 
been  partly  performed. 

I  have  searched  the  complaint  with  great  care,  to  find  some 
act  of  the  plaintiff  performed  under  the  contract,  in  order  to 
relieve  him  from  the  effect  of  the  statute;  but  all  that  appears 
io  have  ever  taken  place  subsequently  to  the  contract  is  the  alle- 
gation in  the  beginning  of  the  third  folio,  that  the  plaintiff  has 
*'  continued  to  improve  and  cultivate  the  same,  and  has  resided 
thereon  with  his  family  up  to  the  present  time;"  which,  in  the 
•connection  in  which  it  is  used  in  the  complaint,  includes  the 
time  since  he  first  settled  upon  the  land  until  the  commence- 
ment of  the  action;  or,  in  other  words,  that  the  plaintiff  re- 
mained upon  the  land  after  the  agreement  up  to  the  time  of  the 
commencement  of  the  suit,  in  the  same  manner  in  which  he  had 
previously  been  upon  it.  This  is  all  that  appears  to  have  been 
done  by  the  plaintiff  in  reference  to  the  land  after  the  purchase 
by  the  defendant.     Does  this  take  the  case  out  of  the  statute  ? 

"  In  order  to  make  the  acts  such  as  a  court  of  equity  will  deem 
part  performance  of  an  agreement  within  the  statute,  it  is  essen- 
tial that  they  should  clearly  appear  to  be  done  solely  with  a  view 
to  the  agreement  being  performed;  for  if  they  are  acts  that  might 
have  been  done  with  other  views,  they  will  not  take  the  case  out 
of  the  statute,  since  they  cannot  properly  be  said  to  be  done  by 
way  of  part  performance  of  the  agreement:"  2  Story's  Eq.  Jur., 
sec.  762,  and  numerous  cases  cited. 

In  Phillips  V.  Thompson,  1  Johns.  Ch.  149,  Chancellor  Kent 
says:  '*  It  is  well  settled  that  if  a  party  sets  up  part  performance 
to  take  a  parol  agreement  out  of  the  statute  [of  frauds],  he  must 
show  acts  unequivocally  referring  to  and  resulting  from  that 
agreement,  such  as  the  party  would  not  have  done  unless  on  ac- 
count of  that  very  agreement,  and  with  a  direct  view  to  its  per- 
formance;" and  he  cites  many  authorities  in  his  support.  The 
same  doctrine  is  frequently  held  through  the  chancery  reports, 
and  there  is  no  doubt  about  its  being  the  correct  one. 

Under  these  rules,  it  is  hard  to  see  how  the  mere  continuance 
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in  the  possession  of  land  can  be  attributed  to  the  making  of  the 
contract,  and  as  in  performance  of  it;  and  it  is  quite  easy  to  see 
that  it  was  the  result  of  the  original  entry  and  possession.  The 
silence  of  the  complaint  as  to  the  purpose  with  which  the  pos- 
session was  continued  seems  to  destroy  all  reason  for  supposing 
that  it  was  done  in  performance  of  the  agreement. 

If  such  had  been  the  case  in  fact,  the  pleader  would  not  have 
omitted  to  haTe  so  alleged  it,  as  it  was  the  vital  fact  to  the  sup- 
port of  his  cause  of  action.     I  have  endeavored  to  make  the 
point  for  the  appellant  that  the  defect  in  the  pleadings  is  cured 
by  the  verdict,  and  am  willing  to  go  as  far  in  this  case  as  any  I 
have  ever  considered,  to  reverse  the  order  arresting  the  judg- 
ment; but  in  order  to  do  so,  this  court  must  presume  that  the 
defect  in  ihe  complaint  of  the  want  of  an  allegation  of  part 
performance  of  the  contract  has  been  supplied  by  the  proof  at 
the  trial.     If  the  case  came  to  this  court  directly  from  the  ver- 
dict on  appeal  or  l^/*  jvut  of  errov^  X  saoy*l4  Snd  no  dj£cu^ty  i^a, 
60  presuming,  as  thp.alleyfdiictn  iaat  the  plalnti?  ''  continued  to 
improve  and  cultivate  the  same,  and  reside  thereon  with  his. 
family  up  to  the  present  time,"  standing  alone,  leads  the  mind' 
to  believe  that  the  fact  that  it  was  done  in  part  performance  of 
the  contract,  although  not  pleaded,  was  proved  on  the  trial,  and 
TTOuld  justify  the  presumption;  bat  in  the  shape  in  which  this 
case  comes  to  us,  the  presumption  is  destroyed.    The  record 
shows  that  a  motion  was  made  for  a  nonsuit  on  several  grounds, 
among  which  was  one  that  **  no  proof  had  been  offered  to  show 
apart  performance  of  the  alleged  contract,"  bringing  to  the 
mind  of  the  court  the  question  whether  the  defect  had  been 
supplied  by  proof  or  not.    The  motion  in  arrest  of  judgment 
was  then  made  before  the  same  judge  who  tried  the  cause,  and 
who  knew  whether  or  not  such  proof  had  been  made,  and  was 
by  him  granted.    As  the  question  of  part  performance  having 
been  proved  is  the  one  upon  which  the  motion  must  have 
tamed,  or  was  one  which  coidd  not  have  failed  to  have  been 
considered  by  the  court,  it  would  be  quite  too  violent  a  presump- 
tion for  this  court  to  make  that  it  had  been  proved,  when  the 
iudg^e  who  tried  the  case  held  that  it  had  not. 

The  plaintiff,  in  his  fraternal  but  misplaced  confidence,  has 
submitted  his  property  to  his  brother's  keeping,  relying  on  his 
honor,  affection,  and  integrity  to  restore  it,  and  if  he  feels  will- 
ing to  incur  the  odium  of  sending  his  name  to  posterity  as  a 
violator  of  so  sacred  a  trust,  we  must  reluctantly  confess  our 
inability  under  the  law  to  prevent  him. 
I   The  order  should  be  afibmed. 
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Btattttb  of  Frauds,  when  to  be  Pleaded,  and  whex  can  be  RKuecr 
ON  BT  Demurber:  See  Tarletonv,  Vktes,  4]  Am.  Dec  193,  and  note;  Stoiiser 
V.  Skiles,  44  Id.  723;  Box  v.  Stanford,  61  Id.  142;  Osborne  ▼.  EndkoU,  G5  Id. 
493.  The  defense  of  the  statute  of  frauds  must  always  be  pleaded  mrhen  it  » 
not  apparent  0:1  the  facis  of  the  complaint:  Nutting  v.  McCutdtton,  G  Minn. 
889.  A  promise  will  bo  presumed  to  have  been  reduced  to  writing  nnleas  tha 
contraiy  appears:   Walsh  v.  KaMenburgh,  8  Id.  131. 

Trubt,  when  Results  in  Favor  of  One  Patino  Ck)vsiDERATiOK,  when  the 
conveyance  is  taken  in  another's  n^me:  See  frtoin  v.  Ivers,  63  Am.  I>ec.  420; 
bsbome  ▼.  JSndkoU,  65  Id.  493;  Sullivan  r.  MeUnans,  Id.  780;  Smiih  w.  Stnf' 
A  an,  G7  Id.  622,  and  the  notes  thereto  collecting  prior  cases.  In  Minneaota* 
liy^tatute,  no  trust  resolts  in  favor  of  the  one  who  pays  the  consideration. 
The  principal  case  is  cited  to  this  point  in  OUIt.  Neioell,  13 Minn.  469;  and  in 
Irvine  VT  Marshall,  7  Id.  298,  as  holding,  substantially,  that  the  statu  ta 
applies  to  the  case  of  a  purchase  of  public  lands;  and  also  in  Johnson  v.  Johjf^om^ 
16  Id.  514,  to  the  point  that  under  the  statute  the  motive  and  purpose  of  the 
conveyance  are  unimportant. 

Express  Trust  to  be  Created  or  Declared  in  Wrttino:  See  Irmn  ▼• 
fpsrs,  63  Am.  Dec.  420;  Bailiff  v.  Ellis,  Id.  471,  and  notes  collecting  prior 
.   /  ;'declHiion9.;  jThe^  principal, C^o  is  cited  in  Sumner  v.  SawteUe,  8  Minn.  323.  to 
^''llve4>«ittt^U2tt  jgi  person  eaudo^T  cenyoj^  Hndsand  estfkblish  a  trust  with  refer- 
ence fo*tllem'bJ'p»oL"-*  •*  -'  : :    *     '  ,        „ ,. 

Part  Performance,  when  Takes  Verbal  Contract  Concerning  'Laxim 
OUT  OF  Statute  of  Frauds:  See  Maddox  v.  Rowt,  68  Am  Dec.  535,  and  note 
collecting  prior  cases;  also  Wynn  v.  Oarland,  Id.  190;  JoJmaon  v.  Ilubbell,  66 
Id.  773;  and  see,  particularly  on  the  point  that  acts  to  constitute  part  per- 
formance must  liave  been  done  in  pursuance  of  the  contract,  note  to  Christy  v. 
BarnhaH,  53  Id.  540. 

The  principal  case  is  also  cited  in  CaJUin  v.  Ftetcher,  9  Minn.  88,  to  the 
point  that  a  promis3  to  reconvey,  made  upon  the  execution  of  a  conveyance  of 
land,  is  within  the  statute  of  frauds,  and  parol  evidence  of  it  cannot  be  received; 
and  in  Evans  v.  Folsom,  5  Id.  434,  it  was  said  that  although  the  principal 
case,  from  its  peculiarly  iniquitous  features,  presented  the  question  of  reliev- 
ing against  parol  promises  to  convey  land,  in  a  light  perhaps  as  strongly 
demanding  intervention  as  any  case  ever  considered,  it  could  not  be  done 
without  overthrowing  the  statute  of  frauds. 


Mason  v.  Callendee. 

[3  MimnEsoTA,  SSO.] 

Interest  is  Recoverable  Strictly  as  Such  onlt  during  Continuancb  or 
Contract,  and  as  provided  by  its  terms,  before  breach,  and  not  after. 

Stipulation  in  Note  Providing  for  Increased  Rats  or  Interest  after 
I^Iaturitt  upon  principal  and  interest  cannot  be  regarded  as  a  stipulation 
to  pay  interest,  strictly  spaaking,  but  an  attempt  to  liquidate  the  dam> 
ages  for  a  failure  to  perform  the  contract. 

Agreements  to  Pat  Fixed  and  Stipulated  Abiount  or  Damages  will  be 
Enforced  only  whert  the  nature  of  the  damages  provided  against  are 
not  regulated  by  any  rule  of  law  with  oertainty,  and  cannot  be  readily 
ascertained  Vy  a  jury. 
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(^UATKR  Sum  to  bb  Paid  o:r  Dbfavlt  of  Patxxo  Lesskx  Oxx  is  Pk^- 
kiTY,  and  not  liquiilated  tUmages,  and  eumot  be  reoorered;  and  thia 
applies  to  a  stipalatioii  in  a  note  proTiding  for  an  increaaad  rate  of 
interest  after  matnrity,  upon  both  principal  and  interest. 

OoorTBACT  TO   PaT    InTB&BT   ox    LtTKRUT  KOT  TR  DvB  n  IXEQUITABLK, 

and  will  not  be  enforced;  althoogh  if  the  interest  is  due  it  may  be  added 
to  the  principal,  an  I  a  contract  to  pay  interest  on  snch  new  prtnciiial 
will  be  upheld. 
Ran  or  Ixtkbjbr  Stipvlatid  cr  Notb  is  MiAsomB  or  Damaobs  apteb 
Maturitt,  onder  the  Minnesota  statntes,  which  provide  that  "any  rate 
of  interest  agreed  upon  by  parties  in  contract^  spedfjring  the  same  in 
writing,  shall  be  log^  and  valid, "  and  that  "  when  no  rate  of  interest 
is  agreed  npon  or  specified  in  a  note  or  other  cantract»  seren  per  cAtnm 
per  annnm  shall  be  the  legal  rate." 

AcTiosi  upon  a  promissory  note.    The  facts  are  atated  in  the 
opinion. 
Ilasterson  and  SiTnons,  for  the  appellants. 
Sanborn,  French^  and  Lund,  for  the  respondents. 

By  GoTirt,  Flahdbau,  J.  The  case  below  was  apon  a  note 
made  by  defendants  for  one  hundred  and  fifty-one  dollars  and 
fifty  cents,  payable  in  ninety  days  from  date,  **  with  interest  at 
tte  rate  of  three  per  cent  per  month  payable,"  and  containing 
this  farther  danse,  **  and  with  interest  after  maturity,  upon  prin- 
cipal and  interest,  at  the  rate  of  five  per  cent  per  month  until 
paid."  The  note  was  drawn  payable  to  the  order  of  one  of  the 
defendants,  and  indorsed  by  him;  it  was  payable  at  a  certain 
place,  and  demanded  on  the  day  of  its  maturity.  The  defend- 
ants appeared,  and  objected  to  the  assessment  of  damages  as  fol- 
lows: '*  To  the  allowance  and  assessment  of  damages  by  way  of 
interest  after  maturity  of  the  note  for  a  greater  rate  and  sum 
than  seven  per  cent  per  annum,  because  there  was  no  law  or 
valid  contract  warranting  the  same.  To  ,the  allowance  and 
assessment  of  damages  by  way  of  compound  interest  after 
maturity  of  the  note,  because  there  was  no  law  or  ralid  contract 
warranting  the  same." 

The  defendants  made  other  objections,  which  the  conclusion 
this  court  has  arrived  at  on  those  stated  will  make  it  unnecessary 
to  notice,  as  their  force  was  dependent  upon  the  failure  of  above. 
The  court  below  overruled  the  objections  of  defendants,  and 
they  reserved  their  exceptions;  the  plaintiffs  had  judgment  for 
the  note;  and  the  increased  rate  of  interest  compounded  upon 
the  rate  stipulated  in  the  note. 

The  questions  presented  here  are:  1.  Is  the  clause  in  the 
note  that  the  rate  of  interest  shall  be  increased  after  maturity 
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one  which  can  be  enforced  to  its  full  extent?  2.  If  not,  what 
rate  of  damages  does  the  note  draw  after  maturity  ?  3.  Can  the 
clause  for  compound  interest  be  enforced  ?  The  ereiy  extensive 
interests  depending  upon  the  decision  of  these  questions  have 
led  the  counsel  who  argued  them  to  make  a  most  thorough  and 
elaborate  examination  into  their  merits,  and  have  furnished  the 
court  with  veiy  learned  and  able  expositions  of  them  from  both 
sides,  which  have  very  materially  aided  in  their  solution. 

The  consideration  of  the  first  point,  as  to  whether  an  increased 
rate  of  interest  can  be  recovered  after  the  maturity  of  a  contract 
which  had  a  stipulated  rate,  leads  naturally  to  an  examination 
of  the  law  of  interest,  which  I  shall  do,  but  necessarily  in  a 
more  incomplete  manner  than  I  would  desire,  from  the  limited 
resources  in  authorities  I  have  to  draw  upon. 

Prior  to  the  reign  of  Henry  VIII.,  the  taking  of  interest  or 
compensation  for  the  use  of  money  was  unlawful  in  England, 
and  contracts  for  it  were  deemed  usurious,  and  could  not  be  en- 
forced. It  seems  to  have  been  held  by  the  church  to  have  been 
actually  sinful,  as  against  the  laws  of  God  and  morality,  and  by 
the  courts  to  have  been  unlawful,  from  the  political  reason  that 
money  was  only  a  medium  of  exchange,  and  naturally  barren 
and  unproductive;  both  of  which  reasons  are  equally  fallacious 
when  put  to  the  proper  test.  It  never  could  have  been  malum 
in  86  to  take  money,  because  the  revealed  law  allows  it  as  be- 
tween an  Israelite  and  a  stranger,  and  only  prohibits  it  between 
the  Jews;  and  the  prohibition  is  by  no  means  confined  to  money , 
but  usury  among  the  Jews  is  prohibited  on  every  article  that 
can  be  loaned:  Deut.,  xxiii.  19,  20.  The  political  reason,  of  the 
natural  barrenness  of  money,  making  it  improper  to  render  it 
profitable,  was  untenable,  and  at  variance  with  the  common 
practice  of  that  day,  which  allowed  profit  to  be  made  on  many 
other  things  quite  as  barren  as  money:  2  Bla.  Com.  454. 

The  statute  of  87  Hen.  VIII.,  c.  9,  first  fixed  the  interest  of 
money  in  England  at  ten  per  cent,  or  rather  provided  that  no 
more  than  ten  pounds  on  the  hundred  shall  be  taken  on  a  loan. 
The  subsequent  statutes  on  the  subject  of  usury  in  England, 
and  generally  in  the  states  of  the  Union,  have  been  of  this  neg* 
ative  character,  prohibiting  the  taking:  of  an  amount  beyond 
the  rate  allowed,  not  declaring  what  character  of  demands  shall 
draw  interest,  or  requiring  it  be  paid,  leaving  the  question  of 
what  shall  and  what  shall  not  draw  interest  to  the  contracting 
patties;  or  in  other  words,  making  the  subject  of  interest  being 
recoverable  or  not  dependent  upon  agreement,  and  not  law,  the 
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latter  only  limiting  the  amount  of  the  reeoveiy.  Such  has  been 
the  character  of  the  laws  on  interestp  under  which  the  great 
mass  of  the  judicial  decisions  InTolving  such  questions  have 
been  made. 

In  considering  this  question,  I  desire  to  establish,  in  the  first 
place,  exactly  what  interest  is,  and  when  and  during  what 
period  of  the  existence  of  the  contract  it  attaches  to  it,  and  in 
doing  so,  I  will  refer  to  the  case  of  Bensadaer  OloM  Co.  v.  Reid^ 
5  Cow.  587,  wherein  Senator  ^»encer,  in  a  very  able  opinion, 
classifies  and  arranges  the  cases  on  the  subject  of  interest  under 
various  heads,  and  attempts  to  show  that  wherever  interest  is 
allowed  it  is  only  by  reason  of  an  agreement  between  the  parties 
to  that  effect.  So  far  as  this  statement  is  concerned,  there  can  be 
no  doubt  about  its  accuracy,  but  I  think  that  case  oTerlooks  one 
great  and  material  distinction,  which,  had  it  been  more  accu- 
tttely  obseired  in  the  decision  of  the  cases  collated  by  the 
senator,  he  would  have  had  less  labor  to  perform;  and  had  he 
recognized  and  adhered  to  it  himself,  the  whole  case  would  have 
been  more  in  harmony  with  the  great  principle  which  he  first 
asserts,  that  the  recovery  of  interest  must  depend  on  agree- 
ment. 

The  distinction  is,  that  interest,  being  the  creature  of  contract, 
IB  recoverable  strictly  as  interest  only  during  the  continuance  of 
the  contract,  and  as  provided  by  its  terms,  before  breach,  and  not 
after.  When  the  agreement  is  once  violated,  the  promisee  has 
sustained  a  wrong  for  which  the  law  gives  him  redress  by  way 
of  damages;  and  whenever  the  cases  have  allowed  a  plaintiff  to 
recover  anything  more  than  the  principal  sum  and  the  interest 
op  to  the  time  of  the  breach  of  the  contract,  it  is  solely  on  account 
of  the  default  of  the  party  failing;  and  although  in  many  cases 
the  term  "interest"  has  been  used  indiscriminately  to  designate 
the  accession  to  the  principal  by  the  terms  of  the  contract,  and 
also  the  amount  allowed  in  consequence  of  the  breach  of  the 
contract,  yet  the  distinction  is  perfect  in  law,  and  the  synony- 
mous use  of  the  expression  '* interest"  with  the  term  "dam- 
ages" has  arisen  from  the  fact  that  wherever  the  law  regulates 
the  amount  of  interest,  that  rate  becomes  the  standard  of  dam- 
ages on  the  breach  of  all  money  contracts;  the  result  being  the 
same,  it  is  quite  natural  that  the  same  name  should  frequently 
be  employed  in  both  cases.  The  true  rule  is  as  expressed  by 
the  court  in  Ouriia  v.  Innerarity,  6  How.  154.  *'  Every  one  who 
contracts  to  pay  money  on  a  certain  day  knows  that  if  he  fails 
to  fulfill  his  contract  he  must  pay  the  established  rate  of  interest, 
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as  damages  for  his  non-performance."    See  also  1  Am.  Liead. 
<3as.  498;  Sedgwick  on  Damages,  233,  234. 

Let  us  see  if  the  analysis  and  classification  of  the  cases  by 
Senator  Spencer,  above  referred  to,  would  not  have  been  more 
symmetrical  and  harmonious  had  he  recognized  the  distinctioQ 
between  damages  and  interest. 

He  divides  the  cases  where  interest  is  recoverable  into  two 
|)rincix)al  heads:  1.  Where  the  agreement  for  interest  is  ex- 
pressed; 2.  Where  it  is  implied.  He  then  subdivides  the  second 
head  into  five  separate  ones,  the  first  and  fifth  of  which  alone 
sustain  the  idea  that  it  is  the  implied  agreement  which  allows 
the  interest;  the  second,  third,  and  fourth  being  clearly  damages 
for  the  breach  of  a  contract,  and  no  part  of  the  contract  itself. 
They  are  as  follows,  in  substance:  1.  From  custom  known  to 
both  parties.  Here  he  is  evidently  treating  of  the  contract 
before  breach.  2.  ''  Where  the  principal  is  to  be  paid  at  a  spe- 
cific time,  the  law  has  always  implied  an  agreement  to  make 
.good  the  loss  arising  from  a  default  by  the  payment  of  interest." 
He  cites  Lord  Mansfield,  in  Robinson  v.  Bland,  2  Burr.  1086,  and 
adds:  "  This  proceeds  entirely  on  the  idea  of  a  default,  and  it 
is  a  universal  maxim  that  where  interest  does  not  run  with  the 
principal,  none  accrues  until  a  default  is  made  in  payment."  It 
•  is  clear  that  this  is  an  unwarrantable  mingling  of  the  idea  of 
interest,  which,  it  is  admitted,  is  the  child  of  contract,  with  dam- 
ages, which  are  created  by  operation  of  law.  Gall  it  damages, 
and  it  follows  legitimately  from  the  breach  of  the  contract;  call 
it  interest,  and  you  are  driven  to  create  a  contract  by  implica- 
tion to  sustain  it.  When  a  light  or  a  remedy  ranges  itself  as 
a  logical  sequence  under  one  class,  it  much  more  properly 
belongs  there,  and  it  will  conduce  to  greater  accuracy  and  sys- 
tem to  continue  it  there  than  to  place  it  in  a  category  which  re- 
quires the  creation  of  a  fiction  to  gain  it  admittance.  3.  "Where 
an  account  has  been  liquidated  by  both  parties,  and  the  debt 
therefor  becomes  due  and  payable,  it  carries  interest  on  the  same 
ground  of  a  debt  payable  at  a  specific  time."  The  real  condition 
of  such  an  account  is  that  before  liquidation,  where  the  accounts 
are  mutual,  or  where  they  are  not,  the  credit  is  not  terminated, 
the  debt  is  not  due  until  the  liquidation  lakes  place,  and  then 
it  at  once  becomes  the  duty  of  the  debtor  to  pay  the  balance  or 
amount  found  due  by  him;  and  on  defaidt  the  law  makes  him 
pay  damages  for  the  breach  of  the  contract  to  pay;  and  was 
there  no  legal  standard  of  interest  to  control  the  damages,  thej 
would  have  to  bo  ascertained  in  the  same  manner  as  damages  in 
any  other  case  are  determined  by  proof. 
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The  fonrCh  head  is  similar  in  principle  to  the  third,  and  pro- 
ceeds entirely  upon  the  breach  of  the  contract  to  pay  when  the 
debt  is  fonnd  to  be  due.  The  fifth  is  confined  to  cases  where 
an  agreement  or  promise  to  pay  interest,  as  interest,  is  clearly 
implied  by  the  very  acts  of  the  parties,  as  where  charges  of  in- 
terest are  made  and  not  objected  to,  or  where  interest  haa^ 
under  like  circumstances,  been  allowed  by  the  debtor  to  other 
creditors,  and  the  parties  act  upon  the  knowledge  of  the  fact. 
In  such  cases  the  contract  is  clear,  and  it  depends  upon  the  con- 
tract, and  not  upon  its  breach,  that  interest  is  recoverable. 

What  places  it  beyond  doubt  that  the  court,  in  the  case  of 
Benssdaer  Olass  Co.  y.  Reid,  5  (Tow.  587,  confused  the  term  "  in- 
terest" with  the  term  "  damages"  is,  that  after  enumerating  the 
various  cases  in  which  interest  can  be  recovered  by  virtue  of  a 
contract  expressed  or  implied,  it  proceeds  to  hold  that  interest 
may  be  allowed  by  a  jury  in  cases  of  tort,  '*  as  trespass  or  tro- 
ver for  taking  chattels,"  and  Hf ter  citing  a  large  number  of  au- 
thorities, concludes  that  "  all  these  cases  allow  interest  where 
there  has  been  fraud,  injustice,  or  delinquency."  The  incom- 
patibility of  this  idea  with  the  principle  that  interest  can  only 
be  recovered  by  virtue  of  a  contract  expressed  or  implied  is 
manifest,  while  it  consists  strictly  with  the  recovery  of  damages 
to  bo  regulated  in  amount  by  the  standard  of  legal  interest. 

I  have  cited  the  case  of  Benssdaer  Glass  Go.  v.  Beid,  supra,  and 
eonmiented  upon  it  so  much  at  length  because  it  contains  a  full 
collection  of  the  cases  on  the  subject  of  interest,  and  damages 
^hich  are  controlled  by  the  rate  of  interest,  and  presents,  per- 
haps, the  best  illustration  of  the  extent  to  which  this  synony- 
mous use  of  damages  with  interest  has  beiiBn  indulged  in  by  the 
courts.  The  case  of  Rensselaer  Glass  Go,  v.  Beid,  supra,  was 
decided  correctly,  as  were  all  the  cases  cited  by  Senator  Spencer 
that  I  have  been  able  to  find;  and  notwithstanding  the  diffi- 
culty complained  of,  it  is,  when  studied  with  that  difficulty  in 
view,  a  most  valuable  auxiliary  to  an  understanding  of  the  ques- 
tion of  interest. 

Numerous  authorities  were  cited  by  the  counsel  in  support  of 
tbeir  position,  that  what  is  recovered  after  the  maturity  of  a 
contract  is  damages,  and  not  interest,  some  of  which  I  have 
been  able  to  examine  since  the  argument,  and  some  not,  but 
sufficient  to  establish  the  principle:  See  United  Stales  Bank  v. 
Chapin,  d  Wend.  471;  Gurtis  v.  Innerarity,  6  How,  154;  Lloyd  v. 
8coU,  4  Pet  205. 
The  statute  of  Minnesota  does  not  in  any  manner  change  the 
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nature  of  inieresty  but  leaves  it  the  creature  of  conticct:  B.  S. 
155,  c.  35. 

The  clause  in  the  note  in  question,  ''  and  with  interest  after 
maturity,  upon  principal  and  interest,  at  the  rate  of  five  per 
cent  p6r  month  until  paid,"  cannot  be  regarded  as  a  stipula- 
tion to  paj  interest,  strictly  speaking,  because  the  contract  into 
which  the  parties  were  entering  precludes  the  idea  under  the 
rule  above  adopted.     The  contract  or  promise  was  to  paj  the 
principal  sum  on  a  specified  day,  with  interest  at  the  rate  of 
three  per  cent  per  month,  and  the  promise  so  to  do  is  utterly 
inconsistent  with  the  position  that  the  parties  did  not  intend  to 
perform,  and  provided  the  interest  which  was  to  run  on  a  new 
and  different  contract  to  commence  when  the  first  terminated, 
which  is  essential  to  its  being  interest.     The  express  contract  to 
pay  nt  the  certain  day  must  destroy  the  idea  of  an  agreement 
not  to  pay,  and  a  new  contract  with  a  new  rate  of  interest  to 
commence;  the  two  propositions  cannot  stand  together.     The 
only  intelligible  interpretation  of  the  clause  is  that  the  party 
promising  to  pay  meant  to  do  so  and  terminate  the  contract,  and 
this  was  expected  of  him  by  the  promise;  and  both,  knowing 
that  the  promise  might  not  be  fulfilled,  agreed  that  on  default 
of  payment  the  promisor  should  pay,  as  damages  for  his  breach 
of  contract,  the  increased  rate  of  five  per  cent  per  month  until 
he  paid  the  note.    This,  in  other  words«  was  an  attempt  to 
liquidate  the  damages  for  the  failure  to  perform  the  contract, 
and  I  will  examine  whether  the  contract  was  of  the  nature  in 
which  parties  may  liquidate  their  damages  in  advance. 

The  case  of  Bagley  v.  Peddie,  5  Sandf.  192,  contains  the  rules 
on  the  subject  of  when  damages  may  be  liquidated  by  agree- 
ment in  advance,  and  when  not,  and  how  such  agreements  are 
to  be  construed,  stated  in  as  clear  terms  as  the  subject  is  sus- 
ceptible of;  and  as  they  agree  with  the  conclusions  my  own 
researches  have  produced,  I  will  state  them  in  the  language  of 
that  case. 

'^1.  Where  it  is  doubtful,  on  the  face  of  the  instrument, 
whether  the  sum  mentioned  was  intended  to  be  stipulated  dam- 
ages or  a  penalty  to  cover  actual  damages,  the  courts  hold  it  to 
be  the  latter. 

"2.  On  the  contraiy,  where  the  language  used  is  clear  and 
explicit  to  that  efiect,  the  amount  is  to  be  deemed  liquidated 
damages,  however  extravagant  it  may  appear,  unless  the  instru- 
ment be  qualified  by  some  of  the  circumstances  hereafter  men-* 
tioned. 
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"  3.  If  the  instaromeiit  provides  that  a  laiger  sum  be  paid  on 
the  failure  of  the  partj  to  pay  a  leas  sank  in  the  manner  pre- 
scribed, the  laiger  sum  is  a  penalty,  whatever  may  be  the  lan- 
guage used  in  describing  it, 

"  4.  When  a  covenant  is  for  the  performance  of  a  single  act, 
or  several  acts,  or  the  abstaining  from  doing  some  particular  act 
or  acts  which  are  not  measurable  by  any  exact  pecuniary  stan- 
dard, and  it  is  agreed  that  the  party  covenanting  shall  pay  a  stip- 
ulated sum  as  damages  for  a  violation  of  any  such  covenants, 
that  sum  is  to  be  deemed  liquidated  damages,  and  not  a  penalty. 
"  5«  Where  the  agreement  secures  the  performance  or  omis- 
sion of  various  acts  of  the  kind  mentioned  in  the  last  proposi- 
tion, together  with  one  or  more  acts  in  respect  of  which  the 
damages  on  a  breach  of  the  covenant  are  certain,  or  readily 
ascertained  by  a  jury,  and  there  is  a  sum  stipulated  as  damages 
to  be  paid  by  each  party  to  the  other  for  a  breach  of  any  of  the 
covenants,  such  sum  is  held  to  be  a  penalty  merely." 

It  appears,  then,  that  the  only  eases  in  which  the  courts  will 
carry  into  e£fect  an  agreement  to  pay  a  fixed  and  stipulated 
amount  of  damages  are  those  where  the  nature  of  the  damages 
provided  against  are  not  regulated  by  any  rule  of  law  with 
certainty,  and  cannot  be  readily  ascertained  by  a  jury,  and  the 
vrhole  contract  must  be  of  this  character,  because  if,  on  the 
breach  of  any  one  covenant  contained  in  it,  the  damages  are 
ascertainable  by  a  jury  with  any  degree  of  certainty,  the  stipu- 
lation will  be  held  to  be  a  penalty  to  cover  the  damages  on  such 
breach,  and  cannot  be  changed  to  meet  the  others  when  the 
damages  are  uncertain.  The  case  of  Bagley  v.  Peddie^  above 
quoted  from,  was  of  this  kind. 

The  case  of  Smith  v.  Smiihj  4  Wend.  468,  was  that  of  one 
physician  selling  his  business  and  a  lot  in  a  village  to  another, 
and  covenanting  that  he  would  not  locate  and  practice  in  the 
village,  or  within  six  miles  of  it,  and  in  case  he  did  so  locate  or 
practice,  that  he  would  pay  the  plaintiff  on  demand  five  hun- 
dred doUars  for  each  month  he  should  so  practice,  etc.,  which 
^fas  held  to  be  of  such  a  nature  that  the  amount  stipulated 
could  be  recovered. 

Dakin  v.  WUliams,  17  Wend.  446,  and  reported  again  in  the 
court  of  errors  where  it  was  affirmed,  WiLlia7n$  v.  Dakin,  22  Id. 
201,  was  a  case  where  the  defendants  sold  to  the  plaintiffs  a 
newspaper  and  the  good-will  of  the  concern,  and  covenanted 
tliatthey  would  not  start  another  of  the  same  description  in  the 
aame  village  or  county,  and  stipulated  the  damages  on  a  breach 
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at  three  thousand  dollars.  It  was  held  that  the  sum  could  be 
recovered.  Many  other  cases  are  in  the  books,  but  the  two 
cited  are  quite  sufficient  to  illustrate  the  principle. 

When  the  damages  for  the  breach  are  susceptible  of  proof, 
tho  stipulation  of  a  certain  amount  of  damages  will  beheld  to  be 
a  penalty  to  provide  for  the  actual  damages  sustained.  On  this 
point,  see  Dennis  v.  Cummins^  8  Johns.  Cas.  297  [2  Am.  Dec. 
IGO],  with  notes  a  and  6,  where  many  cases  are  cited;  Spencer  y. 
Tilden,  5  Oow.  144,  and  very  learned  note  of  reporter  at  end  of 
case;  Spear  t.  Smithy  1  Denio,  464,  per  Bronson,  0.  J. 

"  Where  there  is  an  agreement  to  pay  a  gross  sum  in  the  event 
of  the  non-performance  of  a  contract,  and  the  case  is  such  that 
a  jury  can  ascertain  with  reasonable  certainty  how  much  dam- 
ages the  injured  party  has  actually  sustained  by  the  non-per- 
formance, the  courts  are  strongly  inclined  to  regard  the  gross 
sum  as  a  penalty,  and  not  as  liquidated  damages:"  Ebag  v.  Mo' 
Oinnia,  22  Wend.  163. 

"  The  distinction  between  a  penalty  for  securing  the  perform- 
p.nce  of  the  contract,  and  a  stipulation  which  makes  part  of  the 
contract  itself,  may  be  illustrated  by  the  rule  that  if  a  certain 
rate  of  interest  is  reserved  on  a  mortgage,  with  an  agreement 
that  if  it  be  not  paid  punctually  the  rate  shall  be  increased,  the 
larger  interest  is  in  the  nature  of  a  penalty,  and  may  be  relieved 
against  in  equity.  But  on  the  other  hand,  if  the  larger  rate 
be  originaly  reserved,  with  an  agreement  for  reduction  on 
punctual  payment,  the  condition  for  such  punctual  payment  is 
part  of  the  contract,  and  relief  cannot  be  given  if  it  is  not  ful- 
filled:" KichoUa  v.  Maynardy  3  Atk.  519;  Adams's  Eq.,  Am.  notes, 
108,  109;  2  Story's  Eq.  Jur.,  sees.  1314-1317;  Bonafaus  v.  Byloi^ 
3  Burr.  1374. 

The  true  reason  of  the  interference  of  equity  in  this  class  of 
cases  is  stated  by  Chancellor  Kent  in  his  opinion  in  the  case 
of  Skinner  v.  Dayton,  2  Johns.  Oh.  535.  He  says:  **  The  true 
foundation  of  the  relief  is,  that  when  penalties  are  designed  to 
secure  money  or  damages  really  incurred,  if  the  party  obtains 
his  money  or  damages,  he  gets  all  that  he  expected  or  required." 

The  books  abound  with  cases  holding  this  view,  and  they 
universally  declare  the  doctrine  that  where  the  stipulation  is  to 
pay  a  greater  sum,  on  default  of  paying  a  lesser  one,  no  form 
of  words  will  change  it  from  a  penalty  to  liquidated  damages. 
Such  stipulations  are  by  their  nature  and  effect  necessarily  com- 
minatory;  and  to  allow  any  arrangement  of  words  to  change 
that  effect,  would  be  to  permit  the  parties  to  override  a  well- 
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Ized  rule  of  law,  that  the  rate  of  interest  shall  be  the  measui^ 
of  damages. 

The  case  at  bar  falls  distmctlj  within  this  latter  class;  the 
stipulation  is,  that  if  the  defendants  fail  to  pay  the  principal 
sum  of  the  note  with  interest  on  a  certain  day,  thej  will  paj 
that  sum  with  increased  rate  of  interest  upon  principal  and  in- 
terest; or  in  other  words,  if  thej  fail  to  pay  the  lesser  sum  as 
agieed,  they  will  pay  a  greater.  The  greater  sum  must  be  held 
to  have  been  inserted  in  ierrorem,  and  as  a  penalty.  I  am  unable 
to  find  any  authority  that  satisfies  me  of  the  propriety  of  aban* 
doning  this  long  and  well  established  rule. 

There  is  another  reason  why  this  stipulation  cannot  be  re- 
garded in  the  light  of  liquidated  damages;  the  greater  sum 
agreed  to  be  paid  on  breach  was  evidently  not  intended  to  be 
given  or  received  in  lieu  of  performance  of  the  contract,  and  in 
full  satisfaction  for  the  breach,  which  is  an  essential  feature  in 
this  character  of  stipulation:  Oray  ▼.  Crosby,  18  Johns.  219; 
SUmen  v.  Beadle,  7  Id.  72. 

This  point  arrived  at  leads  us  to  inquire  whether  the  stipula- 
tion to  compound  the  interest  can  be  enforced.  Chancellor 
Walworth,  in  Quackenbush  v.  Leonard,  9  Paige, 345,  says:  "The 
principle  of  not  giving  effect  to  a  stipulation  for  the  compound- 
ing of  future  interest  upon  a  debt  does  not  arise  from  the  usury 
laws.  It  is  merely  adopted  as  a  rule  of  public  policy  to  prevent 
an  accumulation  of  compound  interest  in  favor  of  negligent 
ezeditors,  who  do  not  collect  their  interest  when  it  becomes  due, 
which  negligence  is  found,  in  the  end,  to  be  an  injury,  rather 
than  a  benefit,  to  the  debtor." 

In  the  case  of  State  of  Connecticui  v.  Jackson,  1  Johns.  Ch.  13» 
the  master  reported  his  computation  of  the  amount  due  upon 
a  bond,  allowing  interest  upon  interest.  The  report  was  sent 
back  for  correction.  In  this  case  the  chancellor  reviews,  in 
an  able  manner,  the  cases  on  the  subject  of  compound  interest 
from  the  earliest  English  decisions,  in  the  reign  of  Charles  II., 
to  the  date  of  the  case  he  was  deciding;  from  which  review 
he  concludes  that  the  "decisions  show  the  existence  of  the 
general  principle,  and  the  exceptions  and  limitations  by -which 
it  is  attended;  and  though  creditors  will  be  very  apt  to  think, 
with  Lord  Thurlow,  that  there  is  nothing  unjust  in  compelling 
a  debtor,  who  neglects  to  pay  interest  when  it  becomes  due,  to 
pay  interest  upon  that  interest,  yet  the  wisdom  of  our  laws  hae 
ordained  otherwise." 

He  then  shows  that  the  Boman  law  was  constant  in  its  con- 
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demnatiou  of  compoand  iateresi,  and  6(BtabIiih<w^  bj  nttsom^  of 
the  most  unanswerable  character,  that  to  allow  such  contracta 
to  be  enforced  would  be  prodnctiTe  of  the  worst  possible  erils, 
harsh  and  oppressive,  and  tend  to  inflame  the  aTaxice  and 
harden  the  heart  of  the  creditor:  Van  Bensdiooten  r.  Lawson^  6 
Johns.  Ch.  313  [10  Am.  Dec.  333],  where  SiaU  r.  Jodbon,  1  IJ. 
12,  is  cited  with  approbation:  IbU  r.  HOler,  11  Pai^e,  22S; 
Mowry  ▼.  Bishop,  5  Id.  98;  Boyer  y.  Padc^  2  Denio,  107,  where 
compound  interest,  which  had  been  paid  under  a  mistake  ot 
fact,  was  allowed  to  be  recovered  back:  Hammond's  Dig.  331. 

There  is  no  limit  to  the  authorities  on  this  point.  The  prin- 
ciple established  is,  that  a  contract  to  pay  interest  on  inta«st 
which  is  not  due  is  inequitable,  and  will  not  be  enforced; 
while  on  the  other  hand«  if  the  interest  is  due,  it  may  be  added 
to  the  principal,  and  a  contract  to  pay  interest  on  such  new 
principal  will  be  enforced.  The  only  remaining  question  is. 
What  shall  determine  the  rate  of  danks^es  the  note  is  to  draw 
after  breach  ? 

The  statute  of  Minnesota  on  the  subject  of  interest  is  quite 
peculiar,  and  must  be  read  with  care  to  be  fully  understood. 
Section  1  provides:  "  Any  rate  of  interest  agreed  upon  by  parties 
in  contract,  specifying  the  same  in  writing,  shall  be  legal  and 
valid."  Section  2:  "  When  no  rate  of  interest  is  agreed  upon, 
or  specified  in  a  note  or  other  contract,  seven  per  cent  per 
annum  shall  be  the  legal  rate." 

It  is  quite  clear  that  the  legislature  intended  to  remove  all 
obstacles  from  the  subject  of  interest,  and  leave  the  parties  frea 
to  contract  for  such  rate  as  they  shoald  consider  their  money 
worth;  and  we  will  in  examining  this  statute  be  careful  to  make 
the  distinction  between  the  interest  that  the  parties  contract  for, 
and  the  damages  they  are  entitled  to  recover  on  a  breach  of  the 
contract.  The. only  change,  then,  that  this  law  of  1851  makes, 
is  to  remove  the  restrictions  which  previously  existed  on  the 
right  to  contract  for  interest,  and  repeal  all  laws  then  in  force 
on  the  subject.  The  counsel  for  the  defendants  made  aveiy 
ingenious  argument  to  show  that  as  the  law  did  not  expressly 
repeal  anything,  and  would  only  apply  to  the  subject  of  inter- 
est, the  old  law  which  fixed  the  rate  of  interest,  and  by  reason 
of  such  rate  established  the  measure  of  damages  on  money  con- 
tracts, must  be  held  to  be  still  in  force  so  far  as  the  question  of 
damages  was  concerned,  and  still  fix  the  rate.  Without  dis- 
cussing the  principle  that  the  main  object  of  the  old  act  being 
the  establishment  of  a  rate  of  interest,  and  its  being  used  by 
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the  eonrts,  from  that  fact  alone,  as  a  just  measure  of  damages  on 
moiiej  oontiBcts,  if  the  main  f eatore  should  be  ehangedy  eveiy- 
itdng  incident  to  and  consequent  upon  such  main  feature  would 
vidergo  a  corresponding  change.  It  is  quite  sufficient  to  state 
Ihat  the  counsel  was  mistaken  in  fact;  the  rerised  statutesy  of 
which  the  interest  law  is  only  one  chapter  of  a  whole  act,  con- 
tains a  provision,  on  page  578,  section  1,  which  repeals  expresslj 
all  laws  in  force,  either  those  of  the  state  of  Wisconsin  or  the 
tenitoiy,  with  certain  express  reserrations,  of  which  the  interest 
kw  is  not  one. 

I  make  these  remarks  on  the  supposition  that  there  was  some 
statute  on  interest  in  force  at  the  passage  of  the  reriaed  statutes, 
as  the  counsel  has  dted  one,  but  I  have  been  unable  to  find  the 
laws  of  Wisconsin;  howerver,  the  repealing  act  which  I  cite  clears 
the  subject  of  any  doubts,  and  leaves  the  present  interest  act  as 
the  only  statute  law  in  force  on  the  question  of  interest  at  the 
date  of  this  note. 

The  two  sections  which  compose  this  chapter  on  interest  stand 
distinct  from  and  ind^endent  of  each  other,  and  either  could 
be  opemtiTe  alone.  The  declaration  in  the  first  section,  that 
"any  rate  of  interest  agreed  upon  by  parties  in  contract,  speci- 
fying the  same  in  writing,  shall  be  legal  and  Talid,"  is  merely 
declaratory  of  what  would  be  law  if  nothing  was  said  on  the 
subject,  but  imposes  the  condition  that  the  contract  shall  be  in 
writing.  So  we  see  that  the  only  change  it  makes  in  the  natural 
right  to  contract  for  interest  is  that  the  contract  shall  be  in 
writing.  Suppose,  therefore,  to  test  the  independency  of  the 
two  sections,  that  the  second  one  had  not  been  enacted,  and  the 
first  one  stood  alone.  In  this  case,  if  a  contract  should  be  made 
which  simply  contained  a  stipulation  to  draw  interest,  without 
any  rate  being  specified,  it  would  be  like  any  other  contract, 
uneertain  in  its  terms,  and  would  draw  no  interest,  because  the 
kw  of  interest  required  the  rate  to  be  expressed  in  writing,  but 
after  breach  there  would  be  no  difBculty  in  recovering  damages, 
because  the  current  value  of  the  money  can  always  be  readily 
ascertained  by  proof,  and  such  value  would  be  the  measure  of 
damages. 

Suppose,  again,  that  a  contract  should  be  made  (the  first  sec- 
tion  standing  alone),  in  which  a  rate  of  interest  was  specified  in 
writing,  and  a  breach  be  made  by  the  promisor,  what  would  be 
the  measure  of  damagiu^?  The  courts  would  say  the  law  has 
permitted  the  contracting  parties  to  fix  a  rate  of  interest  to  suit 
themselves,  and  declared  any  rate  so  fixed  to  be  ^' legal  and 
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valid."  In  a  state  where  the  law  fixes  the  rate  of  interest,  it 
measures  the  damages  by  that  rate.  In  this  state  there  is  no 
legal  rate  of  interest,  except  such  as  the  parties  atrree  upon,  and 
by  similar  reasoning,  that  rate  should  control  the  measure  of 
damages  as  being  a  standard  of  the  value  of  money  adopted  by 
the  parties  to  govern  the  particular  contract  in  all  its  aspects,  aa 
thoroughly  as  a  statutory  standard  would  produce  the  same  effect. 

*If  section  2  stood  alone  upon  the  statute  book,  parties  would 
have  the  same  right  to  contract  for  interest  that  they  now  pos- 
sess, and  the  only  difference  in  the  law  would  be  that  the  con- 
tract would  be  valid  without  writing,  and  if  no  rate  of  interest 
was  agreed  upon,  seven  per  cent  would  be  the  rate  of  interest, 
as  well  as  the  measure  of  damages  on  a  breach. 

But  if  the  contract  specified  a  particular  rate  of  interest,  say 
three  per  cent  per  month,  and  a  default  should  be  made  in  the 
payment,  what  would  be  the  measure  of  damages  ?  Certainly 
not  seven  per  cent,  because  we  have  shown  that  it  is  the  rate  of 
interest,  either  statutory  or  agreed,  which  governs  the  measure 
of  damages  after  default,  and  the  second  section  expressly  de- 
clares that  it  is  inoperative,  in  the  matter  of  interest,  as  con- 
cerns any  contract  that  expresses  a  rate  of  interest  for  itself, 
consequently  it  must  be  equally  inoperative  upon  the  measure 
of  damages  on  the  breach  of  such  a  contract.  Its  own  words 
separate  it  entirely  from  any  contract  that  specifies  its  own  rate 
of  interest,  and  confine  its  influence  strictly  to  those  cases  where 
*'  no  rate  of  interest  is  agreed  upon  or  specified  in  a  note  or 
other  contract/' 

Where  a  contract  bears  interest^  and  the  rate  is  agreed  upon 
and  specified  in  writing,  it  falls  within  the  first  section  of  the 
interest  statute,  and  must  be  controlled  in  oil  its  aspects  by  that 
section,  and  as  if  there  was  no  other  provision  of  law  on  the  sub- 
ject, because  the  second  section  refers  to  contracts  of  another 
and  different  nature,  to  wit,  contracts  where  "  no  rate  of  interest 
is  agreed  upon  or  specified."  And,  on  the  other  hand,  where 
'*  no  rate  of  interest  is  agreed  upon  or  specified  in  a  note  or  other 
contract,"  it  falls  within  the  second  section,  and  bears  seven  per 
cent  per  annum,  and  is  equally  free  from  any  influence  whatever 
from  section  1,  which  is  confined  to  a  totaJly  different  class  of 
instruments.  I  think  there  can  be  very  little  doubt  that  the  two 
sections  are  wholly  independent  of  each  other,  and  that  a  con- 
tract which,  by  its  nature,  falls  within  the  first  cannot  be  influ-^ 
enced  by  the  last,  and  vice  versa. 

It  is  urged  that  seven  per  cent  is  the  general  rate  of  interest 
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established  by  law,  and  that  the  right  to  coninMsfc  for  a  diflSnent 
rate  is  the  ezoeptiotiy  and  that  therefore  the  general  rate  is  to 
eontrol  the  measure  of  damagee;  bot  it  seems  that  the  more 
consistent  Tiew  of  the  statute  is^  that  it  intended  to  inaogorate 
an  era  of  perfect  freedom  in  money  dealings,  to  remove  all  re- 
straints upon  the  yalne  of  money,  and  throw  the  whole  sabjeot 
open  to  contract;  and  that  the  second  section  was  enacted 
merely  to  cover  those  eases  of  implied  contracts  to  pay  interest, 
and  others  in  which  it  was  ezpretoed,  but  no  rate  named,  and 
without  which  provision  the  statute  would  have  lacked  synunetiy 
and  completeness.  The  emandpatton  of  money  was  the  aim  and 
object  of  the  statute,  and  the  seven-per-cent  clause  was  to  pro- 
ride  for  cases  where  parties  failed  to  avail  themselves  of  the 
general  privilege. 

The  only  effect  that  a  fixed  rate  of  interest  by  statute  has 
apon  the  rate  of  damages  upon  a  breach  of  a  money  contract  is 
that  it  furnishes  the  courts  with  a  standard  value  of  money, 
which  standard  is  arbitrarily  applied  as  the  measure  of  dam- 
ages in  all  such  cases.  Therefore,  where  there  is  no  such  fixed 
rate  of  interest,  nor  standard  value  of  money  by  statute,  the 
courts  must  look  to  some  other  rule  to  apply  as  a  measure  of 
damages,  and  it  would  seem  by  far  the  most  reasonable,  in 
harmony  with  precedent  principles,  and  consistent  with  the 
monetary  freedom  inaugurated  by  the  statute,  to  adopt  such 
standard  value  of  money  as  the  contracting  parties  have,  by  vir- 
tue of  the  statute,  fixed  upon  for  themselves,  and  not  one  which 
it  was  the  principal  object  of  the  statute  to  abolish.  The  rate 
of  interest  by  law  controlled  the  damages  before  the  statute; 
the  rate  of  interest  by  contract,  under  the  statutes,  should  per- 
form the  same  office  now. 

But  we  are  not  without  the  light  of  judicial  interpretation 
upon  this  statute  by  our  own  courts.  In  the  case  of  Brewsier  v. 
Wah^fidd,  1  Minn.  862  [66  Am.  Dec.  843],  the  supreme  court  of 
the  late  territory  of  Minnesota  gave  the  statute  the  same  con- 
struction, with  the  exception  that  they  call  the  damages  which 
they  allow  after  maturity  of  the  note  interest.  Their.views  on 
the  statute,  however,  are  the  same  as  our  own. 

The  fact  that  their  decision  has  been  made  for  over  two  years, 
and  stood  as  an  interpretation  of  the  statute  on  this  point, 
would  be  a  very  strong  argument  with  this  court  to  hold  the 
same  way,  even  if  it  had  entertained  doubts  of  the  correctness 
of  the  reasoning,  which  we  do  not.  Stability  in  decisions  is  of 
the  utmost  importance  to  the  progress  and  well-being  of  a  com- 
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OMitsial  oommiiiiit7,  and  ure  ifill  always  regard  it  as  a  iraghfy 
^oniideratioii  in  the  determijiAtion  of  any  qaestion. 

The  eourt  below  erred  in  allowing  the  plaintiff  to  reoorer  the 
increased  rate  of  interest  as  damages,  and  also  in  allowing  the 
«ompoimd  interest  stipulated  in  the  note.  The  trae  rate  of 
damages  shonld  ha^e  been  the  principal  sum  of  the  note,  with 
Interest  at  thxee  per  oent  per  month  np  to  the  time  of  default, 
«nd  damages  at  ihd  same  rate  from  default  to  judgment. 

The  judgment  is  reversed,  and  the  case  remanded  to  the  die- 
triot  eourt  of  Bamsey  couni^,  for  retaxation  under  the  rules 
above  eeteblished. 

JImxett^  0.  J.,  delivered  a  dissenting  opinion. 

Stipulation  to  Pat  Hiohxb  Ratb  ov  Intbbbbt  Ama  liAnnarr* 
wmTHEift  Valo:  See  note  to  Hamr.Naek,  63  Am.  Deo.  439,  diseoaniig  the 
^estioii.  Such  a  provieion  is  in  the  nature  of  a  penalty,  cannot  be  enforced. 
«nd  will  be  relieved  against:  BcUUy  v.  WeUer,  2  Minn.  384;  Kent  ▼.  Bownt  3 
(d.  351;  Oulberi9on  v.  Lennon^  4  Id.  57;  Daniels  v.  Ward,  Id.  109;  Martin  t. 
Lennon,  19  Id.  73,  all  citing  the  principal  case. 

Bum,  WHimuut  Peitaltt  ob  Liquxdatsd  l>AMAoaB!  Bagkif  t.  PMUe^  09 
ikm.  Deo.  713,  and  note  rderring  to  other  caaee. 

OoKPOinnD  Inti&kt,  whxn  Ajajswesh  See  note  to  Hart  t.  Dormam,  BO 
Am.  Dec.  290,  where  the  qaestion  is  considered;  note  to  Dawia  t.  Oarr,  56  Id. 
S97.  The  principal  case  is  quoted  and  followed  in  Dyar  t.  SUngeriamdf  24 
Minn.  268,  on  the  point  that  interest  on  interest  cannot  be  allowed. 

Rats  ov  Intbrbst  Spbcifieo  in  Kot^  whxthsr  Conymua  ▲fisr 
Matusttt:  See  Kohkr  v.  Smith,  86  Am.  Deo.  369;  Phbmeg  t.  Baldtrin^  01 
Id.  02;  Brewt^er  v.  Wah^M,  69  Id.  343,  and  the  notea  thereto.  The  nile  laid 
«down  in  the  principal  case,  that  the  rate  of  interest  stipulated  is  the  measure 
-«f  damages  after  maturity,  is  followed  in  Bailly  y.  Wdler,  2  Minn.  884;  and 
aee  it  referred  to  in  Danktt  t.  Bradley,  4  Id.  161;  but  the  principal  oaae  was 
oYerraled  on  thb  point,  althon^  approved  on  othen,  in  TaleoU  t.  Mardon, 
3  Id.  343-346;  and  the  true  doctrine  was  held  to  be  that  the  measuze  of  dam* 
ages  was  the  rate  prescribed  by  law,  viz.,  seven  per  cent  per  annum;  and  see 
this  change  in  the  law  as  laid  down  by  the  principal  case  and  Breweter  v.  Wakc' 
field,  supra,  referred  to  and  commented  npon  in  BidweU  v.  Whitney,  4  Id.  00- 
62;  HMnshead  v.Von  Glahn,  Id.  190;  NeweU  r.  ffouUaa,  22  Id.  23-S5;  Dyar 
w.  SUngerland,  24  Id.  268. 

TTbe  ntiNCir al  casb  ib  ajlso  citbd  in  Cooper  v.  Beaney,  4  Minn.  533,  to  the 
point  that  there  is  no  such  thing  as  interest,  except  it  is  agreed  upon  by  par- 
ties or  given  by  statute;  in  Kent  v.  Bourn,  3  Id.  851,  to  the  point  that  where 
no  rate  of  interest  is  stipulated  In  the  note,  the  damages,  on  debwlt  of  the 
•^maker  to  pay  at  maturity,  is  by  statute  seven  per  cent  per  annum;  iaNiating 
V.  McCuttAeon,  5  Id.  889,  to  the  point  that  the  design  of  the  statute  oonoeming 
interest  was  to  remove  all  obstacles  from  the  subject,  and  leave  parties  free  to 
oontract  for  such  rate  as  they  pleased,  imposing  no  restraint  upon  them  except 
«s  to  the  manner  in  which  the  oontract  should  be  made;  and  inAUen  v.  Jbaet, 
-«  Id.  205,  NeweU  v.  EouMtm,  22  Id.  25,  to  the  paint  that  the  contract  to  ps^ 
«  greater  rate  ol  interest  than  seven  per  cent  per  annum  mast  be  in  writing 
aigned  by  the  party  to  be  charged. 


GASES 


HIGH  CODRT  OF  ERRORS  AND  APPEALS 


MISSISSIPPI. 


Gbax  V.  POPB. 

IUbhakto^  Lm— Sbpaxatb  Estate  ov  Mabbhsp  Woiuh  is  aoi  ohuy»i^ 
able  for  work  And  labor,  or  material  farxuuihed,  for  building  upon  ber 
Boparate  property,  for  the  reason  that  a  niarrie4  woman  it  incapable  ol 
binding  beraelf  or  her  separate  property  by  her  oontracta. 

ROU  THAT  DSTKHSS  OF  QOYXBOHUttM  18  PUSOKAL  PBtTILIOB  does  not  apply 

to  proceediags  in  rtm  to  enforce  mechanio^e  lien  npon  property  f  ormeriy 
iMJnigSw^g  to  a  fane  eovai,  and  aftarwarda  ooareyed  to  otfaera.    In  aaok . 
caee  the  Tendeea  Miooeed  to  all  of  the  right!  of  their  rendort  and  mrn^ 
thaw  the  invalidity  of  the  lien. 

Thb  opinion  states  the  facts. 

T.  J.  and  F,  A,  E.  Wkarlon^  for  the  plaintiffi  in  enor. 

JohngUm  and  SheUon^  for  the  defendants  in  error. 

1^7  Court,  Habdt,  J.    This  was  an  action  at  law  to  enforce  m 
lien  claimed  by  the  defendants  in  error,  as  lamber  merchants^ 
for  lamber  furnished  for  a  building  to  Ohapman  and  wife,  which 
building  was  the  sole  and  separate  property  of  the  wife.    The^ 
petition  shows  that  after  the  lumber  was  furnished,  and  the* 
building  erected,  the  property  was  sold  by  Chapman  and  wife- 
to  Joseph  Oray,  who  afterwards  sold  it  to  Andrew  G.  Scott» 
who  was  in  possession.    The  suit  was  brought  against  Chapman, 
and  wife,  and  Oray  and  Scott.    Chapman  and  wife  suffered  &. 
default  and  Gray  and  Scott  pleaded,  denying  all  knowledge 
of  the  alleged  claim,  and  requiring  proof,  and  relying  on  the 
Btatate  of  limitations.    The  verdict  and  judgment  being  for  the 
phdntifls.  Gray  and  Scott  sued  out  this  writ  of  error. 

U7 
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appellee  qualified  as  administrator  on  said  estate;  that  he  made 
a  pretended  final  settlement,  withoat  giving  notice  to  the  peti- 
tioner; that  the  administrator  distributed  the  whole  estate  to  the 
^dow  of  the  deceased,  when  under  the  law  she  was  only  enti- 
tled to  one-half  of  the  same.  The  widow  and  the  administrator 
are  made  parties  to  the  petition,  and  the  prayer  is  that  distribu- 
tion be  made  according  to  law. 

The  defendants  pleaded  that  the  final  settlement  was  made 
upon  due  notice  to  the  widow,  who  was  adjudged  by  the  court 
to  be  the  only  party  interested  in  the  estate.  That  the  court 
decreed  a  distribution  of  the  estate  to  her,  and  that  the  admin- 
istrator executed  this  decree  under  the  order  of  the  court.  This 
plea  being  set  down  for  hearing,  the  court  adjudged  it  sufiScient 
to  defeat  the  claim  asserted  by  the  petition. 

The  decree  of  the  court  and  other  proceedings  connected  with 
the  final  settlement  and  distribution  are  not  in  the  record;  and 
hence  their  validity  cannot  now  be  adjudicated. 

Assuming  as  we  must  do  under  the  record  before  us,  that  the 
decree  was  not  void,  the  administrator  was  bound  to  obey  it; 
and  having  made  distribution  to  the  party  entitled  under  the 
decree,  and  been  discharged  by  the  court,  he  is  no  longer  sub- 
ject to  the  jurisdiction  of  the  probate  court.  It  is  not  like  the 
case  where  the  administrator,  of  his  own  accord,  undertakes  to 
decide  who  are  entitled  to  the  estate,  and  makes  distribution 
accordingly.  He  acts  in  such  case  at  his  peril,  and  must  know 
the  parties  entitled  to  the  estate.  In  this  case  the  court  decided 
the  question  of  right,  and  ordered  the  administrator  to  deliver 
the  estate  to  the  person  adjudged  to  be  entitled  to  the  same 
under  the  law. 

There  is  nothing  to  show  the  invalidity  of  this  decree;  and  it 
may  be  true  that  the  widow  was  entitled  to  a  portion  of  the 
estate  in  that  character,  and  to  the  balance  as  her  husband's 
next  of  kin.  But  be  this  as  it  may,  it  is  a  fact  adjudicated  by  a 
court  of  competent  jurisdiction,  and  it  can  only  be  now  inquired 
into  in  this  collateral  proceeding,  by  showing  that  the  decree  is 
void;  and  the  record  not  being  before  us,  we  cannot  decide  this 
question. 

Decree  affirmed. 


When  Judqb  or  Pbobatb  has  Made  Ordsb  of  Distbibutiom,  the  powers 
of  the  court  are  exhausted:  JHeLaughlin  v.  JHcLaughUn,  64  Am.  Deo.  602; 
Fiskv.  Norvel,  68  Id.  128;  SlcUter  v,  Olooer,  48  Id.  118,  and  note;  that  au  ad- 
miniatrator  is  not  liable  as  such  after  final  distribution  see  BeardUey  ▼ 
Knighl,  33  Id.  193. 
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LiABiUTT  or  ABMonsiBAToa  voR  VounrrAXT  PAnconi  nads  by  kimi 
SoberU  r.  i?o6erfa^  61  Am.  Dec.  542. 

GoircuTSivKNEsa  aw  Jxnxtuxsrr  of  Pbobatb  Ck>UBT  ordwing  final  dictri* 
Vation:  StubbleJSeld  r.  JHcRavem,  43  Aou  Dee.  602;  and  note  606;  we  alao 
•ztendfld  note  to  Onm  ▼.  Crdghttm,  48  Id.  744-751;  and  aa  to  when  and 
wfaaa  net  anoh  jndgment  may  be  ooUaterally  attacked,  aeo  Id.;  and  Sleven- 
ffm  ▼.  McBtarp,  61  Id.  102;  Lptek  t.  Baxter,  Id.  736;  Tmker  r.  Harris,  66 
Id.  488;  Palmer  ▼.  Oaki^,  47  Id«  41,  and  notea  to  thcae  caaea;  aeo  alao  note 
to  AhboU  y.  Colmm,  67  Id.  740^  collecting  other  caMB. 

ArrcB  FtsTAi.  Skttlxiumt  akd  Doceabob  of  the  adndniatntor,  he  ia  no 
longer  enhject  to  the  jniiadiotion  of  the  probate  oonrt:  /aim  t.  JifeOthe^s 
Hm%  45  Miai.  719,  diatingniahing  the  principal  oaae,  which  ia  cited  in 
Hoover  y.  Brem,  43  Id.  612|  to  the  point  that  when  maoey  is  in  the  handa  of 
■n  ezecntor  the  probate  coort  haa  jnriadietion  to  order  it  paid  over  to  a  lega- 
tee without  the  interyenttoo  of  a  court  of  eqnity. 


'MK{% 


V.  Bablow. 

[85  MnaMim.  174.1 

ViBDicr  19  CoMramrr  ByiDVNOK  of '  a  demand  and  of  jadidal  aeoartain- 
ment  of  it^  though  no  jndgment  ia  entered  upon  it,  null  it  la  stayed,  or 
in  aoiBo  w»y  aei  aBide^  and  the  plaintiff  is  entitled  to  haye  jndgment 
npon  it  at  any  time  before  the  right  ia  haired  by  the  statute  of  limita- 
tions. 

AniOKBB  OT  Verdict  kot  Rkducbd  to  JaDomDrr  in  fayor  of  a  bank 
which  is  afterwards  dinolyed  by  judicial  decree  has  a  beneficial  interest 
which  h«  is  entitled  to  enforce,  and  being  without  remedy  at  law,  not 
being  a  puty  to  the  raoord,  he  it  entitled  to  a  deone  in  equity  eqviyalent 
to  a  judj^ment  at  law. 

Tbb  facte  are  stated  in  the  opinioik. 

0.  8.  and  W.  8.  Terger,  and  F.  Andermm,  for  the  appellants. 

D.  C.  Olenn,  for  the  appellees. 

B J  Ck>art,  Haxdt,  J.  The  appellant  filed  their  bill  in  chanceiy , 
alleging,  in  substance,  that  in  an  action  at  law,  brought  by  the 
Bank  of  Port  (Kbson,  against  the  appellees,  upon  a  promissory 
note,  a  yerdict  was  rendered  on  the  sixth  of  May,  1841,  for  the 
plaintiff,  for  the  sum  of  seven  hundred  and  seventy  dollars,  and 
on  the  eleventh  of  Ifay,  1843,  that  the  bank  assigned  the  same 
to  the  appellants,  for  the  benefit  of  the  creditors  and  stock- 
holders of  the  bank;  that  subsequently,  by  judgment  of  law 
upon  a  proceeding  of  quo  warranto,  the  bank  was  deprived  of 
its  franchises,  and  the  corporation  was  dissolved;  that  no  judg- 
ment in  form  was  entered  upon  the  said  verdict,  but  that  no 
motion  in  arrest  of  judgment,  or  for  a  new  trial,  was  ever  made 
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in  the  case,  and  that  the  Terdict  stands  in  full  force  and  effect; 
and  praying  a  decree  for  the  amount  of  the  yerdict.  To  this 
the  appellees  filed  a  general  demarrer,  which  was  sustained,  and 
the  bill  dismissed;  from  which  decree  this  appeal  is  taken. 

The  grounds  of  the  demurrer  do  not  appear  bj  the  record, 
and  they  are  not  shown  in  argument.  But  there  appear  to  be 
but  two  questions  arising  in  the  case:  1.  Whether  it  would  be 
competent,  upon  the  facts  stated  in  the  bill,  for  the  bank  to  have 
judgment  upon  the  verdict,  if  the  corporation  had  not  been  dis- 
solved; and  2.  Whether  the  appellants  are  entitled  to  the  decree 
sought,  as  the  holders  of  the  equitable  title,  and  being  without 
remedy  at  law.  Upon  the  first  point,  it  is  well  settled  that  a 
verdict  is  competent  evidence  of  the  plaintiff's  demand,  and  of 
the  judicial  ascertainment  of  it,  though  no  judgment  be  entered 
upon  it,  unless  it  be  stayed,  or  in  some  way  set  aside:  Ep  v. 
Brigham,  7  Johns.  168;  Estqff  v.  Huichman,  14  Serg.  &  B.  435. 
And  it  follows  that  the  plaintiff  would  be  entitled  to  have  judg^ 
ment  upon  the  verdict  at  any  time  before  the  right  would  be 
barred  by  the  statute  of  limitations. 

But  this  right  could  not  be  asserted  at  law  by  the  appellants 
or  by  the  bank;  not  by  the  latter,  because  his  corporate  exist- 
ence was  at  an  end  by  judicial  sentence;  and  not  by  the  former, 
because  they  were  not  parties  to  the  record.  Yet  the  beneficial 
interest  in  tiie  demand  had  passed  to  the  appellants,  and  thej 
were  entitled  to  enforce  it;  and  being  without  remedy  at  law, 
they  were  entitled  to  a  decree  in  equity  equivalent  to  a  judg* 
ment  at  law:  J^ocon  v.  Cohea,  12  Smed.  &  M.  624. 

The  decree  is  reversed,  the  demurrer  overruled,  and  the  case 
remanded,  and  the  appellees  required  to  answer  within  sixty 
day. 


Wabe  v.  Collins. 

[35  ICxuiMim ,  238.] 

PBOOFOr  Possession  and  Claim  of  Ownership  of  Land  is  sufficient  evi- 
denoe  of  title  to  mAintain  the  statutory  action  of  trespass,  to  reooTerthe 
specific  Tslue  of  trees  alleged  to  have  been  cut  upon  the  land*  and  in 
sach  case,  in  order  to  defeat  the  action,  it  is  incnmbent  on  the  defend- 
ant to  show  title  either  in  himself  or  in  some  third  person. 

Tbispass.  Verdict  for  plainti£Fs.  Motion  for  a  new  trial 
overruled,  and  error  to  this  court.  The  opinion  states  the 
facts. 
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Oeor^  L.  PoUer,  for  the  plainiiffa  ia  error. 
D.  Shelion^  for  the  defendant  in  error. 

By  Court,  Fibhsb,  J.  This  was  an  action  brought  under  the 
•tatoie  to  reoorer  the  specific  value  for  certain  treea»  alleged  to 
have  been  cat  by  the  defendant  below,  upon  the  lands  of  the 
plftintiflfs. 

The  case  may  be  made  to  torn  upon  a  single  point,  and  that 
is,  whether  the  plaintiflTa*  possession  of  the  land,  ftl^itn^ny  it  as 
their  own,  was  sufiicient  evidence  of  title  to  mAint^w^  the  action. 
We  are  clearly  of  opinion  that  it  was,  and  that  after  this  proof 
was  made,  it  was  incumbent  on  the  defendant  tp  show  title 
either  in  himself  or  in  some  third  party,  to  defeat  the  action. 

No  such  showing  having  been  made,  the  Teidioi  of  the  jury  is 
correct. 

Judgment  afBrmed. 

VoBoaams  m  SumonDrr  to  MAorTAur  Trevass  agaiiitt  a  wrong-doer  for 
eatting  tinLbor  oq  land;  ffoffward  r.  Sedgley,  81  Am.  Deo.  64;  Clumdter  ▼. 
Walter,  53  Id.  202;  and  citatioai  in  notae  to  thaaeeaaea.  That  tiUa  ia  aofB- 
dent  witboat  poaaenxoo,  aee  CHUetpk  t.  Dew,  18  Id.  42;  bat  the  traes  matt 
be  in  the  actoal  poaKnion  of  plaintiff:  McOlain  t.  Todd's  Heh%  22  Id.  37. 
In  trespam,  it  derolves  npon  defendant  to  abow  that  pUintifTa  poaMHion 
it  WTongfiil:  Lbnard  t.  Crouland,  90  Id.  213;  and  he  mast  abow  a  better  title; 
Htaihyt.  TFiZBonif,  43  Id.  265;  or  that  it  ia  in  bimaelf:  McCoUman  ▼.  IffOet, 
61  Id.  637,  note  646;  aee  alao  Fuhr  t.  Dean,  69  Id.  484. 

PoasEanoH  of  Land  uvdkr  Claim  and  color  of  title  ia  aafficient  to  main* 
tun  treapaaa  for  catting  treea  thereon:  McClearp  r,  ifalAoay,  54  Miaa.  711; 
and  it  devolTca  npon  defendant  to  abow  title  in  himaeU  or  in  aone  third  per* 
■00,  m  ordar  to  defeat  the  action:  Damny  t.  Koon^  45  Id.  78^  botii  citing  the 
priDcipal 


Magee  v.  Keegan. 

[35  MiBBiiairw,  M4.] 

OvAiDiAV  Who  has  Litb  Estate  ix  Pbopxbtt,  bat  who  in  hia  inrantory 
Tetania  it  aa  hia  ward'a,  whose  title  he  reoogniaea  for  eight  yeaxa,  ia  re* 
garded  aa  having  anrrendered  hia  cl«um  to  the  property*  and  the  title 
Tcsta  in  the  ward  by  operation  of  the  atatate  of  limitationa. 

Bnx  in  eqnity.    The  facte  are  stated  in  the  opinion* 

0.  T.  Swann  and  J.  T,  Lampkin,  for  the  appellant. 

2>.  W.  Hurst,  for  the  appellee. 

Bj  Conrty  Tjbbxbl,  J.    This  case  may  be  made  to  torn  on  a 
nngle  point.    The  complainant,  having  qualified  in  1848  as 
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guardian  of  his  infant  daughter,  returned  an  iuTentorj  of  the 
property  now  claimed  by  him  as  the  property  of  his  ward.  It 
appears  from  the  bill  that  he  so  continued  to  recognize  the  title 
of  his  ward  until  about  the  year  1856,  when  he  discovered  thai 
he  had  a  life  estate  in  the  slaves,  for  which  he  now  sues.  He 
was  fully  informed  as  to  the  facts,  and  could  have  known  his 
title  if  he  had  called  on  counsel  to  apply  the  law  to  the  facts  as 
they  existed,  instead  of  trusting  to  his  own  judgment;  and  hav- 
ing treated  the  slaves  for  a  period  of  about  eight  years  as  the 
property  of  his  ward,  he  must  be  regarded  as  having  surrendered 
whatever  claim  he  could  at  one  time  have  asserted. 

The  statute  of  limitations  vests  in  the  ward  a  good  title  as 
against  the  guardian. 

Decree  affirmed. 


McGuiRE  V.  Statel 

[as  MSMIHIVPI,  866.] 

brDfOTUNr  cannot  bs  Amrtdid  by  itrikiiig  out  the  name  coptoinad  in  it 
and  inserting  another  without  the  concnrrence  of  the  grand  jnxj  by  whom 
it  was  found.    ASter  as  to  mere  informalities. 

In  Indictment  fob  Misdemeanoh,  if  demurrer  to  the  plea  in  abatement  is 
sustained  or  the  replication  ij  overruled,  the  judgment  is  retpondeai 
ouster.  AlUer  as  to  judgment  upon  issue  to  the  plea  in  abatement,  or  to 
the  replication,  and  verdict  against  defendant. 

Tmi  opinion  states  the  facts. 

J,  F.  Gushman^  for  the  plaintiff  in  error. 

21  J,  Wharton^  cUlomey-general,  for  the  state. 

By  Court,  Handt,  J.  In  this  case  the  defendant  below 
pleaded  in  abatement  to  the  indictment,  that  the  grand  jury 
which  found  the  bill  was  illegally  organized,  and  that  hiB  name 
was  Michael  J.  McQuire,  and  not  Mitchell  J.  McGuire,  as  stated 
in  the  indictment.  To  the  first  ground  of  objection  stated  in 
the  plea,  the  state  replied,  traversing  the  allegations;  and  as  to 
the  misnomer,  moved  the  court  to  strike  out  the  name  of  Mitchell 
and  insert  Michael  in  place  of  it;  which  motion  was  granted, 
and  the  indictment  amended  accordingly.  The  defendant  de- 
murred to  the  replication,  and  the  demurrer  was  overruled; 
and  thereupon  he  asked  leave  to  plead  not  guilty  to  the  indict- 
ment, which  was  refused,  and  judgment  final  was  rendered 
against  him.  The  action  of  the  court  was  manifestly  erroneous 
m  two  respects: 

I.  In  permitting  the  indictment  to  be  amended  by  striking 
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out  the  nama  oantamed  in  it  and  ineorting  th«  naae  of  tha 
defendant.  It  is  well  aetUed  that  the  ooort  baa  no  power  to 
amend  an  indictment  as  to  matter  of  sabetanoey  without  the 
eoneorrence  of  the  grand  jniy  fay  whom  it  was  fdundy  though 
amendments  as  to  mere  informalities  may  be  made  bj  the  ooort: 
1  Ch.  Crim.  I*.  297. 

2.  It  was  error  not  to  permit  a  plea  to  the  merits  after  the 
demurrer  was  oyerruled.  Although  the  judgment  in  an  indiot- 
ment  for  a  miademeanor,  upon  issue  to  the  defendant's  plea  in 
abatement,  or  upon  issue  taken  by  him  to  the  replication  and 
Terdiet  against  him,  is  final;  yet  if  a  demurrer  to  the  plea  be 
eostained  or  his  demurrer  to  the  replication  be  oreiruledy  the 
judgment  is  re^pomdeai  oualer:  3  Ch.  Crim.  L.  451. 

The  judgment  must  therefore  be  reveraedy  and  for  tha  first 
ezror  the  indiotuient  is  quashed. 

Ahskdmkkt  ov  iKDioxMBirr  cannot  be  made  witfaoat  the  eoaoanmioe  of 
thegnnd  jury  by  which  it  waafmind:  Stale  r.Seaeton,  14  Am.  Dee.  SM^  and 
note;  and  geneially  as  to  amanHmmit  of  iadiotwMi^  aee  Aofs  r.McOmifi^,  M 
Id.  150,  and  dtationa  in  note. 

To  Ponrr  that  It  u  Baaoa  to  CaAvaa  IwDicncavT  by  oofrecting  the 
ehrirtian  name  of  the  aoeoaed,  it  being  a  material  amendment^  the  principal 
cue  ia  cited  in  KUne  r.  State,  44  Min.  321,  and  in  Cfarmn  t.  SiaU,  62  Id.  209. 
It  was  relied  npon  on  the  point  that  an  indictment  ooold  not  be  amended  with* 
out  the  intenrentian  of  the  grand  jniy;  bat  in  both  of  the  eaeea  mtfra  the 
oooit  my  that  these  ralm  aa  laid  down  in  the  prineipal  oaae  hsTo  no  applioa* 
tion  ander  the  Miaaiiiafppi  reviaed  code,  aea  2799. 


Stobt  v.  Wabe. 

[SB  XBMBMPPI,  809.] 

Bmnor  or  Auab  Suimom  n  SuvticiuvT,  when  it  appasiatbefeCrom  that 
the  aheriff  infonned  the  pUuntifir  that  he  had  the  writ  for  him*  and  offined 
to  deliver  to  him  a  tme  copy,  bat  plaintiff  ref  need  to  hear  it  read,  and 
walked  away. 

Tkrx  at  Which  Alias  Samcovs  is  RsruBiTABLa  ii  the  retom  term  of  the 
■nit,  and  pUuntiff  may  answer  or  plead  at  that  term,  when  there  is  nt 
■errice  of  the  original  prooess  which  has  issaed  to  the  prsoeding  term. 

The  opinion  eontains  the  facts. 

W.  O.  Bosrper^  ior  tiie  plaintiff  in  esnir. 

D,  MaxfeSf  for  the  defendant  in  error. 

By  Court,  Smith,  0.  J.    This  suit  was  brought  hj  Bussell  P. 
Ware,  for  the  use  of  Daniel  Mayes,  to  reoorer  damages  for  tree- 
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passes  alleged  to  have  been  committed  upon  land,  wluchy  at 
the  time  of  their  commission,  was  the  property  of  the  former, 
but  which  subsequently  had  been  sold  and  conveyed  to  the 
latter.  The  declaration  was  filed  on  the  twelfth  of  Hay,  1857, 
and  a  writ  issued,  returnable  to  the  following  term.  At  the 
return  term,  upon  motion  of  the  defendant,  the  writ  and  sher- 
iff's return  were  quashed,  and  an  alias  was  sued  out,  at  the 
return  of  which  a  motion  was  again  entered  to  quash  the  writ 
,  and  the  sheriff's  return,  which  was  overruled.  Whereupon,  and 
on  the  same  day,  the  defendant  applied  for  leave  and  moved 
the  court  to  be  permitted  to  plead  to  the  action.  His  applica- 
tion was  refused,  and  the  motion  overruled;  and  judgment  hj 
default  was  entered,  and  a  writ  of  inquiry  was  awarded  at  the 
instance  of  the  plaintiff. 

The  exceptions  taken  to  the  judgment  entered  upon  the  ver- 
dict of  the  jury  of  inquiry  point  to  these  acta  of  the  court.  It  is 
insisted:  1.  That  the  court  erred  in  overruling  the  motion  to 
quash  the  return  to  the  alias  writ;  and  2.  That  there  was  error 
in  overruling  the  motion  for  leave  to  plead  to  the  declaration. 

The  first  exception  is  clearly  untenable.  According  to  the 
return,  the  plaintiff  in  error  was  informed  by  the  sheriff  that  he 
had  a  writ*for  him  in  the  case,  and  offered  to  deliver  to  him  a 
true  copy  of  the  same,  which  was  refused.  The  sheriff  then 
attempted  to  read  the  writ  to  the  plaintiff  in  error,  which  he 
refused  to  hear,  but  walked  away.  This  was  all  that  could  be 
done  by  the  sheriff;  certainly  it  was  all  that  the  law  required 
him  to  do. 

Under  these  circumstances,  it  would  be  trifling  with  the 
majesty  of  the  law  to  allow  the  party  to  insist  upon  a  want  of 
notice,  or  the  insufficiency  of  the  service  of  the  process. 

The  motion  to  quash  was  made  at  the  return  term  of  the  alias 
summons.  As  there  was  no  service  of  the  process  which  had 
,  issued  to  the  preceding  term  of  the  court,  the  term  at  which  the 
alias  was  returnable  was  the  return  term  of  the  suit.  Unques- 
tionably, therefore,  the  plaintiff  in  eiTor  had  a  right  to  answer 
or  plead  to  the  action  during  that  term.  It  would  be  absurd  to 
hold  that  the  right  to  plead  was  lost  by  entering  the  motion  to 
quash  the  return  to  the  summons.  It  is,  hence,  certain  that 
the  court  erred  in  refusing  the  application  and  overruling  the 
motion  for  leave  to  j)lead. 

For  this  error  the  judgment  is  reversed^  the  verdict  set  aside, 
and  the  cause  remanded  for  a  new  trial. 
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[39  Uamtmawi,  42aj 

OovoBBsna  Qubxiokb  ov  JiTUSDionoar  of  Psobatb  Oooxv  of  IfianMippi^ 
leliraiee  most  be  made  to  the  oonstitatioa  of  that  atatfl^  and  not  to  tb» 
practioe  of  the  eoolniastloid  oonrtt  of  England,  as  it  waa  the  intentioo 
of  tho  oooatitntuni  to  make  the  jnziadiotion  of  the  probate  oowt  orer  tbo 
eetates  of  deoedenta  fall  and  ample,  and  in  the  main  oonolnaiTe. 

llBiiasiFPi  Gods  Kbqitibis  Exioutok,  AouBianLaTOB,  om  Collkvob» 
within  m  limited  time  after  letters  are  granted,  to  retnm  an  inTentoty  ol 
the  aaaeta  of  the  estate  in  his  hands.  This  inTentoty,  with  the  appraise- 
mentk  when  regnlarly  returned,  is  made  prima  fade  eridenee  of  the  Talne 
of  the  estate  in  all  suits  by  or  against  him;  bnt  it  is  not  eonclnsive  eri- 
denee, nnd  the  probate  court  may  oompel  an  additinnal,  full,  and  oocfect 
inrentory  to  be  filed. 

Pbosatb  Coubt  HA8  No  Jjrumasmois  to  decide  upon  the  Talidity  of  titles 
or  oontracts  in  a  direct  proceedin|^  but  when  discharging  the  duty  im- 
posed upon  it  by  the  constitution  and  laws,  it  has  the  power  incidentally 
to  try  titles  and  to  pass  upon  the  Talidity  and  construction  of  contracts, 
and  thia  role  applies  to  property  in  the  pnssnasion  ol  an  executor  or 
administrator,  alleged  to  be  assets  of  the  estate  of  the  testator  or  intes- 
tate. 

iHRBuiaENT  Based  on  Lots  asd  Amcnoii,  and  the  considsration  of  one 
dollar,  is  a  Toluntary  deed  of  gift,  and  not  a  oooTeyanoe  of  property 
based  upon  a  consideration  deemed  valuable  in  law. 

Out  or  Cbattil  PxBaoNAL  is  Act  of  Trahsfebbiho  Biobt  and  posses- 
sion thereto,  whereby  one  man  renounces  and  another  acquires  imme- 
diately all  right  and  title  to  the  gift. 

No  CosrsiDaBATiow  n  Kbobbabt  to  Suppobt  Oma,  and  if  made  bona  Jide, 
and  there  is  immediate  delivery  of  possession,  they  are  good  against  the 
world. 

DiLXTKRT  of  Poasnuov  IS  EflBEHTiAL  TO  VAUDrTT  of  a  gift  of  personal 
chattels^  whether  it  is  made  by  parol  or  by  an  instrument  in  writing, 
and  if  immediate  deUvery  of  possession  does  not  take  place^  it  ie  not  a 
gift,  but  a  contract. 

As  Bbwjmh  Donob  aitd  Doim;  Btatuts  of  Frauds  has  no  application 
to  the  question  whether  or  not  delivery  is  eesential  to  the  validity  of  a 
gift  of  personal  chattels  made  either  by  parol  or  in  writing. 

Tmi  opinion  states  the  facta. 

T.  O.  TiijppeT  and  F.  Smith,  for  the  appellant. 

Davis  and  HUl,  for  the  appelleee. 

By  Conrty  Sioth,  0.  J.  This  was  a  proceeding,  by  petition^ 
in  the  court  of  probates  of  Madison  county,  to  compel  the  exec- 
utor to  deliver  to  the  petitioners  certain  slayes,  which  they 
claimed  aa  a  specific  legacy  nnder  the  will  of  Mrs.  Ann  McWillie, 
deceased.  The  petitioners  alleged  that  the  testatrix  having 
made  and  published  her  last  will  and  testament,  in  which  she 
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bequeathed  to  Ann  J.  Mikey,  the  wife  of  Owen  Van  Yacter,  cer. 
tain  slayes,  died  in  1844;  that  the  will  was  duly  admitted  to 
probate  in  said  court,  and  that  Abram  A.  Mc Willie  was  appointed 
sole  executor  by  the  will;  that  McWillie  qualified  as  the  exec- 
utor, took  possession  of  said  slaves,  and  continues  to  hold  them; 
that  all  the  debts  of  the  testatrix  have  been  paid,  and  that  more 
than  twelve  months  have  elapsed  since  the  date  of  his  letters 
testamentary.  The  petitioners  pray  for  a  deli^ry  of  the  slaves, 
with  bire,  or  the  payment  of  their  value  and  the  amount  of  their 
hire. 

A  demurrer  was  filed  to  the  petition,  which  was  sustained, 
and  the  petition  dismissed.  On  appeal  the  decree  was  reversed, 
and  the  demurrer  overruled  in  this  court.  And  the  cause  being 
remanded,  the  defendant  filed  his  answer,  in  which  he  admi<>- 
ted  that  he  was  the  executor,  as  charged;  denied  that  as  such 
executor  he  held  possession  of  the  slaves  claimed  by  the  peti« 
tioners,  and  refers  to  the  inventory  of  the  testatrix's  estate,  re- 
turned by  himself,  as  containing  a  true  statement  of  the  effects 
belonging  to  it.  He  alleged  that  when  she  died  the  testatrix 
was  not  seised  of  the  slaves,  and  in  support  of  this  allegation, 
refers  to,  and  makes  it  a  part  of  his  answer,  a  certain  instrument 
alleged  to  have  been  executed  by  the  testatrix  on  the  twenty- 
fifth  of  April,  1842.  As  a  further  defense,  he  alleged  that  the 
bequest  set  up  in  the  petition  was  invalid  for  want  of  title  in  the 
testatrix;  and  referred  to  the  will  of  Adam  McWillie,  deceased, 
a  certified  copy  of  which  was  made  part  of  the  answer.  The  de- 
fendant denied,  further,  that  the  debts  were  all  paid. 

The  cause  was  heard  upon  the  petition,  answer,  and  proofs, 
and  a  decree  was  rendered,  by  which  the  defendant  was  ordered 
to  deliver  up  the  slaves,  and  to  pay  a  certain  sum  as  compensa- 
tion for  their  hire,  or  in  default  of  such  delivery  and  payment, 
to  pay  petitioners  the  value  of  the  slaves  and  their  hire,  as  de- 
termined by  the  decree.  Whereupon  an  appeal  was  taken  to 
this  court,  and  a  reversal  of  the  decree  is  sought  upon  grounds 
which  we  will  proceed  to  consider. 

It  is  first  insisted  that  in  this  proceeding  the  inventory  re- 
turned by  the  executor  was  conclusive  as  to  the  description 
and  value  of  the  assets  for  whidi  he  was  accountable;  and 
hence,  as  the  slaves  claimed  as  a  specific  legacy  were  not  re- 
turned by  the  executor  as  part  of  the  testatrix,  estate,  the  court 
had  no  authority  to  go  beyond  the  inventory,  and  order  distri- 
bution of  property  not  embraced  in  it. 

We  may  admit  the  correctness  of  this  doctrine  as  applied  to 
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a  silxiilar  proceeding  in  the  ecclesiastical  courts  of  England, 
whose  powers  and  jurisdiciiona  are  restricted  to  much  narrower 
limits  than  the  authority  and  jurisdiction  of  the  courts  of  pro- 
bates in  this  state.  In  the  absence  of  statutory  directions,  it  is 
found  conyenient  to  adopt  the  modes  of  proceeding  obaerred  by 
those  courts.  But  in  questions  concerning  the  jurisdiction  of 
the  courts  of  probates,  we  do  not  refer  to  the  ecclesiastioal 
courts  of  Sngland  as  an  authoritatire  standard.  The  constitn- 
tk>n  of  the  state  is  the  common  source  of  the  authority  and 
powers  of  all  our  courts;  and  hence,  in  all  questions  in  regard 
to  the  extent  of  their  respeetiTe  jurisdictions,  must  determine 
the  controYersy.  The  jurisdiction  of  the  courts  of  probates 
oter  the  estates  of  decedents  was  intended  by  the  constitution 
to  be  full  and  ample,  and  has  by  this  court  been  unifonnly  held 
to  be,  in  the  main,  exclusive.  In  all  cases  in  which  letters  tes- 
tamentary, of  administration,  or  of  collection  are  granted,  it  is 
made  the  dnfy  of  the  executor,  administrator,  or  collector, 
within  a  limited  time,  to  return  an  inyentory  of  the  assets  of  the 
estate  in  his  hands:  Hutch.  Code,  661.  The  object  of  this  pro- 
rision  of  the  statute  was  to  secure  regularity  and  method  in  the 
management  of  decedents'  estates,  to  insure  greater  fidelity  on 
the  part  of  those  intrusted  with  their  administration,  and  to 
guard  the  rights  of  all  parties  interested,  by  furnishing  means 
of  aeourate  information  as  to  the  value  of  any  estate  in  the 
course  of  administration.  The  inyentory,  with  the  appraise* 
ment,  when  made  out  and  returned  agreeably  to  the  directions 
of  the  statute,  is  made  prima  facie  CTidence  of  the  value  of  the 
estate  in  all  suits  by  or  against  an  executor  or  administrator. 
But  in  no  case,  nor  in  any  court,  is  the  inventory  declared  to 
be  conclusive  evidence:  Hutch.  Code,  661,  sec.  77.  And  as 
early  as  1843,  upon  an  application  by  petition  in  the  court  of 
probates  to  oompel  the  respondent,  as  executrix,  to  file  an  addi- 
tional inventory  of  the  estate  of  her  testator,  it  was  held  that 
the  court  of  probates  had  jurisdiction  over  the  subject,  and 
power  to  compel  a  full  inventory  to  be  filed:  KiUcrease  v.  Kill" 
crease^  7  How.  (Miss.)  311.  This  was  a  direct  decision  upon  the 
question  under  consideration,  and  its  propriety  has  never  been 
questioned  in  any  subsequent  adjudication. 

It  is  true,  in  the  case  above  cited,  that  the  application  was  to 
compel  the  executrix  to  file  a  full  and  correct  inventory,  and 
not  for  distribution  of  assets  not  inventoried,  as  in  the  case  at 
bar.  But  we  apprehend  this  difference,  under  the  circumstances 
of  the  present  case,  can  have  no  important  bearing  upon  the 
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power  of  the  court  to  order  a  deliveiy  of  the  slayes  in  contro> 
▼ersj  to  the  petitioners,  if  in  all  other  respects  their  claim  be 
deemed  valid.  Here  it  is  alleged  that  the  executor,  in  his  char- 
acter as  such,  took  possession  of  the  property  claimed  as  a 
specific  legacy,  and  that  he  is  still  in  the  possession  of  it.  The 
court  had  jurisdiction  of  the  person  of  the  executor,  and  of  con- 
sequence its  authority  extended  to  all  property  in  his  possession 
which  rightfully  constituted  part  of  the  testatrix'  estate.  As- 
suming, for  the  present,  that  the  property  in  controversy  was 
assets  of  the  decedent's  estate,  to  which  the  petitioners  were 
entitled  under  the  will  as  a  specific  legacy,  and  that  the  executor 
took  possession,  and  still  holds  possession,  it  would  be  mere 
trifling  to  hold  that  before  he  could  be  called  upon  for  a  delivery 
of  the  property  he  should  be  compelled  to  return  a  full  inven- 
tory, in  which  it  would  be  embraced. 

In  the  second  place,  it  is  insisted  that  the  decree  should  be 
reversed  for  the  reason  that  the  court  had  no  power  to  adjudi- 
cate upon  the  title  to  the  slaves  in  controversy,  to  which  an  ad- 
verse claim  was  set  up. 

It  is  conceded  that  the  courts  of  probates  have  no  jurisdiction 
to  decide  upon  the  validity  of  titles  or  the  validity  and  construc- 
tion of  contracts,  in  a  direct  proceeding;  but  that  those  courts, 
in  the  discharge  of  the  duties  imposed  upon  them  by  the  con- 
stitution, and  the  laws  made  pursuant  thereto,  have  the  power 
incidentally  to  try  title,  and  to  adjudicate  upon  the  validity  and 
construction  of  contracts,  has  never  been  questioned  by  any 
decision  of  this  court.  We  have  seen  that  the  inventory  is  but 
prima  facie  evidence  of  the  description  and  value  of  the  estate 
and  that  it  may,  by  other  evidence,  in  any  suit  by  or  against  an 
executor  or  administrator,  be  shown  to  be  false.  All  the  cases 
recognize  the  power  of  those  courts  to  compel  the  executor  or  ad- 
ministrator to  make  a  correct  and  full  inventory  of  the  assets  of 
the  estate  in  his  hands:  KiUcreaae  v.  Killorease,  7  How.  (Miss.) 
811;  BumeU  v.  Strong,  26  Miss.  116;  Anderson  v.  Dithe,  28  Id. 
87;  Snodgrass  v.  Andrews,  30  Jd.  487  [64  Am.  Dec.  169].  It  is 
manifest  that  these  cases,  in  effect,  recognize  the  authority  to 
adjudicate  upon  the  title  of  property  in  the  possession  of  the 
executor  or  administrator,  which  is  alleged  to  be  assets  of  the 
estate  of  the  testator  or  intestate.  For  otherwise  the  jurisdic* 
tion  of  the  courts  of  probates  in  this  respect  would  be  utterly 
nugatory.  The  case  of  Hill  v.  Hardy,  34  Miss.  289,  is  a  direct 
decision  upon  the  question.  In  that  case  it  was  held  that  in 
matters  connected  with  orphans'  business  and  the  administra« 
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tion  of  decedents'  estates,  where  the  question  is  inddentaUy 
presented/  the  court  of  probates  has  jurisdiction  to  trj  title 
and  to  determine  upon  the  ralidity  and  construction  of  con- 
tracts. 

In  the  case  at  bar,  the  property  claimed  as  a  specific  bequest 
was  in  the  possession  of  the  testatrix  at  the  time  of  her  death, 
and  went  into  the  hands  of  her  executor,  who  still  held  posses- 
sion when  the  petition  was  filed.  Under  these  circumstances, 
there  can  be  no  dispute  that  in  a  proceeding  to  compel  him  to 
retom  an  inTcntoiy  of  it  the  court  would  hare  jurisdiction  to 
decide  upon  the  testatrix'  title.  This  being  established,  it  fol- 
lows necoooarily  that  the  court  would  have  the  same  power  in 
an  application  for  distribution.  In  the  third  and  last  place,  it 
is  contended  that,  conceding  the  authority  of  the  court  to  go 
mto  the  iuTestigation  of  title,  the  decree  was  erroneous  upon 
the  facts  established  by  the  CTidenoe  in  the  cause. 

The  adrerse  title  set  up,  and  upon  which  the  assumption  is 
based,  that  the  properly  in  question  was  not  assets  of  the  estate, 
and  therefore  not  subject  to  distribution,  arises  under  the  deed 
of  gift  referred  to  in  the  defendant's  answer.  That  deed  pur- 
ports to  be  founded  upon  the  love  and  affection  which  the  donor 
or  grantor  bore  to  the  donee,  Mrs.  Sarah  J.  MoWillie,  her 
daoghter-in-law,  and  the  further  consideration  of  one  dollar. 
It  conyeyed  certain  slaves,  including  those  in  controTcrsy,  to 
His.  Sarah  J.  McWillie,  for  life,  with  remainder  to  a  trustee, 
for  the  use  of  the  appellant,  Abram  A.  MoWillie,  and  reserving 
to  the  grantor  during  her  life  the  possession  and  control  of  the 
property.  It  bears  date  on  the  twenty-fifth  of  April,  1842,  and 
was  on  the  same  day  acknowledged  before  a  justice  of  the 
peace,  whose  certificate  is  in  the  following  words:  ''  Personally 
appeared  before  me,  Daniel  Moore,  an  acting  justice  of  the 
peace  in  and  for  said  county,  Mrs.  Ann  McWillie,  widow,  trad- 
ing and  acting  for  herself,  who,  in  my  presence,  signed,  sealed, 
and  delirered  the  foregoing  instrument  of  writing  as  her  own 
act  and  deed,  and  for  the  purposes  therein  specified. ' '  The  gran- 
tor died  on  the  fifth  of  October,  1844,  and  the  deed  was  filed 
for  record  two  days  after  that  event.  The  record  contains  no 
farther  proof  of  the  delivery  of  the  deed.  Abram  A.  McWillie 
lived  on  the  same  place  with  the  grantor  when  the  deed  was 
executed  and  when  she  died.  There  was  no  evidence,  nor  an 
attempt  at  proof,  that  the  slaves  specified  in  the  deed  were  ever 
delivered  to  any  person  ijiterested  under  it.  On  the  contrary, 
in  accordance  with  the  reservation  in  the  deed,  the  evidence 
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tends  strongly  to  show  that  in  point  of  fact  there  never  was  a 
deliyeiy  of  the  property  embraced  therein. 

The  questions  arising  upon  these  facts  respect  the  validity^ 
due  execution,  and  delivery  of  the  instrument  under  which  ihe 
adverse  claim  of  Mrs.  Sarah  J.  Mc Willie  and  the  appellant  is 
set  up.  We  will  first  direct  our  attention  to  the  diaracter  of 
the  instrument  itself,  as  our  conclusions  upon  that  subject  may 
dispense  with  any  further  investigation. 

We  entertain  no  doubt  that  the  instrument  in  question  is  to 
be  regarded  as  a  voluntary  deed,  and  not  a  conveyance  of  prop* 
erty  based  upon  a  consideration  deemed  valuable  in  law.  It  is 
what  the  law  recognizes  as  a  deed  of  gift.  The  proposition  to 
be  solved,  therefore,  is  whether  a  gift,  or  a  donation  of  chattels 
personal,  without  delivery  of  possession  to  the  donee,  by  deed 
of  gift  which  reserves  possession  to  the  donor  for  life,  is  valid 
under  the  law  of  this  state.  A  gift  of  a  chattel  personal  is  the 
act  of  transferring  the  right  and  possession  thereto,  whereby  one 
man  renounces  and  another  man  acquires,  immediately,  all  right 
and  title  thereto.  No  consideration  is  necessary  to  support  it; 
and  if  made  bona  fide,  and  there  is  an  immediate  delivery  of  pos* 
session,  it  is  good  against  the  world.  But  if  the  gift  does  not 
take  efiEect  by  immediate  delivery  of  possession,  it  is  then  not  a 
gift,  bub  a  contract.  The  subject  of  the  gift  must  be  certain, 
and  there  must  be  the  mutual  consent  and  concurrent  will  of 
both  parties.  Delivery  of  possession  to  the  donee  was  essential 
to  the  validity  of  a  gift  of  a  chattel  personal.  This  was  un« 
questionably  the  rule  at  common  law  in  regard  to  gifts  by  parol. 
But  a  distinction  has  been  taken  in  some  of  the  English  cases 
between  gifts  by  parol  and  by  deed,  and  it  has  been  hinted  or 
assumed  that  a  gift  of  a  chattel  might  do,  without  delivery,  if 
made  by  deed  or  in  writing:  Flower's  Oase,  Noyes,  67,  cited  by 
Kent;  Irons  v.  SmaUpiece,  2  Bam.  &  Aid.  551. 

This  rule,  as  a  principle  of  the  common  law,  at  best  rests  upon 
slender  authority,  and  by  Chancellor  Kent  is  denied  to  exist:  2 
Kent's  Com.  439.  However  this  may  be,  no  doubt  can  be  enter- 
tained as  to  the  doctrine  of  this  court  on  the  subject  for  the  last 
twenty  years,  as  no  distinction  has  ever  been  recognized  between 
the  gift  of  a  chattel  personal  by  parol  or  by  deed.  In  all  eases  in 
which  the  question  has  come  directly  before  the  court,  and  where 
its  determination  was  necessary  to  a  disposition  of  the  case,  it 
is  held  that  delivery  of  possession  is  essential  to  the  validity  of 
a  gift,  whether  attempted  to  be  made  by  parol  or  by  an  instru- 
ment  in  writing:  Marshall  v.   Fulgham,  4  How.  (Miss.)  216; 
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Tkomp^on^,  I^ompson,  2  Id.  745;  Carradme  v.  OoUm%^  7  Bmed. 
k  M.  428;  NewdL  t.  Newell,  84  Miss.  385;  Haley  v.  Brvwn,  not 

reported. 

In  the  two  first  eases  the  qaestion  arose  xxpom  deeds  whieii  pur- 
ported to  eonyej  the  property  donated  absolutely,  without  any 
condition  or  reservation  of  possession  to  the  donors.  In  the 
third  case  the  words  "  under  my  own  proper  guardianship  and 
protection"  were  inserted  after  the  habendum  in  the  deed 
of  gift,  which,  it  is  manifest,  was  equivalent  to  a  reservation  of 
the  possession  until  the  donor  should  see  proper  to  perfect  the- 
gift  by  a  delivery  of  the  property  specified  in  the  deed.  The 
charges  given  in  the  court  below,  raised,  directly,  the  question 
whether  the  deed  was  operative  or  not,  unless  there  had  been  a. 
delivery;  and  it  was  distinctly  held,  and  stated  to  be  the  sett}ed4 
doctrine  of  this  court,  that  a  delivery,  either  actual  or  con-- 
structive,  was  essential  to  the  validity  of  a  gift;  and  of  course, 
whether  the  gift  was  l^  parol  or  an  instrument  of  writing,  as 
the  question  then  under  consideration  arose  upon  a  deed  duly 
executed  and  recorded.  The  court  say  in  that  case:  "  As  be- 
tween the  donor  and  donee,  the  gift  of  a  chattel  is  incomplete 
without  delivery,  or  some  act  equivalent  to  a  delivery,  if  at  the 
time  the  thing  be  susceptible  of  transmission.  We  do  not  say 
that  actual  delivery  is  necessary;  it  may  be  constructive  or  sym- 
bolical. Perhaps  the  delivery  of  a  deed,  or  having  it  recorded, 
might  be  regarded  as  circumstances  sufficient  to  amount  to  a 
delivery,  or  to  justify  the  presumption  that  a  deliyery  had  been 
made.  We  only  decide  that  delivery,  actual  or  constructive,  is 
necessary." 

The  fourth  case,  Haley  v.  Brovm,  presented  the  precise  ques- 
tion under  consideration.  In  that  case  there  was  no  written 
opinion;  but  it  was  decided  expressly  upon  the  authority  of  the 
case  previously  cited.  The  case  of  NevoM  v.  Newell^  supra, 
reco^gnizes  the  doctrine  held  in  all  the  preceding  cases;  that  is, 
that  **  a  gift  is  never  complete  without  a  delivery  of  the  prop- 
erly." 

It  has  been  supposed  that  the  statute  of  frauds  (Hutch.  Code, 
637,  sec.  2)  has  an  important  bearing  upon  the  subject.  The 
expressed  and  manifest  object  of  that  statute  was  to  protect 
creditors  and  purchasers  without  notice  against  fraudulent  sales 
and  Toluntary  gifts.  For  this  purpose,  the  statute  requires 
that  possession  shall  remain  with  the  donee,  or  a  deed  duly 
executed  and  recorded,  as  notice  to  the  world  that  the  gift  was 
made.    It  is  clear  that  the  statute  does  not  attempt  to  change 


134  Mo  Willie  v.  Van  Yagteb.  pkfuis. 

the  rule  at  common  law,  which  makes  deliveiy  to  the  donee 
essential  to  the  validitj  of  a  gift  of  a  chattel  personal.  It  pro- 
ceeds upon  the  presumption  that  a  valid  gift  has  been  made; 
and  provides  that  the  gift,  however  valid,  shall  not  stand  a^inst 
creditors  and  purchasers,  unless  possession  shall  remain  with 
the  donee,  or  the  gift  be  evidenced  by  deed  duly  executed  and 
recorded.  It  is  hence  manifest  that  the  statute  has  no  applica- 
tion to  the  subject. 

As  delivery  is  the  act  by  which  the  donor  parts  with  his  title 
and  possession  to  the  subject  of  a  donation,  and  the  donee  ac« 
quires  the  right  and  possession  thereto,  it  seems  too  plain  for 
controversy  that  if  a  deed  of  gift  which  purports  to  transfer 
the  possession  and  title  to  a  chattel  to  take  eff&ct  in  proBsenii  be 
inoperative,  unless  delieeiy  be  made  to  the  donee,  a  deed  of 
gift  of  chattels  which  purports  to  convey  a  present  interest  to 
take  effect  in  possession  upon  some  future  event,  where  posses- 
sion is  not  delivered,  but  is  expressly  reserved  to  the  donor, 
must  also  be  invalid. 

As  this  is  incontrovertibly  true,  in  order  to  avoid  a  veiy  pal- 
pable inconsistency  we  wotQd  be  driven  to  hold  that  the  gift, 
in  either  case,  is  void  without  delivery  of  possession,  or  that  a 
delivery  is  not  necessary  to  the  validity  of  a  gift  of  a  chattel 
personal.  But  if  we  adopt  the  latter  alternative,  we  disregard 
a  plain  principle  of  the  common  law,  and  discard  a  doctrine  of 
this  court  which  has  been  acted  upon  by  citizens,  clients,  and 
counsel  for  near  a  quarter  of  a  century  as  the  settled  law  of  the 
land. 

Our  decision  in  the  recent  case  of  Wall  v.  TTbB,  80  Miss.  91 
[64  Am.  Dec.  147],  has  been  cited  as  holding  an  adverse  doctrine 
on  the  subject. 

In  that  case  the  main  question  was,  whether  a  certain  instru- 
ment, admitted  to  probate  as  the  last  will  and  testament  of  the 
deceased,  was  "  in  law  a  deed  or  a  will.''  The  question  whether 
the  instrument  was  a  will  or  not  was  clearly  not  dependent  upon' 
the  further  question  of  the  validity  of  the  instrument,  if  held  to 
be  a  deed,  and  not  a  will.  The  legitimate  investigation  of  this 
court  necessarily  terminated  with  the  conclusion  that  the  instru- 
ment was  a  deed,  and  not  a  will.  It  could  not  properly  decide 
upon  its  validity  as  an  instrument  of  that  character,  as  no  such 
question  could  have  been  raised  or  decided  in  the  court  of  pro- 
bates. Under  these  circumstances,  it  is  clear  that  whatever  ex- 
pressions may  have  been  used,  it  was  not  our  intention  to  over- 
rule the  previous  decisions  on  the  subject  of  gifts. 
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The  common  law  of  England,  modified  bj  the  peculiar  geniua 
of  our  institutions,  and  altered  by  special  legislative  enactments, 
constitutes  the  great  body  of  our  municipal  jurisprudence. 
This  court,  in  its  adjudications  upon  the  subject  under  consid- 
eration, has  adopted  as  a  rule  of  decision  an  acknowledged 
principle  of  the  common  law,  which  it  is  manifest  is  not  repug- 
nant to  the  genius  of  our  goyemmenty  and  which  it  is  believed 
has  never  been  altered  by  the  legislature.  Clearness  and  cor- 
rectness in  the  exposition  of  the  law,  and  the  just  application 
of  its  true  principles  in  the  settlement  of  controversies,  is  a 
high  duty  imposed  upon  courts.  But  at  the  same  time,  wisdom 
and  sound  policy  require  certainty  and  stability  in  their  decisions. 
If,  therefore,  we  were  doubtful  of  the  expediency  of  the  law, 
and  even  questioned  the  correctness  of  the  doctrine  of  this 
court  upon  the  subject,  we  should,  nevertheless,  at  this  day 
feel  bound  to  adhere  to  it. 

This  Tiew  of  the  subject  renders  further  examination  unneces- 
sary. 

Decree  affirmed.  __^ 

Ha:7dt,  J.,  concurred  in  affirming  the  judgment^  and  also  upon  all  points 
contained  m  the  opinion  tupra^  except  aa  to  whether  a  deed  of  gift,  signed, 
•ealed,  and  delivered  by  the  donor,  conveying  personal  chattels  to  the  donee, 
hat  reserving  possession  to  the  donor  for  a  specified  time,  is  v«Jid  as  betireen 
the  parties  to  transfer  the  title  to  the  property  to  the  donee.  In  reviewing 
the  cases  of  Thompson  v.  Thompson,  2  How.  (Miss.)  737,  and  Marshall  v, 
Fulgham^  4  Id.  216,  he  said  that  in  the  former  the  instmment  nnder  which 
title  was  claimed  was  not  a  deed  in  law,  and  could  not  import  any  of  the 
legal  efficacy  of  a  deed.  The  question  under  discussion  did  not,  therefore, 
arise  in  that  case.  In  the  latter  the  deed  contained  no  reservation  of  posses- 
sion in  the  donor,  and  it  was  there  held  that  a  deed,  not  taking  effect  by  im* 
mediate  possession  of  the  chattel,  is  not  a  gift,  but  a  contract.  This  rule  is 
deduced  from  2  Bla.  Com.  442,  but  it  is  evident  that  the  text  refers  to  gifts 
by  parol  when  it  is  said  that  a  true  and  proper  gift  is  always  accompanied  by 
delivery  of  the  chattel,  for  it  is  then  beyond  the  power  of  the  donor  to  retract 
it;  but  without  delivery  it  is  not  a  gift,  but  a  contract;  yet  it  is  shown  that 
if  the  gift  is  by  deed,  though  voluntary,  the  donor  is  bound  by  it,  because  it 
imports  a  consideration.  It  is  therefore  evident  that  the  language  employed, 
relating  to  the  necessity  for  change  of  possession,  refers  to  what  is  denomi- 
nated '*  a  true  and  proper  gift  "—one  made  by  parol;  for  in  the  same  chap- 
ter it  is  laid  down  that  gifts  of  chattels  may  ba  made^  as  a  general  rule, 
"either  in  writing  or  by  word  of  mouth,  attested  by  sufficient  evidence,  of 
which  delivery  of  possession  is  the  strongest  and  most  essential."  It  follows, 
therefore,  that  the  fact  that  the  gift  has  been  made  may  bo  shown  by  other 
endence  except  that  of  delivery  of  possession.  Henco  the  language  employed 
in  the  text  haa  no  application  to  gifts  made  by  deed,  it  relating  exclusively 
to  those  made  by  parol.  The  learned  judge  then  says  that  it  can  make  but 
little  difference,  as  between  the  donor  and  donee,  by  what  name  the  act  is 
designated,  if  tiie  gift  by  deed  is  to  be  conaiderod  as  a  contract;  for  as  such 
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it  would  bind  the  donor,  and  the  donee  wonid  in  equity  take  the  nae  aad  poa- 
Beidon  of  the  chattel  which  th<^  donor  had  contracted  to  convey  acoordin^  to 
the  terms  of  the  contract;  while  as  to  creditors  and  bona  Jide  purchasers,  the 
deed,  if  recorded,  is  rendered  valid  by  the  statute  of  frauds. 

The  rule  as  laid  down  in  MamhaU  ▼.  Fulgkam,  supra,  is  not  sustained  by 
the  subsequent  decisions  of  the  same  court;  for  in  Carradme  t.  Colluis,   7 
Bmed.  &  M.  428»  it  is  said  that,  "as  between  donor  and  donee,  the  gift  of 
a  chattel  is  incomplete  without  delivery,  or  some  act  equivalent  to  delivery. 
The  delivery  may  be  constructive  or  symbolical.    Perhaps  the  delivery  of  a 
deed,  or  having  it  recorded,  might  be  regarded  as  circumstances  sufficient  to 
amount  to  delivery,  or  to  justify  the  presumption  that  delivery  had  been 
made.    Wo  do  not  decide  what  is  a  sufficient  deUveiy,  or  what  is  snfficxent 
evidence  that  it  was  made.     We  only  decide  that  deli^rery,  actual  or  con- 
structive, is  necessary."    This  rule  is  sustained  by  Cook  v.  Hutted,  12  Johns. 
188,  and  Orangiac  v.  Arden,  10  Id.  293;  but  in  neither  of  these  cases  is  any- 
thing said  about  the  validity  of  a  gift  by  deed  without  delivery  of  the  chat- 
tel to  the  donee,  as  they  were  all  of  them  caseti  of  parol  gifts.    When  it  is 
said  tb&t  the  case  of  Wall  v.  Wall,  64  Am.  Dec.  147,  has  no  application  to  the 
point,  there  is  misapprehension,  for  the  question  there  was  whether  a  certain 
instrument  was  a  will  or  a  deed.    In  determining  this  question,  two  others 
were  presented,  namely,  whether  the  instrument  was  delivered;  and  further, 
as  to  whether  it  was  valid,  possession  being  reserved  to  the  donor  for  life; 
and  it  was  decided  that  the  disposition  was  legal,  and  that  it  was  a  valid 
deed,  and  not  a  will.    His  honor  then  cites,  in  support  of  his  view  of  the  dis- 
tinction between  the  necessity  of  delivery  in  case  of  gift  by  deed  and  one 
by  parol,  the  following  authorities:  Chit.  Con.  52;  Williams   on  Personal 
Property,  33;  Trans  v.  Smallpiece,  2  Bam.  &  Aid.  651;  Ward  v.  Audland,  16 
Mce.  &  W.  871;  Banh  v.  Marhsbern/,  3  Litt  276;  Bohn  v.  HeadUy,  7  Har. 
&  J.  257;  Caines  v.  Marley,  2  Yerg.  682;  Duncan  v.  Se{P8  Adm'rs,  1  Murph. 
466;  and  says  that,  except  Marshall  v.  Fulgkam,  4  How.  (Miss.)  216,  no  au- 
thority has  been  produced  holding  that  gift  by  deed,  executed  and  delivered 
without  delivery  of  the  chattel,  was  not  valid.    He  thinks  that  the  validity 
of  a  gift  made  by  deed  is  recognized  by  the  statute  of  frauds  as  laid  down  in 
Hutch.  Code,  638,  sec.  2,  which  provides  that  any  conveyance  of  chattels 
shall  be  taken  to  be  fraudulent  as  to  creditors  and  subsequent  purchasers 
which  is  not  for  a  valuable  consideration,  unless  made  by  deed  acknowledged 
and  recorded,  or  unless  possession  pass  to  the  donee. 

It  would  be  impossible  to  hold  a  deed  so  made  valid  as  to  creditors  and 
subsequent  purchasers,  and  inoperative  as  to  the  parties  to  it,  for  the  statute 
recognizes  the  rule  that  the  deed,  though  void  as  to  creditors  and  subsequent 
purchasers,  and  must  be  recorded  in  order  to  be  effectual  as  to  such  persons; 
yet  as  regards  the  parties  to  it,  no  registration  is  necessary  in  order  to  make 
it  valid  and  binding,  provided  it  is  duly  executed  and  delivered.  "  As  between 
the  donor  and  donee,  irrespective  of  the  claims  of  creditors  and  subsequent 
purchasers,  no  reason  of  sound  policy  appears  to  require  that  a  donor  shall 
not  have  the  power,  by  deed  duly  executed  and  delivered,  and  especially  if 
recorded,  to  convey  his  chattel  by  way  of  gift  to  a  person  standing  in  such  a 
relation  of  blood  or  kindred  to  him  as  to  constitute  a  good  consideration,  to 

take  effect  in  possession  at  a  specified  time Nor  does  this  rule  disturb 

any  rights  which  may  have  been  acquired  by  conformity  to  the  rule  in  MoT' 
shall  V.  Fulgham,  That  decision  is  but  the  negation  of  a  power.  No  prao* 
tice  can  have  grown  up  under  it  in  the  country,  and  no  instruments  could 
have  been  made  with  reference  to  it,  the  operation  of  which  would  be  affected 
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If  the  Tiew  of  tbe  qvMtion  hero  taken.  Biit^  on  the  eootemiy,  tlie  omet  art 
munenMifl  in  the  oovmfary  where  this  mle  has  been  aeted  upon,  and  where 
doedi  of  gift  haTO  been  made  in  good  faith  and  duly  delirered  and  reoorded, 
and  treated  by  the  partiea  aa  valid,  reaenring  pnaieerion  of  ohattela  to  the 
donor  for  a  apecified  time.  In  all  anch  caaea  the  honeat  intentiona,  and  it 
may  be  jnat  diapoaitiona  of  property  of  the  donor,  wonld  be  defeated  under 
the  mle  contended  for,  and  with  the  moat  nnjnat  oonaeqoenoee.  Under 
these  Yiewa  of  the  anbject^  I  am  of  opinion  that  the  deed  in  thia  cmo,  if  it 
had  been  dnly  executed  and  deliTered,  would  have  been  Talid  as  between 
the  donor  and  donee,  to  convey  the  slaves  to  the  donee,  to  take  effect  in  poe- 
session  at  the  donor's  death."  After  reciting  the  facta  aa  given  in  the  princi- 
pal opinum  conceming  the  execution  and  delivery  of  the  deed.  Judge  Handy 
eondndea  that  they  do  not  show  a  sufficient  compliance  with  the  require, 
ments  of  .the  statute  to  admit  the  deed  to  record,  nor  are  they  competent  evi- 
dence of  the  fact  of  execution  or  sufficient  proof  of  delivery;  this  cannot  be 
presumed,  and  the  drcnmstances  appear  to  justify  a  contraiy  oonolnaion. 

JuBiSDicnoN  OF  PHOBATB  CousT  over  the  distribution  of  the  eatatea  of 
deoedeata  b  oonclnaive;  (koines  v.  8mU^,  45  Am.  Dec.  895;  S^uUn  v.  Sekultt, 
60  Id.  335;  Afpermm  T.  OoUrtU,  29  Id.  239;  note  to  PiUtm  v.  Pkkim.  18  Id. 

116. 

CoBsiDKELATioir  OF  Lovs  ASCD  Affbcthox  ia  not  sufficient  to  support  a  deed 
requizing  a  valuable  oonaideration:  Corwm  v.  Conrin^  57  Am.  Deo.  458;  such 
eonaderation  will  support  an  inheritance:  Piermm  v.  Amuiiroitg,  53  Id.  440; 
and  any  valuable  oonaideration,  however  amall,  will  support  a  deed:  Beit  v. 
Seammon,  41  Id.  706.  In  some  cases  no  consideration  ia  neoe«ary :  Thompion 
T.  Thompaon,  68  Id.  638;  and  note  649. 

Delivsby,  Actual  ob  CoMSTBUcnvB,  is  essential  to  the  validity  of  gifts 
ef  personalty:  8anbom  v.  Ooodhue,  59  Am.  Deo.  396,  and  dtationa  in  note 
401;  see  also  WattY.  WaU,  64 Id.  147. 

br  SEmoDCSHT  of  Ectatb  of  DacsDom»  the  probata  eonrt  has  oondu- 
she  Juriadietion:  ffooverr.  Brem,  43  Miss.  612,  citing  the 
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TTiTDiR  MBsmsiPFi  CoDB,  ACTUAL  Advsbsb  PosssnioN  of  land  for  ten  years 

vests  a  full  and  complete  title  thereto  in  the  possessor,  who  may  main« 

tsin  ejeotment  for  it  without  further  evidence  of  title. 
QUBRIOK  OF  Adyxbss  PoflSBSiON  depends  on  the  intention  of  the  posseesor, 

and  the  knowledge  or  means  thereof  on  the  part  of  the  owner  of  the  land. 

It  is  a  question  of  fact  to  be  determined  by  the  jury. 
VnnBLB  AMD  Notorious  Occufatioit  of  land  with  intent  to  claim  against  the 

world  rendera  the  entry  and  poeaession  adverse. 
Li  OEDm  TO  Baoiia  PossnsiON  Advxbsb,  direot  proof  of  oceupanoy  during 

the  whole  period  preaoribedby  the  statute  of  limitations  is  not  neoessary; 

malring  improvements  or  receiving  rents  for  a  considerable  length  of  time 

is  sufficient  without  residence. 
RnxHEB  AoruAL  Oooupation,  CuLnvAnoK  hob  BniDSNCi  are  necessary  to 

eonatitate  aetnal  adverse  possession,  when  the  property  is  so  situated  aa 
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not  to  admit  of  any  permanent  nseful  improvement,  and  the  oontinned 
olaim  of  the  party  haa  been  evidenced  by  public  acts  of  ownership  inch 
as  he  would  exercise  over  property  which  he  claimed  in  his  own  rights 
and  woald  not  exercise  over  property  which  he  did  not  claim. 
Pabtt's  Right  to  Recoteb  is  Babrbd,  who,  having  knowledge  of  the  open 
and  notorions  adverse  possession  of  another,  evidenced  by  claiming,  cul- 
tivating, and  using  the  land  adversely  to  the  former's  rights  for  twelre 
years,  permits  it,  without  any  attempt  on  his  part  to  assert  his  tide,  and 
there  is  an  absence  of  all  evidence  tending  to  show  any  abandonment 
of  such  possession. 

m 

The  facts  are  stated  in  the  opinion. 

Nye  and  Hill,  and  Burris  and  Armistead^  and  Oibba  and  IVU" 
kimon,  for  the  plaintiff  in  error. 

R.  8.  HoUy  for  the  defendant  in  error. 

By  Court,  Habbis,  J.  This  is  an  action  of  ejectment  by  the 
defendant  in  error,  John  P.  Wilson,  to  recover,  as  heir  at  law 
to  his  father,  William  Wilson,  the  tract  of  land  in  controversy. 

The  bill  of  exceptions  appearing  in  the  record  is  singularly 
inconsistent  and  repugnant,  and,  in  strictness,  perhaps  liable  to 
serious  objections.  No  point  is,  however,  made  by  counsel  on 
this  ground,  and  we  therefore  pass  these  irregularities,  with  the 
single  remark  that  the  indulgence  heretofore  extended  to  them 
ia  of  very  doubtful  propriety;  and,  in  the  language  of  the  chief 
justice  in  Haynie  v.  Slate^  32  Miss.  404,  *'a  further  departure 
from  the  rule  of  practice  l5ud  down  by  the  statute  is  not  to  be 
tolerated." 

Regarding  the  bill  of  exceptions  as  a  bill  taken  to  the  refusal 
of  the  court  to  grant  a  new  trial  on  the  motion  of  appellant,  for 
th(9  reason  therein  stated,  that  the  jury  found  contrary  to  law 
and  evidence,  we  will  proceed  to  examine  this  ground  of  error. 

The  evidence  shows  that  the  tract  of  land  in  dispute  was 
entered,  according  to  the  act  of  congress,  by  John  Carson,  in  the 
year  1828.  The  plaintiff  then  introduced  a  deed  from  said  Car- 
son and  wife,  conveying  the  land  in  dispute  to  appellee's  fa- 
ther, William  Wilson;  and  proved  that  he  is  the  only  child  and 
heir  at  law  of  the  said  William  Wilson,  the  grantee  in  the  deed, 
who  died  in  1844  or  1845;  that  John  Carson,  the  grantor.  setUed 
on  the  land  in  1828;  that  in  1832  Carson  and  Wilson  both  stated 
that  Carson  had  sold  the  land  to  WilUam  Wilson;  and  that  soon 
afterwards  the  said  William  Wilson  took  possession  of  said  land. 
The  deed  from  Carson  to  Wilson  bears  date  in  June,  1832. 

The  evidence  on  the  trial,  as  the  record  shows,  strongly  tended 
to  prove  that  by  a  verbal  exchange  of  lands  between  the  said 
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William  Wilson  and  James  BatcliiFe,  the  land  now  in  dispute  weBi t 
into  the  possession  of  the  said  James  Batcliffe,  who  owned  ad- 
jacent lands,  and  that  the  said  Batoliffe  held  possession  thereof 
nntil  his  death,  in  1836;  that  the  said  Ratdiffe's  heirs  took  pos- 
session of  the  premises  after  his  death,  and  held  them  during  the 
lifetime  of  the  said  William  Wilson  (appellee's  father),  who  died 
in  18^  or  1845;  that  after  the  death  of  the  said  James  Batcliffe, 
in  1836,  one  or  more  of  his  heirs  cultivated  the  Batcliffe  place, 
including  the  land  in  conbx>versy,  or  were  in  possession  of  it  for 
ten  or  fifteen  years.  Witness  Blalock  states  that  the  lands  which 
Wilson  was  to  have  received  for  the  locus  in  quo  is  part  of  the 
land  since  sold  bj  the  heirs  of  said  James  Batcliffe  to  J.  N.  Bat- 
cliffe, and  by  him  sold  to  said  appellant,  Thomas  J.  Ford. 

Said  Ford  was  examined  as  a  witness,  who  proved  his  posses- 
sion of  the  premises  since  1852  or  1853;  that  he  inclosed  them, 
believing  he  had  purchased  them  from  J.  N.  Batcliffe  (his  deed 
is  on  the  record,  bearing  date  the  sixteenth  of  January,  1852, 
showing  that  the  land  in  controversy  was  not  embraced  therein). 
There  was  no  evidence  of  a  deed  of  conveyance  of  the  locus  in 
9U0  by  William  Wilson  to  any  one. 

J.  N.  BatcUffe,  after  proving  the  possession  of  the  locus  for  ten 
or  fifteen  years  by  the  heirs  of  James  Batcliffe,  states  that  after- 
wards, most  of  the  fences  being  burned  down,  the  place  was  not 
occupied  for  about  six  years,  from  1846  to  1852  or  1853,  until  he 
sold  it  to  Thomas  J.  Ford,  the  appellant;  that  he  thought  he 
owned  it,  and  believed  he  had  conveyed  it  to  Ford  by  the  deed 
read  in  evidence.  He  stated  further,  that  William  Wilson  never 
occupied  said  land  from  the  time  his  father,  James  Batcliffe,  firti 
occupied  it  in  1834.  This  action  was  commenced  on  the  fifteenth 
day  of  November,  a.  d.  1857. 

Waiving,  then,  all  other  questions,  we  regard  the  adverse  pos- 
session of  this  defendant,  and  those  under  whom  he  claims,  as 
conclusive  upon  the  rights  of  the  plaintiff.  In  the  case  of  Ellis 
V.  ATurraij,  28  Miss.  129,  under  the  third  section  of  the  act  of 
limitations,  passed  in  1844  (Hutch.  Code,  829),  it  was  held  that 
"  actual  adverse  possession  for  ten  years  vests  a  full  and  com- 
plete title  to  the  land  in  possession;  and  a  party  having  had  such 
possession  might  sue  for  the  recovery  of  it  at  any  time  within 
the  period  limited  in  the  first  section,  without  further  evidence 
of  his  title  than  that  he  had  had  ten  years  in  actual  adverse  pos- 
session; that  it  was  intended  to  secure  a  right  of  property  by  the 
possession  of  ten  years." 

It  is  insisted,  however,  that  the  statutory  title  arising  from 
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ten  years'  actual  adverse  possession  did  not  vest  in  the  appellant 
in  this  case,  because,  notwithstanding  the  actual  adverse  posses- 
sion from  1834  to  1846  in  his  favor,  there  was  then  a  period  of 
between  six  and  seven  years  after  the  fence  was  burned  wlien 
no  one  occupied  the  premises.     Therefore  the  resumption  of 
possession,  in  1852  or  1853,  deducted  from  the  whole  possession 
proved,  would  not  leave  sufficient  time  for  the  operation  of  either 
the  act  of  1822  or  the  act  of  1844.     The  question  of  adverse 
possession  is  one  depending  on  the  intention  of  the  pos8e«<sory 
and  the  knowledge,  or  the  means  of  knowledge,  on  the  part  of 
the  owner  of  the  land;  and  it  is  therefore  a  question  of  fact  to 
be  determined  by  a  jury,  as  the  best  means  of  ascertaining  the 
truth:  Angell  on  Limitations,  477,  notes  2  and  3,  and  numerous 
cases  cited. 

It  is  the  occupation  with  an  intent  to  claim  against  the  world 
which  renders  the  entry  and  possession  adverse.  The  occupa- 
tion must  be  visible  and  notorious,  and  not  clandestine;  so  that 
the  owner  may  be  thereby  notified  to  assert  his  title,  on  the  fail- 
ure to  do  which  the  statute  interposes  its  bar,  or  divests  him  of 
title. 

A  continued  residence  on  the  land  is  not  necessary,  it  being 
sufficient  that  the  land  has  been  enclosed  in  such  manner  as  to 
give  publicity  to  the  possession:  Angell  on  Limitations,  482,  and 
cases  cited. 

Making  improvements,  or  receiving  rents  for  a  considerable 
length  of  time,  would  be  sufficient  without  residence.  In  the 
case  of  a  dwelling-house  in  a  city,  the  possession  of  it  continues 
so  as  to  give  the  possessor  the  benefit  of  the  statute  of  limita- 
tions, although  the  house  may  not  have  been  occupied  all  the 
time  by  himself,  or  by  a  succession  of  tenants  under  him,  with- 
out intermission;  and  direct  proof  of  occupancy  during  the 
whole  period  is  not  necessary:  Angell  on  Limitations,  482. 

The  doctrine  of  the  supreme  court  of  the  United  States  is, 
that  to  constitute  an  adverse  possession  there  need  not  be  a 
fence,  building,  or  other  improvement  made,  and  that  it  suffices, 
for  this  purpose,  that  visible  and  notorious  acts  of  ownership 
are  exercised  over  the  premises  in  controversy  for  the  time 
limited  by  the  statute;  that  much  depends  upon  the  nature  and 
situation  of  the  property,  the  uses  to  which  it  can  be  applied, 
or  to  which  the  owner  or  claimant  may  choose  to  apply  it; 
that  it  is  difficult  to  lay  down  any  precise  rule  in  all  cases; 
but  that  it  may  be  safely  said  that  when  acts  of  ownership 
have  been  done  upon  land,  which  from  their  nature  indicate  a 
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notoriouB  claim  of  property  in  it^  and  aie  oontiiraed  sofioienilj 
long  with  the  knowledge  of  an  adyezse  claimant,  without  intar- 
nxption  or  an  adyarae  entry  by  him,  such  acta  aie  eyidenoe  of 
an  adrerse  possession  for  the  consideration  of  the  jory,  etc.; 
that  neither  actual  occupation,  cnltiTation,  or  residence  are 
necessary  to  oonatitute  actual  possession,  when  the  property  is 
80  sitaated  as  not  to  admit  of  any  permanent  useful  improTe- 
ment,  and  the  continued  claim  of  the  party  has  been  OTidenced 
by  public  acts  of  ownership,  such  as  he  wotQd  exercise  over 
property  which  he  claimed  in  his  own  right,  and  would  not  ex- 
erdfie  oyer  property  which  he  did  not  claim:  Angell  on  Limita* 
tiona,  192,  and  cases  cited. 

We  think  that  the  possession  of  the  land  for  about  twelye  years, 
in  the  knowledge  of  William  Wilson  (as  whose  heir  appellee 
seeks  to  recover),  clearing,  cultivating,  and  using  it  adversely  to 
his  lights,  notoriously  and  openly,  without  any  attempt  upon 
hia  part  to  assert  his  title,  affords  the  strongest  possible  pre- 
sumption of  his  intended  aoquiesoenee.  We  think,  further,  that 
in  the  absence  of  all  evidence  tending  to  show  an  abandonment 
of  this  notorious  adverse  possession  enjoyed  for  so  long  a  pe- 
riod under  the  very  eyes  of  the  appellee's  father  by  the  appel- 
lants, that  the  accidental  circumstance  of  the  destruction  of 
ike  fence  by  fire,  which,  for  a  time,  interrupted  the  active  occu- 
pation of  ihe  premises,  and  rendered  them  unfit  for  use,  is  a 
circumstance  of  no  material  momenL  And  more  especially  so 
as  during  that  very  time  the  possession  and  supposed  owner- 
ship of  those  under  whom  appellants  claim  was  so  notorious 
that  the  administrator  on  the  estate  of  William  Wilson,  and  the 
goaidian  of  appellee,  negotiated  with  the  party  in  the  adverse 
possession  for  the  purchase  of  this  very  land,  and  supposed, 
until  after  the  commencement  of  this  action,  that  they  had  pur- 
chased it. 

We  regard  the  evidence  as  conclusive  to  establish,  under  the 
roles  of  law  to  which  we  have  adverted,  the  actual  adverse  pos- 
session of  the  premises  in  dispute  by  the  appellant,  and  those 
nnder  whom  he  claims,  since  the  year  1832,  a  period  much 
longer  than  that  prescribed  by  either  act  relied  on;  and  vesting 
the  absolute  title  in  the  appellant  under  the  act  of  1844,  and 
the  decision  in  JBQia  v.  Murray,  28  Miss.  129,  already  re- 
ferred to. 

With  tins  yiem  of  the  law,  arising  ttpon  the  faots  in  the  rec- 
ord, we  think  the  veidiot  of  the  jury  was  contrazy  to  the  law 
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and  eyidence,  and  should  have  been  set  aside,  and  a  new  trial 
awarded  on  the  motion  therefor  in  the  conrt  below. 

Let  the  judgment  be  reversed,  cause  remanded,  and  a  venire 
de  novo  awarded. 


Advebsb  Possession,  vob  What  Pi&iod  of  Tims  xun  Continue  to 
Vest  Title:  Stump  v,  Henry,  61  Am.  Deo.  900;  EabertBon  y.  Wood,  65  Id. 
140;  Martin  ▼.  Jackaon,  67  Id.  489;  and  nameroai  dtatioQS  in  notes  to  these 
cases. 

What  Adtebsb  Possession  Sutitoient  to  Maintain  Ejbctbient:  Arm- 
ilrong  y.  RtBteau,  59  Am.  Dec.  115,  and  note;  OroekeU  ▼.  Lashbronk^  17 
Id.  98. 

Q(testion  of  Advebsb  Possession  is  to  be  Determined  bt  Jubt:  Beverly 
T.  Burke,  54  Am.  Deo.  351,  and  note  357;  Amutrong  ▼•  I^iteau,  59  Id.  115. 
It  is  one  of  law  when  the  facts  are  admitted  or  diitinotly  pxored:  Unkm 
Canal  Co.  y.  Toung,  30  Id.  212. 

Open,  Visible,  and  Notobiotts  Oocupation  renders  the  holding  adyeree: 
Inhabitants  y.  Benson,  52  Am.  Deo.  618;  RoyaU  y.  Leeaee  c/  lAde,  60  Id.  71% 
and  note  716;  Draper  y.  Shoot,  69  Id.  462. 

Residencb  upon  Land  is  not  Necessabt  to  oonstitate  the  possession 
adverse  if  the  disseisor  has  cleared,  fenced,  and  onltiyated  it:  Hoey  y.  Fur* 
man,  44  Am.  Deo.  129,  and  note. 

Neitheb  Actual  Occupation,  CoLTiyATiON  ob  Residence  is  necessary 
to  oonstitate  adverse  possession  when  the  property  is  not  such  as  to  admit  of 
any  permanent  improvement,  and  there  are  visible  and  notorious  acts  by  the 
possessor  evidencing  a  claim  to  the  property:  BoyaU  v.  Leesee  qf  LUle,  60 
Am.  Dec.  712;  Draper  v.  Shoot,  69  Id.  462,  and  citations  in  notes  to  these 
case^;  but  see  also  Irvine  v.  McBee,  42  Id.  468;  Amutrong  v.  Bisteau,  59  Id. 
115;  and  Lojlin  r,  Cobb,  62  Id.  173,  and  notes. 

U.1DEB  Mississippi  Code,  Ten  Teabs'  Actual  Advebsb  Possession,  by 
any  person  claiming  to  be  the  owner  of  the  land,  gives  a  perfect  title,  which 
can  be  asserted,  after  the  possession  has  been  lost,  in  any  conrt  or  proceeding 
whatever.  When  a  party's  occupation  has  been  actoal,  open  and  notorious, 
it  may  be  shown  to  have  been  adverse  by  his  acts,  or  even  by  his  declarations, 
but  the  acts  and  declarations  of  themselves  do  not  constitute  adverse  posses- 
sion, uor  can  they  change  a  permissive  into  a  hostile  occupancy,  but  they  are 
evidence  of  the  character  of  the  possession;  and  if  sufficiently  decisive,  and 
not  shown  to  have  been  commenced  or  continued  in  recognition  of  the  trae 
title,  they  may  afford  sufficient  proof  to  establish  a  title  by  limitation. 
Entering  upon  wild  land,  cultivating,  fencing,  erecting  houses,  draining 
marshes,  assessing  and  paying  taxes  upon  it,  and  continuously  occupying  it 
as  a  family  residence  for  a  long  series  of  years,  are  potent  circumstances,  and 
as  between  strangers,  in  the  absence  of  other  evidence,  are  usually  accepted 
as  conclusive  proofs  of  an  adverse  holding:  Davis  v«  Bowmar,  55  Miss.  765^ 
7G6,  citing  the  principal  case  to  these  points. 

Open  and  Notobious  Possession  under  Claim  of  Right  will,  if  held  long 
enough  and  continuously,  ripen  into  a  legal  title.  This  happens  when  the 
possession  has  continued  long  enough  to  cut  off  the  right  of  entry  and  com- 
plete the  bar  of  the  statute  of  limitations.  It  does  not  matter  how  defective 
the  claim  or  color  might  have  been,  if  the  disseisor  entered  under  that  right, 
fuid  holds  in  hostility  to  the  true  owner,  the  latter  must  assert  his  title  in 
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dm  tinie  by  entry  or  by  aefcion,  or  Ida  right  will  ba  defaatad.  The  entry 
nay  ba  made  and  poanflaoon  jastifiad  under  oolor  or  claim  of  a  paiol  aa  wall 
at  a  written  oootnwt:   Oneme  t.  ifteO^  64  Miaa.  224^  dtiog  the  prineipal 


Abbt  v.  Billups. 

[86  IfnuHim,  aia.] 

Acss  oar  OmpofiAZiOH  Evu>muab  bt  Voz^  written  or  «nwritteB»  are  aa 
binding  upon  it^  and  aa  complete  anthority  to  ita  agenti^  aa  the  moat 
aolemn  acta  dona  under  the  corporate  aeal,  when  no  pMjawnl^r  mode  ia 
preacribed  by  the  act  of  incorporation. 

Whbi  na  Chabxis  dobs  hot  Provide  Ofmnwia%  a  corporation  may  be 
boond  aa  well  by  ezpieaB  promiaea  through  ita  anthoriaed  aganta  aa  by 
deed,  and  ita  promiaea  may  be  aa  well  implied  from  ita  acta  and  thoae  of 
its  agenta  aa  if  it  were  an  indlTidnaL 

GaapGR^noN  PoasESBEa  only  Such  Powsbs  and  Cafacrib  to  CoicTBACff 
aa  are  apacifieally  granted  by  ita  charter,  and  auch  aa  are  naoeaaary  to 
carry  into  effect  the  powera  expreaaly  granted,  but  an  indiTidual  may 
peifonn.  all  acta  and  make  all  contraota  whioh  are  not  inoonaiatant  with 
the  welfare  of  aodety. 

PowEB  VssTiD  IK  CoBPOBATioiT  ''to  acquire  property  by  gift,  purchase,  or 
oiherwiae,*  aa  folly  authorixoa  it  to  acquire  a  leaaehold  interest  in  lands 
and  hooaea  for  a  term,  or  for  life,  as  to  become  the  owner  thereof  in  fee. 

Whkes  liBBBKB  CovKirAma  TO  Keep  Demised  PREiaaBs  nr  Repaib,  and  at 
the  termination  of  the  lease  aurrender  them  in  aa  good  condition  aa  tbey 
wore  at  ita  date^  in  the  eyent  of  deatruction  of  the  buildings  by  fire  dur- 
ing the  term,  and  without  hia  default,  he  la  bound  to  rebuild. 

Whebx  Cospobatiok  Havino  Powsb,  and  acting  through  ita  truatees, 
covenaata  in  a  leaae  to  keep  the  demiaed  premisea  in  repair,  and  at  the 
end  of  the  term  aurrender  them  in  aa  good  condition  aa  they  were  at  the 
date  of  the  leaae,  the  demiaed  premiaea  being  deatroyed  by  fire  during 
the  term,  the  corporation  ia  bound  to  make  good  any  Injury  ariaing  from 
accident. 


Tbb  opinion  states  the  facts. 

Barrison  and  MaUhews,  for  the  plaintiff  in  enor. 

J.  T.  EarriBon  and  O.  R.  Orusoe,  for  the  defendants  in  error. 

By  Ooort,  Smiths  0.  J.  This  suit  was  brought  in  the  circuit 
court  of  Lowndes,  by  Harriet  Abby  against  Thomas  0.  Billupa 
et'  al.,  who  are  described  as  the  board  of  trustees  of  the  colle- 
giate high  school  of  the  Lidependent  Order  of  Odd-Fellows,  in 
the  city  of  Columbus,  and  alleged  to  be  a  corporation  by  the 
law  of  this  state. 

The  complaint  alleged  that,  as  such  board  of  trustees,  the  de- 
fendants, on  or  about  the  first  of  October,  ISSS,  in  the  county 
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of  Lowndes,  rented  from  the  plaintiff  the  house,  lot,  and  prem- 
ises of  which  the  plaintiff  was  then  and  there  the  owner,  which 
said  lot  and  premises  were  situated  in  the  town  of  Columbus, 
for  the  sole  purpose  of  conducting  and  cartying  on  the  said 
collegiate  high  school,  upon  the  express  contract  that  the  de- 
fendants, as  such  trustees  and  corporation,  in  consideration 
that  the  plaintiff  would  lease  and  rent  to  them  her  said  house, 
lot,  and  premises  for  the  period  of  two  months,  commencing 
from  the  first  of  October,  1855,  for  the  purpose  of  conducting 
iind  carrying  on  the  said  collegiate  high  school,  the  defend- 
ants agreed  to  pay  plaintiff  the  sum  of  twenty-five  doUaxa  per 
month,  and  at  the  expiration  of  the  lease  return  the  said  house, 
lot,  and  premises  in  as  good  condition  and  repair  as  they  were 
when  the  defendants  should  receive  possession  of  the  same; 
that  the  defendants  received  and  entered  into  the  possession, 
use,  and  occupation  of  the  house,  etc.,  at  the  time  stipulated; 
that  said  house,  etc.,  were  in  good  repair  when  defendants  re- 
ceived possession  of  the  same;  and  that  defendants  used  and 
enjoyed  them  in  that  cohdition  for  the  purpose  of  conducting 
said  collegiate  high  school  until  within  a  short  time  of  the 
expiration  of  the  said  lease,  when  the  said  house  was  consumed 
by  fire.  And  further,  that  defendants  have  not  delivered  the 
said  house,  lot,  etc.,  in  as  good  condition  and  repair  as  they 
were  in  when  possession  was  delivered  to  them;  but  have  re- 
fused to  rebuild  the  said  house,  or  otherwise  to  perform  the 
stipulations  of  the  said  contract.  A  second  coiint  sets  out,  sub- 
stantially but  with  some  variation  in  the  statement,  the  same 
cause  of  action.  And  the  damages  are  laid  at  four  thousand 
dollars.  A  demurrer  to  the  complaint  was  interposed,  which 
raises  the  question  of  the  authority  of  the  defendants,  as 
trustees  of  the  collegiate  high  school,  to  contract  in  the  mode 
and  upon  the  terms  alleged.  The  demurrer  was  sustaiiied;  and 
the  plaintiff  declining  to  amend,  judgment  final  was  entered  for 
the  defendants.    The  cause,  hence,  comes  into  this  court. 

In  considering  the  propriety  of  the  judgment,  it  is  of  course 
necessary  to  examine  the  act  of  incorporation  under  which,  as 
it  is  alleged,  the  defendants  proceeded  in  making  the  oontcaot 
declared  on. 

It  appears  from  the  preamble  to  the  act  of  inoorporation 
that  Covenant  Lodge  No.  20,  and  MoEindree  Lodge  No.  32, 
of  the  Independent  Order  of  Odd-Fellows,  in  Columbus,  had 
united,  for  the  purpose  of  establishing  a  seminaiy  of  learning 
in  that  city,  and  being  desirous  of  placing  it  under  the  oontiol 
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of  a  pMmaiMiit  board  of  yuUoTB^  applied  tothelsgiBlaiDittfof  an 
tct  to  inooiporate  the  penons  named  in  the  fini  section  of  the 
ict,  and  their  gnoeoooors  in  ofioe,  who  shoold,  as  the  joint  and 
peimanent  agents  of  the  two  lodges,  talce  the  gorenunent  of  the 
schooly  with  corporate  powers  sniBoieni  to  cany  into  eflTeot  their 
objects.  Aisoordinglj,  bj  the  first  section  of  the  act,  those  per- 
Bons,  and  their  successors  in  office,  were  incorporated  as  a  board 
of  trustees  for  the  coUmiate  high  sohool,  in  the  oily  of  Co« 
Iambus. 

Bj  the  second  section  of  the  act  of  incorpontion,  the  said 
boBid  of  trustees,  and  their  successors  in  office,  were  "  empow- 
ered to  acquire  property,  either  by  gift,  porohase,  or  otherwise, 
not  exceeding  in  Talne  at  anyone  time  the  sum  of  fifly  thousand 
dollars,  to  hold  and  convey  the  same  in  their  coipcwate  name, 
to  sue  and  be  sued,  etc.,  and  to  enjoy  all  legal  piinleges  com- 
monly appertaining  to  such  incorporations,  not  contBaiy  to  the 
constitution  and  laws  of  this  state." 

In  general,  a  corporation  is  restricted  to  the  mode  of  con- 
tacting prescribed  by  the  charter.  But  where  no  particalar 
mode  is  prescribed  by  the  act  of  incorporation,  it  is  well  settled 
in  this  oonntiy  "  thai  the  acts  of  a  corporation,  eridenoed  by 
▼ote,  written  or  unwritten,  are  as  completely  binding  upon  it, 
and  are  as  complete  authority  to  its  agents,  as  the  most  solemn 
acts  done  under  the  corporate  seal;  that  it  may  as  well  be  bound 
by  express  promises  through  its  authorized  agents  as  by  deed; 
and  that  promises  may  as  well  be  implied  from  its  acts,  and  the 
acts  of  its  agents,  as  if  it  had  been  an  indiTidual:"  Oases  cited 
at  p.  174,  Angell  &  Ames  on  Oorp.  Here  the  charter  contains  no 
direction  in  regard  to  the  mode  in  which  the  board  of  trustees 
ehall  contract.  Hence  there  is  no  doubt  that  the  alleged  con- 
tract, the  execution  of  which  is  admitted  by  the  demurrer,  is 
obligatory  upon  the  defendants  in  error,  if  the  board  of  trustees 
had  authority  under  the  charter  to  enter  into  it.  We  will  there- 
fore proceed  to  consider  this  question. 

In  this  country  there  is  no  diyersity  of  opinion  as  to  rules  to 
be  applied  in  determining  the  powers  and  capacities  of  a  cor- 
poration. A  corporation  is  an  artificial  being,  created  by  law 
for  specified  purposes.  It  stands,  therefore,  on  a  very  different 
looting  from  a  natural  person.  There  is  this  distinction,  it  is 
said,  between  an  indiTidual  and  a  corporation:  "  An  individual 
may  perform  all  acts  and  make  all  contracts  which  are  not  in 
the  eye  of  the  law  inconsistent  with  the  welfare  of  society;  a 
corporation  possesses  only  the  powers  and  capadtiee  which  are 
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Bpedfically  granted  by  the  act  of  inoorporationy  and  such  as  are 
necessaiy  to  carry  into  effect  the  powers  expressly  granted. 
And  hence  it  can  make  only  such  contracts  as  are  connected 
with  the  purpose  for  which  it  was  created,  and  which  are  neces- 
sary, either  directly  or  incidentally,  to  answer  that  end:"  2  Kent's 
Com.  298;  Commercial  Bank  of  Manchester  t.  Nolan^  7  How. 
(Miss.)  530. 

The  application  of  these  principles  in  determining  the  extent 
of  the  powers  conferred  by  the  act  of  incorporation  upon  the 
board  of  trustees  leayes  not  the  slightest  doubt  that  they 
were  Tested  with  authority  to  acquire  leasehold  property  in 
lands  and  houses,  wlxioh  was  useful  or  necessaiy  for  the  pur- 
poses of  the  school.  A  lease  for  years  is  a  bargain  and  sale  of 
the  demised  premises  for  the  time.  And  here  the  rent  agreed 
on  was,  in  effect,  the  price  or  purchase-money  to  be  paid  for 
the  ownership  of  the  premises  during  the  continuance  of  the 
lease.  An  estate  in  lands  for  years  or  for  life  is  clearly  as  much 
property  as  an  estate  in  fee-simple.  The  proposition  is  there- 
fore too  clear  for  debate  that  the  power  Tested  in  the  board  of 
trustees  "  to  acquire  property  by  gift,  purchase,  or  otherwise," 
as  fully  authorized  them  to  acquire  an  interest  in  lands  and 
houses  for  a  term  or  for  life  as  to  become  the  owner  of  the  same 
in  fee. 

Indeed,  we  do  not  understand  counsel  as  seriously  contesting 
the  authority  of  the  board  of  trustees  to  take  a  lease  of  lands  and 
houses;  but  to  deny  their  power  under  the  charter  to  enter  into 
any  coTenant  which  would  render  the  corporation  responsible 
for  injuries  to  the  demised  premises  resulting  from  fire  or  other 
unforeseen  and  unaToidable  accident.  In  other  words,  that  the 
corporation  was  incapable  of  becoming  an  insurer  against  fire. 

The  question  whether  a  lessee,  who  contracts  to  keep  to 
demised  premises  in  repair,  and  at  the  determination  of  th% 
lease  to  surrender  them  in  as  good  condition  as  they  were  is 
at  the  date  of  the  lease,  in  the  CTent  of  the  destruction  of  the 
buildings  by  fire  during  the  term,  without  his  default,  would  be 
bound  to  rebuild  them,  has  noTer  been  decided  in  this  court. 
Under  these  circumstances,  that  the  tenant  would  be  bound  to 
rebuild  is  the  ancient  and  well-settled  doctrine  of  the  English 
courts.  The  case  of  WaUon  t.  Walerhovae^  2  Saund.  422,  and 
the  cases  cited  in  note  2  to  that  case,  contain  all  the  English 
law  on  the  subject;  the  principle  extracted  from  which  is, 
"  that  although  a  man  may  be  excused  from  a  duty  imposed 
upon  him  by  the  law,  if  he  is  disabled  from  performing  it  with* 
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oai  any  fault  of  his  own,  yet  when  by  his  own  oontnet  he  cre- 
ates a  duty  or  ehaige  npon  himaeU,  he  is  bound  to  malw  it 
goody  notwithstanding  any  accident  by  ineritaUa  neoessily/' 
The  same  doctrine  is  geneially  recognised  in  this  country:  Stoiy 
on  Ck>nt.  383;  Wagner  t.  WkUe,  4  Ear.  &  J.  664;  1  Parsons  on 
Gont.  425;  Morrow  t.  CampbOl,  7  Port  42  [81  Am.  Deo.  704]; 
FhiUips  T.  SUpheng,  16  Mass.  238.  And  we  are  satisfied  that 
the  doctrine  is  a  coirect  one. 

Sach  being  the  proper  construction  and  legal  elEBCt  of  a  cor* 
enant  by  the  lessee  to  keep  the  demised  premises  in  repair,  and 
fti  the  termination  of  the  lease  to  surrender  them  in  as  good 
condition  as  they  were  in  when  the  lease  was  made,  we  will  pro> 
oee4  to  ascertain  whether  the  act  of  incorporation  Tested  in  the 
board  of  trustees  the  power  and  capacity  to  enter  into  a  core- 
nant  of  that  character. 

If  the  question  were  simply  whether  the  board  of  trustees,  in 
firtae  of  the  powers  conferred  by  the  charter,  haye  or  have  not 
the  authority  to  enter  into  policies  of  insurance  against  loss 
by  fire,  or  by  other  casualties,  where  the  consideration  of  the 
contract  and  the  object  of  the  insurer  is  a  stipulated  premium, 
no  possible  doubt  could  exist  on  the  subject.  The  business  of 
insurance  is  entirely  foreign  to  the  objects  of  the  incorporation. 
Manifestly  the  authority  to  make  such  contracts  is  not  expressly 
granted;  and  it  cannot  be  conceived  how  its  exercise  is  necessary 
to  cany  into  effect  the  express  powers. 

But  there  is  an  essential  and  manifest  distinction  between  a 
policy  of  insurance  in  the  legal  sense  of  the  term  and  the  con- 
tract declared  on.  In  jhe  latter,  the  sole  object  of  the  trustees 
was  the  acquisition  of  property  needful  in  effectuating  the  pur- 
poses for  which  the  charter  was  granted.  There  was  no  stipu- 
lated premium,  and  a  profit  in  that  shape  niianifestly  was  not  in 
the  contemplation  of  the  parties.  It  must  be  supposed  that  the 
trustees  understood  the  l^gal  operation  of  the  contract;  and 
hence  their  liability  to  repair  injuries  to  the  leased  premises 
occasioned  by  inevitable  accident,  as  well  as  those  which  would 
result  from  the  decay  of  the  buildings  or  other  natural  causes, 
constituted  part  of  the  consideration  for  their  ownership  of  the 
property  during  the  continuance  of  the  lease.  It  is  not  to  be 
controverted  that  the  trustees  were  capable  of  binding  the  cor- 
poration to  make  good  any  deterioration  in  the  premises  which 
would  result  from  natural  or  known  causes;  and  therefore  it 
is  not  easy  to  perceive  why  they  were  not  also  capable  of 
obliging  the  corporation  to  moke  good  injuries  occasioned  by 
accidental  causes.    Indeed,  it  seems  impossible,  in  contracts  of 
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this  oharaoier,  to  dxaw  a  diBtinotion  between  the  power  reqni- 
■ite  to  make  a  isaUd  contraot  to  lefMur  anticipated  or  ineiritaUe 
injuries  and  a  oontraot  to  make  good  injuries  leenlting  from 
accident.  In  the  weacj  nature  of  things,  there  can  be  no  distino* 
4ion  between  the  power  requisite  to  make  a  Talid  contract  in  the 
one  or  the  other.  It  is  only  by  looking  at  the  subject-matter  of 
the  contraot,  and  not  at  the  capacity  to  oontraot,  that  any  mis- 
apprehension could  arise. 

It  fallows,  from  this  Tiew  of  the  subject,  that  the  board  of 
trustees  of  the  collegiate  high  school,  in  making  the  alleged  oon- 
tract,  acted  within  the  limits  of  their  chartered  powers,  henoe, 
that  the  demurrer  to  the  complaint  was  improperly  sustained. 
We,  therefore,  rererse  the  judgment  and  remand  the  cause,  with 
leaTe  to  the  defendants  in  error  to  answer  the  complaint  in  the 
court  below. 

Habeib,  J. ,  having  presided  on  the  trial  below,  gaire  no  opinion. 


Whexhsb  Aoxrt  or  Cobpobation  ia  appointed  by  offioiAl  act  under  the 
corporate  seal  or  by  mere  reeolution  of  the  directors  is  immaterial:  St,  A»» 
drewB  Bay  Land  Co.  ▼.  MUeheU,  54  Am.  Deo.  340,  and  note  345;  and  the  oim> 
poration  ia  boond  by  the  aots  of  its  agent  thoo^  not  nnder  teal:  Am,  Imb, 
Co.  y.  OdE%,  38  Id.  561;  CommertkU  Bcmk  ▼.  Newport  Mfg.  Co.^  35  Id.  171, 
endnote. 

CoBPoaATioK  IS  Bound  by  Aois  or  ns  Authouzxd  Aanffis:  See  oases  cited 
fupro,  and  notes;  also  Oarrimm  v.  Combn^  22  Am.  Deo.  120;  LeggtU  ▼.  N.  J, 
Mfg.  and  Banting  Co.,  23  Id.  728;  Rabatsa  ▼.  Orleans  Namgaihn  Co.,  26  Id. 
200;  Ohio  lAfelns.  and  Trust  Co.  ▼.  MerdumHf  Ina.  and  Tnut  Co.,  53  Id.  742; 
Jonuv.  Western  Vermont  R.  R.  Co.^  65  Id.206^  and  note  210;  Hend&rmm  ▼. 
&ifi  AnUmh  etc.  R.  R.  Co.,  67  Id.  675,  and  note  685.  The  prinoipal  case  ia 
•cited  to  this  point  in  Chicago  Building  Society  v.  CroweU,  65  HI.,  461. 

Cobpobation  mat.  Do  Sitoh  Acts  only  as  are  authorized  by  the  act  of 
incorporation,  and  it  may  exercise  only  such  powers  as  are  ^Tem  in  plain 
words  or  by  necessary  implieafcion:  CommuMmeaUk  ▼.  Brie  A  Jfofik-ecut  R.  R» 
•Co.,  67  Am.  Deo.  471;  Union M^wd  Ine. Co.r.  Keyaer,  64  Id. 375;  Old  Coiot^ 
Ji.  R.  Corporation  v.  Evans,  66  Id.  394^  and  citations  in  notes  to  these  cases. 

PowEB  OF  Ck>BPOBATiON  TO  AcQUiBB  EsTATB  IK  Land8:  Rises  T.  Dudley^  67 
Am.  Dec.  231,  and  note  240. 

Covenant  to  Repaib  is  Equivalent  to  Oovsnant  to  Rebuild:  J?oaf  ▼• 
Overton.  2  Am.  Dec.  552;  and  see  the  prinoipal  case  cited  to  tlie  point  in 
MoorsY.  /Viy?ie,49Miss.  76,andin2^v.  i3{yef^51Id.  507,  whareit  is  said 
that  an  ezpreos  covenant  to  repair  binds  the  covenantor  to  make  good  any 
injuiy  which  human  power  can  remedy,  even  if  caused  by  storm,  flood,  fire^ 
inevitable  accident,  or  the  act  of  a  stranger. 

Cobpobation  Possksbs  only  Suoh  Powbbb  and  capacities  as  are  sped- 
fioally  granted  by  an  act  of  incorporation,  or  are  neoassaxy  to  cany  into  effect 
the  powers  thus  granted;  hence  it  can  only  make  snch  contracts  as  are  con* 
oected  with  the  purpose  for  which  it  was  created,  and  which  are  noocssary 
either  directly  or  incidentally  to  answer  that  end:  MiAils  and  Ohio  R  R.Co.r* 
Franks,  41  Miss.  511,  citing  the  principal  case. 
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or  PABOEns  MUR  Bi  GovBirxD  BT  L^iro  of  SK^n  wsbbs  fter* 
IB  SnvATBD  and  tlia  mnfanMst  aad  emwjMoa  k  iiifld%  iwlii  i^ 
is  dawly  ahown  tliat  tha  ocnyeyaiiea  waa  intandad  to  taka  affact  in  an* 
othar  state. 

PUBCBisEB  wiTHouT  KoTici;  Wbo  hab  Aoqvissd  Lboai.  TiTL^  and  paid 
hia  noD^  witboat  notioa  of  a  traat^  ia  pgoteatad  in  acuity,  avan  agaiaat 
ihi  euhd  gm  inmL 

Rxaaas  Qbabtbd  to  Gbrui  Q0B  Tboss  bj  dasd  aiaoDftad  in  aaotbar  atate 
cannoi  be  defeated  and  the  property  xenderad  ambjaot  to  tba  dabta  <d  tba 
traatae  or  of  the  grantor,  in  conaeqnenoa  of  non-registration  in  Miasissippi, 
bat  registration  in  another  atate  is  not  notice  to  a  pnrebaaer  in  Misaia- 
aippi;  and  where  a  party  acqnirea  the  legal  title  in  the  latter  state  by 
porchase  from  the  tmstee,  bona  £de  and  for  a  valnable  consiHeratiaa 
wittioot  notioa,  be  will  mtbe  diaturfaad  in  hia  tatta  at  the  iaatsnrn  of  the 
euttd  qM€  truM, 

RuLB  THAT  BooTA  FiDB  PuBCBLAflBBS  for  Talno  and  without  notioe  will  ba 
protected  in  equity  against  the  eetttd  que  tnmi  appliea  aa  weD  to  chattela 
aa  to  real  estate. 

Abbwbb  13  SuJViuijBiT  which  aveia  the  payment  by  a  toaa  JUe  pnrrhaaer 
for  Tslna  of  the  pardiaaa  money  in  fnll,  and  daaiaa  that  he  had  any 
notioe,  either  in  faat  or  in  law,  of  a  tmst  dwd,  or  of  any  intsraat  in  o» 
claim  to  the  property  oonTeyed,  in  confiiot  with  the  abaolnte  ownexahi^ 
of  the  grantor. 

Tea  opinion  contains  ihe  faeta. 
Wataan  and  Ontfi^  tor  the  appellante* 
Terger  and  Backs,  for  the  appelleeg. 

By  Ck>art,  HAJonr,  J.  This  was  a  faill  filed  in  the  Distrioi 
chancery  court  at  Hernando,  by  the  appellees,  to  reeoTer  of  the 
appellant's  testator  two  slaTSs  alleged  to  be  the  property  of  the 
appellees. 

The  facts  material  to  the  consideration  of  the  case  api)ear  to 
be,  that  on  the  fourth  of  NoTcmber,  1816,  one  Jesse  M.  Tate» 
for  the  consideration  of  the  som  of  fonr  hundred  dollars,  exe- 
eated  a  deed  conveying;^  to  Nathaniel  W.  Dandiidge,  jun.,  of 
De  Soto  county,  in  this  state,  the  two  slayes,  upon  tmst,  ''  that 
Eliza  Dandridge,  the  mother  of  Nathaniel  W.  Dandridge,  jun., 
should  haye  and  be  entitled  to  all  the  profits  arising  from  the 
use  of  said  slares,  during  her  natural  life,  to  her  own  sole  and 
separate  use,  free  from  all  control  of  the  husband;  and  at  her 
decease  the  said  slaves  should  be  conveyed  in  fee-simple  to  Mary 
Elizabeth  and  Eliza  Dandridge,  the  two  youngest  and  unmar- 
ried daughters  of  Eliza  Dandridge,  the  mother  of  said  Nathaniel 
W.  Dandridge,  jun/'    This  conveyance  took  place  in  Memphis, 
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in  the  state  of  Tennessee,  where  the  shiyes  then  were,  where  the 
cestuis  que  trust  resided,  and  whe)*e  the  trustee  was  on  a  Yisit  at 
the  time;  and  it  was  registered  in  the  proper  office  in  Tennessee; 
on  the  twentieth  of  February,  1847,  and  it  it  appears  to  be  ad- 
mitted that  it  was  delivered  for  registration  on  the  fifteenth  of 
that  month.  After  the  execution  of  the  deed,  the  trustee  took 
the  slaves  into  possession  and  brought  them  into  this  state;  and 
on  the  sixteenth  of  February,  1847,  sold  and  conveyed  and  de- 
livered them  to  one  Steinline,  for  the  consideration  of  six 
hundred  and  fifty  dollars;  and  on  the  twentieth  day  of  the  same 
-month  Steinline  sold  and  conveyed  and  delivered  them  to 
Wyse,  the  appellant's  testator,  for  the  sum  of  six  hundred  and 
seventy-five  dollars.  The  deed  of  trust  was  never  registered  in 
this  state. 

The  answer  of  the  appellant's  testator,  in  the  first  place, 
insists  that  the  trust  deed  was  made  with  reference  to  this  state; 
and  although  the  cesluis  que  triLSt  and  the  slaves  were  then  in 
Tennessee,  yet  that  the  trustee  resided  in  this  state,  and  was  so 
described  in  the  deed,  and  that  the  trusts  confided  to  him  con- 
templated the  removal  of  the  slaves  to  this  state,  in  order  to  the 
due  execution  of  the  trusts;  and  hence  that  the  deed  should 
have  been  registered  in  this  state,  and  was  void  as  to  Wyse,  for 
want  of  such  registration.  Second,  he  claims  to  be  a  bona  jfide 
purchaser  from  Steinline,  for  a  valuable  consideration,  and  with 
out  notice.  Third,  he  relies  on  the  statute  of  limitations,  in 
virtue  of  his  possession  of  more  than  three  years.  Upon  the 
hearing,  a  decree  was  rendered  for  the  complainants  for  the 
slaves,  with  hire;  from  which  this  appeal  was  taken. 

The  first  position  taken  in  the  answer  appears  to  be  untenable. 
It  is  true  that  the  trustee  resided  in  this  state,  but  the  slaves 
were  in  Tennessee.  By  the  terms  of  the  deed,  Mrs.  Eliza  Dan- 
dridge  was  to  have  the  profits  arising  from  them  during  her  life. 
But  that  did  not  necessarily  require  that  they  should  be  removed 
to  this  state  by  the  trustee,  or  that  they  should  be  employed  or 
hired  out  by  the  trustee  in  this  state.  He  might  have  done  that 
in  Tennessee  without  any  violation  either  of  the  letter  or  spirit 
of  the  deed;  and  his  subsequent  removal  of  them  merely  tends 
to  show  that  for  some  reason  it  was  deemed  proper  and  advisable 
to  take  them  to  this  state.  But  the  property  was  there,  and  the 
contract  and  conveyance  was  made  there;  and  the  rights  of  the 
parties  must  be  governed  by  the  laws  of  that  state,  unless  it 
was  clearly  shown  that  the  conveyance  was  intended  to  take 
effect  in  this  state,  and  not  there. 
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The  next  qnestion  is,  whether  the  appellant's  testator  is  enti« 
tied  to  protection  as  a  bona  fide  purchaser  without  notice;  or, 
mther,  whether  the  complainants'  claim  could  be  enforced 
against  him  as  such  purchaser.  It  is  distinctly  alleged,  in  the 
answer  of  Wyse,  that  he  purchased  for  a  Taluable  consideration 
and  in  good  faith,  without  any  notice  whatcTcr  of  the  claim  of 
the  complainants,  or  of  any  other  person,  under  the  deed  of 
trust;  and  it  is  also  alleged,  in  the  answer  of  Steinline  to  the 
eio8s>bill,  that  he  purchased  from  Nathaniel  W.  Dandridge, 
without  notice  and  for  a  Taluable  consideration.  There  is  no 
endence  tending  in  the  least  degree  to  show  that  these  allega- 
tions are  not  true  in  fact. 

It  is  to  be  observed  that  the  legal  title  was  in  the  trustee,  who 
also  had  possession  of  the  property.  Having  the  legal  title,  he 
was  invested  with  the  power  to  sell  Hie  property,  even  to  the 
prejudice  of  his  ceatuia  que  trust,  so  far  as  the  rights  of  a  party 
purchasing  and  obtaining  a  conveyance  of  the  legal  title,  bona 
fide  and  for  a  valuable  consideration,  were  concerned.  The  rule 
upon  this  subject  is  well  stated  by  Judge  Tucker,  thus:  **  A  pur- 
chaser without  notice,  who  has  acquired  a  legal  title,  and  paid 
his  money  without  notice  of  the  trust,  is  protected  in  equity, 
ereD  against  the  cestui  que  trugt;  for,  by  obtaining  the  legal  title, 
he  had  the  law  in  his  favor,  and  having  purchased  and  paid  his 
money  without  notice,  he  has  equal  equity  with  the  cestui  que 
trust:"  2  Bla.  Com.  446.  And  this  doctrine  is  amply  sustained 
by  authority:  2  Fonbl.  Eq.,  b.  2,  c.  7,  sec.  1;  and  has  frequently 
been  sanctioned  by  this  court:  Bank  of  England  v.  Tarleton,  23 
Miss.  173, 182;  Lush  v.  IkNamer,  24  Id.  58;  Henderson  v.  War- 
mack,  27  Id.  830. 

But  it  is  contended  that  as  the  deed  of  trust,  having  been 
executed  in  another  state,  was  not  required  to  bo  registered  in 
this  state,  the  rights  of  the  cestuis  que  trust  are  not  impaired  by 
tiie  failure  to  record  it  here.  This  is  true  to  a  certain  extent. 
The  rights  granted  to  the  cestuis  que  trust  by  the  deed  could  not 
have  been  defeated,  and  the  property  rendered  subject  to  the 
debts  of  the  trustee,  or  of  the  grantor  in  the  deed,  in  conse- 
quence of  the  mere  non-registration  of  the  deed  here;  and  this 
is  the  rule  held  in  the  cases  of  Palmer  v.  Cross,  1  Smed.  &  M. 
48,  Dobbs  V.  PreweU,  13  Id.  431,  and  Presley  v.  Rogers,  24 
Miss.  524,  relied  on  for  the  appellees.  So  long  as  the  trustee 
was  passive,  the  rights  of  the  cestuis  que  trust  were  unimpaired 
by  the  failure  to  record  the  deed  here.  But  the  cases  cited  do 
not  go  to  the  extent  that  the  registration  in  another  state  is 
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notioe  to  a  purchaser  here;  nor  do  they  sanotion  the  principle 
that  a  party  acquiring  the  legal  title  here  by  purchase  from  the 
trustee,  bona  fide  and  for  a  valuable  consideration  without 
notice,  will  not  be  protected.  On  the  contrary,  when  the  troB^ 
tee  couTeys  the  legal  title  by  deed  to  such  a  purchaser,  though 
to  the  prejudice  of  the  cestui  que  truai,  the  purchaser  will  not 
be  disturbed  in  his  title  at  the  instance  of  the  cestui  que  truMt; 
and  this  is  settled  doctrine. 

It  is  also  said  that  this  rule  in  bdialf  of  hcna  fide  puxchaaexs 
applies  only  to  real  estate.  But  it  is  also  applicable  to  pur- 
chasers of  chattels,  and  has  been  so  held  by  this  court  in  the 
cases  above  cited. 

As  to  the  sufficiency  of  the  averments  in  the  answer  to  entitle 
Wyse  to  the  benefit  of  the  defense,  as  a  bona  fide  purchaser, 
they  appear  to  be  full  and  comprehensive.  The  answer  shows 
the  payment  of  the  purohase*money  in  full,  and  denies  that  he 
had  any  notioe,  either  in  fact  or  in  law,  of  the  trust  deed;  or 
that  the  complainants,  or  either  of  them,  had  any  interest  in  or 
claim  to  the  slaves,  averring  that  he  purchased  them  from  Stein- 
line  in  good  faith,  for  a  valuable  consideration,  without  notice 
of  the  claim  or  interest  of  any  person  in  conflict  with  the  abso* 
lute  ownership  of  them  by  Nathaniel  W.  Dandridge,  jun.  This 
appears  to  be  full  and  explicit,  and  is  sufficient  to  admit  the 
defense. 

This  view  of  the  case  disposes  of  it,  and  renders  it  unneoes* 
sary  to  consider  the  defense  of  the  statute  of  limitations. 

The  decree  must  be  reversed,  and  the  bill 


CoBT&ACT  18  TO  BB  QovEENXD  and  constnied  by  the  too  Uxl  conJtraeims^ 
anleas  another  plaoe  is  appointed  for  its  performaQce:  Tcung  v.  Harris^  6. 
Am.  Dec.  170,  and  dtatioos  in  note  172;  but  see  Roomi  v.  Crista  65  Id.  679. 

Bona  Fn>K  Pubchassb  or  Lwal  Tttlb,  without  notice,  will  be  pro- 
tected against  all  others  in  equity:  Crump  v.  Blacky  51  Am.  Dec.  422;  Howell 
V.  Ashmore,  57  Id.  371;  Hunter  t.  Lawremoie  Adnir^  62  Id.  640;  Harper  v. 
Bibb,  69  Id.  397;  and  generally,  as  to  the  title  acquired  by  a  bonajide  pur* 
chaser  without  notice,  see  York  v.  MeNiUt,  67  Id.  607;  Hall  t.  Delaphine^ 
63  Id.  57,  and  citations  in  notes  to  these  cases. 

Bona  Fidb  Pubcbaskb  or  Pebsohaltv  iok  Valuer  without  notice,  will 
be  protected:  Hudnal  v.  Wilder,  17  Am.  Deo.  744;  see  also  BoUan  v.  Johne, 
47  Id.  404. 

Answer  or  Bona  Fidb  Pitbohasxb,  whxn  BumciBRT:  See  Cummmge  v. 
ColemoMt  62  Am.  Deo.  402;  EveHe  v.  Agnee^  65  Id.  314^  and  dtatioiia  ia 
lotes  to  these  oases. 
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Lewis  v.  Lusk. 

[35  IfnnKPn.  696.] 

EfZAXi  CAKROf  Bi  PBXJOiacKD  OB  Ebtoppxd  hj  tifc6  iiMra  nknee  of  the  Ad* 
miiiiitntor,  or  l^  his  omiMion  to  uteri  title,  or  to  do  aa  aet  in  nUtioo 
to  iti  interest. 

SnoBfCB  18  IxAmaasoiM  to  Show  Hebm  Omtmuai  of  Dorr  on  tho  part  of 

■n  adzninistrator. 

Thi  opinion  states  the  facts. 

Jldridge  and  Oollady,  for  the  plaintiff  in  error. 

£.  C,  WaUhaU  and  J.  Z.  Oeorge^  for  the  defendant  in  error. 

'Ry  Courty  Haubt,  J.  This  action  was  brought  by  the  defend- 
ant in  error  to  recover  the  hire  for  certain  shkTes,  alleged  to  be 
her  piopertjy  and  which  had  been  in  the  possession  and  employ- 
ment of  the  intestate  of  the  plaintiff  in  error.  The  case  tamed 
npon  the  question  whether  one  of  the  slaves,  and  the  only  one 
for  which  hire  was  claimed  on  the  trial,  was  the  property  of  the 
defendant  in  error  or  of  the  plaintiff's  intestate. 

It  appears  that  the  slave  had  been  the  property  of  John  Lusk, 
the  husband  of  the  defendant  in  error,  and  the  father  of  the 
plaintifirs  intestate,  Bobert  Lusk,  and  that  John  Lusk  died 
Dtny  years  ago,  intestate,  in  the  state  of  South  Carolina,  in  pos- 
Beasion  of  the  slave,  and  that  no  administration  had  been  taken 
of  his  estate,  nor  any  division  thereof  between  his  widow  and 
the  plaintiff's  intestate.  Evidence  was  adduced  in  support  of 
the  action,  tending  to  show  that  Bobert  Lusk  had  admitted  or 
aoquiesced  in  the  title  of  the  plaintiff  below  to  the  slave.  The 
plaintiff  below  then  offered  in  evidence  the  inventory  of  the  per- 
gonal property  of  Bobert  Lusk,  returned  to  the  probate  court 
by  the  defendant,  his  administrator,  which  showed  that  the 
fila?e  in  question  was  not  returned  as  a  part  of  the  intestate's 
«0taie.  The  defendant  objected  to  its  introduction,  but  the 
objection  was  overruled,  and  the  inventory  was  permitted  to  go 
in  evidence. 

The  purpose  for  which  this  evidence  was  offered  was  to  show 
KQ  act  of  the  administrator  involving  an  admission  that  the  slave 
was  not  the  property  of  the  intestate,  to  conclude  the  estate  by 
a  mere  act  of  omission  of  the  administrator.  We  consider  it 
fiumifeet  that  the  evidence  was  inadmissible. 

An  administrator  has  no  authority  to  convey  the  personal 
property  of  an  estate,  such  as  slaves,  even  by  his  positive  act, 
ttcept  in  the  manner  pointed  out  by  law;  much  less  will  the 
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rights  of  ihe  estate  be  concluded  by  his  mere  omission  to  do  hia 
duty.  This  would  be  the  case  if  it  were  shown  that  he  was  cog- 
nizant of  all  the  facts  in  relation  to  the  property  in  question. 
For  it  might  be  doubtful  whether  the  property  belonged  to  the 
<)state,  and  he  might  not  be  willing  to  incur  responsibility  for 
it  by  returning  it  in  his  inventory,  when,  in  fact,  it  might  not 
brlong  to  the  estate;  or  he  might  commit  an  error  of  judgment 
in  acting  upon  the  belief  that  it  did  not  belong  to  the  estate.  His 
failure  to  assert  the  right,  or  to  set  up  the  title  of  the  estate, 
•could  not  therefore  operate  to  the  prejudice  of  its  rights.  In 
certain  cases,  which  from  their  nature  call  for  or  justify  his 
action,  he  may  bind  the  estate  by  his  positive  act,  as  in  the  case 
of  Duncan  v,  Watson,  28  Miss.  187;  but  these  cases  arise  from 
the  peculiar  circumstances  and  nature  of  the  act  done,  and  form 
exceptions  to  the  general  rule.  But  an  estate  cannot  be  preju* 
diced  or  estopped  by  the  mere  silence  of  the  administrator,  or 
by  his  omission  to  assert  title,  or  to  do  an  act  in  relation  to  its 
interest:  Magee  v.  Gregg,  11  Smed.  &  M.  70;  Woods  v.  Ridley, 
21  Miss.  149.  There  may  be  exceptions  to  this  rule,  and  the 
defense  of  the  statute  of  limitations,  in  virtue  of  which  title  has 
been  perfected  by  possession,  appears  to  be  one;  but  the  omis- 
sion of  the  administrator  here  relied  on  does  not  constitute  an 
exception,  and  the  evidence  was  improperly  admitted. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Habbell  v.  Milleb. 

rss  MiMMwrppi,  700.J  « 

Contract  vob  Salb  of  Gbowino  Trees  to  be  cat  and  removed  by  the 
vendee  is  void  unless  in  writing,  it  being  a  contract  for  the  sale  of  land^ 
tenements,  and  hereditaments,  within  the  meaning  of  the  statate  of 
frauds,  because  the  term  ' '  land  "  embraoes  not  only  the  soil  but  its  natural 
produce  growing  upon  it  and  affixed  to  it,  and  which  pass  by  a  grant  of  it. 

The  opinion  states  the  facts. 

O.  B,  Baldwin,  for  the  plaintiff  in  error. 
Harrison  and  Thornton,  for  the  defendant  in  error. 

By  Court,  Hamdt,  J.  This  action  was  brought  by  the  plaintiff 
in  error,  under  the  statute,  to  recover  the  penalty  for  cutting 
down  and  destroying  a  number  of  trees  upon  the  land  of  the 
plaintiff. 


Oct.  1858.]  Habbell  v.  Millcb.  155 

The  defendant  pleaded  the  general  issue;  and  upon  the  trial 
it  was  proved,  in  behalf  of  the  plaintiff,  that  since  the  fifteenth 
day  of  August,  1848,  the  defendant  had  cut  down,  upon  a  certain 
described  tract  of  land,  a  certain  number  of  pine-trees.  He 
also  produced  and  proved  a  bond  executed  by  William  G. 
Andrews,  dated  fifteenth  of  August,  1848,  conditioned  to  convey 
to  the  plaintiff  the  tract  of  land  above  referred  to,  with  the 
appurtenances  thereto  belonging,  upon  the  plaintiff's  paying 
the  sum  of  one  thousand  dollars,  according  to  certain  promissory 
notes  executed  therefor.  He  also  proved  that  the  plaintiff  had 
informed  the  defendant,  before  the  cutting  of  the  trees,  that  he 
Lad  purchased  the  land,  and  would  hold  him  accountable  for 
any  timber  he  might  cut  down;  that  Andrews  had  told  the 
defendant  that  he  had  sold  the  land  to  the  plaintiff  and  had 
not  reserved  the  trees,  but  would  furnish  the  defendant  other 
trees  for  them.  The  defendant  then  offered  to  prove  a  parol 
contract  between  Andrews  and  the  defendant,  in  the  spring  of 
1848,  by  which  Andrews  sold  to  the  defendant,  for  a  valuable 
consideration,  all  the  pine  timber  on  the  land;  to  the  introduction 
of  which  the  plaintiff  objected,  but  the  objection  was  overruled 
and  the  testimony  permitted  to  go  to  the  jury,  the  plaintiff  ex« 
cepting.  The  plaintiff  then  proved  that  the  parol  contract  be- 
tween the  defendant  and  Andrews,  referred  to,  was  that  the 
defendant  should  have  the  pine  timber  on  the  land  in  the  event 
that  Andrews  did  not  sell  the  land,  but  that  he  sold  the  same 
to  plaintiff  before  the  timber  was  cut  by  the  defendant,  and  of 
which  he  had  notice.  This  being  all  the  evidence,  the  verdict 
was  for  the  defendant,  and  the  plaintiff  moved  for  a  new  trial: 
1.  Because  the  verdict  was  contrary  to  law  and  evidence;  2.  Be- 
cause of  the  improper  admission  of  the  evidence  for  the  defend- 
ant; which  motion  the  court  overruled,  and  the  plaintiff  excepted. 

1.  The  question  presented  upon  the  objection  to  the  admission 
of  the  evidence  offered  by  the  defendant  is,  whether  an  agree- 
ment for  the  sale  of  growing  trees,  to  be  cut  by  the  vendee  and 
removed,  is  a  contract  for  the  sale  of  lands,  tenements,  and 
hereditaments,  within  the  first  section  of  our  statute  or  frauds, 
and  void  unless  in  writing. 

Upon  this  question  there  is  much  diversity  of  opinion,  both 
in  the  decisions  in  England  and  in  this  country.  Several  of 
these  decisions,  from  highly  respectable  sources,  hold  growing 
trees  to  be  mere  chattels,  and  that  contracts  for  the  sale  of  them 
are  not  within  the  statute.  But  many  other  cases  hold  them  to 
bo  parcel  of  the  land,  and  within  the  statute;  and  this  opinion 
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appears  to  be  more  in  accordance  with  principle  and  established 
legal  distinctions. 

The  term  ''  land"  embraces  not  only  the  soil,  but  its  natural 
produce  growing  upon  and  affixed  to  it.  Such  things,  being  the 
natural  product  of  the  land,  are  part  and  parcel  of  it,  and  there- 
fore pass  by  a  grant  of  the  land:  Shep.  Touch.  91.  Being 
naturally  affixed  to  it,  they  are  not  distinguishable  from  it  until 
actually  aevered:  Jones  y.  Flint,  10  Ad.  &  El.  753.  Heuca 
growing  trees  were  not  the  subject  of  larceny  at  common  law: 
4  Bla.  Com.  232;  and  they  descend  to  the  heir,  and  do  not  go  to 
the  executor,  and  even  the  tenant  for  life  has  no  right  to  cut 
them  down:  2  Id.  122. 

When  the  statute  speaks  of  '*  lands,  tenements  and  heredita- 
ments," it  must  be  understood  to  refer  to  them  in  such  sense  as 
the  terms  imported  at  comtmon  law;  and  according  to  the  prin- 
ciples above  stated,  growing  trees  must  be  considered  as  per- 
taining to  the  soil,  and  embraced  by  the  terms  of  the  statute. 
This  view  has  been  sanctioned  by  many  well-considered  cases: 
Teal  v.  Auty,  2  Brod.  &  B.  99;  Cro^y  v.  Wadsworth,  6  East,  602; 
Jones  V.  Flint,  10  Ad.  &  EL  753;  Oreen  v.  Armstrong,  1  Denio, 
550;  Bank  of  Lansingburg  v.  Crary,  1  Barb.  542;  Putney  v.  Day, 
6  N.  H.  430  [25  Am.  Dec.  470];  Scorell  v.  Boxall,  1  You.  &  Jer. 
396;  Pierrepont  v.  Barnard,  5  Barb.  364. 

It  appears,  also,  to  be  in  accordance  with  the  reason  of  the 
statute.  An  agreement  for  the  sale  of  timber  growing  on  the 
land,  giving  to  the  vendee  the  right  to  enter  upon  the  land  and 
cut  the  timber,  appears  to  come  fully  within  the  mischief  in- 
tended to  be  prevented  by  the  statute.  Such  an  agreement 
would  be  liable  to  the  same  uncertainty,  and  the  consequent 
danger  of  perjury  contemplated  by  the  statute;-  and  it  would 
enable  the  owner  of  the  land  to  commit  a  fraud  upon  subsequent 
purchasers;  by  charging  the  land  under  secret  agreements^ 
which  such  purchasers  would  have  no  means  of  ascertaining^ 
and  which  might  greatly  diminish  its  value;  and  afterwards 
convey  it  to  such  purchasers.  If  such  an  agreement  were  valid 
as  to  subsequent  purchasers,  no  one  could  purchase  timber 
lands  with  any  certainty  that  he  would  acquire  a  title  to  the 
premises  with  the  appurtenances  attached  to  them  at  the  time 
of  the  purchase. 

We  are,  therefore,  of  opinion  that  the  agreement  offered  in 
evidence  by  the  defendant  was  within  the  statute,  and  that  the 
eourt  erred  in  admitting  it. 

'>'   But  if  the  agreement  had  been  valid,  it  is  clear,  from  the 
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endence,  that  the  sale  of  the  timber  was  made  upon  condition 
that  the  yendor  shoold  not  Bell  the  land.  No  time  is  specified 
idthin  which  the  sale  was  to  be  made;  but  it  appears  that  within 
a  few  months  after  the  agreement  with  the  defendant,  Andrews 
fiold  the  land  to  the  plaintiff  before  the  timber  was  cat;  and  of 
this  that  the  defendant  had  notice.  It  is  therefore  plain  thai 
by  the  terms  of  the  agreement  the  defendant's  right  to  cut  the 
timber  ceased  when  the  sale  to  the  plaintiff  was  made  and  that 
the  plaintiff  was  entitled  to  recover  for  all  the  timber  cut  by 
the  defendant,  after  he  had  notice  of  the  sale  of  the  land  to  the 
plaintiff.  And  upon  this  ground,  the  verdict  should  hare  been 
set  aside,  and  a  new  trial  granted. 

The  judgment  must  be  reyersed,  and  the  cause  remanded  for 
a  new  triaL 


CdKTEACT  warn  Salb  ov  CtBOwcro  Tbxbb  m  within  the  statnle  of  fnnds: 
ITmea  r.  BtameU^  60  Am.  Deo.  744^  and  note  749. 

Obowing  Tans,  Gaasa^  Faun;  ahd  OrHxa  Products  of  the  aoil,  not  pro- 
duced aannally  by  labor  and  coltiyation,  are  regarded  aa  part  of  tlie  land, 
tod  pan  to  the  hair:  Owen»  t.  Xctm,  46  Ind.  509,  citing  the  prinoipal  caae. 


Cobb  v.  Duke. 

(86]fiBBenm,<».] 

On  or  SKvaaax.  DmrnAim  cakkot  Osjbct  that  Box  wab  Pbbiiatubklt 
Fnjoi,  and  that  the  defendanto  were  not  then  in  dafanlt,  when  the  bill 
was  filed  pniaoant  to  an  agreement  between  him  and  the  complainant! 
that  he  ahonld  nnite  with  them  in  obtaining  the  relief  prayed. 

Eqcttt  caitkot  EEin>EB  Becrkk  in  Personam  for  UiraATisnED  Balance,  in 
addition  to  decree  of  sale  of  land,  npon  bill  to  enforce  vendor's  lien,  the 
rale  being  the  same  as  upon  a  bill  to  foreclose  a  mortgage. 

Equttt,  upon  Bill  to  Envobgb  Venixxb's  Lien,  will  not  Bkndeb  Decree  in 
Personam  for  unsatisfied  balance  remaining  after  ezhanating  the  pro- 
ceeds of  the  land,  on  the  ground  that  there  are  doubts  or  embarrassments 
as  to  the  title. 

Lbqal  Tttlb  to  Notes  Payable  to  Feme  Covert  or  Bearer  passes  by  de- 
livery, and  her  assignment  thereof  thoagh  nugatory,  cannot  affect  the 
title  of  the  holder. 

Joint  Assionment  ov  Husband  and  Wife  pAsasB  Title  to  Kotb  Patabui 
to  Wife. 

£XISTENGB  OV  VaUD  DEFENSE  AT  LaW  IS  NO  GROUND  FOR  DeCBEB  IN  PeS^ 

80NAM  for  the  unsatiafied  balance  due  after  exhausting  the  proceeds  of 
the  land  upon  a  bill  to  enforce  a  vendor's  lien. 


Biu.  in  equity.    The  opinion  states  the  case. 
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Watson  and  Crafty  lot  the  plaintiff  in  error. 

Feaihffnon,  and  Harris,  and  Clapp  and  Slricldand,  for  the  de- 
fendants in  error. 

By  Court,  Haitot,  J.  This  bill  was  filed  by  the  defendants  in 
error,  as  assignees  of  certain  notes  given  for  the  pnrchase-monej 
of  lands,  to  subject  the  lands  to  the  payment  of  the  purchase- 
money. 

The  material  facts  necessary  to  be  taken  into  view  appear  to 
be  as  follows:  In  November,  1847,  John  Caruthers  bargained 
with  W.  Goodman  for  two  tracts  of  land;  and  being  insolvent, 
he  procured  one  Petrie,  a  relative,  to  execute  his  notes  for  the 
purchase-money,  and  to  accept  a  bond  for  title  in  his,  Petrie'b, 
name,  which  was  soon  afterwards  assigned  by  him  to  the  wife 
of  Caruthers.  In  February,  1850,  Caruthers  sold  the  land  to 
Newlin  and  Johnson,  and  caused  his  wife  to  assign  the  title 
bond  to  them,  and  took  from  them  seven  notes,  under  seal, 
amounting  to  six  thousand  dollars,  signed  by  Newlin  and  John- 
son, and  other  persons  as  sureties,  amongst  whom  was  Hum- 
phrey Cobb,  all  payable  to  Mrs.  Caruthers  or  bearer.  These 
notes  were  sold  by  Caruthers  to  several  persons;  one  to  Hum- 
phrey Cobb  for  one  thousand  dollars,  two  for  one  thousand 
dollars  each  to  the  defendant  in  error  Duke,  and  four  for  seven 
hundred  and  fifty  dollars  each  to  the  defendant  Jones,  Caruthers 
and  his  wife  making  the  assignment.  Upon  one  of  the  notes 
held  by  Jones  the  money  was  paid,  and  suit  was  brought  at 
law,  which  was  defeated  on  the  ground  of  failure  of  considera- 
tion, the  assignment  of  the  title  bond  by  Mrs.  Caruthers  being 
considered  void.  The  bill  was  filled  by  Duke  and  Jones,  as 
assignees  of  the  notes,  against  the  obligors  and  Caruthers,  and 
the  heirs  of  Petrie  and  Mrs.  Caruthers,  who  were  deceased, 
and  against  Goodman,  the  obligor  of  the  original  title  bond, 
and  prays  for  a  sale  of  the  land  to  pay  the  notes,  and,  in  the 
disjunctive,  for  general  relief.  Cobb  was  one  of  the  obligors  of 
the  notes,  as  surety,  and  was  also  the  holder  of  one  of  them; 
and  it  was  proposed  in  the  bill  that  he  should  be  permitted  to 
unite  with  the  complainants  in  subjecting  the  lands  to  the  pay- 
ment of  the  notes  upon  his  paying  them  his  proportion  of  a 
sum  which  they  had  paid  to  Goodman  on  account  of  the  lands, 
to  which  his  representatives,  after  his  death,  assented.  After 
various  pleadings,  answers,  cross-bills,  and  other  proceedings, 
a  sale  of  the  lands  was  decreed,  and  the  sale  was  made  and  re- 
ported, and  confirmed  by  the  court;  and  an  account  was  ordered, 
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fitatiog  the  amount  due  to  Jones,  Duke,  and  Cobb  Mpectively 
npon  their  claims,  and  the  pro  rata  amount  of  the  proceeds  of 
the  sale  to  which  each  was  entitled;  which  was  taken,  and  a 
decree  rendered  thereupon  ordering  the  proceeds  to  be  applied 
sccordLoglj,  and  that  the  complainants,  Duke  and  Jones,  should 
recoYer  from  the  obligors  in  the  bonds  given  for  the  purchase' 
money  the  residue  due  them  respectiTclj,  after  receiving  their 
pro  rata  of  the  proceeds  of  the  sale. 

This  writ  of  error  was  taken  and  is  prosecuted  bj  the  admin* 
istrators  of  Humphrey  Cobb.  The  first  error  assigned  is,  that 
the  bill  was  filed  before  the  complainants  or  their  assignors,  the 
original  Tenders,  were  in  a  condition  to  conyey  the  title,  and 
before  the  defendants  were  in  default  on  their  part;  and  hence 
that  it  could  not  be  maintained^ 

Whatever  force  there  might  have  been  in  this  objection,  it  is 
not  available  to  the  plaintifis  in  error  under  the  facts  of  the 
case.  It  appears  that  Uiey  agreed  to  unite  vriih  the  complainants 
in  the  effort  to  enforce  their  liens  upon  the  lands,  and  in  the 
distribution  of  the  proceeds  of  the  sale  to  and  among  the  parties 
entitled.  They  cannot  therefore  now  be  heard  here  to  object 
that  the  bill  was  prematurely  filed. 

The  next  ground  of  error  is,  that  after  directing  a  distribution 
of  the  proceeds  of  the  sale  pro  rata  among  the  parties  entitled,  a 
decree  in  personam  for  the  residue  due  the  complainants,  Duke 
and  Jones,  was  rendered  against  the  obligors  to  the  notes. 

This  presents  the  question  whether,  upon  a  bill  to  enforce  a 
vendor's  lien  upon  land  for  unpaid  purchase-money,  the  vendor 
having  given  a  bond  for  title,  and  the  vendee  having  merely 
given  his  notes  for  the  purchase-money,  a  court  of  chancery,  in 
addition  to  decreeing  a  sale  of  the  land,  has  power  to  decree 
that  the  vendee  shall  pay  the  residue  of  the  debt  remaining  due 
after  applying  the  proceeds  of  the  sale  of  the  land. 

It  is  a  well-settled  rule  that  upon  a  bill  to  foreclose  a  mort- 
gage a  court  of  chancery  has  no  power  to  render  a  decree  in 
personam  for  an  unsatisfied  balance  after  the  mortgaged  property 
has  been  exhausted:  Stark  v.  Mercer,  3  How.  (Miss.)  377.  And 
the  reason  for  the  rule  is  stated  to  be  that  the  mortgagee  has  a 
concurrent  remedy  which  he  may  pursue  at  law  against  the  per- 
son. He  proceeds  in  equity  in  order  to  foreclose  the  equitable 
interest  of  the  mortgagor,  and  to  subject  the  mortgaged  property 
to  his  debt.  To  that  extent  only  is  the  mortgagor  amenable  to 
a  court  of  equity,  his  personal  obligation  being  purely  legal* 
and  cognizable  only  in  a  court  of  law. 
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The  same  principles  are  applicable  to  the  ease  of  yendor  and 
yendee  of  real  estate,  where  the  former  has  bound  himself  to 
eonyej,  upon  the  condition  that  the  yendee  will  pay  his  notes 
giyen  for  the  purchase-money.  In  yirtue  of  the  contract  the 
yendee  has  an  equitable  interest  in  the  property,  of  which  he 
cannot  be  diyested,  except  by  proper  and  legal  steps.  The  yen- 
dor  retains  his  legal  title  subject  to  that  equity,  and  has  two 
distinct  remedies,  or  rather,  securities — ^he  may  go  into  equity 
to  subject  the  property  to  his  debt,  and  diyest  the  equity  of  the 
yendee,  or  he  may  sue  upon  the  notes  at  law.  If  he  proceeds 
in  equity,  the  powers  of  that  court  are  exhausted  when  it  has 
acted  upon  that  part  of  the  transaction  which  is  of  an  equitable 
nature.  He  concludes  the  yendee  of  his  equity,  and  subjects 
the  property  to  his  debt;  and  this  is  the  same  that  is  done  in 
the  case  of  a  mortgi^e,  and  his  remedy  extends  no  further  in 
that  forum.  So  if  he  proceeds  at  law,  and  sues  upon  the  notes, 
he  obtains  but  his  judgment  at  law,  and  that  forum  has  no 
power  oyer  the  equitable  title  which  yested  in  the  yendee.  The 
remedies  in  the  two  forums  are  wholly  distinct  and  exclusiye; 
and  for  the  same  reason  that  a  court  of  law  has  no  jurisdiction 
in  a  suit  upon  the  notes  to  diyest  the  equitable  interest  of  the' 
yendee,  and  subject  the  land  absolved  of  that  interest  to  the 
satisfaction  of  its  judgment,  a  court  of  equity  has  not  power  to 
render  a  personal  decree  upon  the  notes  for  the  purchase-money, 
or  any  part  of  it. 

There  appears,  indeed,  to  be  no  difference  in  principle  be* 
tween  cases  of  yendors'  liens  and  cases  of  mortgages,  as  to  the 
powers  of  a  court  of  equity  over  them.  And  the  decisions  of 
this  court  clearly  regard  the  jurisdiction,  in  both  classes  of  cases, 
as  resting  upon  the  same  foundation,  and  as  haying  the  same 
extent:  2bnner  y.  Htcks,  4  Smed.  &  M.  294;  DoUahUe  y.  Ome, 
2  Id.  590;  Mosby  y.  WaU,  23  Miss.  81  [55  Am.  Dec.  71]. 

In  Stark  y.  Mercer,  3  How.  (Miss.)  377,  the  same  reason  was 
urged  in  fayor  of  the  power  of  a  court  of  equity  to  render  a  de- 
cree in  personam  for  an  unsatisfied  balance  in  the  case  of  a 
mortgage  that  is  urged  in  this  case — ^that  the  court,  haying  ob- 
tained jurisdiction  for  one  purpose,  should  exercise  it  for  all 
purposes.  But  it  was  rejected;  and  the  court  acted  upon  the 
principle  that  no  considerations  of  supposed  conyenience  would 
justify  the  exercise  of  a  jurisdiction  purely  legal  by  a  court  of 
equity. 

It  is  contended,  in  behalf  of  the  defendants  in  error,  that  the 
decree  is  proper,  because  it  was  a  bill  for  the  specific  perform- 
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anoe  of  a  conbract,  and  in  snch  cases  that  a  court  of  ohanoefj 
bas  full  jtirisdiction.  But  such  does  not  appear  to  be  the  true 
•^racier  of  the  bill.  Its  scope  and  object  appear  to  be  solely 
)o  subject  the  lands  to  the  payment  of  the  purchase-money. 
The  contract  was  simply  that  the  yendor  would  conyey  the  lands, 
and  that  the  yendee  would  pay  the  purchase-money.  There  were 
no  specific  acts  to  be  done  by  the  yendee,  in  the  performance  of 
his  conb»ct,  which  it  required  the  aid  of  a  court  of  chancery  to 
compel  him  to  perform.  In  such  a  case,  the  jurisdiction  of 
equity  does  not  rest  upon  the  ground  of  specific  performance, 
but  upon  its  power  oyer  the  trust  and  equitable  interest  of  the 
yendee:  2  Story's  Eq.  Jur.,  sec.  1217;  and  which  is  in  the  na- 
ture of  a  mortgage. 

Nor  is  this  a  case  where  a  court  of  equify,  in  the  exercise  of 
its  proper  jurisdiction  and  in  doing  complete  justice  between 
the  parties,  may  decree  a  matter  cognizable  at  law.  Such  was 
the  case  of  Cathcart  y.  Robinaon^  5  Pet.  278,  relied  on  by  the 
defendants  in  error.  There  the  yendor  filed  a  bill  against  the 
yendee  for  a  performance  of  specific  acts,  agreed  by  him  to  be 
done  in  com^deting  the  purchase,  and  by  which  the  purchase- 
money  was  to  be  secured,  the  agreement  containing  a  clause  for 
stipulated  damages  of  one  thousand  dollars,  in  default  of  faith* 
ful  performance  on  either  part.  It  was  proi)erly  a  case  for  a 
specific  performance,  according  to  the  bill.  But  the  yendee 
claimed  that  it  was  the  understanding  that  he  had  the  right  to 
surrender  the  land  and  pay  the  stipulated  damages,  instead  of 
reoeiying  the  land  and  paying  the  whole  purchase-money;  and 
as  the  yendor  could  not  claim  more  than  that,  and  it  was  a 
mere  legal  obligation  which  could  be  enforced  at  law,  that  the 
Dill  could  not  be  maintained.  The  court  held  that  his  entire 
equity  consisted  in  his  claim  to  surrender  the  land  and  pay  the 
stipulated  damages,  and  without  that,  that  he  would  be  compelled 
to  a  specific  performance;  that  in  order  to  present  a  decree  for 
specific  performance  he  must  do  that  which  he  claimed  in  lieu 
of  it,  and  though  a  matter  which  might  haye  been  cognizable  at 
law,  yet  the  court  would  compel  him  to  do  it,  or  to  submit  to  a 
decree  for  a  specific  performance.  The  act  here  required  to  be 
done  was  a  mere  incident  to  the  jiurisdiction  of  the  court  in  the 
case;  and  the  rule  held  is  simply  that  the  court  haying  jurisdic* 
tion  of  the  case,  will  not  permit  it  to  be  frustrated  by  the  asser- 
tion of  a  claim  of  a  legal  nature,  but  will  require  the  party 
claiming  the  benefit  of  it  to  perform  the  act. 

It  is  manifest  that  the  principle  acted  upon  in  that  case  is  not 

Am.  Dmo.  yox*.  LXZn—11 
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applicable  to  the  one  before  us.  We  therefore  think  it  clear 
that,  generally,  a  court  of  equity  has  not  jurisdiction  to  make  i^ 
decree  in  personam  in  cases  of  this  sort. 

But  it  is  insisted  that,  under  the  peculiar  circumstancis  of 
this  case,  it  was  necessary  to  go  into  equity  to  remoTo  ..he 
doubts  and  difficulties  existing  as  to  the  title  to  the  property^ 
and  the  consideration  of  the  notes — the  title  being  embarrasse<l 
by  the  fact  that  the  title  bond  had  been  assigned  to  Mrs. 
Caruthers,  a  feme  covert,  whose  assignment  to  Newlin  and 
Johnson  was  invalid  or  doubtful,  and  by  the  further  fact  that 
her  title  was  fraudulent,  the  property  really  belonging  to  her 
husband;  and  the  assignment  of  the  notes  being  invalid  by 
reason  of  the  coverture  of  Mrs.  Caruthers,  the  obligee,  and 
therefore  passing  no  legal  title  to  the  holders.  It  is  said  that 
these  being  matters  upon  which  a  court  of  equity  alone  could 
give  relief,  and  having  thus  acquired  jurisdiction,  that  it  was 
proper  to  settle  all  matters  connected  with  the  transaction. 

As  to  the  considerations  in  relation  to  the  doubts  and  embar- 
rassments upon  the  title,  they  were  veiy  proper  to  be  presented 
and  settled  in  the  bill  filed  to  subject  the  property  to  the  vendor's 
lien.  They  had  a  very  important  connection  with  the  bill  filed 
for  that  purpose,  as  it  watf  proper,  in  subjecting  ^he  lands  to  the 
payment  of  the  debt,  to  remove  all  embarrassments  upon  the 
title.  But  it  is  not  perceived  how  these  considerations  made 
it  necessary  to  render  a  personal  decree  against  the  vendees. 
They  were  matters  with  which  the  vendees  were  not  chargeable 
on  account  of  any  breach  of  duty,  and  which  should  not  have 
been  used  to  their  prejudice.  They  were  mere  equitable  con- 
siderations connected  with  the  complainant's  claim,  in  addition 
to  his  general  right  to  enforce  his  lien  in  equity,  and  afforded  no 
further  reason  for  proceeding  to  settle  all  matters  connected 
with  the  transaction,  and  rendering  a  decree  in  personam,  than 
the  original  ground  of  enforcing  the  vendor's  lien  upon  which 
the  bill  was  filed.  The  same  reason,  therefore,  which  prevents 
a  decree  in  personam  upon  the  bill  to  enforce  the  lien  would 
prevent  such  a  decree  in  virtue  of  these  additional  considera- 
tions. 

As  to  the  invalidity  of  the  legal  title  of  the  complainants,  by 
reason  of  the  alleged  insufficient  transfer  of  the  notes  by  the 
feme  covert,  the  notes  are  payable  to  bearer,  and  the  legal  title 
passed  by  delivery:  Craig  v.  Cily  of  Vicksburg,  31  Miss.  216. 
Moreover,  if  it  appeared  that  the  notes  were  transferred  by  the 
joint  assignment  of  the  husband  and  wife,  that  would  be  a 
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sufficient  mwignment  to  pass  the  title:  Work  y.  CRadnn,  33  Id. 
539. 

If  the  notes  were  liable  to  the  defense  of  failure  of  oonsidera* 
tion,  arising  from  defective  title  to  the  land,  that  certainly  would 
be  no  reason  for  the  complainants  resorting  to  a  court  of  equity 
to  enforce  ihe  payment  of  the  purchase-money.  It  would  rather 
be  ground  for  rescission  of  the  contract,  if  the  vendee  thought 
fit  to  insist  upon  it.  Certainly  he  could  not  be  involved  in  an 
expensive  litigation  without  any  fault  on  his  part  at  the  instance 
of  the  vendor,  and  in  order  to  enable  the  vendor  to  perform  his 
part  of  the  contract,  and  to  reap  the  benefits  of  it.  The  sug- 
gestion of  the  failure  of  consideration,  as  showing  ground 
against  the  complainants'  proceeding  at  law,  does  not  therefore 
tend  to  strengthen  the  claim  to  equitable  relief  upon  which  the 
decree  in  perwnam  is  fotmded,  but  quite  the  contrary 

This  view  of  the  case  renders  it  unnecessazy  to  consider  the 
errors  assigned  in  relation  to  the  taking  of  the  account  without 
notice.  It  is  proper  to  remark,  however,  that  the  objections 
on  that  ground  appear  to  be  untenable  under  the  rule  held  in 
Knox  V.  Bank  of  Vhiied  Stales,  2G  Miss.  656;  Fdder  v.  Wall,  Id. 
695;  and  NMell  v.  CunningJiam,  27  Id.  292. 

The  decree  in  personam  must  be  reversed,  and  in  that  respect 
the  bill  is  dii 


FoflSBBBioN  Of  Nora  Patabls  to  Patss  ob  Bbarsr  is  Prima  Facis 
•ridflnce  of  title:  PeUee  v.  Proul,  63  Am.  Deo.  778,  and  oaaes  cited  In  the 
note  779;  eonira,  in  lUmma  by  statute:  Roosa  v.  Criat,  65  Id.  679. 

LnwBsxifXNT  or  Nors  bt  ^Iarrisd  Womav  passes  title  where  she  it 
inthorized  to  take  notes  as  a  feme  aole:  Krelm  t.  O^Orady,  58  Am.  Deo.  312; 
or  if  it  be  made  with  the  husband's  consent:  Stevens  y.  BeaU,  57  Id.  103. 

Balancs  Dux  aitbr  FoRiCLOsims  or  Mobtqaos  vs  Squirr  may  be 
reoorered  at  law  by  a  snit  on  the  bond:  Olobe  In§,  Co*  v.  Lamaing,  15  Am. 
Deo.  474;  Temumt  v.  Storey,  44  Id.  213. 


Belote  v.  State. 

[96  ICisusiiFPX,  96.] 

Acts  of  Aoouisd  Doini  nr  Consequxncs  of  LfADMiaaiBLK  CoirrBBSiON,  and 
tf»fiimg  to  show  his  goiltp  should  be  received  in  evidence,  and  it  is  com* 
potent  to  show  that  the  witness  was  directed  by  the  accused  where  to 
find  the  stcden  goods,  and  that  they  were  found  there  accordingly, 
though  his  confession  of  guilt  previously  made  to  the  witness  may  be 
inadmissible,  as  being  induced  by  improper  influence. 

MoxET  Stolin  is  SumciSNTLT  Idxntifibd  to  Admit  Evidence  that  pris- 
oner upon  being  charged  with  his  guilt  produced  it  from  the  place  of 
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oonoeilmant  and  deliyered  it  to  the  witness,  wliea  in  additioii  to  this 
lact  the  witness  testified  that  it  consisted  of  bills  aU  upon  the  same  b«nk 
and  of  the  same  denomination  as  those  stolen  from  him,  and  thmt  h« 
believed  them  to  be  his,  and  it  appears  that  the  money  consisted  ol 
many  bank  bills  of  the  same  small  denomination. 

TSSnMOKT   THAT   GoODS   WXBE    PBODUOSD    IX   CoSfSEQXnOXOE   OW   ChABOIKO 

Pbisomsk  with  Stbauno  Thxk  is  inadmissible,  miless  the  goods  sro 
shown  to  have  been  in  the  prisoner's  possetsiim,  and  identified  with 
those  stolen.  * 

XJ98  OF  WoBD  ''Lost"  instead  of  Word  ''Siolbn,"  nr  Ihbtboction  oa 
trial  of  indictment  for  larceny,  oonoeming  presomption  arising  from  the 
prisoner's  possession  of  the  "lost"  goods,  is  not  eironeons,  where  the 
eridence  all  tended  to  show  that  the  goods  were  lost  by  stealing,  and  not 
otherwise. 

Xnbtbuction  is  not  Brbonsous  bbcausb  It  Gontaibb  Wobd  of  Qxkxeai 
Signification  capable  of  a  meaning  rendering  the  inBtmction  erroneooe^ 
when  from  the  evidence  it  appears  that  the  jnry  ooold  not  have  been 
misled  thereby. 

'  Possession  of  Stolen  Goods  Srobtlt  after  their  Loss  bt  Owner  ia 
prQsnmptiye  evidence  of  goilt,  which,  however,  may  be  explained,  ajid 
*  if  the  aooosed  failed  satisfactorily  to  account  for  his  possession,  the  pre« 
sumption  will  warrant  a  conviction. 

"What  will  be  Soffioibnt  to  Aooount  for  Possession  of  Siolxn  Gooii8» 
or  to  remove  the  presumption  of  guilt  arising  therefrom,  will  depend 
much  upon  the  length  of  time  which  intervened  between  the  loss  by  the 
owner  and  the  discovery  of  possession  in  the  party  charged,  the  nature 
and  character  of  the  goods,  and  all  the  circumstances  of  the  case. 

Indiotment  for  the  larceny  of  ten  bank  bUls,  each  of  the  de« 
'domination  of  five  dollars.    The  opinion  states  the  ease. 

F,  Anderson^  for  the  plaintiff  in  error. 

T.  J.  Wharton,  aUomey-generdl,  for  the  state. 

By  Court,  Handt,  J.  The  plaintiff  in  error  was  indieted  and 
convicted  for  stealing  certain  bank  bills  of  the  denomination  of 
five  dollars,  the  property  of  one  Ephraim  Stroat.  The  grounds 
of  error  relied  upon  are:  1.  The  admission,  as  evidence,  in  behalf 
of  the  prosecution,  of  certain  acts  of  the  accused  in  showing 
where  a  part  of  the  stolen  property  was  placed;  which  acts  were 
done  after,  and  in  consequence  of,  his  having  made  a  confession 
of  his  guilt,  imder  such  circumstance  as  to  render  that  confession 
inadmissible;  2.  The  giving  of  the  second  instruction  to  the 
jury  in  behalf  of  the  prosecution. 

In  relation  to  the  first  ground  of  error,  it  appears  that  two 
-witnesses  were  introduced  and  testified  in  behalf  of  the  state  on 
the  trial.  The  first  of  these  was  Strout,  the  owner  of  the  stolen 
property,  who  testified  that  he  lost  one  hundred  and  sixty  dol« 
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lars  in  bank  notes  of  the  Empire  Bank  of  the  state  of  Georgia; 
that  the  acoased  had  been  to  his  house  on  SatnidAy,  the  daj 
before  he  missed  the  money;  that  the  witness  kepi  his  money  iik 
a  pocket-booky  which  he  laid  np  behind  the  clock  on  the  mantel- 
piece, and  that  the  money  was  all  in  fiye-doUar  bills;  that  wit- 
ness at  fiist  thought  the  money  was  taken  by  some  persons^ 
who  were  working  about  his  house,  but  he  afterwards  suspectedi 
the  accused  of  stealing  it,  and  charged  him  with  it.  He  further 
testified  that  when  he  so  charged  him,  which  was  about  three 
weeks  after  the  money  was  lost,  he  told  the  accused  that  if  he 
would  confess  all  about  it,  and  tell  where  the  money  was,  and 
giye  it  up  and  leave  the  country,  he  would  not  prosecute  him; 
and  thereupon  that  the  accused  told  where  the  money  was, 
and  confessed  having  taken  it.  TTpon  motion  of  the  accused, 
this  testimony  as  to  his  statements  and  confessions,  under  the 
circumstances,  was  held  by  the  court  to  be  incompetent,  ancL 
was  excluded  from  the  jury. 

The  witness  was  them  asked  by  the  district  attorney  to  stater 
what  the  accused  did  in  regard  to  showing  the  money;  and  he 
testified  that  the  accused  went  to  the  corn-crib  and  got  ninety. 
dollars  of  the  money  out  of  the  crib  and  gave  it  to  witness;  that, 
witness  saw  him  get  the  money,  and  that  it  was  all  of  the  same 
kind  that  witness  had  lost,  all  in  five-dollar  bills;  and  that  wit- 
ness believed  them  to  be  his.  The  accused  objected  to  this 
testimony  as  inadmissible;  but  it  was  permitted  to  go  to  the 
jmy,  and  exception  was  taken  thereto.  And  this  is  the  first 
point  to  be  considered. 

It  will  be  observed  that  none  of  the  declarations  or  confes- 
sions made  by  the  accused  to  this  witness  were  permitted  to  go 
in  evidence  to  the  jury,  and  consequently  no  question  arises  as 
to  the  competency  of  such  declarations,  under  the  circumstances 
of  the  case.  The  testimony  admitted  went  solely  to  the  acts 
and  conduct  of  the  accused  in  showing  where  the  money  was,^ 
and  in  producing  and  delivering  it  to  the  witness,  and  to  the 
identification  of  the  money  shown  and  produced.  Whatever 
diversity  of  opinion  may  exist  upon  the  question,  whether  con- 
fessions improperly  obtained,  and  which  are  verified  and  cor- 
roborated by  facts  and  circumstances  afterwards  found  to  be  in 
accordance  with  the  statement  of  facts  made  in  the  confession^ 
ire  admissible  in  evidence  on  account  of  the  corroboration^ 
there  can  be  no  doubt  but  that  acts  of  the  accused  done  in  con- 
sequence of  the  inadmissible  confession,  and  tending  to  show 
bis  guilty  should  be  reeeived  in  evidence.    This  was  held  in 
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WarichshalTa  Case,  1  Leach,  298;  Mosey's  Case,  Id.  801;  and  it 
is  stated  by  all  the  text-writers  upon  the  subject  as  the  correct 
rule:  2  Bussell  on  Crimes,  7th  Am.  ed.,  863;  1  Phil.  Ey.,  4th 
Am.  ed.,  116.  And  it  is  also  laid  down  that  it  is  competent 
to  show  that  the  witness  was  directed  by  the  accused  where  to 
find  the  goods,  and  that  they  were  found  there  accordingly,  but 
not  the  acknowledgment  of  the  accused  that  he  stole  them  or 
put  them  there:  2  East  P.  Cr.  658;  2  Bussell  on  Crimes,  862. 

In  such  cases  it  is  not  the  confession  of  the  party  that  is  re- 
ceived in  evidence  against  him,  but  the  facts  which  are  brought 
to  light  by  his  acts  and  in  consequence  of  his  confessions.  It 
will  not  do  to  say  that  the  acts,  having  been  brought  about  by 
improper  means,  are  of  the  same  character  as  confessions  pro- 
duced by  the  same  means;  that  the  influence  which  produced 
groundless  confessions  might  also  produce.groundless  conduct; 
for  when  the  acts  of  the  accused  point  out  and  produce  the 
stolen  property  in  its  place  of  concealment,  that  fact  speaks  for 
itself «  and  is  inconsistent  alike  with  the  idea  of  falsehood  and 
of  innocence.  Property  so  concealed  must  be  considered  as  in 
the  custody  of  the  accused,  and  his  production  of  it  is  equiva- 
lent to  its  being  found  upon  his  person,  or  in  his  private  keep- 
ing at  his  house;  and  in  such  cases  the  finding  or  production  of 
the  property  is  evidence  of  guilt.  The  testimony  permitted  by 
the  court  to  go  to  the  jury  was  simply,  in  substance,  that  the 
witness  charged  the  accused  with  stealing  the  money;  and 
thereupon  the  accused  showed  the  place  where  it  was  concealed, 
and  produced  and  delivered  it  to  the  witness.  If  the  money 
produced  was  the  same  which  was  stolen  from  the  witness,  there 
cannot  be  a  doubt  as  to  the  competency  of  the  testimony. 

Was  the  money,  then,  sufficiently  identified?  The  witness 
testified  that  the  bills  were  all  of  the  same  bank,  and  of  the 
same  denomination,  as  those  lost  by  him,  and  that  he  believed 
them  to  be  his.  This  correspondence,  taken  in  connection  with 
the  number  of  them  of  so  small  a  denomination,  and  the  fact 
that  the  witness  believed  them  to  be  his,  would  go  far  to  cast  a 
suspicion  upon  the  possession  by  the  accused.  But  the  fact 
that  upon  being  charged  with  stealing  them»  as  the  money  ol 
the  witness,  he  produced  them  from  the  place  of  concealment, 
and  delivered  them  to  the  witness,  is  conclusive  of  their  iden- 
tity. 

We  think,  therefore,  that  this  testimony  was  properly  ad 
mitted. 

The  second  witness  introduced  was  one  Denny,  who  testified, 
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in  Bubstanoe,  that  in  consequence  of  promiBes  of  protection 
siade  by  him,  the  accused  acknowledged  his  guilt  This  was 
raled  ont  npon  the  objection  of  the  accused,  and  the  witness 
was  then  requested  to  state  what  the  accused  did  in  regard  to 
the  money.  He  testified  that  the  accused  and  witness,  and  one 
llatthis,  went  to  the  house  of  the  accused,  and  that  presently 
the  accused  went  out  of  doors  to  get  some  fuel,  and  that  wit* 
Dess  remarked  that  he  staid  a  good  while,  and  requested  Matthis 
to  go  and  see  where  he  was;  that  Matthis  went  out,  and  pres- 
ently there  was  a  rap  at  the  door,  and  Matthis  told  witness  to 
come  out  there,  and  witness  did  so,  and  went  around  the 
chinmey  where  they  were;  that  thereupon  Matthis  handed 
witness  some  money,  and  requested  him  to  count  it,  which  he 
did,  and  found  there  were  fif ty-fiye  dollars  in  bank  bills  of  fiye 
dollars,  but  witness  did  not  know  and  could  not  state  what 
banks  they  were  on. 

This  testimony  was  objected  to  by  the  accused,  but  was  per- 
mitted to  go  to  the  jury,  and  exception  taken.  The  facts  here 
shown  are  quite  different  from  those  stated  by  the  preceding 
witness.  The  bank  notes  referred  to  are  not  shown  to  haye 
been  in  possession  of  the  accused,  or  that  he  had  any  connec- 
tion with  them.  It  simply  appears  that  they  were  produced  by 
Uatthis,  who  handed  them  to  the  witness,  requesting  him  to 
comit  them.  Nothing  is  shown  to  explain  why  or  how  Matthis 
had  possession  of  them,  or  why  he  handed  them  to  the  witness 
to  count;  nor  is  there  anything  to  identify  them  with  the  notes 
stolen  from  the  witness  Strout.  Oiying  to  the  facts  stated  by 
Ons  witness  all  the  force  which  they  properly  could  have,  they 
showed  nothing  tending  to  fix  upon  the  accused  the  charge 
for  which  he  was  indicted;  nor  was  there  any  other  eyidence  to 
supply  the  yagueness  and  irreleyancy  of  the  testimony.  To  giye 
it  any  force  against  the  accused,  the  jury  would  haye  had  to 
indulge  in  unwarrantable  conjectures  to  his  prejudice. 

It  was  therefore  improperly  admitted,  and  the  objection  to  it 
should  haye  been  sustained.  The  second  instruction  giyen  in 
behalf  of  the  state  is  as  follows:  "  If  the  evidence  satisfy  the 
JQiy  that  Ephraim  Strout  lost  bank  bills,  and  that  they,  or  a 
part  of  them,  had  been  foimd  in  defendant's  possession  shortly 
after,  in  the  absence  of  other  eyidence  proving  how  defendant 
came  into  possession,  they  will  find  him  guilty."  The  first  ob- 
jection taken  to  this  instaruction  is  that  it  ^spenses  with  the 
necessity  of  proving  that  the  bank  bills  were  stolen  from  the 
ewner;  in  consequence  of  which  the  accused  might  have  been 
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convicted  under  the  indictment  from  the  mere  fact  of  possesaion 
of  the  bills  unaccounted  for,  though  they  had  been  casually  lost 
by  the  owner,  and  had  not  been  stolen. 

It  is  true,  the  word  ''  lost "  is  employed  in  the  instruction,  but 
that  is  a  general  word,  which  embraces  a  loss  by  stealing,  or 
by  any  act  of  another,  as  well  as  by  the  act  of  the  owner  him- 
self, or  by  casualty.  The  CTidence  tended  strongly  to  show  that 
the  money  was  lost  by  stealing,  and  there  was  nothing  tending^ 
to  show  that  it  was  casually  lost.  The  general  term  used  in  the 
instruction  must  be  taken  with  reference  to  the  chaige  against 
the  accused,  and  the  evidence  offered  in  support  of  it,  and  must 
be  understood  with  reference  to  such  loss  as  the  evidence  tended 
to  establish,  which  was  by  stealing.  We  do  not  consider  the 
instruction  erroneous  in  this  respect,  though  it  is  true  that  the 
word  *'  stolen"  is  more  precise,  and  the  better  term  to  be  em- 
ployed. The  phraseology  could  not  have  reasonably  misled  the 
jur}',  under  the  circumstances  of  the  case. 

It  is  further  objected  that  the  instruction  renders  the  posses- 
sion of  the  bank  bills  by  the  accused,  shortly  after  they  were 
lost  by  the  owner,  conclusive  evidence  of  guilt,  whereas  it 
merely  creates  a  presumption  of  guilt.  The  general  rule  is  un- 
doubtedly well  settled,  that  the  possession  by  a  party  of  stolen 
goods,  shortly  after  their  loss  by  the  owner,  is  presumptive  evi- 
dence of  guilt,  which,  however,  may  be  explained;  and  if  the 
party  in  whose  possession  they  are  found  fails  satisfactorily  to 
account  for  his  possession,  the  presumption  of  guilt,  arising 
from  the  recent  loss  by  taking  and  the  possession,  will  stand 
and  warrant  a  conviction.  What  will  be  sufficient  to  account 
for  the  possession,  or  to  remove  the  presumption  which  may  arise 
therefrom,  will  depend  much  upon  the  length  of  time  which 
intervened  between  the  loss  by  the  owner  and  the  discovery  of 
possession  in  the  party  charged,  the  nature  and  character  of  the 
goods,  and  all  the  circumstances  of  the  case;  and  this,  for  the 
most  part,  is  to  be  determined  by  the  juiy.  These  points  might 
have  been  made  the  subject  of  instruction  at  the  instance  of  the 
accused,  and  the  attention  of  the  jury  might  have  been  thereby 
directed  to  the  shortness  of  the  time,  as  shown  by  the  evidence, 
in  connection  with  the  nature  of  the  articles.  But  as  the  instruc- 
tion stands,  it  does  not  take  these  considerations  from  the  jury, 
but  leaves  it  open  for  the  jury  to  determine  the  question  whether 
the  time  shown  was  short,  under  the  circumstances;  and  under 
it  that  question  might  have  been  fully  argued  to  the  jury.  If 
they  were  of  opinion,  from  the  circumstances — as  it  must  be 
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presnined  they  W0re-4Iiat  the  time  of  prodaction  of  the  money 
by  the  accused  was  sufficiently  short  to  raise  the  presumption  of 
his  goilt,  and  there  was  no  explanation  of  his  possession,  the 
presumption  of  fact  was  not  removed;  and  they  were  properly 
iastracted  that,  in  sooh  case,  they  should  find  a  yeidict  of  con* 
Yieiion.  This  was  the  substance  of  the  instruction,  and  we  con- 
sider the  general  proposition  contained  in  it  correct. 

For  the  error  in  admitting  the  testimony  of  the  witness  Denny, 
the  judgment  most  be  reyersed,  and  the  cause  remanded  for  a 
newtriflj. 


ConxjCT  or  Aocdsbd  at  ob  about  Tzm  or  OomcisnoK  or  Orrs^iss 
m&y  be  given  in  eridenoe  against  him:  LUe$  t.  8kUe^  68  Am.  Beo.  108.  Ife  ib 
ftdmiflBble  to  show  that  after  making  an  inadmiarible  oonfeanon  the  accnaed 
dincted  the  witneaa  where  to  find  the  gooda^  and  that  they  were  f  oond  there 
Meoidingly:  Oarrard  t.  Staief  50  Miaa.  152;  citing  the  principal  case. 

PosoMioN  or  Goods  Bscsntlt  SroLsir  Cbsatb  PsaMUif  ption  or  Quilt, 
bat  thia  may  be  oyeroome  by  circomstanoee  tending  to  show  an  innocent  poa* 
MMon:  Joneg  t.  Stale,  64  Am.  Dee.  175,  note  177.  The  poaseenon  of  stolen 
goodi  a  abort  time  after  the  theft  is  preanmptiTo  eridence  of  guilt,  bnt  the 
lengih  of  time  ia  a  question  for  the  jury:  Davis  t.  State,  50  Miaa.  93,  100, 
dtiag  the  principal  case.  If  the  party  in  whose  poaseaaion  the  gooda  are 
foond  faila  satiatactorily  to  account  for  hia  poaaesatou  the  preaumption  of 
guilt  will  stand:  Ibster  t.  State,  52  Id.  700.  Bnt  in  Stokes  y.  State,  58  Id. 
680,  citing  the  principal  caae,  it  waa  held  that  the  preaumption  of  gnilt  aris- 
ing from  the  nnezplained  poeaeasion  of  stolen  property  can  noTer  be  conclasi  ve, 
and  it  waa  said  that  the  inatruction  in  the  principal  caae  waa  incorrect  aa 
directing  a  Terdict  upon  each  a  preeumption,  inatead  of  leaving  the  matter  to 
the  joiy;  for  though  the  presumption  would  warrant  a  verdict,  the  court  is 
Bot  justified  in  directing  a  verdict  upon  it. 

lOXBTirZGATIOK  OT  MONXT  STOLEN  AND  FOUVD  DT  P08BI88ION  OT  AoCUaXD: 

Commtmwedith  v.  Montgomery,  45  Am.  Bee.  2SS7. 

Qbabosb  KscaasABiLT  Misia^dtvo  PitmiiT  Fatal  Bbbob:  PotU  v.  House^ 
OOAm.Dse.320. 


Shelby  v.  Alcobn. 

[W  If  TSSISBTPFl,  378.] 

OmoB  n  CosTASUUiQ  Ohaboe  ob  Emflotmsnt,  whose  duties  are  defined  by 
rules  preacribed  by  law,  and  not  by  contract,  and  the  person  filling  it  is 
an  offioer. 

Lbvki  OoMMissiOMMfc  18  OmoiB,  ANB  HIS  Plaos  18  OiTicB,  under  a  statute 
providing  for  his  appointment  by  the  county  board  of  police,  presorib- 
ing  the  term  of  his  offioe  and  the  duties  and  emoluments  thereof,  and 
providing  for  his  removsl  by  the  board  of  police  for  malfeasance  or  mis- 
feasance. 

Civil  OmoiB  ubbxb  Scats  Impobts  Omos  nr  Which  is  Rbpossd  some 
portioii  of  the  soTereign  power  of  the  state. 
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Local  Am>  Limited  Power  and  Duties  of  Leveb  Comuissiover  can  have  no 
effect  in  determining  the  qnestion  whether  or  not  his  office  ia  an  office 
nnder  the  state. 

OmcB  OF  Levee  Commissioneb  under  Statute  of  Mississippi  is  "  Civil 
Officer  under  State,"  within  the  meaning  of  the  constitation  of  that 
state,  which  declares  that  "  no  senator  or  representative  ....  shall  be 
appointed  to  any  civil  office  of  profit  nnder  this  state." 

Appointment  of  Member  of  Legislature  to  Office  in  Violation  of  Con- 
stitutional Provision  is  void,  both  for  want  of  capacity  in  the  appointee 
to  accept,  and  for  want  of  authority  in  the  appointing  power  to  appoint. 

Acts  of  Officers  de  Facto  as  to  Public  and  Interested  Third  Persons 
are  held  valid  to  prevent  a  failure  of  justice. 

Acts  of  Officers  de  Facto  when  Declared  Void  bt  Constitution  ob 
Statute  cannot  be  held  valid  upon  any  assumed  principle  of  public  ex- 
pediency. 

Appointment  to  Office  Made  Void  bt  Constitution  or  Statute  may  be 
so  declared  whenever  it  comes,  even  incidentally,  in  question;  and  in  an 
action  by  an  officer  la  his  official  capacity,  whose  appointment  is  void 
under  the  constitution,  a  plea  in  abatement  on  this  ground  is  proper. 

Action  for  breach  of  contract.    The  opinioB  states  the  case. 

A.  M.  Clayton  and  W»  Yerger^  for  the  plaintiff  in  error. 

c7.  W.  O.  Watson  and  Fulton  Anderson,  for  the  defendant  in 
error. 

By  Court,  Smith,  C.  J.  Aaron  Shelbj,  on  the  second  daj  of 
December,  1852,  entered  into  a  contract  with  the  board  of  levee 
commissioners  of  Coahoma  county,  by  which  he  obligated  him- 
self, for  a  stipulated  price,  to  construct  a  certain  line  of  levee  in 
said  county,  according  to  the  survey,  plan,  and  specifications, 
as  to  height  and  base,  etc.,  of  the  engineer  of  the  commission- 
ers. By  the  terms  of  the  agreement  the  levee  was  to  be  com- 
pleted by  the  first  of  February,  1854.  The  commissioners  paid 
or  advanced  to  Shelby  upon  his  contract  eight  thousand  dollars 
in  money,  and  sixteen  thousand  acres  of  land  scrip,  estimated  at 
fifty  cents  per  acre.  On  the  fourth  of  July,  1853,  the  same 
parties  entered  into  another  agreement,  by  which  Shelby  was 
bound  to  construct,  upon  the  terms  and  conditions  specified  in 
the  previous  contract,  an  additional  line  of  levee  in  said  county. 
This  levee  was  to  be  completed  by  the  first  of  February,  1855; 
and  the  time  for  completing  the  first  levee  was  extended  to  the 
same  time. 

By  an  act  of  the  legislature^  approved  March  2,  1854,  it  was 
provided  that  the  president  of  the  board  of  police  of  Coahoma 
county  should  convene  said  board  on  the  first  Monday  of  Maj 
thereafter,  for  the  purpose  of  appointing  (in  lieu  of  the  board  of 


Oct  1858.  ]  Shelbt  v.  Aloobk.  171 

leree  commissioners  theretofore  provided  for  by  law)  a  single 
leTee  commissioner,  who,  when  appointed,  should  hold  his  office, 
nnder  such  restrictions  as  were  tiiereinafter  prescribed,  for  the 
term  of  two  years:  Acts  of  1854,  p.  186.  The  board  of  police 
met  pnrsuant  to  the  directions  of  the  statute,  and  when  so 
assembled,  api>ointed  James  L.  Alcorn  levee  commissioner. 
Alcorn  immediately  qualified,  and  entered  upon  a  discharge  of 
the  duties  of  the  office,  and  on  the  twenty-eighth  of  March, 
1855,  brought  this  suit  in  the  circuit  court  of  Coahoma  to 
recover  back  from  Shelby  the  sum  of  sixteen  thousand  dollars. 
The  ground  of  recovery  was  the  alleged  total  failure  of  Shelby  to 
construct  the  said  levees  agreeably  to  the  terms  of  his  contracts. 

The  defendant  pleaded  in  abatement,  averring  that  the  plaint^ 
iff  was  a  member  of  the  legislature  by  which  the  law  was  enacted 
cieating  the  office  of  levee  commissioner,  and  that  during  the 
term  for  which  he  was  elected  a  member  of  the  legislature  as 
aforesaid  the  board  of  police  of  Coahoma  county  appointed  him 
levee  commissioner,  a  civil  office  of  profit  under  the  state,  and 
that  the  appointment  was  void.  To  this  plea  a  demurrer  was 
filed,  which  was  sustained  by  the  court.  Whereupon  a  demur- 
rer to  the  complaint  was  filed  by  the  defendant,  which  was 
overruled;  and  judgment  of  respondeat  ousler  was  entered. 

The  defendant  then  filed  his  answer  to  the  complaint,  setting 
forth  various  matters  in  defense  to  the  action.  During  the  sub* 
sequent  progress  of  the  litigation  other  answers  or  pleas,  alleg- 
ing additional  grounds  of  defense,  were  filed  by  the  defendant. 
But  neither  these,  the  pleadings  of  the  opposite  party,  nor  the 
action  of  the  court  in  reference  thereto  is  it  material  more  partic- 
ularly to  notice,  before  we  come  to  consider  the  questions  which 
are  thereby  presented. 

The  cause  having  been  submitted  to  a  jury  upon  the  issues 
joined  between  the  parties,  a  verdict  was  rendered  in  favor  of 
the  plaintiff  for  the  sum  of  nineteen  thousand  two  hundred  and 
ninety-three  dollars  and  sixty-four  cents,  and  judgment  was 
accordingly  entered.  A  motion  for  a  new  trial  was  made,  which 
was  overruled,  and  the  defendant  excepted,  and  sued  out  this 
writ  of  error. 

The  numerous  questions  presented  by  the  exceptions  to  the 
judgment  have  been,  by  the  respective  counsel,  argued  with 
distinguished  learning  and  ability.  Of  these  questions  the  first 
which  demands  our  consideration  is  the  question  arising  upon 
the  plea  in  abatement;  that  is,  whether  the  defendant  in  error 
had  title  to  maintain  the  action. 
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The  statute  creating  the  office  of  levee  commiSBioiier  was 
approved  on  the  second  of  March,  1854.  On  the  first  Monday 
in  May  of  that  year  the  defendant  in  error  was  appointed  to 
that  office  by  the  board  of  police  of  Ck>ahoma  coaniy.  He  was 
a  meiober  of  the  legislatare  of  this  state  when  the  said  statute 
was  enacted.  A  salary  of  one  thousand  five  hundred  dollars  per 
annum  is  attached  by  law  to  the  office  of  levee  commissioner. 
And  it  is  hence  insisted  that  his  appointment  falls  under  the 
constitutional  provision  'Hhat  no  senator  or  representative 
shall,  during  the  term  for  which  he  shall  have  been  elected, 
nor  for  one  year  thereafter,  be  appointed  to  any  civil  office  of 
profit  under  this  state,  which  shall  have  been  created  during  the 
term,  except  such  offices  as  may  be  filled  by  elections  of  the 
people." 

It  is  not  to  be  disputed  that  if  the  place  or  post  of  levee  com- 
missioner be  an  office,  in  the  true  legal  meaning  of  the  term, 
it  is  also  a  civil  office  of  profit.  But  it  is  contended  that 
the  place,  post,  or  office  of  levee  commissioner  is  not  a  civil 
office  of  profit  under  the  state,  within  the  true  intent  and  mean- 
ing of  the  constitution.  This  position  presents  two  questions 
for  consideration:  1.  Whether  the  place  or  post  of  levee  com- 
missioner, according  to  the  legal  acceptation  of  the  term,  is  an 
office;  2.  If  so,  whether  it  is  an  office  under  the  state,  to  which 
the  constitutional  prohibition  was  intended  to  be  applied. 

1.  The  term  **  office  "  has  no  legal  or  technical  meaning  attached 
to  it  distinct  from  its  ordinary  acceptations.  An  office  is  a  puV* 
lie  charge  or  employment;  but  as  every  employment  is  not  an 
office,  it  is  sometimes  difficult  to  distinguish  between  employ- 
ments which  are  and  those  which  are  not  offices.  It  is  gener- 
ally, if  not  universally,  true  that  a  duty  or  employment  arising 
out  of  a  contract,  and  dependent  for  its  duration  and  extent 
upon  the  terms  of  such  contract,  is  never  considered  an  office. 
An  office,  as  defined  by  Blackstone,  is  a  right  to  exercise  a 
public  or  pirivate  employment,  and  to  take  the  fees  and  emolu- 
ments thereunto  belonging,  whether  public,  as  those  of  magis- 
trates,  or  private,  as  bailiffs,  receivers,  and  the  like:  2  Bla.  Com. 
36.  And  it  is  laid  down  *^  that  a  public  officer  is  one  who  has 
some  duty  to  perform  concerning  the  public;  and  he  is  not  the 
less  a  public  officer  when  his  duty  is  confined  to  narrow  limits, 
because  it  is  the  duty,  and  the  nature  of  that  duty,  which  makes 
him  a  public  officer,  and  not  the  extent  of  his  authority:"  7  Bac. 
Abr.  280;  Garth.  479.  And  we  apprehend  that  it  may  be  stated 
as  universally  true  that  where  an  employment  or  duty  is  a  con« 
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iinuiiig  one,  which  is  defined  by  rules  preacribed  bj  law,  and 
not  bj  contract,  such  a  charge  or  employment  is  an  office,  and 
the  person  who  performs  it  is  an  officer. 

This  was  the  role  applied  by  Chief  Justice  Marshall  in  the 
case  of  Vniled  Slates  t.  Maurin^  2  Brock.  102,  in  which  it  was 
held  that  an  agent  of  fortifications  was  an  officer. 

Applying  this  principle  to  the  question  before  us,  there  can 
he  no  doubt  that  the  place  or  post  of  levee  commissioner  is  an 
office,  and  the  person  appointed  to  fill  it  an  officer.  The  law 
itself  provides  that  the  levee  commissioner  shall  hold  his  office 
for  the  term  of  two  years,  under  such  restrictions  as  are  therein 
prescribed.  He  is  required  to  give  bond,  and  to  discharge  the 
duties  of  treasurer,  in  which  position  he  is  entitled  to  receive 
lai;^e  sums  of  public  money.  The  board  of  police,  upon  the  re- 
port of  the  levee  commissioner  as  to  the  cost  of  the  work  to  be 
done,  is  required  to  levy  a  sufficient  tax  to  meet  it;  and  he  is 
required  to  take  an  oath  *'  that  he  wUl,  in  all  things  touching 
his  office,  seek  to  promote  the  best  interests  of  his  country  and 
the  state  of  Mississippi."  These  directions  of  themselves,  with- 
out doubt,  define  the  character  of  the  place  of  levee  commis- 
sioner, and  determine  it  to  be  an  office.  But  in  fact,  the  sev« 
eral  acts  on  the  subject  contemplate  the  performance  of  duties 
of  the  public,  which  are  prescribed  by  law,  for  a  stated  compen- 
sation: See  Acts  1850,  218;  Acts  1854,  186,  576;  and  the  act  of 
the  November  session,  1850,  extending  the  provisions  of  the 
first  recited  act  to  Coahoma  county. 

2.  Having  ascertained  that  the  levee  commissioner  is  an 
officer,  and  his  place  an  office,  according  to  the  true  legal  mean- 
ing of  the  term,  we  will  proceed  to  inquire  whether  it  falls 
under  the  prohibition  contained  in  section  26,  article  3,  of  the 
constitution. 

The  powers  vested  in  the  government  of  the  state  of  Missis- 
sippi are  either  legislative,  judicial  or  executive;  and  these 
respective  branches  of  power  have  been  committed  to  separate 
bodies  of  magistracy.  It  follows,  heoce,  that  whether  an  office 
has  been  created  by  the  constitution  itself,  or  by  statute  enacted 
pursuant  to  its  provisions,  the  incumbent,  as  a  component  mem- 
ber of  one  of  the  bodies  of  the  magistracy,  is  vested  with  a  por- 
tion of  the  power  of  the  government,  whether  the  portion  of  the 
power  of  the  government  which  he  is  thus  entitled  to  exercise 
is  legislative,  judicial,  or  executive  in  its  character. 

It  is,  therefore,  undeniably  true,  as  maintained  by  the  counsel 
for  the  defendant  in  error,  that  the  words  "  civil  office  under  the 
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Btate/'  contained  in  the  article  of  the  constitution  above  referred 
to,  import  an  office  in  which  is  reposed  some  portion  of  the  sov- 
ereign power  of  the  state,  and,  of  necessity,  having  some  conneo* 
iioii  with  the  legislative,  judicial,  or  executive  departments  of  the 
government.  It  is  a  conclusion  which  is  the  necessary  and  logi- 
cal result  of  the  theoiy  of  ihe  government  itself.  But  it  is  very 
evident  that  this  conclusion  can  in  no  wise  strengthen  the  posi- 
tion that  the  office  of  levee  commissioner  does  not  fall  under 
the  prohibition  in  the  constitution,  unless  it  can  be  further 
shown  that  it  is  not  an  office  under  the  laws  or  government  of 
the  state  of  Mississippi. 

Upon  this  point  the  opinion  of  the  judges  of  the  supreme 
court  of  the  state  of  Maine  on  a  question  submitted  to  them  by 
the  governor  is  principally  relied  on.  The  question  was  whether 
the  office  of  agent,  under  a  resolve  of  the  legislature  of  Maine, 
authorizing  the  governor  to  appoint  one  or  more  agents  for  the 
preservation  of  timber  on  the  public  lands  was  a  civil  office  of 
profit,  within  the  meaning  of  the  constitution  of  that  state,  so 
that  no  member  of  the  legislattire,  by  whom  the  resolve  was 
passed,  could  be  constitutionally  appointed  as  such  agent:  Ap- 
pendix, 3  Me.  481. 

The  opinion  held  that  the  office  of  timber  agent  created  by 
the  said  legislative  resolve  was  not  an  office  within  the  meaning 
of  the  constitution,  and  ''  nothing  more  than  a  service  or  em- 
ployment under  executive  authority;  not  essentially  different 
from  the  office  or  employment  of  state  printer,  or  a  contract  to 
build  a  state  house,  or  a  state  prison;  and  hence  the,  response 
was  in  the  negati^re. " 

The  competency  of  a  member  of  the  legislature  of  Maine  to 
receive  and  hold  the  appointment  of  timber  agent  depended 
exclusively  on  the  question  whether  the  agency  was  or  was  not 
an  office  within  the  meaning  of  the  constitution  of  that  state. 
And  it  was  determined  to  be  a  mere  employment  under  the  dis^ 
cretionary  directions  of  the  governor,  and  not  an  office.  As- 
suming, as  we  have  held,  that  the  place  of  levee  commissioner 
is,  in  the  proper  sense  of  the  term,  an  office,  it  is  evident  that 
the  decision  has  no  relevancy  whatever  to  the  question  whether 
it  does  not  fall  under  the  constitutional  provision.  But  on  the 
other  hand,  in  view  of  the  fact  that  the  authority  and  power 
attached  to  the  office  of  levee  commissioner  are  extensive  and 
important,  and  such  as  no  one  could  claim  to  exercise  except 
in  virtue  of  a  legislative  enactment;  that  the  public  of  one 
county  is  directly,  and  the  whole  state  indirectly,  interested  in 
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the  dae  admixustration  of  the  office;  that  the  powers  and  datiea 
of  the  leTee  commissioner  are  defined  and  prescribed  bj  law; 
that  he  is  required  to  take  an  oath  for  the  faithfol  discharge  of 
bia  daties;  and  tliat  lie  is  subject  to  removal  from  office  for  mal- 
feasance or  misfeasance  bj  the  board  of  police — the  argument 
employed  by  the  learned  judges  to  show  that  the  agency  was 
iu>t  an  office  proves  conclusiyely  that  the  place  of  levee  com- 
missioner, in  the  constitutional  meaning  of  the  term,  is  an  office 
under  ihe  state.     They  say  that  "  there  is  a  manifest  distinction 
between  an  office  and  an  employment  under  the  government. 
We  apprehend  that  the  term  '  office '  implies  a  delegation  of 
a  portion  of  the  sovereign  power,  and  the  possession  of  it  by 
the  person  filling  the  office;  and  the  exercise  of  such  power, 
wittiin  legal  limits,  constitutes  the  correct  discharge  of  the  duties 
of  such  office.    The  power  thus  delegated  and  possessed  may 
be  a  portion  belonging  sometimes  to  one  of  the  three  great  de- 
partments and  sometimes  to  another;  still,  it  is  a  legal  power 
which  may  be  rightfully  exercised,  and  in  its  effects  will  bind 
the  rights  of  others,  and  be  subject  to  revision  and  correction 
only  according  to  the  standing  laws  of  the  state.    An  employ- 
ment pxerely  has  none  of  these  distinguishing  features.     A  pub- 
lic agent  acts  only  on  behalf  of  his  principal,  the  public,  whose 
sanction  is  generally  considered  necessary  to  give  the  act  per- 
formed the  authority  and  power  of  a  public  act  or  law.     And  if 
the  act  be  such  as  not  to  require  such  subsequent  sanction,  still 
it  IB  only  a  species  of  service  performed  under  public  authority , 

but  not  in  execution  of  any  standing  laws It  appears,  then, 

that  every  office,  in  the  constitutional  meaning  of  the  term,  im- 
plies an  authority  to  exercise  some  portion  of  the  sovereign 
power,  either  in  making,  administering,  or  executing  the  laws." 
It  is  manifest  that  the  local  and  limited  power  and  duties  of 
the  levee  commissioner  can  have  no  effect  in  determining  the 
question  whether  his  office  is  not  an  office  under  the  state.  A 
member  of  the  board  of  county  police,  or  justice  of  the  peace, 
is  as  much  an  officer  under  the  state  as  the  executive,  the  heads 
of  department,  or  a  member  of  the  judiciary.  The  powers 
attached  to  the  office  of  levee  commissioner  evidently  pertain  to 
the  executive  branch  of  the  government.  Clothed  with  a  por- 
tion of  the  power  vested  in  that  department,  the  commissioner, 
in  the  discharge  of  his  proper  functions,  exercises  as  clearly  sov- 
ereign power  as  the  governor  or  a  sheriff,  or  any  other  executive 
officer  when  acting  within  his  appropriate  sphere. 
The  object  of  the  constitutional  prohibition  is  too  manifest  to 
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require  comment.  The  office  of  levee  commissioiier  is  bo  dearly 
within  the  mischief  which  it  was  intended  to  guard  against  that 
it  does  not  admit  of  dispute.  It  was  precisely  to  such  officers 
that  the  prohibition  was  intended  to  be  applied.  For  if  it  does 
not  embrace  officers  which  it  was  competent  for  the  legislature 
to  create,  and  which  might  be  filled  by  appointment  and  not  by 
popular  election,  a  most  salutary  provision  of  the  constitution 
would  be  utterly  nugatory;  as  every  office  provided  for  in  the 
constitution,  except  that  of  clerk  of  the  high  court  of  errors  and 
appeals,  is  made  elective  by  the  people;  and  all  offices  filled  by 
populfur  elections  are  excepted  from  its  operation.  There  would 
not,  upon  any  other  construction,  be  a  single  class  of  officers  or 
appointments  to  which  it  could  apply. 

Upon  the  admitted  facts,  the  prohibition  applied  as  well  to 
the  board  of  police,  who  held  the  appointing  power,  as  to  the 
defendant  in  error.  It  did  not  simply  render  him  ineligible  to 
the  office  of  levee  commissioner.  It  operated  also  upon  the 
board,  and  incapacitated  it  from  making  the  appointment.  It  is 
of  the  very  nature  and  essence  of  the  fundamental  law  of  a  state 
that  it  avoids  every  act  performed  in  violation  of  its  provisions. 
The  act  of  appointment  was  therefore  void.  It  was  yoid  for 
want  of  capacity  in  the  appointee  to  accept,  and  for  want  of 
power  in  the  board  of  police.  As  the  appointment  was  not 
merely  voidable,  but  absolutely  void,  it  would  seem  necessarily 
to  follow,  that  the  appointee  could  not  claim  to  exercise  any  right 
attached  to  the  office.  But  the  defendant  in  error  was  the  actual 
incumbent  of  the  office,  holding  in  virtue  of  an  appointment, 
made  by  the  board  of  police;  in  whom  the  authority  to  appoint 
was  legally  vested.  It  is  hence  insisted  that  he  held  the  office 
colore  officii  J  and  that  in  such  case  his  acts  are  not  only  binding 
upon  third  persons,  but  that  his  title  to  sue  cannot  in  this  pro« 
ceeding  be  questioned. 

It  was  anciently  laid  down  that  **  where  a  person  claims  to 
hold  an  office,  his  title  to  the  office  shall  not  come  in  question  in 
an  action  to  which  he  is  not  a  party;  but  while  he  holds  the  office 
de  facto,  his  acts  and  doings  therein  will  be  deemed  good:''  Bao. 
Abr.  283. 

"  In  the  case  of  public  officers,"  says  Chancellor  Kent,  "  who 
are  such  de  facto,  acting  under  color  of  office  by  an  election  or 
appointment  not  strictly  legal,  or  without  having  qualified 
themselves  by  the  requisite  tests,  or  by  holding  over  after  the  pe* 
riod  prescribed  for  a  new  appointment,  as  in  the  case  of  shenffs, 
constables,  etc.,  their  acts  in  respect  to  the  public  and  third 
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peraons  -vrho  have  an  interest  in  them  are  held  valid,  in  order 
io  prevent  a  failure  of  justioe:"  2  Kent's  Com.  889. 

This  is  the  settled  role  at  common  law,  and  it  is  the  doetrine 
recognized  by  the  oonrts  of  this  confederacy:  Under  y.  Bebee,  9 
Mass.  Ml  [6  Am.  Dec.  62];  Budmam  t.  Buggies,  16  Id.  180; 
Pwple  ▼.  Collins,  7  Johns.  649;  Kysmr  t.  McEisstun,  2  Bawie,  13; 
Riddle  T.  Bedford  County,  7  Ser^.  &  B.  892;  Ihylar  t.  Skrim,  8 
BreT.  516;  Beard  y.  Camenm^^Tdxucph.  181;  Lyonsy.  BUUeBank^ 
1  Stew.  442;  Bmh  y^  EUioa,  8  Brev.  616;  Widemre  t.  Stete,  19 
Conn.  477. 

In  some  of  the  coorts  this  principle  isapplied  to  the  acts  of  oA» 
eers  defaclo,  where  the  appointment  was  not  simply  irregolar 
and  Toidable,  but  where  it  was  not  only  illegal,  bnt  absolntely 
Toid:  Bushy. EMoU,mipra\W%okmrer/8laie,swpra.  Inthiscourt 
BO  broad  an  operation  has  nerer  been  given  to  the  rule.  It  is 
intended  only  to  cases  in  which  the  common  law  on  the  sabjeet 
hss  not  been  repealed.  Where  the  constitntion  or  a  statate  has 
interposed  and  declared  that  the  ofiEudal  acts  of  persons  who 
have  not  been  duly  appointed  to  office,  or  who  have  not  qnali* 
led  by  the  requisite  tests,  shall  be  absolutely  void  of  necessity, 
S  different  rule  must  be  applied.  In  such  cases,  no  court  could 
be  justified^  upon  an  assumed  principle  of  public  expediency,  in 
disregarding  the  imperative  declarations  of  the  law. 

In  MoNuU  V.  Lancaster,  9  Smed.  k  M.  570,  it  was  expressly 
held,  by  the  late  chief  justice,  that  the  o£Scial  bond  of  a  person 
who  had  been  duly  elected  to  the  office  of  tax  collector,  but  who 
had  not  qualified  by  taking  the  oath  prescribed  by  statute,  was 
absolutely  void;  and  that,  too,  in  a  suit  upon  the  bond  by  the 
governor  against  the  makers. 

The  statute  out  of  which  the  question  in  that  case  grew  de« 
dared  that  all  acts  performed  by  the  officer  before  taking  the 
prescribed  oath  should  be  void.  And  the  chief  justice,  recognia- 
ingthe  general  rule  upon  which  acts  performed  under  color  of 
office  are  held  valid,  said:  "  But  I  cannot  admit  that  the  acts 
either  of  officers  de  facto  or  de  jure  are  valid,  when  the  law  de- 
clares them  void.  '  The  statute,  like  a  tyrant,  when  he  comes  he 
makes  all  void.'  It  is  not  at  all  uncommon  for  a  law  to  declare 
that  if  an  officer  do  not  perform  a  certain  thing  in  the  prescribed 
mode  his  acts  shall  be  void;  and  they  are  uniformly  held  to  be 
so  in  such  oases:''  LiddeUr.  Sims,  9  Smed.  &  M.  696. 

In  that  case  the  court  were  divided;  Judge  Clayton  holding 
that  when  a  person  performs  the  duties  of  an  office,  it  is  only 
necessary  to  prove  the  acts  of  one  in  order  to  make  him  respou- 
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Bible  for  their  consequence;  that  as  to  the  officer,  no  evidonoa 
was  necessaiy  as  to  his  election  or  qualifications,  and  that  this 
was  the  doctrine  in  regard  to  actions  against  him;  but.  that 
where  he  was  the  phiinti«  the  law  was  different. 

This  case,  though  no  authority  in  favor  of  the  doctrine  that 
under  the  jurisprudence  of  this  state  the  acts  of  an  officer 
de  /ado  may  be  collaterally  investigated  and  declared  void  for 
want  of  legal  authority  in  the  person  by  whom  they  are  per- 
formed, is  directly  in  point  to  show  that  here,  according  to  the 
principles  and  practice  of  this  court,  the  right  of  the  defendant 
in  error  to  maintain  the  suit  may  be  called  in  question  and  de- 
cided, especially  upon  the  allegation  that  his  appointment  was 
absolutely  void. 

But  this*  court,  in  several  cases  previously  decided,  went 
further,  and  inquired  into  the  validity  of  the  appointment  of 
officers,  where  their  acts,  performed  colore  officii,  were  brought 
in  question  in  a  collateral  proceeding:  Thomas  v.  State ,  6  How., 
20;  Smith  v.  Eal/aore,  6  Id.  682;  Boyster  v.  Houston,  7  Id.' 
643. 

In  the  case  of  Smith  v.  Half  acre,  supra,  the  right  to  a  seat 
upon  the  circuit  court  bench  was  decided  ui>on  a  plea  in  abate- 
ment in  an  ordinary  suit,  setting  out  the  grounds  upon  which 
title  of  the  judge  de  facto  was  contested. 

In  a  case  recently  decided,  the  case  of  Sam  v.  Staie,  13  Smed. 
ft  M.  189,  the  validity  of  an  executive  api>ointment  of  a  circuit 
judge  was  examined,  upon  a  plea  in  abatement  to  an  indictment 
found  by  a  grand  jury,  and  passed  upon. 

These  cases  must  be  held  as  settling  the  principle  of  this 
court,  that  where  a  law,  an  appointment  to  office,  or  any  other 
act,  made  absolutely  void  by  the  constitution,  or  by  legislative 
enactment,  whenever  it  comes,  even  incidentally,  in  question, 
may  be  so  declared. 

Having  ascertained  that  the  appointment  of  the  defendant  is 
error  to  the  office  of  levee  commissioner,  being  made  in  direct 
violation  of  a  prohibitory  provision  of  the  constitution,  and 
holding,  as  we  do,  that  the  validity  of  the  appointment  was  a 
proper  subject  of  examination  under  this  proceeding,  the  neces- 
saiy result  is,  that  in  our  opinion  the  demurrer  to  the  plea  in 
abatement  should  have  been  overruled  in  the  court  below. 

As  our  determination  of  this  question  will  put  an  end  to  the 
controversy  as  between  these  parties,  it  becomes  unneceesaiy  to 
examine  any  other  question  in  the  cause. 

Judgment  reversed  and  cause  remanded. 
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What  is  Ornci,  aaD  bow  DianNOUBHSD  feom  EMPLoncxzrr.^It  often 
beeomes  necaaaary  to  determine  whether  or  not  the  diaehaige  of  oertatn  dntiea 
eonatitatea  an  office,  or  merely  an  employment.  For  example,  the  conatita- 
tions  or  atatatee  of  many  atatea  provide  that  no  one  ahall  hold  two  offioea  at 
the  aame  time,  or  that  the  compenaation  of  an  officer  ahall  not  be  increaaed  or 
diminished  while  he  ia  in  office,  or  that  all  officera  moat  take  a  prearribed  oath. 
In  all  theae  and  many  other  caaes,  it  froqnently  beoomea  ncoeaaary  to  decitle 
whether  a  poaition  ia  an  office  or  a  mere  employment,  or  whether  a  peraon  ia 
an  officer  or  aimply  an  employee.  The  definitiona  giren  of  an  office  are  many 
and  Tariooa.  Blackatone  definea  an  office  aa  a  right  to  ezerdae  a  pnblio  or 
piivftte  employment,  and  to  take  the  feca  and  emolnmenta  thereunto  belong- 
Jn^  whether  public,  aa  those  of  magiatratea,  or  priTaie,  aa  of  bailiffa,  receir* 
en»  and  the  like:  2  Bla.  Com.  36.  "  The  elementary  idea  of  the  word,  when 
used  in  its  ahatract  aenae,  aeema  to  be  a  duty  of  tranaacting  affaira  of  a  certain 
elaaa,  impoaed  by  appointment  from  a  superior  authority.  The  neceaaary 
power  la  implied;  but  the  etymology  preaenta  duty  as  a  prominent  element. 
The  moat  frequent  occaaiona  to  uae  the  word  arise  with  reference  to  a  duty 
and  power  conferred  on  an  individual  by  the  government;  and  when  thia  ia 
the  connection,  '  public  office '  ia  a  naual  and  more  diacriminating  ezpreaaion. 
But  a  power  and  duty  may  exist  without  immediate  grant  from  the  govern* 
tnent»  and  may  be  properly  called  an  office;  aa  the  office  of  executor,  the  offica 
of  steward.  Here  the  individual  acts  towards  legatees,  or  towarda  tenanta, 
b  performance  of  a  duty,  and  in  exercise  of  a  power  not  derived  from  their 
oonaent,  but  devolved  on  him  by  an  authority,  which  quoad  hoe  ia  auperior:" 
Abbott'a  Law  Diet.  *'  Lexicographers  gener.«lly  define  office  to  mean  public 
employment;  and  I  apprehend  ita  legal  meaning  to  be  an  employment  on  be- 
half of  the  government)  in  any  atation  or  public  truat,  not  merely  transient^ 
occasional,  or  incidental.  In  common  parlance,  the  term  'office'  haa  a  more 
general  aigntfication;  thua  we  aay  the  office  of  executor,  or  guardian;  or  the 
office  of  a  friend:*'  Per  Piatt,  J.,  MaOer  qf  Oaths,  20  Johns.  492.  In  view 
of  the  general  aignification  of  thia  word,  it  would  perhapa  be  more  proper  to 
speak  of  an  office  in  its  restricted  sense  as  a  public  office,  and  this  ia  quite 
customary  among  the  authorities.  There  are  many  caaes  which  define  an 
office  aa  a  public  charge,  or  employment  conferred  by  the  public,  and  the 
dntiea  of  which  concern  the  public:  Matter  of  Dorsey,  7  Port.  293,  371,  393; 
MUier  ▼.  SupervUors,  25  CaL  98;  }Vood*t  Case,  2  Cow,  29,  note;  People  v. 
Hayes,  7  How.  Pr.  248;  Carth.  479.  ''Whether  we  look  into  the  dictionary 
of  our  language,  the  terma  of  politica,  or  the  diction  of  common  life,  we  find 
that  whoever  has  a  public  charge,  or  employment^  or  even  a  particular  em- 
ployment affecting  the  public,  ia  said  to  hold,  or  to  be  in,  office:"  Hoyland  v. 
ilayor,  83  N.  Y.  376,  per  Danforth,  J. 

But  theae  definitions,  though  true  enough,  are  not  of  value  in  distinguish- 
tng  a  public  office  from  a  public  employment^  since  both  may  concern  the 
public,  and  in  both  the  public  may  be  intereated.  Therefore,  though  an  office 
muat  concern  the  public,  it  must  have  other  characteristics  aa  well.  And  a 
better  definition  of  an  office  is  that  it  is  a  right  to  exercise  a  public  function 
or  employment)  and  take  the  fees  and  emoluments  belonging  to  it.  It  in- 
volves the  idea  of  tenure,  duration,  fees,  or  emoluments,  and  powers,  aa  well 
as  that  of  duty.  It  impliea  an  authority  to  exercise  some  portion  of  the  sov- 
ereign power  of  the  state,  either  in  making,  administering  or  executing  the 
laws:  Oknstead  v.  Mayor,  42  N.  Y.  Super.  Ct.  481.  "The  idea  of  an  offica 
clearly  embraces  the  ideas  of  tenure,  duration,  fees,  or  emoluments,  rights, 
and  powers,  aa  well  aa  that  of  duty.    The  intrinaic  meaning  of  the  word  ii 


180  Shelby  v.  Algobn.  [Miss. 

well  exprened  by  the  old  Engliab  word  '  place,'  and  the  fignratiTe  terms  '  ia 
cambent,'  'swearing in/  'entering  npon,' '  vacating,'  which  axe  constantly  «(m 
plied  to  offices,  and  have  the  same  radical  idea:"  Burrill's  Law  Diet.  An 
^>ffice  is  a  public  station,  or  employment,  conferred  by  the  appointment  of 
^overament.  The  term  embraces  the  idea  of  tenure,  duration,  emolument^ 
fdaties:  United  States  v.  Hartwell,  C  Wall.  393.  These  definitions  present 
most  of  the  criteria  for  determining  the  question.  What  is  an  office  ?  But 
it  is  not  neoessary  that  an  office  should  have  all  of  the  above-named  charao- 
teristics,  as  we  shall  aee  from  the  separate  discussion  of  them  below.  But 
it  must  possess  more  than  one  of  them,  and  the  mere  fact  that  it  concerns 
the  public  will  not  constitute  it  an  office.  The  most  important  distinction 
of  an  office  is  that  it  involves  the  exercise  of  some  of  the  sovereign  powers 
of  the  state.  In  the  abstract,  "office"  signifies  a  place  of  trust.  In  legal 
idea,  an  office  is  an  entity;  and  may  exist  in  fact,  though  it  be  without  an 
incumbent:  People  v.  Stratton^  28  Cal.  388.  The  construction  given  by  the 
legislature  continuously  to  the  clause  of  the  constitution  in  question  may 
be  taken  into  consideration  in  determining  who  are  to  be  regarded  as  officers 
tmder  such  constitutional  provision:  Bwm  v.  People ^  45  lU.  397.  Distino- 
tion  between  office  and  employment:  See  note  to  Hoke  v.  Henderton^  25  Am* 
Dec.  701 

What  is  Empldtmsnt. — "Although  an  office  is  an  employment,  it  does 
not  follow  that  every  employment  is  an  office.  A  man  may  certainly  be  em- 
ployed under  a  contract^  express  or  implied,  to  perform  a  service  without 
becoming  an  officer:"  United  States  v.  Maurke,  2  Brock.  96,  per  Marshall* 
C.  J.  One  who  receives  no  certificate  of  appointment,  takes  no  oath  of  office, 
has  no  term  or  tenure  of  office,  discharges  no  duties,  and  exercises  no  powers 
depending  directly  on  the  authority  of  law,  but  simply  performs  such  duties 
«s  are  required  of  him  by  the  persons  employing  him,  and  whose  responsibil* 
ity  is  limited  to  them,  is  not  an  officer  and  does  not  hold  an  office,  altliough 
be  is  employed  by  public  officers  and  is  engaged  about  public  work:  0/m- 
9tead  V.  Mayor,  42  N.  Y.  Super.  Ct.  481.  When  the  legislature  authorizes 
an  officer  to  appoint  a  deputy,  which  by  common  law  could  have  been  ap- 
pointed by  such  officer,  and  relieves  such  appointee  from  taking  the  oath 
required  to  be  taken  by  officers,  it  is  a  clear  indication  of  the  legislative  will 
that  the  appointee  is  not  an  officer,  but  a  mere  agent  of  the  principal,  for  the 
particular  case  or  object  which  occasioned  the  appointment:  Kaoanaugh  v. 
State^  41  Ala.  399.  "A  government  office  is  difiercnt  from  a  government 
contract.  The  latter,  from  its  nature,  is  necessarily  limited  in  its  duration 
Jtnd  sx>ecific  in  its  objects.  The  terms  agreed  upon  define  the  rights  and 
obligations  of  both  parties,  and  neither  may  depart  from  them  without  the 
assent  of  the  other:  United  States  v.  Ilartwell,  6  Wall.  385,  S93. 

Office  Involves  Exeecise  of  Sovereiqn  Functions  and  Dcties  con* 

-CERNiNO  Public.     We  now  proceed  to  discuss  the  several  criteria  of  an  office, 

the  first,  most  important,  and  indispensible  one  of  which  is  that  an  officer 

^•must  be  invested  with  some  of  the  functions  pertinent  to  sovereignty,  must 

Ihave  some  of  the  powers  and  duties  which  inhere  either  in  the  legislative^ 

Judicial,  or  executive  departments  of  the  government;  and  if  his  powers  and 

''duties  be  not  of  this  nature,  he  is  not  a  public  officer:  Miller  v.  Supervisors^ 

■  25  Cal.  98;  PeopU  v.  Middkton,  28  Id.  COS;  Bunn  v.  People,  45  111.  397;  StaU 

v.  Kirk,  44  Ind.  401;  Opinion  of  Judges,  8  Greenl.  403;  ffiU  v.  Borland,  40 

Miss.  ^IS,  625;  State  v.  VaUe,  41  Mo.  31;  Worthy  v.  BarreU,  C3  N.  C.  199; 

^iojo*  V.  Coleman^  86  Id.  235;  United  States  v.  Hatch,  1  Finn.  182;  Sheboy* 

'4fan  Cwmty  v.  Parker,  3  Wall.  93.    And  though  this  is  involinsd  in  the  exercte 
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of  dflpartoMiilBl  duties,  his  duties  nont  be  of  a  poUio  natural  and  nnut  inksf^ 
Mtcndaffartthepablio:  Vemffht  r.  OtgUA,  S  Cil.  99i  MUler  r.  SvpenriaorK 
2^lLW;Bra4fi>rd^.Jmike9,ZiQ^Z32;Matieri^Wcod,  1  Hopk.  7;  Ptt>^ 
fk  y.Haye$,  7  How.  Pr.  248;  P«^  t.  JToifraad;  46N.  Y.  381;  iSdvItnMl  ▼« 
Uapr,  83  Id.  876;  2>oyfe  t.  BaXOgk,  89  K.  C.  183;  B.  a,  45  Am.  Rep.  917% 
Btait  T.iSStaalegr,  06  N.  0. 50;  HomH(m  t.  Tate.  68  Id.  547;  SUtU  t.  WOtmK 
80  Ohio  St  347,  840;  UmUd  AMW  t.  iTaleA,  1  Piim.  18S;  HaU  ▼.  ^Slfaite,  3t 
Wis.  85;  ITipoCed  iSKofct  t.  HartmeU,  6  Wall.  388.  In  an  opinion  written  hf 
the  jndget  of  tiio  aapreme  court  d  Maana»  and  avit  to  tlie  goTemor  at  bin 
nqaeat^  it  ia  said:  "lliere  is  a  manifest  difoeace  between  an  ofllce  and  an 
•mploynent  under  the  government.  WeapprelMod  that  the  term  'ofllee* 
implies  a  delegation  of  a  portion  of  the  eoTsreign  power  to  sad  the  pesseesiao 
of  it  by  tb0  person,  fining  the  office;  and  tbe  einiwise  of  sacb  power  within 
bgd  limits  oonstitntes  the  oorirectdisefasigs  of  the  dnties  of  sach  office.  Tbs 
power  thas  detogsted  and  posssssed  inay  be  a  postion  holonging  somettmsn 
to  one  of  the  three  great  departments,  sad  sometimea  to  anotbsr;  still  it  is  ai 
legal  power  whicb  may  be  rightf  ally  exercised,  and  in  its  efliMts  it  will  bind 
the  lights  of  others,  and  be  sobjeet  to  raTision  and  oonectien  only  according 
to  the  standing  laws  of  the  state.  An  en^loyment  merely  has  none  of  thesn 
distingnisliing  f  eatores.  A  pnblio  agent  nets  only  on  behalf  of  his  psinctpal» 
the  public,  whose  ssnotion  is  generally  considered  as  necessary  to  giTe  the 
sets  performed  the  anthoti^  and  power  of  a  pnUic  act  or  law.  And  if  tha 
set  be  sneh  as  not  to  require  sacb  snbeeqnent  sanction,  still  it  is  only  a  speciea 
of  serrice  performed  under  the  pnblio  antbority  and  for  tiie  public  good,  but 
not  in  the  execution  of  any  standing  laws,  which  are  considered  as  mles  of 
iction  and  the  goardians  of  rigfats:"  Opwkm  (^  Jtidgu^  3  QreeoL  481.  An 
office  admitting  of  the  remedy  of  qno  warraaUo  '*  ia  a  poblie  position  to  which 
a  portion  of  the  soTereignty  of  the  coontry,  either  IftgislatiTe,  ezecutiTe,  or 
jadidal,  attachea  for  the  time  bein^  and  which  is  exercised  for  the  benefit 
of  the  public:"  High  on  Remedies,  see.  620;  BUamm  Y.CoUmKm,  86  N.  C. 
235.  The  goremment  is  the  fountain  of  office:  8taU  t.  ValUt  41  Mo.  31. 
The  tme  test  of  a  publio  office  is  that  it  is  psroel  of  the  ad  ministration  of  tha 
govemmeni^  civil  or  military,  or  is  itsslf  created  direotly  by  the  law-making 
power:  EUamm  t.  Ooleman^  86  N.  G.  235.  Gommiseioners  for  the  constrmK 
tion  of  a  public  highway  were  held  to  be  public  offieers,  since  they  were  in»- 
trusted  with  the  power  of  taking  pxjyate  property  for  publio  nss  by  right  of 
eminent  domain,  and  were  authorised  to  reoeive  and  expend  a  large  amount 
of  money  in  the  oonstmction  of  a  publio  improvement:  Peop2s  t.  Noslrcaid^ 
46  K.  Y.  381.  Where  the  employment  is  by  the  pnblio,  and  the  duties  ar» 
pablic,  the  position  is  an  office^  thoagh  the  functions  be  those  of  sorvicec: 
Rondaad  v.  ifoyor,  83  N.  Y.  376. 

That  Dums  abs  PnncniBXD  nr  Statdti  n  GsmBioir  or  OmcE.--It' 
perhaps  csnnot  be  maintained  that  an  offiee  osnnot  exist  unless  its  duties  and 
powen  are  prescribed  by  statate.    But  if  sneh  is  tiie  case,  it  is  a  strong  argn«> 
meat  that  the  plaoe  is  an  offioe,  and  taken  in  conneotion  with  the  fact  tha^ 
the  office  involves  the  exeroiseof  sovereign  powers  and  possesses  other  charae-  ■ 
terutics  of  an  office^  it  will  most  certsinly  be  held  soch.    Statutory  prorision « 
concerning  the  duties  and  powers  of  a  gofemment  employment,  and  the  f net 
that  these  powers  and  duties  are  not  defined  by  oontract  furnish,  therefore^ 
one  of  tiie  arUeria  ioB  determining  it  to  be  an  office:   The  principal  case;. 
Og^  ▼.  Aiymond,  22  Com.  379;  S.  G^  58  Am.  Deo.  429;  Bra^ard  v.  Jw^ 
tt»,33Ga.332;  i3«m ▼.  Pee^ik,  46  SI.  406;  i^Zitar.  ^itaM,  4  Ind.  1;  FraA»^ 
r.  LoBmgkm,  IS  B.  Men.  569,  663;  S.  G.,  56  Am.  Deo.  585;  8ksf  v.  CaaM^ 
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22  La.  Ann.  15;  OpMon  qf  Judges,  3  Greenl.  481;  BUI  t.  Boyland,  40 
618,  625;  £Uate  v.  Valle,  41  Mo.  29-31;  McCop  ▼.  Cfuriice,  9  Wend.  17;  S.  C, 
24  Am.  Deo.  113;  8nM  y.  Mayor,  67  Barb.  223;  Olnistead  t.  ifayor,  42  X. 
Y.  Snper.  Ct.  481;  Peopie  ▼.  NoArand.  46  N.  Y.  381;  LarriUard  ▼.  SToum  q/ 
Monroe,  11  Id.  392;  8.  C.»  62  Am.  Deo.  120;  State  ▼.  Iftlson,  29  Ohio  St.  347, 
349;  United  StaUs  ▼.  Thddepaugh,  3  Blatohf.  430;  UnUed  Staiee  ▼.  ifaiirio^ 
2  Brock.  102.  Where  the  duties  are  prescribed  by  oontraot,  the  position  is  an 
employment,  not  an  office:  UnUed  States  ▼.  HaHweU,  6  Wall.  385,  393;  Brtrnm 
^  Turner,  70  N.  0.  93;  IlaU  ▼.  Wisconsin,  103 17.  S.  5,  overniling  ^att  ▼. 
StaJte,  39  WIei.  85.  Where  an  office  is  created,  the  law  usually  fixes  the  com- 
pensation, prescribes  its  duties,  and  requires  a  bond  for  tiie  faithful  perfonn* 
anoe  of  the  duties:  Hall  ▼.  Wiseontm,  103 17.  8.  9. 

Dbsiqnation  of  Place  as  ''Ofticb"  in  8tatutb  ahd  PnoYiBiair  voB 
AppoiKTMXirT  OR  Election  et  Statute. — ^Where  a  place  provided  for  by 
statute  is  denominated  therein  an  "office,"  this  furnishes  one  reason  for  deter- 
mining the  place  to  be  an  office:  Bradford  y.  Justices,  33  Ga.  332;  State  t. 
WOson,  29  Ohio  St  347,  349;  UnUed  States  ▼.  TinMqxMg/k,  8  Biatohl  430} 
Urket  V.  Corydl,  5  Watts  &  8.  60.  So  where  the  manner  of  appointment  or 
election  of  tiie  incumbent  is  provided  for  by  law,  this,  in  oonnection  with 
other  characteristios  of  an  officer,  will  determine  him  to  be  such:  Bradford  v* 
Justices,  33  Oa.  332;  MeCojf  ▼.  Curtice,  9  Wend.  17;  8. 0.,  24  Am.  Deo.  113; 
BidoetU  v.  New  Tori,  (51  How.  Pr.  320;  United  States  r.  HartweO,  6  Wall. 
393;  Sweeny  ▼.  Mayor,  5  Daly,  274,  affirmed  58  N.  Y.625;  Smith  ▼.  Mayor, 
67  Barb.  223;  State  t.  CasteU,  22  La.  Ann.  15;  see  Bowland  v.  Mayor,  83  N. 
Y.  376;  ffaU  v.  State,  39  Wis.  85,  orerruled  in  Hail  ▼.  Wisconsin,  103  U.  8. 5; 
Collins  ▼.  Mc^for,  3  Hun.  680;  PlaU  ▼.  i?«acft,  2  Ben.  303,  316. 

Tenure,  Duration,  or  Continuance,  Kbobbsitt  of,  to  Gonbtituti 
Office. — One  of  the  charaoteristies  of  an  office  named  in  the  definitions  is 
tenure,  duration,  or  continuance.  Certainly  the  fact  that  the  duties  of  an 
office  are  continuous  and  permanent,  and  not  merely  transient  or  temporary, 
furnish  one  ground  for  holding  it  to  be  an  office:  United  States  v.  ffartwell^  6 
Wall.  393;  State  v.  Wilson,  29  Ohio  St.  347,  849;  ffiU  v.  Boyland,  40  Miss. 
618,  625;  Bunn  y.  People,  45  Dl.  406;  United  States  ▼.  Mamriee,  2  Brock.  103, 
per  Marshall,  C.  J.  And  the  weight  of  authori^  is  that  if  the  position  haye 
no  permanency,  tenure,  or  enduring  element,  it  is  not  an  office:  United  States 
y.  Hatch,  1  Pinn.  182;  Commonwealth  y.  Lehman,  3  Seig.  &  B.  149;  Sheboy' 
gan  County  y.  Parker,  3  Wall.  93.  A  person  employed  for  a  special  single 
object,  in  whose  employment  there  is  no  enduring  element,  nor  designed  to 
be,  and  the  completion  of  whose  duties,  although  years  may  be  required  for 
their  performance,  ipso  facto  terminates  the  employment,  is  not  an  officer: 
Bunn  y.  People,  35  Id.  397.  Commissioners  appointed  to  perform  a  single 
«ct  are  not  public  officers:  People  y.  Nichols,  52  N.  Y.  478»  485;  especially 
where  they  cannot  act  except  pursuant  to  the  consent  of  the  citizens  of  a 
county:  Sheboygan  County  y.  Parhtr,  8  WalL  93.  In  State  y.  Stanley,  66 
N.  C.  64,  howeyer,  it  is  held  that  it  makes  no  difference  whether  there  be  but 
one  act  or  seyeral  acts  to  be  done;  whether  the  office  expires  as  soon  as  one 
act  is  done,  or  is  to  be  held  for  years  or  during  good  behayior.  A  public  offiot 
need  not  have  a  continuance.  And  in  Commonwealth  y.  Eeans,  74  Pa.  St. 
124,  it  is  said  that  the  tenure  may  be  indefinite,  and  that  all  persons  by  an- 
thority  of  law  intrusted  with  the  receipt  of  public  money,  or  through  whose 
hands  money  due  to  the  public  may  pass  to  the  treasury,  are  public  officers, 
whether  the  seryice  be  general  or  special,  transient  or  permanent.  In  Vaughn 
F.  English,  8  Cal.  39,  the  objection  that  clerks  in  the  office  of  the  seoretuy  of 
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jiate  had  no  definiU  term  of  office  was  not  tenable;  for  they  were  appointed 
lor  the  term  of  the  officer  making  the  appointuMot^  tnbject  to  the  power  of 
removal  Where  the  tenure  i*  prescribed  by  statute,  this  is  a  groond  for 
holding  the  place  an  office:  EUia  v.  State,  4Ind.  1. 
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Nabbow  LnciTB. — "Any  man  iaa  public  officer  who  hath  any  dnty  concern- 
tag  the  pablict  and  he  is  not  the  less  a  pnblie  officer  where  his  aathority  is 
eenfined  to  narrow  limits;  for  it  is  the  dnty  of  his  office  and  the  nature  of 
t&at  duty  which  make  him  an  officer,  and  not  the  extent  of  his  authority:** 
Garth.  479;  StaU  v.  VaUe,  41  Mo.  31;  PeopU  v.  Bedell,  2  Hill  (N.  Y.),  196; 
Vauf/hn  v.  Englith,  8  Gal.  39;  but  in  Commonwealth  ▼.  Lekman,  8  Serg.  k  R. 
149,  it  is  held  that  offices,  the  duties  of  which  are  temporary  and  locJ,  are 
not  embraced  in  a  general  provision  of  the  constitution  giving  to  the  governor 
*he  xwwer  of  appointing  to  offices  established  by  law. 

Reqctibemext  of  Oath  as  Cbiteriox  of  Office.— If  an  incumbent  of  a 
position  is  required  to  take  the  oath  prescribed  for  officers,  this  furnishes  a 
criterion  for  holding  him  to  ha  an  officer,  Kavanaugh  v.  Stale,  41  Ala.  399; 
lAndsey  v.  AUorneff-Oenera!,  33  Miss.  508;  Sweeny  v.  Mayor,  5  Daly,  274; 
affirmed  58  N.  Y.  G23;  StaU  v.  WUwn,  29  Ohio  St.  347,  349.  It  is  saiil  that 
tiie  true  test  to  distinguish  officers  from  simple  servants  or  employees  is  in  the 
obligation  to  take  t!ie  oath  prescribed  by  law:  ColUru  v.  Mayor,  3  Hun.  680; 
Worthy  V.  Barrett,  G3  N.  C.  199.  Bat  the  taking  of  the  oath  is  a  mere  inci- 
dent to  ofoccs,  and  where  one  is  not  required  to  do  so,  this  does  not  per  m 
eonatitut3  him  un  employee;  he  may  still  be  an  officer:  State  v.  Stanley,  06 
K.  C.  50;  llowerton  v.  Tate,  68  Id.  647.  If  an  officer  is  eligible,  and  has 
taken  snch  oaths  as  he  supposed  to  bo  required,  he  may  be  deemed  an  offioer 
dejure  us  well  as  tie  facto,  until  a  regular  proceeding  and  judgment  declaring 
bis  office  vacant:  Morgan  v.  Vance,  4  Bush,  323. 

Emolcments  of  Office. — Part  of  the  definition  of  an  office  often  given  is 
'*thc  right  to  take  the  fees  and  emoluments  thereof:'*  2  BU.  Com.  36;  Miller 
V.  Superanors,  25  C*»\.  98.  Now,  emolument  is  a  usual  but  not  a  necessary 
element  to  constitute  an  office:  State  v.  Kennon,  7  Ohio  St.  540;  State  v. 
/Stanley,  66  N  0.  59;  Howcrton  v.  Tate,  68  Id.  547.  The  emolument  of  an 
office  ii,  however,  usually  fixed  or  provided  for  by  statute:  I  fall  v.  Widcon- 
am,  103  U.  S.  0.  And  the  ezistenco  of  such  a  statutory  provision  is  one 
ground,  which,  taken  with  others,  may  constitute  the  place  a*i  ofDcc:  People 
V.  No9trand,  46  N.  Y.  381;  RkketU  v.  New  York,  67  How.  Pr.  320;  UnUed 
States  V.  IlartweU,  6  WaU.  393;  StaU  v.  WiUon,  29  Ohio  St.  347,  349;  EllU 
T.  State,  4  Ind.  1. 

Powers  of  Certain  Natitbe  that  peb  Se  Constitute  Office. — If  a 
persoa  is  authorized  to  appoint  to  &n  office,  this  duty  of  itself  constitutes  him 
a  public  officer,  and  it  is  not  necessary  to  constitute  him  an  officer  that  he 
should  be  required  to  take  an  oath  or  be  allowed  a  salary  or  fees:  StaU  v. 
Stanley,  66  N.  C.  59;  llowerton  v.  TaU,  68  Id.  547;  StaU  v.  Kennon,  7  Ohio 
St.  546.  So  persons  intrusted  by  the  authority  of  law  with  the  receipt  or 
disbursement  of  public  moneys  are  public  officers:  CommonweaUh  v.  Evans,  74 
Pa.  St.  124,  where  one  appointed  to  collect  claims  due  the  state  was  held  to 
be  a  public  officer:  See  also  People  v.  Nostrand,  46  N.  Y.  381. 

Officer  need  not  be  Commissioned  by  Chief  Executive.— One  who 
has  been  appointed  or  elected  in  a  manner  prescribed  by  law,  has  a  designa- 
tion or  title  given  him  by  law,  and  exercises  functions  concerning  the  public 
assigned  to  him  by  law,  is  a  public  officer,  and  it  can  make  no  difference 
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whether  or  not  he  be  oommiasioxied  by  the  chief  ezeontiTte  offioer,  with  th* 
autheniioation  of  the  seal  of  the  state:  Bradford  v.  JutUoes,  33  Qa.  332. 

ImTAKGES  OF  PLACES  THAT  HAVB  BKEV  HbLD  TO  BX  OfFICSB  OB  EsfPIOr- 

MENTs. — ^The  question  whether  a  place  or  position  is  an  office  or  employment 
Is  one  of  those  questions  which  rest  largely  upon  the  "  circumstances  of  each 
particular  case;*'  that  is^  upon  the  ultimate  question  presented  to  the  court» 
the  construction  of  a  constitution  or  statute,  the  determination  of  the  liabil- 
ity of  an  officer  for  the  act  of  his  deputy,  the  question  of  eligibility  to  office; 
upon  the  statute  or  authority  creating  the  place  of  employment;  and  upon  the 
nature  of  the  services  rendered;  for  though  no  pertinent  rule  of  law  can  per- 
haps be  fcMrmulated,  yet  it  may  well  be  said  that  no  place  the  duties  of  which 
were  of  a  menial  nature  would  be  held  to  be  an  office.  In  view  of  this  and 
the  rather  hazy  and  often  meager  way  in  which  some  courts  treat  this  matter, 
leading  In  some  cases  inevitably  to  the  conclusion  that  the  question  was  first 
decided  and  the  reasons  therefor  obtained  subsequently^  it  becomes  impor- 
,  tant  to  the  practitioner  to  find  if  possible  an  authority  concerning  the  partic- 
ular place  or  position  which  is  involYed  in  his  case;  for  upon  a  question  like 
this,  where  courts  are  so  uncertain  and  the  rules  upon  the  subject  must  bo 
deduced  to  a  great  extent  from  the  circumstances  of  eadh  case,  a  precedent  ia 
of  great  value. 

AUome*fs  at  Law, — It  has  been  held  that  attorneys  at  law  and  solicitors  ia 
chancery  are  officers,  and  must  take  the  oath  prescribed  for  officers  by  the 
constitution:  WoocPs  Caae,  2  Cow.  29,  note;  Seymour  v.  EUUon,  Id.  29;  MaUer 
of  Woodf  1  Hopk.  7;  and  it  is  official  misconduct  for  them  to  charge  and 
receive  more  fees  for  any  service  than  the  statute  allows:  Wat/erB  v.  WhUle^ 
moTt^  22  Barb.  595.  In  Rkhardaxm  v.  Brooklyn  etc,  R,  R.  Co.,  22  How.  Pr. 
368,  it  is  held  that  attorneys  at  law  are  public  officers,  but  they  are  not  within 
the  statute  providing  that  every  office  shall  become  vacant  by  the  incumbent 
ceasing  to  be  an  inhabitant  of  the  state^  for  this  statute  concerns  only  offices 
filled  by  election  and  appointment  by  the  governor.  But  in  McUter  o/OatJis, 
20  Johns.  492,  it  is  held  that  attorneys  at  law  perform  no  duties  on  behalf  of 
the  government;  they  execute  no  public  trust.  Physicians  are  licensed,  and 
are  as  much  officers  as  lawyers.  Attorneys  are  merely  officers  of  the  court, 
not  of  the  government:  LeigKe  Ca^e,  1  Munf.  468,  483;  MaUer  qf  Dorsey^  7 
Port.  293,  371,  393. 

Attendants  upon  New  Tork  Courts,  whose  duties  are  such  as  the  preserva> 
tion  of  order  and  the  care  of  juries,  have  been  held  to  be  not  public  officers: 
Wines  V.  Mayor,  9  Hun.  659;  Rowland  v.  Mayor,  44  N.  Y.  Super.  Ct  559; 
HoUey  v.  Mayor,  59  K.  Y.  166,  170;  Brennan  v.  Mayor,  62  Id.  365;  Sweeny 
V.  Mayor,  58  Id.  625.  But  the  latest  authority  is  that  their  duties  are  public^ 
and  being  appointed  under  statute,  they  are  public  officers:  Rowland  v.  Mayor^ 
83  Id  376;  Moser  v.  Mayor,  21  Hun.  163^  164. 

Clerk  and  Deputies, — A  clerk  in  the  office  of  the  secretary  of  state  is  an 
officer.  He  is  appointed  by  the  government,  his  duties  are  of  a  public  nature, 
and  he  is  paid  out  of  the  public  treasury:  Vaughn  v.  EngUak,  8  Gal.  39.  A 
clerkship  in  the  treasury  and  one  in  the  attorney-general's  office  are  offices 
within  the  provision  that  no  one  person  shall  be  paid  the  salaries  of  two  dif- 
ferent offices  on  account  of  having  performed  the  duties  thereof:  TaJbot  v. 
United  States,  10  Ct.  of  Q.  426.  A  derk  of  the  assistant  treasurer  of  the 
United  States  appointed  under  a  statute  is  an  officer :  United  States  v.  HartweU, 
6  Wall.  385.  A  derk  appointed  by  direction  and  with  the  approbation  of 
the  secretary  of  the  treasury  for  the  fractional-currency  counter  of  the  treasury 
department  at  Louisville  is  an  officer  of  the  United  Statss  charged  with  th« 
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afa-keeph^  of  the  public  monej:  UwiUd  SeateB  t.  BloomQmri^  2  Ben.  3M. 
An  iwiitant  dimrk  of  the  bottrdof  aldenaen  of  New  York  city  i^ppointed  onder 
nihoRty  of  statute  ia  aa  officer:  ColUiu  v.  Majftfr,  3  Hon,  680.  A  clerk  of 
the  district  oomrt  is  an  "  inferior  officer:"  Eas  peurte  Hmmen^  13  Pet.  230l 
The  enrolling  clerk  of  the  house  fA  lepfesentstiTea  is  not  an  officer,  hat  a  mere 
imployee:  8taU  t.  Chrdfiier^  43  Ala.  234^  251.  Bepnty  postmasters  are  officers 
ef  the  geyemnient^  and  answeraUo  for  their  own  acts:  NotetoCenwei/v.  Vhot' 
hoM,  42  Am,  Dec  209.  An  assistant  postmaster  ia  merely  a  serrsnt  or  agent 
of  the  postmaster,  who  is  therefore  liable  for  the  f ormei's  negtigenoe:  CoUmcm 
r.  Frmkr,  4  Bieb.  L.  146;  8.  C,  63  Am.  Dec  727.  A  postmaster  ia  liable 
for  acta  of  aenranta  employed  by  him  when  each  aerranta  are  not  offioera  of 
the  government:  Note  to  CcnweU  ▼•  Voorbees,  42  Am.  Dec  209.  Mail  oon- 
kacton  and  mail  carriers:  See  ComoeU  r.  Voorkeea^  42  Am.  Dec.  206,  and 
note  209,  210,  treating  the  anbject.  A  marahal  is  an  officer  in  the  civil  aer> 
rica  of  the  United  States:  United  StaUt  v.  Sirobaeh,  4  Woods,  592,  and 
•0  ia  a  depnty  marshal:  UniUd  SIoUm  t.  Tiiiiiepcuiyh,  3  Blatchf.  430.  A  dep* 
sty  marahal  is  an  officer  of  the  United  States  within  the  pwriew  of  the  stat- 
ate  against  rasiating  an  officer;  and  so  is  the  keeper  of  a  atate  jail  to  whoes 
custody  a  person  is  committed  by  legal  proceaa  iMoed  by  a  United  States 
court  or  judicial  officer  with  the  consent  of  the  stats:  Uniied  SkUet  ▼.  Marttn, 
17  Fad.  Bep.  150.  Sherifib*  deputies  are  recognised  by  the  statutes  aa 
diatinct  officers:  EaaimaH  t.  OurUa,  4  Vt.  616;  Towu  y.  Harrit,  13  Tex.  507. 
A  deputy  aheriff  is  not  a  mere  agent  of  the  sheriff,  but  ia  to  a  certain  extent 
an  independent  public  officer:  Dayton  v.  Xynes,  30  Conn.  851,  356.  A  dep- 
ntyaheriff is  an  ''officer  of  the  court:"  WhiU  y.StaU^  44  Ala.  409.  See^ 
kowever,  Harrington  v.  FuUer,  36  Am.  Dec.  719.  A  apodal  deputy,  "em* 
ployed  ia  particular  cases"  by  a  aheriff,  is  not  an  officer  within  the  T«Am.T>ii^ 
of  the  constitution:  Kavanaugh  y.  Staie,  41  Ala.  399.  Persons  employed  by 
an  officer  to  perform  certain  of  his  functions  are  agents  or  aerranta  of  auch 
officer,  and  not  offioera  of  the  government:  Amutrtmg  y.  United  States,  Gilp. 
a99^  419;  Kaiotmamgh  v.  State,  41  Ala.  399. 

Comndasionere. — Commiaaionera  for  the  construction  of  a  public  highway 
wwe  held  to  be  officers,  since  it  was  a  public  employment,  for  Vhich  the 
incumbent  receiyed  a  compensation.  The  duties  were  of  a  public  nature. 
The  connaisaioners  were  authorized, to  exooise  a  portion  of  the  functions  of 
the  goTemment.  They  were  intrusted  with  the  power  of  taking  prirate 
property  for  public  use  by  right  of  eminent  domain,  and  were  authorised  to 
leoeiTe  and  expend  a  large  amount  of  money  in  the  construction  of  a  puUio 
improvement:  People  y,  Noatrand,  46  K.  Y.  381.  Gonunissioners  appointed 
by  act  of  the  legislature  to  lay  out  and  build  a  road  for  the  tise  of  the  pubUe 
are  paUie  officers:  People  ▼.  Hojfe,  7  How.  Pr.  248;  aee  alao  People  v.  Comp' 
troliar,  20  Wend.  506.  "  Civil  offioera  "  embraces  only  thoae  offioera  in  whom 
a  portion  of  the  aoreraignty  ia  vested,  or  to  whom  the  enforcement  of  munici- 
pal i^gglationa  or  the  control  of  the  general  intereata  of  aodety  ia  confided^ 
and  does  not  include  such  officers  as  canal  commiaaionera:  United  Statee  r, 
Hatth,  1  Finn.  182.  The  commiaaioners  appointed  to  fund  the  floating  debt 
of  San  Rranoiaco,  and  to  provide  for  the  payment  of  the  aame,  were  not  offi- 
om  within  the  meaning  of  the  constitutional  provision  that  no  officer  ahall 
hold  office  for  more  tiisn  four  years;  they  exerdse  none  of  the  governmental 
or  police  powers  of  the  municipal  corporation.  They  are  aimply  truateea 
betireen  the  city  and  certain  creditors:  People  v.  Middleton,  28  Cal.  603. 
^^OTMna  appointed  by  an  act  of  the  legialatnre  to  conduct  and  manage  a  lot« 
ticy  ace  not  pubHe  officers,  but  truateea,  and  the  acceptance  of  the  tnwt 
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%eing  voluntary,  the  ezecation  of  it  is  do  ground  for  a  legal  cUam  for  com- 
Ipeosation:  State  v.  PlcUit  4  Harr.  (Del.)  154.  Commifldonera  appointed  to 
vutke  a  snnrey  of  the  state  under  statute  are  employees^  and  many  sue  on  tha 
^•aniract  made  with  the  governor:  Hall  v.  Wisctrngbtf  103  U.  B.  ^  overmling 
Mfall  v.  State,  39  Wis.  79.  Commissioners  appointed  under  an  act  for  tha 
«vection  of  a  new  state  house  are  not  offioers,  but  mere  employees:  Bmm  v. 
fieople^  45  111.  397.  Commissioners  appointed  to  perform  a  single  act»  such 
«s  signing  a  certifioate  upon  which  an  appropriation  may  he  ezpended.  are 
mat  pablio  officers:  People  v.  NiAote^  52  N.  Y.  478»  485.  Commissionera 
•appointed  for  a  certain  specific  purpose,  who  cannot  act  except  with  the  assent 
-ma  the  citizens  of  the  county,  are  not  county  officers:  Shebcygan  Ccitaitif  v. 
^wrhtr,  3  Wall.  93. 

PubUc  Printing, — Office  of  state  printer  is  one  of  trust  and  profit  and  its 
«ale  is  prohibited  by  principles  of  public  policy:  ElUe  v.  State^  4  Ind.  L 
Wkere  the  public  printing  ii  by  law  to  be  "  contracted  for,"  the  person  doing 
the  printing  is  not  a  public  officer:  ^roim  v.  TViriKr,  70  K.  C.  93.  An  en^ 
floyment  by  the  secretary  of  state  of  the  United  States,  to  print  the  laws  of 
tlM  United  States,  is  not  an  office,  appointment,  or  employment  under  the 
fJnited  States:  Comtnonweaith  v.  Binns,  17  Serg.  A;  E.  219. 

School  Officers. — School  directors  and  trustees  are  public  officers:  MeCo^  v. 
<krUee,  9  Wend.  17;  S.  C,  24  Am.  Deo.  113.  A  school  trustee  deriving  his 
«fieial  character  from  general  law  and  the  election  of  the  people  of  a  given 
-dUatrict  is  as  much  a  public  agent  as  if  he  were  the  immediate  agent  of  the 
atete  or  of  one  of  its  political  divisions:  Ogden  v.  Raymond^  22  Conn.  370; 
S.  C,  58  Am.  Dec.  429;  see  also  People  v.  Bennett^  54  Barb.  48a 

College  Pro/eeaore, — A  professor  is  not  properly  an  officer  of  a  college  cor^ 
ion,  but  a  person  in  its  employment:  UnUm  County  Y^JameSf  21  Pa.  St. 
;  Ex  parte  BaUey,  27  Eng.  L.  k  Eq.  190.  A  professor  in  the  state  univer- 
«ty  13  not  a  public  officer  in  such  a  sense  as  prevents  his  employment  as  suoh 
^irom  creating  a  contract  relation  between  himself  and  the  board  of  regents, 
like  a  teacher  in  a  public  school,  it  is  purely  a  contractual  relation:  BviUrr» 
Smurd  of  Regents,  32  Wis.  124. 

Clergymen, — A  clergyman  in  the  administration  of  marriage  is  a  public  civil 
^«ffioer:  Ooshen  v.  Stonington,  4  Conn.  209;  S.  C,  10  Am.  Deo.  121.  But 
mtaiuiamus  does  not  lie  to  restore  a  minister  to  office  after  expulsion:  Unkm 
Cftacrc^  qfAJrieans  v.  Sanders,  1  Houst.  100;  S.  C,  63  Am.  Deo.  187. 

Notary  is  an  officer:  Kirksey  v.  Bates,  7  Port.  529;  S.  C,  31  Am.  Deo.  722} 
iSovemor  v.  Gordon,  15  Ala.  72.  The  office  of  city  notary  of  the  <aty  of  New 
Orleans,  not  being  created  or  recognized  by  the  charter,  is  not  a  municipal 
officer:  StaU  v.  Castell,  22  La.  Ann.  15. 

Collector  of  City  Taxes  is  a  public  officer:  Morse  v.  LoweU,  7  Met.  152. 
Assessors  and  collectors  of  taxes  are  public  officers,  and  not  agents  of  the  towna 
la  which  they  are  respectively  elected,  for  their  duties  are  of  a  public  nature^ 
SK>t  merely  concerning  the  private  business  of  the  towns,  and  their  duties  are 
prescribed  by  law;  hence  the  towns  are  not  responsible  for  their  misfeasance 
4ir  malfeasance  in  office:  LoriUard  v.  Toion  of  Monroe,  11  K.  Y.  392;  S.  C, 
€2  Am.  Dee.  120. 

Miscellaneous  Places  that  have  been  Held  to  be  Offiees,^A  court  crier  ap- 
^iated  by  the  justices  of  the  supreme  court  under  authority  of  statute^ 
which  provided  that  his  salary  should  be  fixed  by  the  hotad  of  super- 
visors, is  a  public  officer:  Rickets  v.  New  York,  67  How.  Pr.  320.  Directors 
«f  the  institution  of  the  deaf,  dumb,  and  blind  are  officers,  made  so  by  the 
•cosMtitution,  and  so  called;  so  also  are  trustees  of  the  universi^  and  directors 
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of  the  penifeoaiiuy  and  of  tiie  lanntic  asylam:  NkholU  t.  McKm^  (18  K.  O. 
429;  IFefter  v.  Bled$oe,  Id.  457.  The  plftoe  of  medical  ■aperintendent  of  a 
hospital  for  the  insane  provided  for  by  statute  is  an  office:  StaU  t.  WtUont  29 
Ohio  St.  347«  349.  The  receiver  of  a  national  bank  appointed  in  accordance 
with  an  act  of  congress  is  an  officer  of  the  United  Statass  PlaU  y.  BsoeA,  2 
Ben.  303^  316. 

There  is  snch  an  office  in  this  state  as  the  land-office,  and  it  is  known  by 
that  name,  established  by  statute:  Urkei  t.  CoryeU,  6  Watts  k  B.  60.  The 
administration  of  an  estate  is  so  far  an  office  as  to  prohibit  its  sale  as  against 
public  policy:  Bowers  v.  Bowen^  67  Am.  Dee.  398.  One  appointed  under 
authority  of  statute  to  collect  claims  due  the  state  is  a  puUio  officer:  Com^ 
momweaUh  ▼.  Bvan»,  74  Pa.  St.  124  The  exercise  of  the  power  of  appoint- 
ment and  removal  of  state  officers  is  a  public  office,  and  not  a  mere  agency; 
and  the  members  of  a  board  exercising  this  power  are  pnUio  offiosn:  8iaU  v. 
Kanwn^  7  Ohio  Bt.  546;  StaU  v.  SttmU^,  66  N.  G.  09;  ffowmitm  r.  Tate,  68 
Id.  547  A  trustee  of  the  state  library  is  an  officer:  People  v.  Sandermm,  30 
CaL  160.  An  agent  of  fortifications  is  an  officer  of  the  United  Btates  whose 
office  is  established  by  law:  United  Statee  t.  Maurice,  2  Brock.  96.  County 
commissioners  are  officers:  HummelPe  Caee,  9  Watts,  416.  Justices  of  the 
peace  are  judicial  officers:  People  v.  Saneom,  58  Gal.  558;  Biekop  t.  OaUand^ 
Id.  572. 

MUeeUoMeoue  Placee  that  hate  heem  Held  to  be  mot  OJfeet.— An  officer  elect, 
but  who  baa  not  qualified  and  entered  upon  his  office,  is  not  an  officer:  Cor* 
dkU  ▼.  Friutt,  1  Kev.  130;  /ump  v.  iSjpeace,  28  Md.  1.  The  office  of  chief 
eo^neer  of  a  railroad  company  is  not  a  public  office:  EUaeom  t.  Colemam,  86 
K.  G.  236.  The  foremen,  engineers,  and  other  officers  of  the  fire  department 
are  not  officers,  but  mere  agents  of  the  municipal  corporation;  and  so  of  the 
firemen:  People  v.  Pinekn^,  32  K.  T.  877,  392.  A  "  messenger  to  the  presi- 
dent of  the  board  of  aldermen,"  in  the  city  of  Kew  York,  is  not  a  public 
officer;  nor  are  his  duties  of  an  official  character,  there  being  no  statute  cre- 
ating such  an  offioi»  or  defining  the  duties  to  be  performed  officially:  Smith  v. 
Ma^or,  67  Barb.  223.  Persons  licensed  under  the  revenue  laws  of  the  United 
States  to  trade  with  officers,  soldiers,  and  the  inhabitants  of  the  surrounding 
country  are  not  officers  of  the  United  Btates:  State  v.  BeO,  Phill.  L.  76.  A 
retired  army  officer  may  hold  an  office  in  an  executive  department,  and  may 
receive  the  salary  thereof  in  addition  to  his  retired  pay:  OolUne  v.  United 
States^  15  Gt.  of  CL  22. 

Landscape  architect  employed  by  the  department  of  public  parks  does  not 
hold  an  office,  and  is  not  an  officer:  Ohnstead  v.  Mayor,  42  K.  Y.  Super.  Ct. 
481.  Bank  oomminioners  appointed  for  the  liquidation  of  insolvent  banks 
by  the  bank  presidents,  under  authority  of  statute,  are  not  public  officers: 
Counrey  v.  Copland,  4  La.  Ann.  307.  An  agent  to  be  appointed  by  the  gov- 
ernor for  the  preservation  of  timber  on  public  lands  is  a  mere  employee  or 
servant,  and  not  an  officer,  and  is  not  essentially  different  from  a  state  printer 
or  a  contractor  to  build  a  state  house  or  a  state  prison:  Opinion  qf  Judgee,  3 
GreenL  483.  A  pension  agent  of  the  United  States,  not  being  required  to 
take  an  oath  of  office  or  to  perform  any  other  services  than  such  as  may  be 
confided  to  him  by  the  war  department,  is  merely  an  agent  for  this  special 
business,  and  not  an  officer  of  the  federal  government:  Lindsey  v.  Attorney- 
General,  33  Miss.  508.  A  road  supervisor  is  not  such  %a  officer  as  is  referred 
to  in  the  statute  against  resiBting  officers  in  the  service  of  process  or  in  the 
diKharge  of  their  duties.  The  statute  contemplates  only  sudh  officers  as  are 
aathoriaed  to  execute  legal  process:  State  t.  Putnam,  35  Iowa,  661.    On* 
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appointed  hj  the  United  States  govemment  as  night-watohnuB  of  one  of  its 
post-ofiSce  baildingB,  and  receiving  a  fixed  salary  per  month,  does  not  hold 
an  ofSce  or  place  within  the  meaning  of  the  oonstitation,  Dople  v.  Haldffkp 
89  N.  C.  133;  8.  C,  45  Am.  Eep.  677.  Act  of  congress  empowering  jastices 
of  the  peace  to  arrest  and  commit  persons  charged  with  a  violation  of  the 
criminal  laws  of  the  United  States  does  not  make  justices  of  the  peace  ex- 
ercising the  power  officers  of  the  federal  govemment:  3b  parte  Gitt,  26  Ala. 
166. 

Officsbs  of  Cities  and  Countieb,  whithxb  ob  rot  ''Civil"  or 
"Statk  "  Ofticbbs  within  the  meaning  of  a  constitational  or  statutory  pro- 
vision concerning  such  officers.  Officers  are  none  the  less  civil  officers  under 
the  state  because  their  functions  are  confined  to  the  administration  of  city 
affairs;  since  their  powers  and  duties  are  defined  by  act  of  the  legislature:  State 
V.  Valle,  41  Mo.  31;  People  v.  Bedell,  2  Hill  (N.  Y.),  196.  Officers  of  a  city  are 
quaei  civil  officers  of  the  government,  and  for  their  malfeasance  or  nonfeas- 
ance they  are  personally  liable,  but  not  the  corxK)ration:  Prather  v.  Lexington^ 
13  B.  Mon.  559;  S.  C,  56  Am.  Dec.  585.  A  state  officer  may  be  connected 
with  some  of  the  municipal  functions,  yet  he  must  derive  his  powers  from  and 
exercise  them  in  obedience  to  a  state  statute,  and  an  officer  elected  under  a 
municipal  charter  does  not  come  within  these  requirements.  Therefore,  the 
mayor  of  a  city  is  not  an  officer  under  the  state:  BrUUm  v.  Steber,  62  Mo. 
470;  Waido  v.  Wallace,  12  Ind.  569.  The  office  of  commissioner  of  loans  is  a 
county  office:  Matter  qf  Carpenter,  7  Barb.  80.  The  board  of  supervisors  of 
a  county  is  not  a  public  officer:  People  v,  Supervisors,  50  How.  Pr.  353.  A 
police  judge,  although  a  judicial  officer,  is  also  a  municipal  officer:  People  v. 
Henry,  62  Cal.  557.  The  treasurer  of  municipal  corporation  is  not  a  civil 
officer  of  the  state:  State  v.  Wilmington  City  Council,  3  Harr.  (Del.)  294;  Brad- 
ford V.  JusHees,  33  Ga.  332.  In  Louisiana  the  constitutional  provision  against 
holding  more  than  one  office  applies  only  to  constitational  offices,  and  doee 
not  prevent  a  constitutional  officer  from  holding  a  municiiial  office.  There- 
fore a  police  juryman  is  not  an  officer  within  that  provision:  State  v.  MonU 
gomery,  25  La.  Ann.  138;  see  also  State  v.  Somnier,  33  Id.  237.  A  health- 
officer  in  New  York  is  an  officer  in  the  class  denominated  by  the  oonstitation 
"other  officers,"  to  be  filled  as  the  legislature  may  direct,  and  is  not  a  mere 
city  and  county  officer:  Matter  qf  Whiting,  1  Edm.  Sel.  Cas.  498.  A  city 
counselor  appointed  under  a  city  ordinance  is  a  civil  officer:  Primm  v.  Citg 
of  Carondelet,  23  Mo.  22.  CommissionerB  appointed  by  act  of  legislature  to 
sign  city  treasury  warrants,  which  were  to  be  delivered  to  the  city  treasurer 
and  issued  by  the  city  to  circulate  as  money,  were  held  to  be  state  officers: 
Oarmer  v.  City  of  St,  Louis,  37  Id.  554.  ''Officer  of  the  commonwealth* 
means  state  officers,  and  does  not  include  commissioners  of  counties:  Cbm- 
numioeaUh  v.  Neely,  3  Pittsb.  527.  A  representative  in  the  state  legislature 
is  a  "state  officer:"  MorriU  v.  ffaynes,  2  K.  H. 246.  Commissioners  appointed 
by  the  legislature  to  lay  a  pavement  in  a  city  are  not  officers  of  the  dtyt 
Chreaton  v.  Orifin,  4  Abb.  Pr.,  N.  S.,  310. 

Offices  of  Trust,  Pbofit,  ob  Honor,  akd  Lucrative  Offices,  withiii 
Meaning  of  Constitutional  or  Statutory  Provisions. — A  director  of  a 
state  institution  for  the  education  of  the  deaf  and  dumb,  appointed  by  the 
governor  with  the  advice  of  the  senate,  holds  an  **  office  of  honor,"  and  not  a 
mere  employment:  Dickson  v.  People,  17  111.  191.  A  member  of  the  legisla- 
ture holds  an  ^office  of  profit  and  honor:  State  v.  Vatle,  41  Mo.  29.  The 
office  of  postmaster  is  an  office  of  profit  and  trust,  under  the  authority  of 
oongress:  McGregor  v.  Batch,  14  Vt.  428;  S.  C,  39  Am.  Deo.  231.     A  retired 
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army  officer  holds  a  'MucratiTe  office  and  an  office  of  trust  and  profit^"  within 
the  meaning  of  the  Texas  oonstitntion,  and  is  therefore  ineligible  to  hold 
civil  office  in  that  state:  State  v.  DeOrtM,  53  Tex.  387.  The  office  of  snr* 
▼eyor-general  is  a  "lacrati^e  office,"  and  that  of  comptroller  an  "office  of 
pro£t,"  under  the  constitation  of  California:*'  People  v.  WhUman,  10  Cal.  38. 
The  office  of  inspector  of  castoms  in  a  collection  district,  to  which  there  is 
annexed  a  salary  of  one  thousand  dollars  per  <timnm^  is  a  IncratiTe  office;  and 
the  office  of  school  superintendent  of  a  connty  is  a  civil  office  of  profit:  Crotff- 
Jard  V.  Dunbar,  52  Id.  36.  The  offices  of  county  recorder  and  county  com- 
missioner are  lucrative  offices  within  the  meaning  of  the  constitution:  DaiUy 
V.  State,  8  Blackf .  329.  The  office  of  colonel  of  volunteers,  and  the  office  of 
reporter  of  supreme  court  decisions  are  lucrative  offices,  and  cannot  both  be 
held  by  the  same  person:  Kerr  v.  Jone»,  19  Ind.  351.  The  office  of  council- 
man  in  a  city,  although  lucrative  in  the  ordinary  sense  of  the  word,  is  not  a 
"lucrative  office"  within  the  coostitutioDal  prorision  that  no  person  shall 
hold  more  than  one  lucrative  office  at  the  same  time,  since  it  is  not  a  state 
office:  StaU  v.  Kirk,  44  Id.  401.  In  a  statute  rendering  ineligible  for  office 
A  person  holding  an  "offioe  or  place  of  trust  or  profit,"  the  word  "place** 
embraees  those  positions  which  approximate  to  but  are  not  offices,  and  yet 
occupy  the  same  general  level  in  dignity  and  importance.  The  word  is  in- 
troduced to  avoid  evasions  in  giving  too  technical  a  meaning  to  the  word 
"office:"  DoyU  ▼.  RakigK  89  N.  C.  136;  8.  C,  45  Am.  Rep.  677.  The 
office  of  attorney  at  law  is  not  a  lucrative  office,  nor  an  office  or  place  under 
the  common we^th:  LeigKa  Case,  1  Munf .  468,  483. 

OmcB  IN  ITS  Gkhxral  Sens£. — ^The  trustees  of  a  corporation  are  not  em* 
braced  within  the  term  "officers:**  Second  Manhattan  Building  Asaodatian  v. 
Hayes,  2  Keyes,  192.  Trustees  of  an  insurance  company,  one  of  whom  was 
its  solicitor  and  the  other  its  trayeling  agent,  the  by-laws  not  designating 
tiiese  as  officers,  are  not  officers:  CommontoeaUh  v.  Christian,  9  Phila.  556. 
A  provision  for  the  punishment  of  embezzlement  committed  by  any  cashier  or 
"  other  officer  *'  of  a  bank  includes  embezzlement  committed  by  the  president 
and  directors  of  a  bank:  C<nnmonufeaUh  v.  Wynuin,  8  Met.  247. 

Acts  of  Officebs  de  Facto  abb  Valid  as  to  Public  and  Intebbsted 
Thibd  Pebsons:  State  t.  Williams,  68  Am.  Dec.  65,  and  cases  cited  in  the 
note  70;  Burton  y.  Paiion,  62  Id.  194,  note  199. 

Collatebal  Impeachment  of  Acra  of  Officbbs  db  Facto. — In  a  suit  in 
which  a  justice  of  the  peace,  who  also  holds  another  office  contrary  to  the 
constitution,  is  not  a  party,  he  is  regarded  as  an  officer  de  facto,  and  his  eligi- 
bility cannot  be  tried  in  that  suit;  therefore  a  plea  in  abatement  ha  improper: 
McGregor  y.  Balch,  39  Am.  Dec.  231;  see  aUK>  Burton  v.  PaUon,  62  Id.  194. 

The  pbincipal  case  is  cited  to  the  point  that  the  section  of  the  constitu- 
tion providing  that  no  member  of  the  legislature  shall  be  appointed  to  any 
office,  etc.,  operates  of  its  own  force  to  make  such  appointment  void,  and  this 
rule  was  applied  to  a  provision  of  the  constitution  similar  to  that  involYed  in 
the  principal  case,  in  Brady  v.  Howe^  50  Miss.  625;  to  the  point  that  where  a 
statute  makes  void  the  official  acts  of  persons  who  have  not  been  duly  ap- 
pointed or  qualified,  the  courts  have  so  pronounced  them,  Cooper  v.  Moore, 
44  Id.  393.  An  office  has  no  leg&l  or  technical  signification  attached  to  it 
distinct  from  its  ordinary  signification.  An  office  is  a  public  charge  or  em- 
filoyment:  HiU  r.  Boyland,  40  Id.  625.  An  office  involves  the  exercise  of 
flome  of  the  departmental  powers  of  the  government,  it  !■  of  a  permanent 
oatore  and  has  a  certain  tenure  prescribed:  Bunn  y.  People,  45  HL  397* 
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Mayer  &  Co,  v.  McLuee. 

[M  MmiMlFPl,  889.] 

ADrnKisTRAT'-B  Dx  BoNis  Kov  ia»  VNDXB  Mbsisbippi  Statutb,  zv  Full 
FlUYiTT  WITH  Previous  Administratob,  and  a  writ  of  error  will  lie 
for  or  agaiDit  faoh  admimstrator  without  reviror;  and  a  9dre  /adaa  ad 
OMuUmdum  trrorea  may  properly  iasae  from  the  appellate  oonrt  to  notify 
him  of  the  pendency  of  the  writ  sued  oat  after  the  death  of  the  first  ad- 
ministrator and  after  his  own  appointment. 

LraiEuonoNB  not  Ezcbpto  to,  but  Which  Appiak  vbom  Rioobd  to  hays 
BKEN  OivzN  OB  BxFUSKD,  are  open  for  oonnderation,  under  the  atatate 
of  Miasiwippi,  on  motion  for  a  new  trial. 

Thibd  PxBsom  Who  Tbxat  with  Subaqxnt  as  Onb  Having  Full  Au« 
THOBITT  have  no  right,  as  ogainat  the  prindpalt  to  aet  np  that  the  aab> 
agent  ia  without  authority  to  aet  for  the  benefit  of  the  principal. 

Dbfbnbx  ot  Inpanct  is  Waived  bt  Pboiobb  to  Pat  Kotx  made  to  agent 
of  agent  to  whom  the  owner  of  the  note  haa  delivered  it  for  oolleotioii, 
for  auch  aubagent  ia  not  a  mere  atranger. 

AonoN  on  a  promissoiy  note.  Judgment  was  rendexed  in  f  ayor 
of  the  defendant,  Charity  McLore,  administratrix  of  J.  W.  Mo> 
Lure,  and  a  writ  of  error  was  issued  upon  the  plaintiffs  petition, 
without  any  notice  being  made  of  a  change  of  parties.  Upon 
the  return  of  the  writ  to  this  court,  the  plaintiffs  in  error  sug« 
gested  the  remoyal  of  Oharity  McLure  and  the  appointment  of 
Thomas  W.  Broughton  as  administrator  de  bania  non,  and  moved 
for  a  scire  facias  against  Broughton,  which  accordingly  issued. 
Broughton  pleaded  to  the  scire  faciaa  that  this  removal  of  Char- 
ity McLure  and  appointment  of  himself  was  made  after  the 
rendition  of  judgment  in  the  court  below,  and  before  the  issu- 
ance of  the  writ  of  error.  The  plaintiffs  in  error  demurred  to 
this  plea,  and  the  cause  was  submitted  upon  this  demurrer  and 
the  writ  of  error.  The  opinion  sufficientiy  states  the  case  in 
other  respects. 

H.  T.  EUetl,  for  the  plaintiffs  in  error. 

W.  8,  Wilson,  for  the  defendant  in  error. 

By  Court,  Habbis,  J.  This  cause  was  submitted  to  us  on  de- 
murrer to  the  answer  of  Thomas  W.  Broughton,  administrator 
de  bonis  non  on  the  estate  of  James  W.  McLure«  deceased,  filed 
in  this  court,  to  the  scire  facias  against  him.  The  point  iuYolved 
in  this  demurrer  was  considered  and  determined  in  connection 
with  a  motion  involving  the  same  principle  in  the  case  of  New 
Orleans  etc,  II R.  Go.  v.  Rollins,  36  Miss.  884.  It  is  there  held  that 
the  administrator  de  bonis  non  under  our  statutes,  being  in  full 
privity  with  the  previous  administrator,  may  prosecute  a  writ  of 
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error  here  without  reviyor;  that  a  writ  of  error  will  equally  Urn 
against  or  for  such  administrator;  and  that  a  Bcire  facia»  ad  «»» 
iiendum  errorea  may  be  properly  issued  from  this  court,  to  notify 
the  administrator  de  bonis  non  of  the  pendency  of  such  writ  here^ 
sued  out  after  the  death  of  the  first  administrator,  and  after  tW 
appointment  of  the  administrator  de  bonis  non.  For  the  authoi>> 
ties  and  reasoning  on  which  the  decision  rests,  reference  is  mad* 
to  the  opinion  in  that  case.  The  demurrer  to  the  answer  to  tlu* 
scire  facias  is  therefore  sustained. 

The  cause  is  now  submitted  to  us  on  the  errors  assigned. 

It  api>ear8  from  the  record  that  this  suit  was  instituted  on  th# 
twenly-second  of  February,  1866,  against  Charity  McLure,  ac^ 
ministratiix  of  James  W.  McLure,  deceased,  on  a  note  executed 
by  him  on  the  twenty-ninth  of  January,  1863,  payable  la 
D.  Hoffheimer,  and  indorsed  by  him  to  plaintiff.  Defendant 
pleaded  infancy,  and  a  general  denial.  Plaintiff  replied  settiDK 
up  an  act  of  the  legislature,  March  2,  1864,  taking  effect  frosa 
its  passage,  and  removing  the  civil  disability  of  the  minor  (d»* 
fondant's)  intesate,  and  a  new  promise  after  the  date  of  the  ael; 
and  the  cause  was  submitted  to  the  jury  on  these  issues. 

The  note  and  indorsement  were  read  to  the  jury,  and  the  aet 
of  the  legislature  referred  to  above.  Dugald  McCormick  was 
then  introduced  as  a  witness,  who  proved  that  he  was  present 
when  the  note  was  indorsed  to  plaintiffs;  that  plaintiffis  aftei^ 
wards  left  the  note  with  Hoffheimer,  the  payee,  for  collection; 
that  VTitness,  being  a  clerk  of  Hoffheimer,  was  directe'd  by  hina 
to  present  said  note  to  McLure  for  payment,  which  witness  di^ 
and  demanded  payment  thereof  for  the  plaintiffs;  that  McLur* 
promised  to  pay  the  same.  Witness  could  not  recollect  th* 
time,  but  thought  it  was  in  the  early  part  of  1864,  perhaps  m 
January,  February,  or  March;  did  not  recollect  whether  th* 
indorsement  on  the  back  of  the  note  was  on  it  at  the  time  h* 
presented  it,  or  not.    This  was  all  the  evidence. 

On  this  state  of  facts,  the  court  was  asked  by  counsel  for  do» 
fendant  to  instruct  the  jury:  1.  That  if  they  believed  from  th* 
evidence  that  the  note  had  been  indorsed  by  Hoffheimer  to 
plaintiffs  at  the  time  it  was  presented  to  McLure  by  McCormick^ 
then  any  promise  by  McLure  to  pay  said  note  is  not  bindings 
unless  Uie  promise  was  made  to  Mayer  k  Co.,  or  an  agent  of 
theirs;  2.  If  Hoffheimer  was  an  agent  of  Mayer  &  Co.,  plaint- 
iffs, he  had  no  right  to  delegate  the  agency  to  McCormick,  ihm 
witness;  8.  That  the  jury,  before  they  can  find  a  verdict  fot 
plaintiffi^  must  be  satiafied  from  the  evidence  that  the  ratifies 
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tion  of  the  note  was  made  after  the  act  of  the  legislature  was 
[Missed. 

These  instructioiis  were  giyeiL  An  instruction  was  asked  \sj 
the  plaintiff,  as  follows:  "If  the  juiy.  belieye  from  the  evi- 
dence that  after  the  assignment  of  the  note  sued  on  the  plaint- 
iff left  the  note  in  the  hands  of  Hoff heimer  for  collection,  and 
that  after  the  passage  of  th<>  act  of  March  2,  1854,  Hoffheimer 
sent  his  clerk,  McCormick,  to  McLure  to  demand  payment 
of  said  note,  and  that  said  clerk  did  so  present  said  note  and 
demand  payment  thereof  for  the  plaintiffs,  and  said  McLure 
promised  to  pay  the  same,  such  promise  was  binding  on  McLure 
in  this  action/' 

This  instruction  was  refused.  A  verdict  was  rendered  for  de- 
fendant. Motion  for  new  trial,  on  the  ground  of  error  in  the 
court  in  giving  and  refusing  the  above  instructions,  and  because 
the  verdict  was  contrary  to  the  law  and  evidence. 

The  record  shows  that  the  instructions  were  severally  marked 
given  and  refused,  under  the  statute,  and  so  were  made  a  part 
of  the  record.  No  exception  was  taken  to  the  instructions  on 
the  trial.  They  were  relied  on  in  the  motion  as  cause  for  new 
trial.  A  preliminaiy  question  is  made  as  to  the  necessity  of 
making  formal  exception  on  the  tral  to  the  instructions  given 
or  refused  by  the  court. 

''  A  party  will  not  be  heard  to  move  for  a  new  trial  for  the  ad 
mission  of  improper  evidence,  when  such  evidence  was  permitted 
to  go  to  the  jury  without  objections;  under  such  circumstances 
the  objection  is  considered  as  waived,  unless  it  be  made  and 
noted  when  the  evidence  is  offered.  But  the  misdirection  of 
the  judge  is  always  open  for  consideration  on  a  motion  for  a  new 
trial:"  Chief  Justice  Sharkey,  in  Phillips  v.  Lane,  4  How. 
<Mi8s.)  122;  McBaven  v.  McQuire,  9  Smed.  k  M.  34. 

"  Before  the  adoption  of  the  statute  on  the  subject,  no  in- 
struction of  the  court  to  the  jury  would  be  noticed  by  this  court 
unless  the  party  objecting  did  so  by  a  bill  of  exceptions,  signed 
by  the  judge.  Now,  it  is  sufficient  if  the  instructions  are  in- 
dorsed by  the  clerk  as  given  and  refused.  It  would  also  be 
sufficient  if  the  record  stated  directly  that  the  charges  objected 
to  were  given  or  withheld.  Here  there  is  no  such  statement: " 
Chief  Justice  Smith,  in  Fidd  v.  Weir,  28  Miss.  68. 

It  seems,  therefore,  to  be  settled  by  the  decisions  of  this 
court  that  instructions  which  appear  in  the  record  to  have  been 
''given  or  refused"  are  always  open  for  consideiation  upon  a 
motion  for  a  new  triaL 
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The  first  asdgnment  of  error  presents  the  qnestion  whether 
a  promise  made  to  a  clerk  of  an  agent  for  the  collection  of  a 
note,  who  has  been  directed  by  the  agent  to  present  it  to  the 
maker  for  payment,  and  who,  at  the  time  of  such  presentment, 
liscloses  the  fact  that  he  holds  and  presents  the  note  for  the 
benefit  of  the  true  owner,  is  either  to  be  regarded  as  being  made 
ix>  a  mere  stranger,  or  comes  within  the  rule,  Ddegafus  non  proiesi 
delegare. 

The  principle  asserted  in  the  authorities  cited  by  the  counsel, 
that  a  mere  casual  declaration  of  the  infant  to  a  stranger,  hav- 
ing no  interest  or  anthority,  that  he  intends  to  pay,  or  that  he 
will  pay,  constitutes  no  promise  binding  in  law,  is  fully  recog* 
nized.  It  results  from  the  simple  consideration  that  no  obliga- 
tion can  be  created  in  law  where  there  is  no  such  intention  by 
either  the  promisor  or  promisee.  The  cases  cited  are  widely 
different  from  the  case  at  bar.  Here  the  party  demanding  pay- 
ment was,  at  the  time,  in  the  lawful  possession  of  the  note,  for 
a  lawful  purpose.  He  might  have  received  the  money  and 
delivered  up  the  note;  and  there  can  be  no  pretense  that  such 
payment  to  him,  and  delivery  of  the  note  to  the  maker,  would 
not  have  been  a  satisfaction  by  the  maker.  He  was  not,  then, 
a  mere  stranger,  but  an  agent  of  Hoffheimer,  authorized  to  pre- 
sent the  note  and  demand  payment — to  receive  payment  and 
discharge  the  maker;  and  to  this  extent  he  was  the  subagent  of 
Jie  plaintiff. 

The  principal  is  liable  to  third  persons,  in  a  civil  suit  for  frauds 
or  misfeasances,  or  neglect  of  duty  in  his  agent,  or  in  those  whom 
his  agent  employs,  though  the  principal  did  not  authorize  or 
assent  to  it.  The  liability  runs  through  all  stages  of  the  service: 
Story  on  Agency,  c.  17,  sees.  452,  454;  2  Kent's  Com.,  9th  ed., 
866,  note  a.  The  principle  that  an  agent  cannot  delegate  his 
authority  is  founded  upon  the  special  trust  and  confidence  re- 
posed by  the  principal  in  the  personal  skill  and  integrity  of  the 
agent.  The  agent,  therefore,  has  no  authority  to  turn  his  prin- 
cipal over  to  another,  of  whom  he  knows  nothing,  but  remains 
feaponaible  to  his  principal  in  all  such  cases  of  ^subagency. 

But  it  by  no  means  follows  that  third  persons,  who  deal  with 
Bubagents,  knowing  the  agency,  are  to  be  absolved  from  acts 
or  contracts  made  by  such  agents  in  the  name  of  the  principal. 
We  have  just  seen  that  while  the  original  agent  is  liable  to  his 
principal  for  the  acts  of  misconduct  of  subagents  employed 
without  the  authority  of  the  principal,  the  principal  is  liable  to 
third  persons.     As  third  persons,  Uierefore,  treat  with  the  sub- 

Am.  Daa  Vol.  LZZS— 11 


194  Mates  &  Go.  v,  McLube.  [Misb. 

agent,  under  the  law,  as  with  one  having  full  authority,  thej  have 
no  right,  as  against  such  principal,  to  set  up  that  the  subagent  is 
without  authority  to  act  for  the  benefit  of  the  principal. 

The  principal  may  ratify  the  act  for  his  benefit,  and  may  even 
sue  the  subagent  for  money  collected  by  him,  under  such  cir- 
oumstances:  Bank  of  Washington  y.  TripleU,  1  Pet.  25;  Bank  of 
Metropolis  y.  New  England  Bank,  1  How.  234;  Wilson  S  Co,  t. 
SmiUi,  3  Id.  763,  cited  in  2  Kent's  Com.  856,  note  a. 

As  between  principal  and  agent,  the  rule  we  are  considering  is 
of  general  obligation.  There  are  exceptions,  however,  even  here, 
as  when  the  business  of  the  agency  in  its  nature  requires  sub- 
agents:  See  1  Tuck.,  leot  90,  and  authorities  cited. 

But  third  parties,  whose  rights  cannot  be  affected  by  such 
delegation  of  agency  to  a  subagent,  cannot  be  heard  to  com- 
plain. 

It  follows  that  the  promise  made  by  McLure  to  MoOoimick, 
the  witness  and  subagent  of  plaintiffs,  if  made  after  the  removal 
of  the  disability  of  infancy,  was  obligatory  upon  him. 

The  instructions  of  the  court  assumed  the  contrazy  to  be  the 
law.    This  assignment  of  error  was,  therefore,  well  taken. 

Let  the  judgment  be  reversed,  cause  amended,  and  a  venire  4a. 
novo  awarded. 


Ik  Mississippi,  Gnmra  oa  Rxrusnfa  ot  iMBKBUCTioir  not  Bzokpted  tw 
■or  fonning  a  part  of  the  reoord  will  not  be  notioed  in  the  appellate  ooart: 
PriM  V.  StaU,  posi,  p.  105.  Bee,  upon  this  pointy  ThaUker  t.  ifittc,  65  Am. 
Deo.  95;  Moore  v.  lUMurg  R,  R.  Oorp,,  64  Id.  83;  and  note. 

AuTHOBiTT  or  Agent  to  Emplot  Subagekt:  AppteUm  Bank  t.  JfeOMwray, 
64  Am.  Deo.  92,  and  note  dting  prior  cases. 

RATcncATiON  or  Inpast^s  Ck>NTaAGT  IS  SumomiT,  though  Madb  to 
Undisclosed  Agent  of  the  other  contracting  party;  bat  is  not  sufficient  if 
made  to  an  nninterested  third  person:  H<M  V.  UniierhSU,  34  Am.  Dec.  148; 
B.  C,  32  Id.  380,  and  notes.  The  principal  case  is  dted  to  the  point  that  in 
order  to  waive  the  defense  of  infancy  there  most  be  an  express  promissb 
rolnntarily  snd  deliberately  made  by  the  infant  after  reaching  his  majority, 
and  with  the  knowledge  that  he  is  not  legally  liable:  FetrowY.  Whmnuun,  40 
Ind.  157. 

Bun  IN  Equitt  Vat  be  Revivhd  bt  Anamnuioft  db  Boan  hot  after 
tho  death  of  the  adrntnlstntor  by  whom  11 WM 


Oct.  1858.]  Pbioe  v.  State.  19S 

Price  v.  State. 

nUPAXASION  AXD  CqHOKALMSNT  OF  KhIFS  BT  AoOUBKD  UfOEB  EhTSRING 

into  fight  wfaieh  he  provokes,  with  the  determination  to  me  it  in  the 

fight  if  neoeasaiy  is  evidenoe  of  malice,  and  if  he  killa  hie  antagonist  it  is 

mnrder. 
KiiiUiio  Pbbson  in  Mutual  Combat  bt  Means  of  Concxalxd  Bkadlt 

Wkapon  is  murder,  for  in  a  mutual  combat  each  party  is  warranted  in 

belieying  that  his  adversary  will  fight  without  the  use  of  deadly  weapons, 

voless  they  are  open  to  view,  and  so  exhibited  as  to  put  him  on  his  guard. 
OiTB  Who   Bntxrs   into  Mutual  Contest  Danokbouslt  Abmbd,  and, 

FiOBTOfo  WITH  Undub  Autantaob,  kiUs  his  adTenary,  is  guilty  of 

muxder. 
DRnDn>ANT  Waivxb  bib  Right  to  bb  Fubbnt  at  Rendition  of  Vebdiot 

of  felony  agamst  him,  if  he  is  not  in  custody  so  as  to  bo  deprived  of  the 

power  to  attend  and  is  voluntarily  absent. 

DOINDANT  CANNOT  TaXB  AdVANTAOB  OF  HIS  VOLUNTABT  AbBBKOB  WHXN 

Vbbdict  OF  Fklont  was  Rendbbbd  aoainvt  Hm,  if  he  was  under 
veoogniaanoe  of  bail  and  present  at  the  eommenoement  of  the  trial,  for 
thereafter  he  was  in  the  custody  of  the  law,  and  if  he  afterwards  with- 
drew from  the  court  or  escaped  so  as  not  to  be  present  at  the  return  of 
the  verdict,  it  is  by  his  own  unlawful  act  of  which  he  can  take  no 
advantage. 

FOWBH  TO  DnCHABOB  JUBT  IN  CBIMINAL  CaBB  WITHOUT  DEFENDANT'S  CON- 

8EST  is  a  matter  within  the  sound  disoretion<of  the  court,  to  be  exercised 
whomever  the  ends  of  publio  justice  require  it,  and  its  exercise  does  not 
bar  a  subsequent  trial  and  conviction. 

GoKBTiTUTiONAL  Pbotbction  fbom  BEING  TwioB  PUT  IN  Jbopabdt  means 
that  no  one  shall  after  an  acquittal  or  conviction  be  tried  again  for  the 
same  offense;  and  it  does  not  prohibit  a  court  in  the  exercise  of  its  sound 
diieretion  from  discharging  a  jury  in  a  criminal  case  without  the  prison- 
er's ceosent. 

GnriNG  OB  Refusing  of  iNSTBUcrnoN  not  Excepted  to  nob  Fobming  Pabt 
OF  Rboobd  wiU  not  be  noticed  in  appellate  court. 

IxDiOTMSNT  for  assault  and  battery  with  intent  to  kill  and 
muxder.    The  opinion  states  the  case. 

W.  P.  Harris,  for  the  plaintiff  in  error. 

T.  c/l  Wharion,  attorney-general,  for  the  state. 

By  Ooiirt,  Haxdt,  J.  The  plaintiff  in  error  was  indicted  and 
convioted  of  an  assault^  with  intent  to  kill  and  murder  one 
Judge  M.  Hart 

After  Terdicty  the  defendant  below  made  a  motion  for  a  new 
trial  on  yarious  grounds,  which  was  overruled.  He  then  mored 
an  arrest  of  judgment,  which  motion  was  oyerruledi  and  the 
case  is  brought  here  upon  exceptions  taken  to  the  action  of  the 
court  in  OYCrruIing  these  motions. 
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The  first  ground  of  the  motion  for  a  new  trials  and  the  first 
error  assigned,  is,  that  the  yerdict  is  contrary  to  the  evidence. 

Many  witnesses  were  examined,  both  in  behalf  of  the  state  and 
of  the  accused,  and  though  there  is  some  discrepancy  between 
the  respectiye  witnesses  in  some  particulars,  the  entire  testimony 
warranted  the  jury  in  taking  the  following  view  of  the  facts  of 
the  case:  That  the  accused  had,  in  the  opinion  of  the  persons 
charged  with  the  management  of  the  ball  or  party  at  which  the 
offense  was  committed,  been  guilty  of  a  breach  of  decorum,  in 
consequence  of  which  he  was  called  out  of  the  room  by  one  of 
the  persons  authorized  to  keep  order,  and  an  altercation  took 
place  between  that  person  and  the  accused,  and  a  person  asso- 
ciated with  him,  during  which  the  person  who  called  the  pris- 
oner out  called  several  times  to  Judge  M.  Hart,  who  was  also 
one  of  the  managers,  to  com''  out  into  the  yard  where  the  alter- 
cation was  going  on;  that  Hart  went  out  and  said  to  the  accused 
that  he  thought  he  was  more  of  a  gentleman  than  to  have  acted 
as  he  had  done  in  the  room,  to  which  the  accused  replied,  deny- 
ing that  he  had  acted  as  Hart  had  alleged;  and  Hart  said,  **  Oo 
into  the  house  and  get  a  partner,  and  act  or  dance  like  a  gentle- 
man." The  accused  denied  that  he  had  acted  in  an  ungentle- 
manly  manner,  and  Hart  insisted  that  his  conduct  was  wrong; 
and  the  accused  then  said  that  Hart  could  not  whip  him; 
to  which  Hart  replied  that  ''  he  could  whip  him,  or  knock  him 
down  faster  than  he  could  get  up;"  and  thereupon  the  accused 
said  with  an  oath,  "  You  are  a  liar;  and  if  you  think  you  can 
whip  me,  pitch  in,"  stepping  up  to  Hart;  at  which  Hart  stepped 
back  for  room  to  strike,  and  struck  the  accused,  knocking  him 
back  several  feet;  and  the  parties  then  met,  and  struck  about 
the  same  time,  the  accused  striking  over-hand,  and  at  the  first 
blow  he  cut  Hart  on  the  cheek,  and  after  they  had  fought  for 
some  time  they  were  separated.  Hart  was  found  to  be  cut  twice 
on  the  arm,  with  two  small  marks  on  the  neck,  a  large  wound 
on  the  face,  and  his  clothes  cut  in  several  places.  Hart  testifies 
that  he  did  not  see  any  knife  in  the  hands  of  the  aocusedy  and 
other  witnesses  in  his  behalf  state  that  they  saw  none;  but  an- 
other witness  states  that  at  the  time  Hart  struck  the  first  blow 
the  accused  had  his  right  hand  in  his  bosom.  Another  witness 
testifies  that  while  the  quarrel  between  Hart  and  the  accused 
was  going  on  he  saw  the  accused  take  out  a  knife  and  open  it, 
and  put  it  into  his  side  pocket  in  his  coat,  or  some  place  in  his 
elothes  about  his  breast;  and  another  witness  testifies  that  after 
the  fight  had  ceased  he  found  a  laige  pocket-knife,  a  deadly 
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weapon,  haYiDg  blood  on  it;  and  it  was  also  proved  that  abont 
three  weeks  before  the  fight  the  aoonsed  had  in  his  possession  a 
knife  of  the  description  of  the  one  foond  upon  the  ground,  and 
spoken  of  bj  the  last  witness. 

There  is  bat  little  discrepancy  among  the  witnesses  as  to  the 
eommencement  of  the  altercation  between  the  accused  and  Hart, 
and  as  to  what  took  place  between  them  immediately  preceding 
and  connected  with  the  fight;  and  whether  the  accused  was  guilty 
of  the  improper  deportment  in  the  ball-room  complained  of  or 
not,  the  testimony  justified  the  jury  in  belioTing  that  Hart  was 
acting  in  a  prox>er  spirit  in  his  first  remarks  to  the  accused,  and 
from  a  desire  to  have  decorum  observed  on  the  occasion.  It  is 
also  clear  that  the  accused  first  exhibited  a  hostile  disposition, 
and  gave  the  first  invitation  to  fight,  and  made  the  first  advance 
toward  Hart,  amounting  to  an  assault,  which  immediately  led 
to  the  confiict.  The  testimony  also  fully  warranted  the  belief 
that  he  prepared  and  secreted  his  knife  to  be  used  in  the  fight, 
and  that  he  did  use  it  in  a  manner  most  likely  to  take  the  life 
of  his  antagonist. 

Under  these  circumstances  the  jury  were  authorized  to  con- 
elude  that  the  accused  brought  on  the  fight,  and  was,  therefore, 
responsible  for  the  use  of  the  deadly  weapon;  and  if,  as  the 
jury  were  warranted  by  the  facts  in  believing,  he  prepared  and 
concealed  the  knife  before  entering  into  the  fight  which  he  pro- 
voked with  the  determination  to  use  it,  if  necessary,  in  the  fight, 
that  was  evidence  of  malice,  which,  if  he  had  killed  his  antag- 
onist in  the  fight,  would  have  constituted  murder:  Boscoe's  Gr. 
Ev.  738;  Bex  v.  Kessal,  1  Car.  &  P.  437;  2  Archb.  Orim.  PL, 
Waterman's  ed.,  224-231. 

If  the  case  be  regarded  as  one  of  mutual  combat,  it  is  evident 
that  the  accused  entered  into  it  at  unfair  advantage,  and  having 
a  deadly  weapon  concealed  about  his  person  ready  for  use,  and 
which  he  did  use.  It  is  immaterial  in  such  a  case  who  gave  the 
first  blow;  for  the  party  challenged  to  fight  is  warranted  in  be- 
lieving that  his  adversary  will  fight  without  the  use  of  deadly 
weapons,  unless  such  weapons  are  open  to  view,  and  so  exhibited 
as  to  put  him  on  his  guard  that  they  wUl  be  resorted  to.  The 
rule  in  such  cases  is,  that  '*  if  a  party  enters  into  a  contest 
dangerously  armed,  and  fights  under  an  undue  advantage,  though 
mutual  blows  pass,  and  kills  his  adversary,  it  is  not  man- 
slaughter, but  murder:"  Per  Bailey,  J.,  in  WhUeley's  Case,  1 
Lew.  O.  C.  173;  Eoscoe's  Grim.  Ev.  739;  Archb.  Grim.  PI.  224. 

It  is  therefore  manifest  that  the  jury  were  justified  in  con- 
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sidering  the  oondact  of  the  aocused  as  dictated  by  malice,  and 
without  justification;  and  there  is  no  just  ground  for  this  assign- 
ment of  error. 

The  next  ground  for  a  new  trial,  and  which  it  is  here  insisted 
should  haye  been  sustained,  is  that  the  verdict  was  returned  into 
court  by  the  jury  while  the  defendant  was  absent,  and  the  jury 
was  discharged,  before  he  had  an  opportunity  to  poll  the  juiy. 

In  support  of  this  ground  of  the  motion,  the  record  shows 
that  it  was  proved  that  at  the  time  when  the  yerdict  was  re- 
turned into  court,  and  the  jury  was  discharged,  the  accused  was 
not  present  in  court,  and  knew  nothing  of  the  yerdict,  though 
his  attorney  was  present  at  the  time;  and  that  the  defendant 
was  under  recognizance  to  appear  at  that  term  of  the  court.  It 
also  appears  that  the  accused  was  present  in  court  at  the  com- 
mencement of  the  trial. 

The  general  rule  is,  that  the  yerdict,  in  cases  of  felony,  must 
be  delivered  in  open  court,  and  in  the  presence  of  the  defendant: 
1  Ch.  Orim.  L.  636.  This  rule  is  founded  on  two  reasons:  1. 
The  right  of  the  defendant  to  be  present,  and  to  see  that  the 
yerdict  is  sanctioned  by  all  the  jurors;  and  2.  In  brder  that 
the  defendant,  if  convicted,  may  be  under  the  power  of  the 
court,  and  subject  to  its  judgment. 

The  right  of  the  defendant  to  be  present  proceeds  upon  the 
presumption  that  he  is  in  custody,  and  has  no  power  to  be  pres- 
ent, unless  ordered  by  the  court  to  be  brought  into  court.  But 
under  our  law  he  may  waive  that  right.  If  he  is  not  in  custody, 
BO  as  to  be  deprived  of  the  power  to  attend,  it  would  seem  that 
the  reason  of  the  rule  as  to  his  right  to  be  present  would  fail; 
for  he  is  voluntarily  absent  when  he  ought  to  be  present,  and 
cannot  complain  of  the  consequence  of  his  own  voluntary  act. 
His  voluntary  absence  must  be  taken  to  be  a  waiver  of  his  right 
to  be  present.  But,  upon  another  view  of  the  circumstances  of 
this  case, 'he  cannot  be  heard  to  take  any  advantage  of  his  ab- 
sence when  the  verdict  was  rendered.  He  was  present  in  court 
when  the  trial  was  commenced,  and  when  the  case  was  put  to 
the  juiy;  and  though  under  recognizance  of  bail  before  that 
time  for  his  appearance  to  answer  the  charge  brought  iigainst 
him,  he  was  no  longer  at  liberty,  but  was  in  custody  of  the  law. 
If  be  afterwards  withdrew  from  the  court,  or  escaped,  so  as  not 
to  be  present  at  the  return  of  the  verdict,  it  is  by  his  own  un- 
lawful act,  of  which  he  should  not  be  permitted  to  take  advan- 
tage. His  absence  must  be  considered,  at  least,  as  a  waiver  oi 
bis  light  to  be  present;  and  his  own  illegal  act  should  not  be 
permitted  to  thwart  the  process  of  the  law,  to  his  advantage. 
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Hence,  though  the  yerdict  in  his  absence  was  irr^g^ular,  so  far 
as  his  being  present,  and  in  the  power  of  the  conrt  to  sabmit  to 
its  judgment,  jet  no  prejudice  was  done  tp  his  x^hts,  and  ha 
«n  take  no  benefit  from  his  own  illegal  act 

We  therefore  think  that  this  ground  of  error  was  properly 
OTerruled. 

The  next  error  relied  on  as  ground  of  rerersal  is  that  at  the 
term  previous  to  that  at  which  this  verdiot  was  found  the  court 
discharged  the  juiy  when  there  was  no  neceesitj,  and  without 
the  consent  of  tiie  accused. 

This  objection  was  taken  in  the  conrt  below  upon  motion  in 
aitest  of  judgment;  and  in  support  of  it,  it  was  shown  by  the 
record  that  the  court  held  oyer  another  day  after  the  jury  were 
discharged  at  the  previous  term,  and  that  the  jury  were  dis- 
charged because  they  were  unable  to  agree. 

The  question  of  the  power  of  the  court  to  dischaige  a  jury  in 
criminal  cases,  without  the  consent  of  the  defendant,  is  one  in 
which  great  contrariety  of  opinion  exists  in  the  courts  of  this 
confederacy,  and  of  the  several  states;  the  rule,  on  the  one 
hand,  being  held  that  the  discharge  of  the  jury  without  the 
defendant's  consent,  or  unless  for  reasons  of  plain  and  absolute 
necessity,  amounts  to  an  acquittal,  because  of  the  constitutional 
protection  to  the  defendant  against  being  twice  put  in  jeopardy 
of  Ufe  or  liberty;  and,  on  the  other  hand,  the  rule  held  being 
that  the  power  to  discharge  is  a  matter  within  the  sound  dis- 
cretion of  the  court,  to  be  exercised  whenever  the  ends  of  publio 
justice  require  it;  and  that  the  exercise  of  the  power  in  any 
given  case  is  not  a  bar  to  a  subsequent  trial  and  conviction. 
The  former  rule  is  held  by  the  courts  of  Pennsylvania,  Virginia, 
North  Carolina,  and  Tennessee,  and  the  latter  rule  is  held  in 
the  supreme  court  of  the  United  States,  and  in  Massachusetts^ 
New  York,  Kentucky,  Illinois,  and  in  this  state,  and  also  by 
the  United  States  circuit  courts:  Whart.  Orim.  L.  206  et  seq., 
and  cases  there  cited. 

We  consider  the  latter  rule  as  founded  in  the  better  reasox^ 
and  more  just  and  convenient  in  its  operation.  As  to  the  expe* 
diency  of  such  power  being  lodged  in  and  exercised  by  the 
court,  the  views  of  the  supreme  conrt  of  the  United  States 
appear  to  be  sound  and  convincing.  "We  think,''  say  that 
court,  "  that  in  all  cases  of  this  nature  the  law  has  invested 
courts  of  justice  with  the  authority  to  discharge  a  jury  from 
giving  any  verdict;  whenever  in  their  opinion,  taking  all  the 
circumstances  into  consideration,  there  is  a  manifest  necessity 
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for  the  aoty  or  the  ends  of  public  justice  would  otherwise  be 
defeated.  They  are  to  exercise  a  sound  discretion  on  the  sub- 
ject; and  it  is  impossible  to  define  all  the  circumstances  which 
would  render  it  proper  to  interfere.  To  be  sure,  the  power 
ought  to  be  used  with  the  greatest  caution,  under  urgent  cir- 
cumstances, and  for  yeiy  plain  and  obvious  causes;  and  in  capi- 
tal cases,  especially,  courts  should  be  extremely  careful  how 
they  inteif ere  with  any  of  the  chances  of  life  in  favor  of  the 
prisoner.  But  after  all,  they  have  the  right  to  order  the  dis- 
charge; and  the  security  which  the  public  have  for  the  faithful, 
sound,  and  conscientious  exercise  of  this  discretion  rests,  in  this 
as  in  other  cases,  upon  the  responsibility  of  the  judges  under 
their  oaths  of  office: "   United  Staies  y.  Perez,  9  Wheat.  579. 

As  to  the  objection  that  the  party  is  protected  by  the  consti- 
tution from  being  twice  put  in  jeopardy,  it  appears  to  be  clear 
that  the  sense  of  the  constitution  is,  that  no  man  shall  be  a  sec- 
ond time  put  upon  trial  for  the  same  offense  after  having  been 
once  tried,  and  either  convicted  or  acquitted  of  the  same  offense: 
People  V.  Ooodwin,  18  Johns.  187  [9  Am.  Dec.  203];  Uniied 
States  V.  Haskell,  4  Wash.  409.  And  there  is  great  force,  and 
truth  in  the  language  of  Mr.  Justice  Washington  in  the  case  last 
cited,  in  which  he  meets  the  objection  founded  on  the  constitu- 
tional privilege  in  question.  **  The  moment,"  says  he,  ''  it  is 
admitted  that  in  cases  of  necessity  the  court  is  authorized  to 
discharge  the  juiy,  the  whole  argument  of  applying  this  article 
of  the  constitution  to  a  dischazge  of  the  jury  before  conviction 
and  judgment  is  abandoned;  because  the  exception  of  necessity 
is  not  to  be  found  in  any  part  of  the  constitution,  and  I  should 
consider  this  court  as  stepping  beyond  its  duty  in  interpolating 
it  into  that  instrument  if  the  article  of  the  constitution  is  ap- 
plicable to  a  case  of  this  kind.  We  admit  the  exception,  but 
we  do  it  because  that  article  does  not  apply  to  a  jeopardy  short 
of  conviction." 

In  this  case  the  reasons  and  circumstances  upon  which  the 
court  acted  in  discharging  the  prior  jury  do  not  appear;  and  as 
the  court  had  the  power  to  do  the  act,  we  must  presume  that  it 
rightly  exercised  it.  This  ground  of  error,  therefore,  cannot  be 
maintained. 

The  last  error  relied  on  is  the  rule  of  law  stated  by  the  court 
to  the  jury  in  relation  to  the  question  of  malice. 

It  appears  that  no  exception  was  taken  or  reserved  at  the 
time  to  this  instruction,  nor  does  it  appear  what  the  instruction 
was,  except  by  the  recital  in  the  motion  for  the  new  trial.    It  is 
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not  eyen  set  forth  or  stated  by  the  coui-t  in  the  bill  of  exceptions 
taken  to  the  overmling  of  the  motion  for  a  new  trial.  It  is 
therefore  clear  that  it  cannot  be  regarded  as  a  part  of  the  record. 
It  is  embraced  by  the  rule  held  in  Haynie  y.  State ^  32  Miss.  400, 
and  it  is  much  more  clearly  not  a  part  of  the  record  than  the 
instructions  in  that  case. 

We  think  that  there  is  no  error  in  the  record,  and  the  judg- 
ment mnst  be  affirmed. 


Eight  of  Pbisoneb  to  be  Prhsent  at  Verdict:  Bee  Warren  v.  StaJt^  68 
Am.  Dec.  214,  and  note  treating  of  this  subject  219-228.  A  Terdict  rendered 
against  a  prisoner  in  his  absence  ia  erroneous  if  he  has  not  waived  his  right 
to  be  present:  ^Uxte  v.  WUaon,  50  Ind.  480,  citing  the  principal  case. 

DiSCHABGK  OF  JUHT  IN  CRIMINAL  CaSK,  WHKFHER  EQUIVALENT  TO  ACQUIT- 
TAL: See  MeFaddtn  v.  CommowweaUli^  G2  Am.  Dec.  308,  and  cases  cited  in 
the  note  312;  Wright  y.  StaU,  61  Id.  90,  and  note  95.  The  discharge  of  the 
jury  impaneled  in  a  criminal  case,  without  the  consent  of  the  defendant, 
because  after  mature  deliberation  they  are  unable  te  agree  on  a  verdict,  is  not 
an  acquittal  of  the  defend^mt,  and  does  not  entitle  him  to  immunity  from 
further  prosecution  for  the  same  offense:  Eix  parU  McLaughlin,  41  Cal.  21G, 
citing  the  principal  case. 

Excepting  to  Instructions,  Nbcksity  of:  See  CUy  Council  v.  Gilmer^  70 
Am.  Dec  562,  nota  570.  In  Mississippi,  instructions  that  appear  from  tne 
record  to  have  been  given  or  refused  are  open  for  consideration:  Mayer  <b  Co. 
V.  McLure,  ante,  p.  190. 

Willful  Use  of  Deadly  Weapon  Shows  Malice:  CommonweaUh  v.  Wtb- 
Her,  52  Am.  Dec.  711,  note  73G. 

Using  Dangerous  Weapon  to  Return  Blow  with  Naked  Hand,  where 
tliere  is  no  reason  to  apprehend  a  design  to  do  great  bodily  harm,  is  unjustifi- 
able:  Shorter  v.  People,  51  Am.  Dec.  286;  see  State  v.  Hill,  34  Id.  396; 
Skut^ier  ▼•  Commonwe€LWi^  37  Id.  638.  It  is  murder  for  one  of  two  com- 
batants todraw  a  concealed  knife  and  kill  his  adversary:  SUUe  r.  Seott,  42 Id. 
14ft 
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[36  MiHOinn.  178.] 

Liomx  vt  OwiTKB  OF  Land  to  Abjoinino  Pbofbixiob  to  Jonr  Furra 
WITH  Him  is  a  personal  privilege  and  ia  revocable,  and  the  sale  of  the 
land  by  the  licensor  amounts  to  a  revocation  of  the  license. 

PUBCHASEB   OF   LaND    TaKING    WITHOOT   NoTICB   OF   AORXBKBNT    TO   JODT 

Fences  is  not  bound  by  such  agreement. 

AonoN  for  damages  for  wrongfully  remoying  a  division  fence. 
The  plaintiff  and  one  Lionberger,  having  each  built  a  line  of 
fence  on  his  land,  agreed  that  the  fences  be  joined,  and  constitute 
a  division  fence.  Thereafter  one  Seat,  the  defendant,  purchased 
from  Lionberger,  and  thereupon  removed  the  fence  on  his  land. 
Plaintiff  claimed  to  be  damaged  thereby,  and  brought  this  action. 
On  the  trial,  the  court  instructed  the  jury  that  ''  if  Lionberger 
merely  gave  plaintiff  license  to  join  fences  with  him,  and  after- 
wards sold  the  land  on  which  the  fence  was  situated  to  the  de« 
fendant  Seat,  such  sale  was  a  revocation  of  the  license  given  to 
plaintiff,  and  the  defendant  Seat,  or  his  agents,  had  a  right  to 
take  away  or  remove  said  fence;"  and  also  that  ''  if  Lionberger 
sold  the  land  upon  which  the  fence  stood  to  Seat,  withgut  any 
notice  to  Seat  of  the  agreement  between  him  and  Houx,  then 
Seat  was  not  bound  by  any  such  agreement,  and  could  remove 
the  fence  at  any  time."  The  jury  found  for  defendants,  and 
plaintiff  appealed. 

Draffin^  for  the  plaintiff  in  error. 

Douglas  and  Hdyden,  for  the  defendants  in  error. 

By  Court,  Soott,  J.  The  instructions  given  by  the  court 
properly  declared  the  law  of  this  case.    The  license  of  Lion- 
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berger  to  the  defendant  to  join  fences  with  him  was  revocable. 
The  subsequent  sale  of  the  land  was  a  reyocation  of  this  license 
granted  bj  Lionberger,  and  the  defendants  had  a  right  to  re- 
move their  fence.  The  defendants  do  not  appear  to  have  had  any 
notice  of  the  agreement  between  Lionberger  and  Houz«  No 
mention  was  made  of  it  in  the  deed  from  Lionberger  to  the  de- 
fendants, nor  were  thej  in  any  way  bound  by  it.  It  does  not 
appear  that  any  injury  was  suffered  by  the  plaintiff  in  con- 
sequence of  the  act  of  the  defendants:  Mumford  v.  Whitney, 
15  Wend.  380  [30  Am.  Dec.  60].  The  other  judges  oonoorring, 
the  judgment  will  be  affirmed. 


Geobge  v.  Williahbon« 

ras  Mbmoiibz.  1M.J 

ComnnrAiiCE  cr  Fbaitd  ov  Cbxditobs  is  Valid  as  aoaimct  GmAmoB  avd 
HIS  Hktbs;  and  sach  conveyance  cannot  be  impeached  by  the  gnntor*! 
adnunietrator,  nor  has  a  probate  or  county  court  jnriadictioiii,  on  the  ap- 
plication of  the  adminiBtrator,  though  made  at  the  instance  of  creditors, 
to  order  a  sale  of  the  land  for  the  payment  of  debts. 

Creditors  mat  nr  Equitablb  Pboceedino  thkretor  havs  FRAtrDOLEXT 
Ck>NVETANCB  Set  ASIDE,  and  the  creditor  who  first  files  his  petition  ob- 
tains  thereby  a  priority,  and  on  a  sale  being  decreed,  is  entitled  to  be  first 
paid  from  the  proceeds  thereof. 

PRooEXDiNa  to  set  aside  fraudulent  oonveyance.  The  facts  are 
fully  stated  in  the  opinion. 

Jones  and  Hdyden,  for  the  plaintiff  in  error. 

Hardin,  for  the  defendant  in  in  error. 

By  Court,  Napton  J.  The  administrator  of  the  estate  of 
Thomas  Williamson,  at  the  instance  of  the  creditors,  applied  to 
the  county  court  of  Callaway  county  for  an  order  to  sell  the  real 
estate  of  the  deceased  for  the  payment  of  his  debts,  the  personal 
property  having  been  exhausted.  Among  other  tracts  of  land 
desired  to  be  sold,  the  administrator  represented  that  a  certain 
tract,  describing  it,  had  been  conveyed  by  the  deceased  in  his 
life-time  to  his  daughter,  and  that  this  conveyance  was  fraud- 
ulent and  void  as  against  said  Williamson's  creditors.  The 
county  court  made  the  order.  The  land  in  question  was  sold  in 
the  usual  way,  and  the  administrator  became  the  purchaser. 
He  then  filed  his  bill  in  the  circuit  court  against  the  daughter 
of  Williamson,  setting  out  the  facts  above  stated,  and  praying 
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the  court  to  set  aside  the  conyeyance  to  the  said  daughter,  and 
decree  the  title  to  the  land  in  the  plaintiff.  There  was  a  de- 
murrer to  the  bill,  which  was  sustained. 

In  our  opinion,  the  demurrer  was  properly  sustained.  The 
conyeyance  of  Williamson,  howeyer  fraudulent  against  his  cred- 
itors, was  yalid  against  him  and  his  heirs.  At  his  death  the. 
land  constituted  no  part  of  his  estate,  nor  could  the  adminis- 
trator who  represented  his  interests  undertake  to  set  it  aside; 
nor  had  the  county  court  any  jurisdiction  oyer  the  matter.  The 
sale,  therefore,  under  the  order  of  the  county  court,  conyeyed  no 
title. 

Where  a  fraudulent  conyeyance  is  made,  the  creditors  or  any 
one  of  them  may  file  a  bill  in  equity  to  haye  the  same  set  aside; 
and  in  such  cases  it  seems  to  be  the  better  opinion  that  the 
creditor  who  first  files  his  bill  obtains  a  priority,  and  is  entitled 
to  be  first  paid  from  the  proceeds  of  the  sale,  if  a  sale  is  decreed : 
Bank  of  United  States  y.  Burke,  4  Blackf .  145. 

Such  has  been  substantially  declared  to  be  the  law  by  seyeral 
preyious  adjudications  of  this  court,  and  whateyer  opinion  I 
might  entertain  individually  in  relation  to  the  policy  or  propriety 
of  the  course  pursued  in  this  case,  its  illegality  is  too  well  settled 
to  be  now  sanctioned  without  a  change  of  legislation:  Brown 
y.  FMey,  18  Mo.  375. 

The  other  judges  concurring,  the  judgment  is  affirmed. 


Fraitdulknt  Conteyancs,  Who  mat  Impeach,  axd  Who  Bound  bt:  Be* 
Smith  V.  Ormif  67  Am.  Deo.  400,  and  the  prior  cases  died  in  the  note  401. 
Grantor  cannot  impeach  hU  own  conyeyance  in  fxmad  of  creditors,  nor  can  an 
administrator  impeach  the  frandolcnt  conveyance  of  his  intestate:  Merry  ▼. 
Frtmon^  44  Mo.  522;  Jachnan  v.  RMnaon^  64  Id.  292»  293;  HaU  r.  CaUaghan^ 
66  Id.  323»  aU  citing  the  principal  case. 


State  to  Use  op  Buchanan  County  v.  Smith. 

[26  Misaouu,  226.] 

Where  CJountt  Collector  Servixo  Two  Successivs  Terms,  with  Differ* 
ENT  Sets  of  Sctreties  on  his  Official  Bonds,  misappropriates  money 
by  making  payments  into  the  county  treasnry  ont  of  the  revenue  of  his 
second  term,  and  applying  the  same  in  extinguishment  of  liabilities  in- 
curred by  him  during  his  first  term,  such  misappropriation  will  be  bind- 
ing on  the  sureties  on  his  second  bond,  if  the  money  is  received  by  th« 
county  treasurer  in  good  faith. 

Where  Law  Makes  Appropriation  of  Payments,  made  by  officer  into 
county  treasury,  it  will«  where  the  officer  holds  successive  terms,  as  be- 
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tween  hit  different  aeta  of  saretiasy  appropriate  the  nwwBonB  of  each 
offidal  term  to  the  aattifaction  of  the  liabilities  incurred  during  that 


No  PBMUMPTioy  Abueb  that  Patments  Mads  bt  Ofticeb  dito  Trkas- 
JTBY,  after  the  commencemeut  of  his  aeoond  term,  are  made  on  aoooant 
of  the  revenue  of  the  second  term,  as  he  may  make  payments  before  he 
becomes  chargeable  with  any  snms  receired  from  the  roTenue  of  his 
second  term,  but  if  after  he  is  properly  chargeable  with  money  for  the 
term  he  makes  a  payment,  it  may  be  presumed  that  it  was  on  account  of 
the  indebtedness  for  that  term;  but  it  may  be  shown  to  be  otherwise. 

BxTTuofXHTs  Made  with  Countt  Couut  bt  Gountt  CoLLicroK  in  Mis- 
souri are  only  prima  fade  evidence  of  liability  on  the  part  of  his  sureties. 

AoTKON  on  official  bond  of  defendant  Smith,  as  coontj  collector 
of  the  plaintiff  county.  Smith  held  the  office  of  county  collector 
for  two  Buccessive  terms,  and  the  action  is  upon  his  bond  for  the 
second  term.  The  breach  alleged  is,  that  he  has  failed  to  pay 
oyer  a  deficiency  of  seyeral  thousand  dollars.  Smith  made  no 
defensey  but  the  sureties  on  the  bond  set  up  the  defense  that 
the  deficiency  should  have  been  on  his  former  account  as  collect- 
or, and  that  it  was  the  result  of  the  appropriation  of  money, 
part  of  the  revenue  of  this  his  second  term,  to  the  extinguish- 
ment of  such  deficiency  existing  on  the  settlement  of  his  first 
account.     The  remaining  facts  are  stated  in  the  opinion. 

Loan,  for  the  plaintiff  in  error. 

A,  H.  Varies,  for  the  defendants  in  error. 

By  Court,  Soott,  J.  It  does  not  appear  yexy  clearly  that  the 
doctrine  in  relation  to  the  application  of  payments  when  two 
sets  of  sureties  are  concerned  has  any  bearing  on  this  case.  If 
the  collector,  at  the  time  he  made  the  payments,  gaye  directions 
as  to  the  manner  in  which  they  were  to  be  applied,  those  direc- 
tions will  prevail  unless  the  county  treasurer  was  aware  that  the 
moneys  received  ought  not  to  have  been  applied  as  directed. 
It  would  not  be  just  that  a  party  should  receive  money  and 
knowingly  apply  it  to  a  purpose  which  would  operate  as  a  wrong 
to  others.  If  a  collector  of  the  revenue  meets  his  creditor,  and 
with  the  public  money  pays  him  his  debt,  who  is  ignorant  as  to 
the  source  whence  the  money  came,  the  debt  is  discharged,  and 
the  creditor  cannot  be  made  to  refund.  But  if  the  creditor, 
knowing  that  the  money  does  not  belong  to  bis  debtor,  never- 
theless prevails  on  him  to  discharge  his  debt,  he  is  guilty  of  a 
fraud,  and  may  be  compelled  to  restore  the  money  received  to 
the  true  owner.  So  when  there  is  an  account  against  a  col- 
lector, and  he  settles  it  without  any  knowledge  on  the  part  of 
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the  officer  receiving  the  money  that  ifc  was  not  applicable  to  that 
purpose,  the  payment  will  be  good,  and  no  one  can  disturb  it*. 
Inhabitants  of  Colerain  y.  Bell,  9  Met.  499.  If  the  collector 
made  an  appropriation  of  the  money  received  by  the.  treasurer, 
to  the  extinguishment  of  the  indebtedness  under  the  first  bond, 
and  the  money  received  was  due  and  collected  under  the  last 
term,  yet  if  the  officer  who  received  the  payments  was  ignorant 
of  the  fact,  and  took  the  money  in  good  faith,  the  transaction 
is  a  valid  one;  the  debt  is  discharged,  and  the  securities  for  the 
term  during  which  the  money  was  due  and  collected  are  liable 
for  its  misapplication.  Although  the  law,  when  it  falls  to  its 
lot  to  appropriate  payments,  will  not  suffer  the  revenue  received 
under  one  term  to  be  applied  to  the  satisfaction  of  a  defalca- 
tion incurred  under  another  term,  when  there  is  a  different  set 
of  securities  for  each  term,  yet  if  the  officer  himself  vrill  make 
the  misappropriation,  and  the  money  is  received  in  good  faith 
by  the  party  to  whom  the  officer  is  indebted,  such  misappro- 
priation cannot  be  avoided,  and  it  will  be  binding  on  the  sure- 
ties for  the  term  during  which  it  was  collected. 

Although  there  may  have  been  no  apjjlication  of  the  payment 
when  made,  yet  the  law,  in  making  the  application  between  two 
sets  of  sureties,  will  not  presume  that  all  the  revenue  received 
after  the  date  of  the  last  bond  was  received  in  discharge  of  the 
liability  incurred  by  reason  of  such  bond,  and  inflexibly  appro- 
priate it  accordingly.  At  the  expiration  of  the  first  term,  an 
officer  may  be  indebted  under  the  bond  of  that  term.  The  day 
after,  he  gives  a  bond  for  a  second  term,  with  different  securities. 
Before  he  has  time  to  collect  any  money  due  for  the  last  term, 
before  he  becomes  chargeable  under  it  for  any  sum,  he  makes  a 
payment  into  the  treasury,  without  directions -as  to  the  manner 
in  which  it  shall  be  applied.  Now,  it  would  be  unjust  to  the 
securities  on  the  first  bond  to  apply  this  money  to  the  relief 
of  the  sureties  on  the  second  bond.  The  circumstances  under 
which  a  payment  is  made  may  show  the  year  for  which  the 
money  was  received,  with  which  the  payment  was  made.  If, 
after  an  officer  is  properly  chargeable  with  money  for  a  term,  he 
makes  a  payment,  it  may  be  presumed  that  it  was  on  account  of 
the  indebtedness  for  that  term;  yet  it  may  be  shown  to  be  other- 
wise, and  the  circumstances  under  which  it  was  made  may  indi- 
cate the  source  whence  the  money  was  obtained. 

The  law  is,  that  if  the  debtor  does  not  make  the  application 
of  the  payment,  the  creditor  may.  If  it  is  shown  that  the  cred- 
itor has  made  application  of  the  payment  in  good  faith  towards 
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the  extrngniahment  of  the  prior  indebtednaesy  the  snzetieB  on 
ihe  last  bond  will  be  botmd  by  saoh  application*  It  is  only 
when  tbe  law  makes  the  application  of  the  payments  that  the 
second  set  of  securities  is  entitled  to  the  sums  that  may  be  shown 
to  haye  been  receiyed  imder  their  bond,  giving  them  the  benefit 
of  the  presumption  to  which  reference  has  been  made  as  to  the 
time  of  the  receipt  of  the  money:  Seymour  y.  Van  Slyck^  8  Wend. 
420. 

The  facts  are  not  stated  with  sufficient  precision  to  enable  us 
to  determine  whether  there  was  a  right  in  the  collector  to  make 
an  application  of  the  payments  at  the  time  of  the  respoctiye  set- 
tlements under  the  first  bond,  in  the  eyent  it  should  turn  out  that 
no  application  was  made  by  him  or  the  county  at  the  time  the 
money  was  paid  into  the  treasury:  UnUed  Stain  y.  Kiri^airioh^ 
9  Wheat.  737. 

The  settlements  made  by  a  collector  are  only  prima  facie  eri- 
dence  against  his  securities:  NoUey  y.  Callaway  County ^  11  Mo. 
447;  TMled  Siaies  y.  Eokford^s  Eafx,  1  How.  256.  But  although 
the  sureties  may  show  the  incorrectness  of  the  settlement,  or  any 
errors  or  omissions  in  it,  or  in  the  prerious  settlements  when 
their  balance  has  been  carried  into  the  subsequent  settlements, 
yet  they  will  not  be  permitted  to  disturb  the  applications  of  pay- 
ments made  in  good  faith. 

The  other  judges  concurring,  the  judgment  will  be  reyersed 
and  the  cause  remanded. 


Wmnoi  OmoKB  Holds  OmcB  Doanro  Suodbsivs  Tbio  with  diffuwl 
of  Buntiei,  and  a  deialoation  oocon,  the  sozviiM  will  be  liable  who  wen 
en  the  offioerli  bond  at  the  time  the  defaleatien  oooarred:  See  BL  Jcmpk  t. 
MertaU,  u^fira;  StaU^.  AikeHtm,  40 Uo. 220}  8taU  t.  JleOpfiMwi^  SO U.  S70l 
the  two  latter  elfciag  the  pzineipal  oeee. 


St.  Joseph  v.  Meblatt. 

[9e  XOHMnB,  MS.] 

Wkibi  Ooinrar  Ck)LLicfOB  SxBym  Two  SnooBBxya  Txbmi^  and  k  ned  mk 
hie  eeoond  bond,  no  prenunption  ariiee  ae  a  matter  of  law,  hi  the  abeenoe 
of  proof  that  all  payments  made  by  him  into  the  treasury  dnring  the  seo- 
cad  fisoal  year  are  made  oat  ol  moneys  oolleoted  from  the  revenne  of  that 
year,  and  in  eztingaishment  of  his  liabilitiee  as  ooUeetor  inoorred  dnilng 
that  year. 

AonoH  on  official  bond  of  defendant  Merlatt,  as  oonnly  ool- 
laotor  of  plaintiff  county.    Merlatt  held  the  office  for  two 
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oAssive  terms,  and  the  action  is  upon  his  bond  for  the  second 
term,  the  sureties  on  his  bonds  for  the  first  and  second  terms  not 
being  the  same.  The  sureties  pleaded,  in  defense  to  the  charge 
of  failure  to  pay  over  moneys  collected,'that  all  moneys  receiyed 
during  the  second  official  term  had  been  fully  paid. 

Loan,  for  the  plaintiffs  in  error. 

Vories,  for  the  defendants  in  error. 

By  Court,  Soott,  J.  The  opinion  in  the  case  of  State  to  Use 
of  BiLchanan  County  t.  Smith,  26  Mo.  226  [ante,  p.  204],  will 
enable  the  court  to  determine  the  questions  of  law  arising  in 
this  suit. 

The  first  and  second  instructions  given  for  the  defendants 
were,  under  the  circumstances,  clearly  erroneous.  These  in- 
structions were  to  the  effect  that  payments  made  by  a  collector 
during  the  fiscal  year  will  be  presumed  to  haye  been  paid  out  of 
moneys  collected  for  that  year.  They  were  directly  against  the 
case  of  Draffen  y.  Qiiy  of  BooneviUe,  8  Mo.  895. 

There  was  no  case  made  in  the  pleadings  for  the  recoyery  by 
the  defendant  of  any  excess  of  reyenue  overpaid  for  the  year 
1855. 

The  other  judf]fes  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded.  ^ 


Official  Bonds  fob  Bitcoibbsivx  Tebms^  Liabiutt  or  SuBxms:  Bee 
SiaU  to  Um  of  Buehanan  OoutUy  v.  Smith,  ante,  p.  204,  and  nam  in  nolti 


Bank  of  Missoubi  v.  Matson. 

[M  MXMOUBZ.  343.] 
AJTKR    CciOCENCEiaEMT    OF    BUIT     BY     ATTACHMENT     AGAINST     PaiKOIPAL 

Debtor,  at  request  of  a  sorety,  where  sufficient  property  is  attached 

to  make  the  debt,  a  voluntary  iliBmiiuial  of  the  suit  will  release  the 

surety. 
Distinction  between  Void  and  Mebelt  Beronbous  Wbits   Explained. 
Writ  of  Attachment  CJontainino  Clause  of  Summons  is  Not  Nulutt 

because  made  returnable  to  the  wrong  term  of  court,  but  is  Toidabls 

merely. 

AonoM  on  a  promissory  note  ezeouted  by  defendant  and  an- 
other, and  indorsed  to  plaintiff.  Defendant  admitted  executing 
the  note,  but  as  a  defense,  set  up  the  fact  that  he  signed  as  a 
surety  only;  that  plaintiff  knew  thereof,  and  had  at  his  request 
commenced  a  suit  against  the  maker  of  the  note,  and  in  sach 
suit  had  attached  sufBcient  property  to  satisfy  the  debt.    On 
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the  trial  of  this  action  the  writ  of  attachment  in  said  auit  was 
lead  in  evidence,  against  •phuntiff's  objection  on  the  ground 
that  it  was  Toid.    The  remaining  facts  are  stated  in  the  opinion. 

Ewing  and  Harris^  for  the  appeUant. 

PreweU^  for  the  respondent 

Bj  Coon,  Naptox,  J.  In  this  ease  the  bank  relies  on  the 
nullity  of  the  writ  of  attachment,  to  show  that  no  lien  was 
acquired,  and  therefore  that  she  was  exempt  from  the  opera- 
tion of  the  rule  that  a  creditor  who  gets  a  lien  on  the  property 
of  the  principal  debtor,  and  Toluntarilj  lets  it  go,  disehaiges 
the  surety.  The  question  of  diligence  or  negligence  on  the 
part  of  the  bank  is  not  in  the  case.  That  doubts  may  have 
been  with  propriety  entertained  in  relation  to  the  validity  of 
this  writ  of  attachment  is  quite  manifest,  and  we  should  be 
Tery  reluctant  to  hold  the  bank  to  a  forfeiture  of  her  security, 
merely  by  reason  of  a  wrong  decision  upon  this  point. 

Few  questions  in  a  lawyer's  practice  could  arise  more  embar* 
rassing  in  their  determination  than  such  as  require  him  to  fix 
upon  the  line  where  the  writ  ceases  to  be  a  nullity  and  is  merely 
erroneous.  Decisions  haye  fluctuated,  and  contradictory  cases 
may  be  found.  Neither  ancient  nor  modem  cases  point  out 
yery  clearly  a  rule  by  which  such  questions  can  be  decided.  I 
will  briefly  advert  to  some  general  principles  which,  in  my  judg* 
ment,  ought  to  control  the.  decision  of  such  questions.  Mesne 
process,  whose  object  is  notice,  ought  to  be  goyemed  by  differ- 
ent rules  from  final  process;  and  the  adjudged  cases  keep  this 
distinction  in  yiew.  Final  process  has  been  always  construed 
with  fayor  where  mistakes  have  no  tendency  to  oppression.  It 
is  important  that  the  officer  should  be  protected,  and  that  the 
purchaser  under  an  execution  should  get  a  good  title.  The 
writ  of  aqrias,  whether  used  as  mesne  or  final  process,  has 
always  been  construed  with  strictness  for  obvious  reasons,  which 
have  no  application  to  our  writ  of  sammons.  A  distinction  may 
also  reasonably  obtain  between  writs  issuing  from  courts  of 
general  and  those  emanating  from  coiuts  of  limited  jurisdiction. 
There  is  sound  policy  in  requiring  justices  of  the  peace  to  con- 
form closely  to  the  statutory  power  confided  to  them,  not  with 
reference  to  the  mere  forms  of  their  proceedings,  but  with  ref- 
erence to  the  line  of  their  jurisdiction.  Writs  issuing  from 
courts  of  record,  where  proceedings  are  more  dilatory,  and  are 
under  the  supervision  of  the  judges,  the  bar,  and  the  public, 
may  properly  be  regarded  with  more  leniency. 

,  Hbo.  Vox..  LZXn— U 
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These  consideraiions  will  probably  show  that  the  cases  of 
Sanders  v.  Bains,  10  Mo.  770,  and  MUbum  y.  Oilman,  11  Id.  64 
are  not  conflicting.  Neither  of  these  cases  is,  howeyer,  decisiy^. 
of  the  question  here.  The  writ  of  attachment,  although  con- 
taining a  clause  of  summons,  and  although  usually  and  in  this 
instance  the  commencement  of  proceedings,  is  really  more  nearly 
allied  to  final  than  to  mesne  process.  It  is  substantially  a  writ 
of  execution,  except  that  it  emanates  at  the  beginning  instead  of 
the  termination  of  a  suit.  Its  object  is  to  seize  and  hold  prop- 
erty subject  to  the  claims  sued  on  and  to  satisfy  them.  The 
suggestion  of  the  counsel  for  the  defendant  in  this  case,  that  the 
yalidity  of  the  writ  of  attachment  ought  not  to  depend  upon 
the  yalidity  of  the  clause  of  summons  contained  in  it,  is  entitled 
to  consideration.  It  may  seem  noyel,  and  the  statute  makes  the 
clause  of  summons  an  essential  portion  of  the  writ  of  attach- 
ment, but  in  effect  they  may  be  regarded  as  two  separate  writs, 
and  with  separate  objects:  the  one  diiecting  the  officer  to  seize 
property  as  a  security  for  the  creditor;  the  other  directing  the 
officer  to  adyise  the  debtor  of  what  has  been  done.  Of  course 
the  court  will  not  permit  the  property  seized  to  be  subjected  to 
the  payment  of  the  debt,  unless  the  debtor  is  legally  advised  of 
the  proceedings;  but  it  is  not  perceiyed  why  the  inyalidity  or 
total  nullity  of  the  summons  should  necessarily  make  the  attach- 
ment also  a  nullity.  The  summons  is  a  constituent  part  of  the 
attachment,  and  may  be  conceded  to  be  a  mere  nullity;  yet  i. 
does  not  follow,  for  this  reason  alone,  that  the  attachment  is 
yoid  and  the  levy  under  it  illegal,  and  the  officer  a  trespasser. 
The  defendant  may  appear,  the  writ  may  be  amended,  or  a  new 
summons  issued.  All  this  only  tends  to  delay  the  creditor,  not 
to  oppress  the  debtor.  If  the  property  has  been  improperly  at- 
tached, the  statute  has  proyided  an  ample  remedy  in  the  bond 
and  security  required  of  the  creditor. 

If  the  writ  in  this  case  had  been  a  simple  summons,  and  made 
returnable  sooner  than  the  law  authorized,  and  a  judgment  by 
default  was  taken,  the  yalidity  of  such  a  judgment  might  be 
questioned.    But  that  is  not  this  case. 

The  writ  of  attachment  is  made  returnable  at  a  day  earlier 
than  by  law  is  warranted.  Under  this  writ  property  is  taken, 
and  the  party  defendant  summoned.  So  far  as  the  summons  is 
concerned,  it  may  be  regarded  as  a  nullity,  although  we  would 
not  be  understood  as  so  deciding;  and  yet  the  remainder  of  the 
writ  under  which  the  levy  is  made  does  not  necessarily  fall  with 
the  summons.     It  is  like  an  execution,  and  ought  to  be  goy- 
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emed  bj  the  rales  which  are  applicable  to  ezeoationa.  An  exe- 
cution returnable  at  a  day  later  than  by  law  it  should  haye 
been  has  has  been  held  only  voidable:  MUbum  y.  Oilman^  11  Mo. 
64.  To  hold  the  attachment  a  nullity  is  to  make  the  officer  and 
all  concerned  in  its  levy  trespassers.  We  see  no  injory  which 
ean  result  from  considering  the  writ  only  Yoidable. 

The  instructions  offered  by  the  plaintiff,  which  sought  to  put 
to  the  jury  the  fact  of  diligence  on  the  part  of  the  bank,  would 
haye  been  appropriate  if  any  testimony  on  this  subject  had  been 
submitted,  but  the  bank  offered  no  eyidence  on  the  subject. 
The  plaintiff  produced  the  writ  of  attachment  and  its  leyy; 
proyed  the  voluntary  dismissal  by  the  bank,  and  that  the  bank 
had  been  yerbally  requested  by  the  defendant  to  institute  this 
suit,  and  there  the  testimony  ended.  The  bank  offered  no  evi- 
dence in  rebuttal,  but  relied  on  the  invalidify  of  the  writ.  The 
whole  case  turned  upon  this  question  in  the  court  below,  and 
no  testimony  brought  up  the  question  of  diligence.  Whether 
the  bank  acted  with  due  diligence  does  not  appear.  Whether 
she  was  advised  to  pursue  the  course  she  took  by  her  legal  coun- 
sel; whether  she  communicated  to  the  security  the  steps  taken 
in  dismissing  the  writ;  whether  any  effort  was  made  to  amend  or 
sue  out  a  new  writ — nowhere  appears.  Prima  fade  a  case  was 
made  out  against  the  bank.  Her  course  might  have  been  per* 
fectly  justifiable  in  dismissing  an  attachment  which  was  cer- 
tainly yoidable,  and  might  have  been  on  good  grounds  esteemed 
void;  but  the  defense  is  not  placed  on  these  grounds.  It  was 
relied  on  that  the  writ  was  void,  and  we  are  not  disposed  to  say 
that  the  writ  was  a  mere  nullity. 

As  to  the  knowledge  of  the  bank  that  defendant  was  security 
at  the  time  the  note  was  given,  it  is  not  perceived  how  this  cir- 
cumstance has  any  bearing  on  the  case,  since  it  appeared  that 
the  bank  was  aware  of  this  fact  when  the  attachment  was  sued 
out.  The  instruction  which  put  to  the  jury  the  hypothesis  that 
the  property  secured  under  the  attachment  was  insufficient  to 
pay  the  debt  was  properly  refused,  as  there  was  no  evidence 
to  warrant  it. 

Judge  Scott  concurring,  the  judgment  is  aflbrmed. 

BiOHABDSOX,  J.,  dissented,  being  of  opinion  that  the  writ  of 
attachment  was  void. 

DnCBABOB  OV    SUBXTT  BT    BXTUTCnOK  Of  ObUOATIOK  OB  THbUUBAL  OV 

Bun  against  prindpftl:  see  Craig  v.  Cox,  5  Am.  Deo.  609;  Bank  ^f  JTon^witor 
▼.  JXnm,  24  Id.  640;  JfAoMtm  r.  PkuUen^  Bank,  43  Id.  480. 
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[26  MlMOUU,  8U.] 
RSPRBSXHTATiyiB    Of    PbINCIPAL    ARB    EHTITLXD  TO     BbOOTKR    OF   AOSST 

PuBCHASS-MONET  receired  by  him  on  an  anthorued  sale  of  the  prindpara 
property,  where  saoh  aale  waa  made  after  the  death  of  the  principal,  but 
in  ignorance  thereof,  and  in  good  faith,  and  the  parchaae-money  waa  paid 
to  the  agent  after  knowledge  on  his  part»  and  on  that  of  the  pnrchaaer,  of 
the  death  of  the  principal 

Claim  aoaikbt  Ebtatb  or  DacaEDXzrr  kubt  Fibst  bb  Allowed  bt  Probatb 
Court  before  administrator  ia  authoriBed  to  pay  money  thereon;  and  it  ia 
therefore  no  objection  to  an  action  for  the  amonnt  claimed  to  be  dne  that 
no  demand  waa  made  on  the  adminiatrator  therefor. 

Btatutx  ov  Limitations  does  not  Eun  on  Claim  aodibt  Ebcatb  or  De- 
cedent until  grant  of  administration. 

AcnoN  by  Carriger's  administrator  to  one  De  Witt,  to  recover 
the  purchase-price  of  certain  land  sold  by  Whittington,  defend* 
ant's  intestate,  as  agent  of  Carriger.  The  said  agent  had  been 
authorized  to  sell  the  land,  and  had  made  a  sale  thereof,  after 
the  death  of  Carriger,  though  in  ignorance  thereof,  and  in 
good  faith,  and  the  purchase-money  was  paid  to  the  agent  after 
knowledge  on  his  part,  and  on  that  of  the  purchaser,  of  the 
death  of  the  principal.  The  remaining  faots  are  stated  in  the 
opinion. 

Vories,  for  the  appellant. 

Loan,  for  the  respondent 

By  Court,  Naptom,  J.  It  does  not  appear  in  this  ease  whether 
at  the  time  of  the  sale  of  the  pre-emption  by  Whittington  to 
De  Witt  the  death  of  the  principal,  Carriger,  was  known  to  the 
parties  or  not.  It  is  inferable  that  at  the  time  of  the  payment 
of  the  purchase-money  to  the  agent  in  1850,  Carriger's  death 
was  known  to  both  parties.  It  is  probable  that  when  the  con- 
tract was  made  in  1847,  Oarriger's  death,  which  took  place  in 
the  previous  summer  on  his  way  to  California,  was  not  known 
to  either. 

Although  by  the  common  law  an  agency  terminated  by  the 
death  of  the  principal,  and  all  subsequent  acts  of  the  agent  cease 
to  bind  his  heirs  or  executors,  yet  judicial  tribunals,  especially 
those  having  equitable  jurisdiction,  have,  for  the  convenience  of 
trade  and  commerce,  and  in  accordance  with  the  principles  of 
natural  justice,  very  much  modified  this  doctrine.  When  the 
death  of  the  principal  is  unknown  to  both  parties  at  the  time 
the  contract  is  made,  so  that  there  is  no  binding  contract  on 
him  or  his  representatives,  the  agent  is  not  personally  respon« 
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sible:  Smaui  v.  Hbery,  10  Mee.  &  W.  1;  Story  on  Agency,  sec. 
265;  Blades  v.  Free,  9  Bam.  &  Cress.  167. 

In  Cassiday  y.  McKeneie,  4  Watts  &  S.  282  [39  Am.  Dec.  76], 
the  supreme  court  of  Pennsylvania  declared  in  good  sense  and 
Bonnd  reason  there  was  no  difference  between  a  reTocation  of  an 
agency  by  the  act  of  the  principal  and  a  rcTOcation  by  his  death, 
which  was  the  act  of  God,  and  that  in  either  case  where  the 
parties  dealing  were  acting  in  good  faith  and  ignorant  of  the 
revocation,  the  principal  or  his  representatives  ought  to  be  bound. 
In  neither  case  did  the  court  suppose  the  agent  would  be;  and 
they  repudiate  the  opinion  of  Lord  Ellenborough  in  Watson  v. 
King,  4  Camp.  272;  Bourdenave  v.  Gregory,  5  Esp.  117;  and 
of  Lord  Loughborough  in  Tate  v.  Hilbert,  2  Yes.  jun.  Ill,  where 
a  power  of  attorney,  though  coupled  with  an  interest,  was  held 
to  be  instantly  revoked  by  the  death  of  the  grantor. 

To  determine  the  case  now  under  consideration,  it  is  not  im* 
portant  to  inquire  whether  the  heirs  of  Caniger  have  any  claim 
upon  the  purchaser  De  Witt  or  not  for  the  land  or  pre-emption 
right,  or  whether  the  collection  of  the  purchase-money  from 
Whittington  by  Carriger's  administrator  would  have  any  bear- 
ing, either  in  law  or  equity,  upon  the  determination  of  that 
question.  It  is  manifest  that  the  purchaser  is,  under  the  cir- 
cumstances, without  recourse  upon  the  agent  Whittington,  and 
this  is  all  which  it  is  material  to  decide  in  allowing  this  recoveiy 
on  the  part  of  Carriger's  administrator.  It  is  clear  from  the 
testimony  that  when  the  money  was  paid  over  by  De  Witt  to 
Whittington,  both  the  agent  and  the  purchaser  was  aware  of 
Caniger's  death,  and  this  circumstance  would  reKeve  the  agent 
from  personal  responsibility  as  much  as  if  both  parties  had  been 
ignorant  of  the  principal's  death:  Story  on  Agency,  sec.  265. 
In  addition  to  this,  the  purchaser  De  Witt  was  a  witness  at  the 
trial,  and  interposed  jio  objections  to  the  recovery.  On  the 
contrary,  he  was  a  witness  for  Carriger's  representative. 

Should  it  turn  out  that  Carriger's  heirs  have  title  to  the  land, 
he  could  not  look  to  Whittington,  as  he  not  only  had  notice  of 
the  death  of  Carriger  at  the  time  of  the  payment  to  Whitting- 
ton,  but  is  also  fully  notified  of  this  proceeding  to  compel  the 
agent  to  pay  over  to  the  principal.  As  the  purchaser  is  the 
only  person  who  could  be  injured  by  this  proceeding,  and  he 
does  not  offer  to  interplead,  it  may  be  assumed  that  he  is  satis- 
fied with  his  title  to  the  land,  or  would  as  soon  rely  upon  the 
reeponaibility  of  Carriger's  representatives  as  upon  that  of 
Whitfcington's. 
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There  is  nothing  in  the  objection  to  the  want  of  a  demand  in 
this  case.  The  administrator  would  have  no  authority  to  pay 
money  on  demand.  A  claim  against  him  must  first  be  allowed 
by  the  probate  court,  and  a  demand  would  have  been  useless. 

Nor  is  there  anything  in  the  objection  raised  on  the  statute 
of  limitations.  That  statute  did  not  commence  running  until 
the  grant  of  letters  of  administration. 

The  other  judges  concurring,  judgment  a£Srmed. 


Dbath  or  PaiNCiPAL^  Effect  ab  RBVocATioir  or  Aasin's  Avthobrt: 
B«6  Camday  v.  McKenae,  39  Am.  Deo.  76,  and  note  81-91,  citing  many 
oaaes,  among  them  the  principal  case;  Didt  ▼.  Page,  57  Id.  257;  Doe  ▼. 
SmUhf  59  Id.  581,  and  cases  in  notes. 

Xhb  pbincifal  cask  18  ciTBD  to  the  point  that  on  a  contract  where  the 
facts  are  known  to  both  parties,  and  a  mistake  of  law  as  to  the  liability  of  a 
principal  occnrs,  the  fact  that  the  principal  cannot  be  held  is  no  ground  for 
charging  the  agent  with  liability  on  the  contnot:  Weti  OemmU  Co,  ▼.  Jomee, 
8  Mo.  App.  379. 

Ptatutb  of  Limitatioks,  WHET  Bujrs  OK  Claim  aoahqct  HavAn  of 
Dbokdkmt:  See  Headenon  r.  /Zifay,  49  Am.  Deo.  41;  Darie  t.  Oarr^  55  Id. 
387. 


Cable  v.  McCune. 

[96  XinouBi,  871.] 
DSKAirb    AOAIM8T    CORPORATION    FOR    DaMAGBS    VOB    L08S   OF   StBAHBOAT 

throngh  negligence  of  its  agents  is  not  a  "debt"  of  the  corporatioa 
for  which  the  stockholders  are  jointly  and  sererslly  liable,  under  a 
statute  providing  that  the  stockholders  are  jointly  and  sererally  liable  if 
the  corporation  fails  to  give  notice  annually  of  all  the  "  exirting  debts" 
of  the  corporation. 

AcmoN  to  subject  defendants  to  personal  liability  as  stock- 
holders of  a  corporation  known  as  the  St.  Louis  Marine  Bail- 
way  and  Dock  Company.  A  judgment  had  been  recovered 
Against  the  corporation  by  plaintiff,  for  damages  for  loss  of  a 
steamboat  through  the  negligence  of  the  agents  of  the  corpora- 
tion. On  execution  against  the  corporation  it  was  returned 
nuUa  bona.  The  object  of  this  action  is  to  hold  the  defendants 
to  a  personal  liability  on  such  judgment,  as  stockholders  in  said 
corporation,  under  the  Missouri  statute  of  1845,  providing  that 
stockholders  in  a  corporation  are  jointly  and  severally  liable 
if  the  corporation  fails  to  give  notice  annually  of  all  the 
** existing  debts"  of  the  corporation.  The  plaintiff  alleged 
and  proved  that  in  its  annual  statement  of  "existing  debts'" 
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the  corporation  failed  to  include  snoh  judgment.    The  rancin- 
ing  facts  appear  in  the  opinion. 

Drabe^  for  the  plaintifb  in  error. 

CfanU,  and  Thomas  and  Sharp,  for  the  defendants  in  error. 

By  Court,  Nafiox,  J.  Our  opinion  in  this  case  is  based  en- 
tirely upon  the  penal  character  of  the  statute  we  are  called  upon 
to  construe. 

The  corporation  is  required  to  publish  an  annual  statement  of 
their  condition  for  the  information  of  the  public,  and  a  failure 
to  do  so  renders  the  stockholders  responsible  for  a  specified 
class  of  demands  existing  prior  to  or  at  the  time  of  such  publica- 
tion. The  object  is  to  inform  the  public,  who  expect  to  haTe 
dealings  with  such  corporations,  of  their  probable  responsibilily. 
This  liability,  in  the  event  of  there  being  no  required  publica- 
tion, does  not  depend  upon  the  actual  injury  which  the  failure 
to  publish  may  hare  occasioned  in  a  given  case,  but  is  absolute, 
dependent  only  on  the  proof  of  publication  or  no  publication. 
Such  a  statute  can  be  regarded  in  no  other  light  than  a  penal 
one;  and  accordingly,  such  was  the  view  taken  by  this  court  of 
some  of  its  provisions  less  penal  than  the  one  we  are  now  con- 
sidering, in  the  case  of  EiritMur  v.  Woodson^  19  Mo.  827. 

As  no  publication  was  made  in  this  case  of  any  kind,  previous 
to  the  claim  now  sued  on,  it  is  useless  to  inquire  into  the  char- 
acter of  the  claims  or  demands  which  such  a  publication  ought 
to  embrace.  It  is  not  perceived  that  the  corporations  would  be 
more  embarrassed  in  stating  claims  against  them  for  contested 
unliquidated  damages  than  they  would  be  in  stating  the  debts 
due  upon  plain  notes,  the  whole  or  parts  of  which  might  be  dis- 
puted. Such  a  difficulty  might  be  readily  settied  by  holding 
the  corporation  responsible  for  the  event.  If  willing  to  risk 
this,  the  claim  could  be  omitted;  but  if  the  claim  was  ultimately 
established,  the  publication  would  be  defective  in  the  meaning 
of  the  law. 

The  question,  however,  here  is,  What  class  of  demands  is  em- 
braced within  the  words  **  debts  contracted ' '  f  Our  legislature 
did  not  go  the  length  which  others  have  in  fixing  the  liabilities 
of  the  stockholders  of  these  manufacturing  corporations.  They 
did  not  enact,  as  in  many  other  states  it  is  enacted,  that  the 
stockholders  should  be  responsible  for  every  liability  established 
against  the  corporation,  and  which  its  assets  turned  out  in- 
sufficient to  meet.  Such  statutes  as  these,  creating  a  general 
«nd  determined  liability  not  dependent  on  circumstancest  be* 
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eoming  as  it  were  a  part  of  the  very  essence  of  the  charter,  may 
reasonably  admit  of  a  yery  different  constmction  from  a  law 
which  seems  to  recognize  the  general  principle  of  individual 
irresponsibility,  subject  to  a  yery  limited  exception,  and  only 
ventures  to  hold  out  such  responsibility  as  a  penalty  for  a  failure 
on  the  part  of  its  managers  to  perform  certain  acts  directed  in 
the  law,  and  supposed  to  furnish  some  advantages  to  the  public. 
The  statute,  which  Judge  Story  construed  in  Carver  v.  BrairUree 
Mfg.  Oo,^  2  Story,  432,  was  of  this  remedial  character.  That 
act  declared  that  every  member  of  the  manufacturing  company 
named  should  be  liable  in  his  individual  capacity  for  all  debts 
contracted  whilst  he  was  a  member.  There  was  no  penalty  for 
an  omission  or  a  commission;  it  was  simply  a  recognition  of  the 
individual-liability  principle  on  the  face  of  the  charter.  Galled 
upon  to  construe  such  a  charter.  Judge  Story  held  it  to  be 
remedial,  not  penal,  and  so  viewing  it,  he  gave  the  word  ^'debt," 
which  was  the  term  used,  a  very  liberal  and  extensive  significa- 
tion, to  forward  the  manifest  purposes  of  the  law  and  the  in- 
terest of  society. 

Had  our  legislature  taken  the  same  step  and  boldly  inserted 
such  a  provision  in  all  their  charters  of  this  class  of  corpora- 
tions. Judge  Story's  views,  forcible  and  reasonable  as  they  are, 
ought  to  have  great  weight  in  determining  the  construction  of 
such  a  statute.  Judge  Story  concedes  that  the  interpretation 
he  gives  to  the  word  "  debt"  is  a  very  loose  one,  and  in  short, 
is  making  it  synonymous  with  **  demands."  He  substituted  for 
tlie  words  *'  debts  contracted,"  the  phrase  "  dues  owing"  or 
'^  liabilities  incurred/ '  regarding  them  as  essentially  equivalent 
expressions.  The  result  was,  that  a  demand  founded  on  tort  was 
equally  within  the  meaning  of  the  act  with  a  debt  liquidated  or 
unliquidated.  We  do  not  feel  ourselves  authorized,  upon  well- 
settled  and  long-established  principles,  to  take  this  liberal  view 
of  the  word  ''debts"  when  used  in  our  statute.  Although  the  lan- 
guage is  the  same  in  the  two  statutes,  ours  is  manifestly  highly 
penal  in  its  nature,  whilst  the  Massachusetts  act  was  considered 
by  Judge  Story  as  a  remedial  one.  The  demand  sought  to  be 
enforced  in  the  present  action  is  certainly  not  a  debt  in  the  legal 
acceptance  of  the  term,  and  it  is,  to  say  the  least,  doubtful 
whether  it  could  be  so  regarded  in  its  popular  acceptation.  The 
defendants  are  entitled  to  the  benefit  of  such  doubts.  The 
popular  meaning  of  a  term  may  very  properly  be  resorted  to  in 
ascertaining  its  construction  in  a  purely  remedial  statute,  and 
the  plain  objects  of  such  laws  ought  not  to  be  defeated  by  a 
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imrrow  and  technical  definition.  Unfortunately  there  are  aome 
words — and  this  word  ''debt'' is  perhaps  one  of  them — the 
popular  meaning  of  which  is  imsettled  and  fluctuating,  and  hard 
to  be  ascertained.  Where  there  is  room  for  doubt,  and  the 
statute  is  penal,  the  safer  rule  is  to  adhere  to  that  limited  and 
definite  sense  to  which  long*e8tabliahed  legal  usage  has  re- 
stricted it. 

The  liability  of  the  St.  Louis  Marine  Railway  and  Dock 
Company  to  the  plaintifffl  was  not  a  debt  within  the  legal  accep. 
tation  of  that  term,  as  declared  by  Blackstone  and  other  writers 
of  established  authority.  It  was  not  "  a  sum  of  money  due  by 
certain  and  express  agreement"  Whether  the  suit  against  the 
company  which  resulted  in  the  judgment  sought  to  be  enforced 
against  the  defendant  was  one  which  would  properly  fall  within 
the  dasa  of  actions  considered  as  founded  on  contract,  or  in 
that  class  which  is  based  upon  tort,  is  a  more  difficult,  question 
to  determine,  if  it  was  important  that  it  should  be  determined 
at  all.  In  the  division  of  actions  made  by  Blackstone,  it  would 
probably  be  considered  as  founded  on  contract;  for  his  defini- 
tion of  actions  upon  implied  contracts  is  comprehensive  enough 
to  embrace  almost  every  action  on  the  case,  except  slander,  libel, 
assault  and  battery,  and  similar  actions.  In  his  sixth  sub- 
division of  actions  upon  implied  contracts,  Blackstone  includes 
a  variety  of  actions  for  what  he  terms  breaches  of  implied  duty 
or  trust,  which  would  conprehend  almost  evexy  case  of  damage 
imaginable.  This  court,  upon  previous  occasions,  have  treated 
actions  like  the  present  as  substantially  founded  on  tort,  al- 
though a  breach  of  contract  is  stated  as  inducement  to  the 
action:  Acks  v.  Ball,  U  Mo.  896;  McDonald  v.  Forsyth,  13  Id. 
649.  So  in  New  Tork,  Judge  Nelson,  in  the  case  of  Seacock 
Y.  Sherman,  14  Wend.  58,  considered  the  action  as  one  for 
damages  upon  a  tort,  and  not  arising  apon  contract,  although 
upon  Blackatone's  division  of  actions,  that  case,  which  was  for 
the  loss  of  a  horse  by  reason  of  the  failure  of  a  corporation  to 
keep  a  bridge  in  repair,  might  very  well  have  been  considered 
as  an  action  for  damages  arising  out  of  contract.  There  was  an 
implied  contract  that  the  company  should  keep  the  bridge  in 
repair,  and  by  reason  of  their  failure  to  comply  with  their  obli- 
gations the  damage  resulted,  and  in  this  way  the  case  might  be 
said  remotely  to  be  founded  on  contract.  But  the  real  gist  of 
the  action,  in  that  case  as  in  this,  was  a  tort;  namely,  the  neg- 
ligence and  misfeasance  of  the  corporation's  agents,  and  the 
iaaofficienfly  of  the  bridge  in  the  one  case  and  of  the  dock  in 
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the  other,  by  which  the  damage  complained  of  was  sustained. 
Such  damages  can  hardly,  in  popular  acceptation,  be  regarded 
as  debts.  Certainly  it  is  by  no  means  clear  that  the  legislature 
meant  to  embrace  such  demands. 

We  regret  that  in  the  examination  of  this  subject  we  have 
been  without  any  precedent  to  guide  us.  The  only  case  directly 
in  point  is  the  one  cited  from  Massachusetts,  Mill-dam  Foundry 
V.  Bovey,  21  Pick.  455;  and  that  is  undoubtedly  against  the 
conclusion  to  which  we  have  arrived.  An  opinion  of  a  court 
of  such  acknowledged  ability  as  the  supreme  court  of  Massa- 
chusetts is  entitled  to  great  respect,  but  the  circumstances  under 
which  that  opinion  was  delivered  detract  somewhat  from  its 
importance  as  authority.  The  question  arose  incidentally  upon 
the  exclusion  of  a  witness,  and  it  would  seem  from  the  curt 
manner  in  what  the  court  disposed  of  it  that  not  much  impor- 
tance wa»  attached  to  its  decision.  No  investigation  was  made 
into  the  matter  upon  principle  or  authority,  and  it  is  easily 
inferred  from  a  perusal  of  the  case,  which  turned  principally 
upon  other  points,  that  the  question  here  considered  was  entirely 
a  subordinate  one,  and  its  decision  either  way  probably  had  no 
material  influence  upon  the  result.  The  statute  under  which 
the  question  arose  seems  also  to  have  differed  from  ours  in  the 
use  of  the  word  "  contracts"  as  well  as  debts;  although  the 
court  did  not,  so  far  as  I  can  perceive,  attach  any  particular 
importance  to  this  word.  Under  these  circumstances,  the  case, 
as  a  mere  precedent,  does  not  appear  entitled  to  great  weight, 
notwithstanding  the  respectability  of  the  court  which  decided 
it.  On  the  other  hand,  the  case  of  Heacoch  v.  Sherman^  14 
Wend.  58,  is  an  authority,  not  only  directly  at  variance  with 
the  decision  of  the  supreme  court  of  Massachusetts,  but  also 
entirely  irreconcilable  with  Judge  Story's  views  in  Carver  v. 
Brainiree  Mfg.  Oo,,  2  Story,  432.  Judge  Nelson,  who  delivered 
the  opinion  of  the  court  in  that  case,  refused  to  give  a  con- 
struction to  the  words  "  debts  contracted"  that  would  embrace 
a  demand  for  damages  in  an  action  founded  on  a  tort.  The 
other  authorities  referred  to  in  the  argument  of  this  case  are 
upon  statutes  essentially  different  from  the  one  now  utider  con- 
sideration. 

I  am  not  apprised  of  any  views  of  sound  public  policy  which 
ought  to  exempt  the  stockholders  of  the  class  of  corporations 
such  as  in  this  inst-ance  was  sued  from  all  the  individual 
responsibility  which  attaches  to  the  members  of  ordinary  mer- 
cantile partnerships;  much  less  have  I  been  able  to  perceive  any 
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reason  for  a  distinciioii  in  the  kinds  of  liabiUties  to  which  they 
ought  to  be  subjected  in  the  erent  of  the  insolyency  of  the  cor* 
poration.  The  oonclnsiony  therefore,  to  which  we  haye  arrived, 
has  been,  so  far  as  I  am  concerned,  reached  with  relnctance;  bat 
I  am  the  better  reconcfled  to  it  by  a  consideration  that  the  pro* 
vision  in  qnestion  is  of  comparatiTely  recent  origin,  and  is  con- 
tained, not  in  the  charter  of  the  company,  bat  in  the  general 
corporation  law;  and  to  go  a  step  beyond  the  strict  letter  of  the 
law  might  occasion  sarprise  and  perhaps  produce  injnstioe. 
The  other  judges  concurring,  the  judgment  is  affirmed. 

Thb  ranroiPAL  cabb  n  orbd  in  CdUe  t.  6^,  34  Ma  873^  wfakh  wu  an 
aotioQ  ariiiag  <mt  of  the  nme  fioti  M  the  prindpal  OMe^  and  tiie  daolsioii  ia 
ttie  prineipil  eMO  !■  realBniied. 


Bbtan  v.  Bbisbin.     . 

TM  KkMom.  43S.1 
AmiUHMBfT    BOB   BSHSTiT    OV    CaSDITOBfl,    BUUUTSD  Of  AVOVKKB  SVATa, 

and  Yslid  there,  which  makes  pref erenoe  in  f aror  of  oertain  deeignated 
orediton,  is  not  enforoeahle  in  Mivoari,  in  opposition  to  the  claima  of 
orediton  rerident  therein,  who  have  attached  tiie  property  previons  to 
notice  of  anch  aangnment. 
.AsBiQinfZNT  TOB  BDnERT  OF  Cbkditobs  18  HOT  AisoLUTELT  Von>  hecanae  it 
mnkes  preferences  as  among  the  creditors;  bnt  the  title  will  pass  to  the 
trostee  therennder,  and  the  provisioos  making  preferences  will  be  Toid 
and 


Aonov  against  defendant  for  debt  due,  attachment  therein, 
and  garnishment  of  certain  corporations,  debtors  to  defendant. 
Plaintiff  resided  in  St  Louis,  Missouri.  Prior  to  the  attach- 
ment suit  defendant  Chamblin  made  an  assignment,  yalid  in 
Minnesota,  to  Brisbin,  of  certain  assets,  and  among  them  the 
debts  due  him  from  said  insurance  corporations.  The  corpora- 
tions, up  to  the  time  of  the  attachment  suit,  had  no  notice  of 
such  assignment.  Ohamblin  and  Brisbin  resided  in  Minnesota. 
The  latter  interpleaded  and  claimed  the  fund  attached.  The 
cause  being  submitted  on  an  agreed  statement  of  facts,  judg- 
ment was  rendered  against  the  interpleader,  and  he  thereupon 
sued  out  this  writ  of  error. 

Krum  and  Harding,  for  the  plaintiff  in  error. 

Shepley,  for  the  defendauts  in  error. 

By  Court,  Navtov,  J.  The  assignment  in  Minnesota  referred 
to  in  the  a^^ned  case  olasiified  the  creditors  of  the  assignor^and 
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direoted  the  debts  specified  in  the  first  class  to  be  entirely  paid 
In  preference  to  any  debt  named  in  the  second.  Under  such  an 
Assignment  here  the  title  would  pass,  but  the  proTision  for  pre* 
ferences  would  be  totally  disregarded.  As  the  management  of 
the  funds  under  the  assignment  in  Minnesota  in  entirely  beyond 
the  reach  of  our  courts,  it  is  plain  that  it  must  be  regarded  as 
practically  in  conflict  with  our  laws.  We  are  then  asked  to 
enforce  an  assignment  which  could  not  be  made  and  enforced  if 
made  in  this  state,  as  it  must  and  will  be  by  the  laws  of  Minne- 
sota, in  opposition  to  the  claims  of  a  creditor,  resident  here,  who 
has  attached  the  property  prcTious  to  any  notice  of  such  assign- 
ment. It  is  not  understood  that  comity  requires  a  court  to 
enforce  a  contract  ralid  according  to  the  laws  of  the  place  where 
the  contract  is  made,  if  such  enforcement  would  be  attended 
with  manifest  injustice  to  the  claims  of  citizens  of  the  country 
where  the  property  is  located,  and  where  the  claim  is  asserted. 
Justice  must  not  be  sacrificed  to  courtesy:  Story's  Confl.  L., 
sec.  388,  and  cases  cited.  It  is  very  obvious  that  if  we  hold  the 
assignment  to  preyail  over  the  attachment,  we  make  a  discrim- 
ination against  our  own  citizens.  We  do  not  merely  put  the 
citizens  of  Minnesota  on  a  footing  with  our  own  in  relation  to 
property  located  here,  but  allow  them  to  transfer  the  title  by 
means  which  would  be  entirely  ineffectual  to  accomplish  such 
purpose  here.  There  is  no  principle  of  comity  which  requires 
us  to  go  so  far  as  this:  Brown  t.  Knox,  6  Mo.  806. 

The  judgment  of  the  common  pleas  is  affirmed,  the  other  judges 
concurring. 

AssioNMSNTS  roB  BxNBnrs  or  GBBDrroBSk  Brracr  of  PBXFBauroBB  nr: 
See  KuyhendaU  v.  McDonald,  57  Am.  Deo.  212;  Maleoim  t.  ffall,  02  Id.  688^ 
and  cases  in  notes. 

Thx  pbdygipal  CAsa  is  ottbd  in  TkmUm  ▼.  Bota^fM,  42  Mo.  480^  and  ths 
proposition  asserted  in  the  first  syllabos  i^pxoved  and  followed. 


Gorman  v.  Paoipio  Railboad. 

[M  MsNoimr,  441.] 

Railboad  CoicpAinr  is  kot  Liablb  fob  Ikjvbt  to  Cattlt,  where  the 
owner  permits  them  to  roam  at  large,  and  they  go  upon  the  railroad  track 
and  are  unavoidably  injured  through  no  negligence  on  the  part  of  the 
railroad  company's  agents  or  seryants. 

Dbobbx  of  Gabb  Requibbd  to  bb  Exxbcisbd  bt  Railboad  Ooicpant  to 
prevent  destmction  of  property  or  otiier  injury  must  be  proportioiied  ao- 
oovding  to  the  dangerous  nature  of  the  means  employed  and  instrumeati 
used  by  the  company. 
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Railroad  Compant  is  undsk  Ko  Gbxateb  Oblioatiok  to  Fbvob  m  Road 
than  is  any  other  proprietor  of  land,  but  if  the  road  be  not  fenced,  that 
fact  should  be  considered  in  estimating  the  degree  of  care  to  be  exercised 
by  the  company. 

Wt^-nw^An  COMPAITT  IS  SOBJXCI*  TO  BlAWKirABUi  POUCB  RaOULATIORB,  and 

in  pnrsnance  thereof,  the  legislatnre  haa  power  to  require  it  to  f enoe  tta 
road  and  to  erect  and  maintain  cattle-gnards  at  eroesing*,  or  to  re* 
spend  in  damages  for  all  injuries  arising  from  a  failure  so  to  do;  and 
thu^  though  no  such  power  is  reserved  to  the  state  in  the  charter. 
OoamoN  OT  Cabb  and  Diliosncb  on  Part  of  Railroad  CoMPAirr  Don  kot 
Auss  in  action  to  recover  damages  for  injnries  sostsined  through  omis- 
sion of  railroad  company  to  fence  its  road,  wliere  the  evisfcing  statute 
requires  that  the  company  must  fence  its  road  and  maintain  cattle-guards, 
or  be  liable  for  all  damage  arising  from  an  omissifm  so  to  do.  In  such 
case,  if  the  road  be  not  fenced  as  required  by  law,  it  matters  not  that  the 
corporation  exercised  the  hij^est  care. 

A^noH  for  damages  for  injtixy  to  plaintJiV  oaitle  by  being 
mn  into  bj  a  locomotiye  on  defendant's  road.  The  fiMts  are 
anfficientlj  stated  in  the  opinion. 

8.  T.  and  A,  D,  QUnwr,  for  the  appellant, 
c/l  U.  Barrett^  for  the  respondents. 

By  Court,  Soon,  J.  It  has  always  been  the  understanding 
as  to  the  law  in  this  state  that  onr  statute  oonoeming  inclo- 
sores  entirely  abrogated  that  principle  of  the  common  law  which 
exempted  the  proprietor  of  land  from  the  obligation  of  fencing 
it,  and  imposed  on  the  owner  of  animals  the  duty  of  confining 
them  to  his  own  premises.  No  conviction  has  more  thoroughly 
occupied  the  puUic  mind  than  this,  and  nothing  would  sooner 
arouse  the  attention  of  the  community  than  an  apprehension 
that  the  old  rule  of  the  common  law  was  to  any  extent  to 
be  reyired.  As  early  as  the  twenty-seyenth  of  October,  1808, 
the  act  for  regulating  inclosures  became  a  law,  and  from  that 
time  the  people  have  rested  in  the  belief  that  they  incurred 
no  responsibility,  and  were  not  guilty  of  any  fault  or  negli- 
gence towards  others,  by  turning  loose  their  cattle,  unless 
when  their  cattle  trespassed  upon  fields  inclosed  in  the  man- 
ner prescribed  by  law.  An  injuiy  to  cattle,  unless  trespass- 
ing on  fields  legally  inclosed,  was  redressed  without  any 
inquiry  whether  the  cattle  when  they  received  the  injury 
were  on  the  land  of  the  owner  or  that  of  the  individual  com- 
mitting the  wrong;  and  this  court  here  takes  occasion  to  express 
its  dissent  to  the  applicability  in  this  state  of  this  doctrine  and 
spirit  of  BaUioay  Company  v.  Skinner,  19  Pa.  St.  804  [57  Anu 
Dec.  654],  which  concludes  with  the  opinion  ''  that  an  owner 
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of  cattle  killed  or  injured  on  a  railway  has  no  reooorae  to  the 
company  or  its  servants;  and  that  he  is  liable  for  damage  done 
by  them  to  the  company  or  the  passengers. "  Our  cattle,  in  their 
range  allowed  by  law,  do  better  than  the  Pennsylvania  cattle 
running  at  large,  **  which  pick  up  a  scanty  subsistence  on  waste 
fields  and  lands/'  The  range,  as  it  is  called,  is  a  source  of 
wealth  to  many  of  our  citizens,  c^nd  nothing  would  induce  them 
more  resolutely  to  oppose  the  location  of  a  railroad  in  their 
vicinity  than  the  knowledge  that  it  would  impose  on  them  the 
obligation  of  keeping  their  cattle  and  stock  in  indosures.  That 
obligation  would  not  be  confined  to  those -in  the  immediate 
neighborhood  of  the  road,  for  cattle,  when  not  confined,  fre- 
quently stray  much  farther  from  their  proprietor  than  would  be 
supposed  by  those  unacquainted  with  their  habits.  Many  farmers 
have  a  sufficiency  of  unindosed  land  for  the  pasturage  of  their 
cattle.  Shall  they  be  bound  to  inclose  it  at  the  peril  of  a  suit 
for  an  injury  caused  by  their  cattle,  which  may  cost  them  their 
estates  ?  The  other  interests  in  the  state  are  not  all  to  be  made 
subservient  to  the  railroad  interest.  That  interest  enters  into 
competition  with  other  pursuits  with  the  advantages  and  privi- 
leges the  law  confers  upon  it,  but  there  is  nothing  in  it  of  so 
overshadowing  a  character  that  all  other  pursuits  must  yield  to 
it.  There  are  none  who  are  not  impressed  with  the  importance 
of  railroads,  and  their  great  utility  as  the  medium  of  intercourse 
and  commerce.  No  state  that  will  keep  pace  with  the  age  but 
must  build  and  encourage  them.  But  we  should  be  cautious 
how  we  clothe  them  with  privileges  and  immunities,  at  the  cost 
of  the  rest  of  the  community,  which  may  enkindle  a  spirit  hostile 
to  their  existence  and  seeking  its  gratification  in  their  destruc- 
tion. 

A  railroad  company  is  entitled  to  the  free  and  uninterrupted 
enjoyment  of  the  road  which  has  been  constructed  for  its  use. 
No  one  can  molest  it  in  the  enjoyment  of  this  right;  and  he 
who  by  his  wantonness  or  his  negUgence  has  received  an  injury 
by  its  machinery  or  otherwise  has  no  just  cause  of  complaint. 
But  the  steam-engine,  whilst  it  is  very  useful,  is  at  the  same 
time  a  very  dangerous  agent,  and  he  who  undertakes  to  use  it 
must,  in  order  to  avoid  doing  injuries  to  others,  employ  a  skill 
and  diligence  proportionate  to  its  dangerous  nature.  The  dili- 
gence necessary  to  avoid  injuries  in  driving  an  ordinary  wagon 
on  the  highway  furnishes  no  idea  of  the  care  and  circumspec- 
tion exacted  of  those  who  use  the  steam-engine.  Although  the 
duty  of  the  company  as  a  carrier  extends  only  to  the  passengers 
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and  freight  on  the  trains,  and  the  law  of  carrien  ia  only  ap- 
plicable to  it  aa  the  transporter  of  pasaengera  and  freight,  jet 
as  regards  the  persons  and  things  to  which  it  does  not  stand  in 
that  relation,  it  is  under  that  law  which  enjoins  on  it  the  duty  of 
BO  using  the  things  oyer  which  it  has  control  as  not  to  do  hann 
to  others,  and  which  exacts  of  it  a  caution  and  prudence  com- 
mensurate to  the  dangerous  nature  of  the  means  which  it  em- 
ploys. Whilst  his  first  duty  is  the  preserration  of  the  passen- 
gers and  freight,  yet,  consistent  with  that  duty,  in  order  to 
aroid  injury,  it  is  required  to  use  the  care  and  diligence  of  a 
prudent  man,  knowing  that  he  is  using  a  powerful  and  danger- 
ous agent  As  proprietor,  the  company  is  under  no  greater 
obligation  to  fence  its  road  than  any  other  owner  of  land.  But 
in  the  event  of  an  injuiy,  the  fact  that  the  road  was  not  fenced 
must  and  should  exercise  an  influence  in  weighing  the  degree 
of  care  to  be  employed  by  the  company.  When  an  injury  is 
done,  the  omission  to  fence  will  be  weighed  along  with  the 
other  circumstances  in  determining  the  measure  of  diligence  to 
be  used  by  the  company  or  its  agents.  The  want  of  the  fence 
will  increase  the  care  required  in  order  to  preyent  wrongs.  In 
leaving  the  road  unprotected,  the  company  is  aware  that  cattle 
may  stray  upon  it,  and  its  exertions  must  be  increased  in  order 
to  avoid  injuries  under  such  circumstances.  The  owner  of  cattle, 
as  we  have  said,  is  under  no  obligation  to  inclose  them.  If  he 
permits  them  to  go  at  large,  and  they  should  wander  upon  the 
road  and  be  injured  unavoidably,  he  can  have  no  redress;  but 
if  a  loss  occurs  for  the  want  of  care  and  attention  on  the  part 
of  the  company  or  its  agents,  it  must  be  repaired  by  those  who 
have  caused  it. 

It  may  be  asked,  why  make  the  company  increase  its  dili- 
gence for  the  want  of  a  fence,  and  not  hold  the  owner  of  cattle 
in  the  vicinity  of  a  road  guilty  of  negligence  in  not  inclosing 
them  ?  The  answer  is  obvious.  The  obligation  of  the  company 
to  increased  care  arises  from  the  dangerous  nature  of  the  busi- 
ness it  pursues.  The  care  in  conducting  any  business  must  be 
proportionate  to  its  dangerous  nature.  This  is  a  universal 
principle  not  applicable  alone  to  railroad  companies.  Although 
railroad  corporations  are  organized  for  the  public  benefit,  are 
matters  in  which  the  state  takes  a  deep  interest  and  regards  as 
of  public  concern;  although  they  may  be  looked  upon  as  bodies 
endowed  with  capacities  for  the  promotion  of  the  public  good 
and  for  the  dilEusion  of  advantages  to  the  state— yet  it  must  not 
be  overlooked  that  such  corporations  are  entirely  managed  by 
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priyata  individuals  over  whose  selection  the  state  has  no  con- 
trol, and  that  their  pecuniarj  profits  belong  exclosivelj  to  the 
companies  and  their  stockholders.  Here  there  is  a  motive  to 
selfishness.  In  this  respect  they  do  not  differ  from  any  other 
private  corporation  whose  sole  aim  is  the  making  of  money,  and 
they  shonld  be  subjected  to  the  same  control,  for  the  safety  and 
protection  of  the  rights  of  individuals. 

We  are  fully  aware  that  the  views  herein  expressed  are  seem- 
ingly in  conflict  with  opinions  declared  in  some  of  the  states  in 
relation  to  injuries  done  to  animals  by  railroads.  That  differ- 
ence arises  in  a  great  measure  from  the  different  views  enter- 
tained in  regard  to  the  duty  of  the  owner  as  to  the  confinement 
of  his  animals.  Those  courts  which  maintain  that  a  railroad 
company  is  not  liable  for  the  destruction  of  animals  being  on 
the  road,  conceive  that  the  law  imposes  on  the  owner  the  duty 
of  confining  them;  and  if  he  permits  them  to  wander  abroad 
and  they  are  killed  by  a  company's  steam-engine,  he  cannot 
recover  damages  for  their  loss,  because  he  himself  committed  a 
fault,  and  was  gmlty  of  negligence  in  not  confining  them.  We 
conceive  that  the  owner  of  animals  is  by  our  law  under  no  obli- 
gation to  fence  them;  that  in  not  confining  them  he  commits  no 
fault,  nor  is  he  guilty  of  any  negligence;  that  a  railroad  com- 
pany, though  not  subject  to  an  action  in  the  nature  of  trespass 
vi  et  armis  for  an  injury  done  by  its  servants  with  a  steam-engine 
unless  by  its  command  or  with  its  assent,  is  yet  liable  to  a  suit  in 
the  nature  of  an  action  on  the  case  for  injuiics  done  by  its  ser- 
vant resulting  from  their  negligence:  Philadelphia  etc.  R.  B.  Oo. 
V.  WiU^  4  Whart.  143.  Under  section  51  of  the  act  of  the  twenty- 
fourth  of  February,  1853,  although  the  fences  and  cattle-guards 
thereby  required  are  constructed,  yet  the  companies  are  made 
liable  for  injuries  to  animals  if  negligently  or  willfully  done. 
Although  the  owner  of  animals  is  not  bound  to  fence  them  in, 
yet  there  may  arise  a  state  of  circumstances  showing  that  he 
was  guilty  of  such  willfulness  or  negligence  in  regard  to  his 
animals  as  would  prevent  a  recovery  of  damages  for  their 
destruction.  The  cases  of  Gincinnaii,  H.^  A  D.  R,  R.  Oo.  v. 
Walerson,  4  Ohio  St.  424;  Kerwhacker  v.  Cleveland  etc.  R.  R.  Go. 
3  Ohio  St.  172  [62  Am.  Dec.  246];  Danner  v.  South  OaroUna  R. 
R.  Co.,  4  Bich.  L.  334  [55  Am.  Dec.  678],  furnish  a  support  to 
most  of  the  views  we  have  above  expressed. 

Another  question  in  this  case  is,  whether  the  company,  under 
the  fifty-first  section  of  the  general  railroad  act  of  the  twenty- 
fourth  of  Februaxy,  1853,  was  bound  to  fence  the  road  when  it 
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passed  oyer  inclosed  fields.  The  fiftjHsixih  section  of  the  act 
Bubjecis  railway  companies  then  existing  and  those  thereafter  to 
be  created  to  the  provisions  of  the  fifty-first  section.  It  is  in- 
sisted that  by  the  original  charter  of  the  company,  as  amended 
previously  to  the  passage  of  the  act  of  the  twenty-fout  th  of  Febru- 
ary, 1853,  there  was  no  constitutional  aathority  in  the  general 
assembly  to  alter  its  charter  by  imposing  upon  it  the  burden  of 
fencing  the  road,  an  obligation  which  was  not  imposed  by  the 
original  law  creating  the  company.  The  original  charter  was 
subject  to  the  seventh  section  of  the  act  concerning  corporations 
(B.  C.  1845),  by  which  the  general  assembly  reserved  to  itself 
the  right  of  suspending  and  repealing  it. 

This  power  was  yielded  up  by  the  act  of  March  1, 1851 :  Sess« 
Acts  1851,  x>*  270,  sec.  4.  It  was  therefore  maintained  that,  as 
the  charter  stood  at  the  date  of  the  act  of  February  24, 1853, 
there  was  no  power  in  the  legislature  to  compel  the  company  to 
fence  its  road,  as  the  exercise  of  such  a  power  would  violate  that 
provision  of  the  constitution  of  the  United  States,  which  pro- 
hibits'the  passage  of  laws  impairing  the  obligation  of  contracts. 

It  is  settled  that  a  private  charter  is  a  contract  between  the 
government  and  the  company  to  which  it  is  granted,  and  that 
as  such  it  is  secured  by  the  constitution  of  the  United  States 
from  violation  by  the  state  conferring  it.  But  while  private 
charters  are  thus  protected,  it  is  also  true  that  corporations,  like 
natural  persons,  are  subject  to  those  regulations  which  the  state 
may  prescribe  for  the  good  government  of  the  community. 
There  is  no  reason  why  corporations  should  not  be  subject  to 
police  regulations  as  well  as  natural  persons.  The  injury  re- 
sulting from  the  infraction  of  police  laws  by  corporations  may 
be  as  great  if  not  greater  than  those  caused  by  the  violation  of 
them  by  individuals.  The  motive  of  the  law  in  requiring  rail- 
roads to  be  fenced  is  not  the  security  of  cattle  only,  but  chiefly 
the  preservation  of  the  persons  and  lives  of  passengers,  which 
would  be  greatly  endangered  if  cattle  were  not  restrained  from 
wandering  upon  them.  Where  such  dangerous  and  powerful 
agents  as  steam-engines  are  brought  into  use,  there  should  be 
a  power  in  the  legislature  to  prescribe  such  reasonable  regula- 
tions as  will  prevent  injuries  resulting  from  their  employment. 
The  foresight  of  man  is  not  competent  to  the  task  of  prescribing  in 
a  charter  all  the  regulations  which  time  may  show  to  be  necessary 
for  the  seeurilyof  the  interests  of  the  people  of  the  state  against 
injuries  caused  by  the  introduction  of  new,  powerful,  and  dan- 
gerous a;^nt3  for  carrying  on  her  interoourso  and  commerce* 
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The  charter  must  be  taken  subjeot  to  the  understanding  that  in 
its  operation  affecting  the  interests  of  society  it  will  be,  like 
individuals,  liable  to  be  controlled  by  such  reasonable  enact- 
ments as  may  be  dictated  by  a  sense  of  what  is  required  for  the 
preservation  of  the  persons,  lives  and  property  of  the  people, 
such  enactments  not  contravening  the  expressed  or  plainly  im- 
plied provisions  of  the  chaiier.  Our  late  statute  giving  rela- 
tives a  right  to  recover  damages  when  a  person  is  killed  is  an 
instance  of  this  police  power  over  railroad  corporations.  This 
act  has  greatly  increased  the  liability  of  companies.  It  has  sub- 
jected them  to  actions  to  which  they  were  not  liable  at  the  date 
of  their  charters.  It  has  not  fallen  under  our  observation,  if 
the  constitutionality  of  such  laws  has  been  questioned. 

In  the  case  of  Thorpe  v.  EuOand  R.  E.  Oo.,  27  Yt.  141  [62  Am. 
Dec.  625],  the  constitutional  power  of  the  legislature  to  pass  a  law 
very  similar  to  that  under  consideration  underwent  examination. 
The  act  imposing  on  the  company  the  duty  of  maintaining  fences 
on  the  lines  of  their  road,  and  also  to  construct  and  maintain  cat- 
tle-guards, was  passed  after  the  company  had  been  incorporated. 
The  court  held  that  the  legislature  had  the  same  control  in  re- 
gard to  the  business  and  profits  of  a  corporation  which  it  has  to 
that  of  natural  persons;  that  the  legislature  had  the  power  to 
require  existing  railroad  coi:iK>rations  to  maintain  cattle-guards 
at  all  crossings,  or  to  respond  in  damages  for  all  cattle  injured 
by  their  trains  through  such  onussion;  that  this  subjeot  came 
clearly  within  the  police  of  the  state,  the  power  to  regulate 
which  resides  inalienably  in  the  legislature;  that  the  legislature 
may  by  general  laws  impose  such  obligations  and  restrictions 
upon  railrosi^  in  regard  to  their  business  and  for  the  security 
of  the  public  interests  as  to  materially  affect  their  profits.  The 
case  of  Suydam  v.  Moore,  8  Barb.  867,  does  not  contravene  the 
principles  maintained  in  the  foregoing  one.  The  judge,  in  the 
opinion  in  the  Yermont  case,  cites  Suydam  v.  Moore,  wpra,  as 
sustaining  the  doctrine  therein  expressed.  To  the  same  effecff- 
is  the  case  of  Wdldron  v.  Bensselaer  A  8.  B.  B.  (7o.,  8  Barb.  890. 
In  the  case  of  Lyman  v.  Bo8Um  etc  B.  B.  Oo.,  4  Oush.  288,  it 
was  held  that  a  statute  making  the  proprietors  of  railroads  re- 
sponsible for  injuries  by  fire  communicated  from  their  locomo- 
tive-engines applied  to  railroads  established  before  as  well  as 
since  its  passage,  extends  as  well  to  estates,  a  part  of  which  was 
conveyed  by  the  owner  as  to  those  of  which  a  part  is  taken  by 
authority  of  law  for  the  purposes  of  a  railroad.  So  in  the  case 
of  Norrie  v.  Androscoggin  B.  B.  Co.,  89  Maine,  278  [68  Am. 
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Dee.  621],  where  railroad  corporations,  required  by  their  charter 
to  keep  and  maintain  legal  and  sufficient  fences  on  the  exterior 
lines  of  their  roads,  for  neglecting  that  duty  were  made  liable 
to  a  forfeiture  of  one  hundred  dollars  per  month  bj  a  subse- 
quent act;  it  was  held  that  the  act,  being  remedial  and  for  the 
protection  of  property  peculiarly  exposed  by  the  introduction  of 
locomotiye-engines,  applied  to  corporations  existing  before  its 
passage. 

The  fifty-first  section  of  the  act  of  the  twenty-fourth  of  Feb- 
ruary, 1853,  requires  railroad  corporations  to  erect  and  main- 
tain fences  on  the  sides  of  their  roads  where  the  same  passes 
through  inclosed  fields,  and  also  to  construct  cattle  guards  at 
all  road  crossings,  and  enacts  that  until  such  fences  and  cattle- 
guards  shall  be  duly  made  the  corporation  and  its  agents  shall 
be  liable  for  all  damages  which  shall  be  done  by  their  agents  or 
engines  to  cattle,  horses,  or  other  animals  thereon.  In  actions 
to  recorer  damages  for  injuries  suffered  by  the  omission  to  com- 
ply with  this  enactment,  it  is  clear  that  the  question  of  neg- 
ligence or  of  care  and  diligence  cannot  arise.  The  liability  to 
damages  is  imposed  for  not  erecting  the  fence  or  cattle-guards; 
and  howsoerer  great  a  degree  of  care  may  have  been  employed 
by  the  agents  of  the  company,  it  will  be  no  defense,  as  the  right 
to  recorer  is  made  to  depend  only  on  the  fact  of  an  injury  being 
done  and  the  omission  to  build  and  maintain  suitable  fences  and 
cattle  guards:  Stiydam  t.  Moore ^  8  Barb.  808. 

It  is  singular  that  the  plaintiffs  did  not  introduce  at  the  trial 
and  put  upon  the  record  the  evidence  of  the  acceptance  by  the 
Pacific  Bailroad  Company  of  the  provisions  of  the  act  of  Feb- 
ruary 24, 1863,  and  thereby  have  relieved  the  court  of  the  labor 
of  a  portion  of  this  investigation.  We  can  only  look  at  the  facts 
in  the  record,  unless  they  are  of  that  class  of  which  we  are  re- 
quired to  take  judicial  notice.  We  cannot  take  judicial  cogni- 
zance that  the  Pacific  Bailroad  Company  has  accepted  the  pro- 
visions of  the  act  of  1853,  although  we  may  personally  know 
that  the  company  never  omits  to  avail  itself  of  it  when  it  is 
favorable  to  its  interests,  even  to  ibe  taking  a  million  and  up- 
wards under  it,  and  then  not  hesitate  to  require  proof  of  its 
acceptance  of  it.  This  matter  would  not  be  noticed  but  for  the 
frequency  with  which  the  question  of  the  acceptance  of  that  act 
by  the  railroad  companies  has  been  raised,  and  the  seeming 
belief  on  the  part  of  litigants  with  those  companies  that  the 
oourts  will  take  judicial  notice  of  their  acceptance  of  the  provis- 
ions of  that  act. 
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According  to  the  views  expressed  in  the- foregoing  opinion, 
there  was  no  error  in  the  oourt  below  in  the  giving  or  refusing 
of  instructions. 

The  judgment  is  a£Srmed. 
Napton,  J.y  concurred. 
BiOHASDSONy  J.y  did  not  sit. 


LiABiLiTT  OF  Railroad  Coup  ant  fob  Knxnra  CAnui  as  ns  Tkaok,  aad 
daty  as  to  fencing  m  as  to  avoid  injury  to  mch  oatUe:  See  Vidtflmrg  A 
Jack9(m  R.  S,  Oik  y,  PaUon,  66  Am.  Dec.  562,  and  cases  in  note  674;  Browne 
V.  B.  B,  Co,,  71  Id.  736,  and  cases  in  note.  The  principal  case  is  cited  to  the 
point  that  under  the  Missonri  statute  railroad  companies  are  liable  for  in- 
juries arising  from  failure  to  fence,  regardless  of  the  care  exercised  by  them  in 
the  conduct  of  the  road,  in  Trice  v.  HannibcU  A  SU  J,  B.  B.  Co.,  35  Mo.  189; 
Clark  V.  Hamubal  «fe  St,  J.  B,  B,  Co.,  36  Id.  219;  8rMi  v.  Ilanmbai  A  Si.  J. 
B.  B.  Co.,  87  Id.  293;  Hamubal  and  St.  J.  B.  B.  Co.  t.  Kmmey,  41  Id.  273: 
TaruxUer  v.  Hannibal  <fir  St.  J.  B.  B.  Co.,  42  Id.  196;  ATtsaowi  ▼.  MoOmob,  44 
Id.  529;  McPkeetera  v.  Hannibal  <b  SL  J.  B.  B.  Co.,  45  Id.  26;  Moore  t.  White, 
Id.  208;  Cory  v.  St.  Louie,  K.  C,  «t-  N.  B.  B.  Co.,  60  Mo.  213. 

Dboseb  of  Gabs  RsqinBED  to  bb  Exbbcised  bt  Railboad  depends  on  the 
meana  employed  by  it  in  conducting  its  business:  See  H*  A  T.  C  B,  B.  Ob.  t. 
Spmfkme,  54  Tez.  621,  622,  citing  the  principal  case. 


Wells  v.  Thomas. 

[37  MiMOUBX,  17.] 

Whibv  Onb  of  Sevebal  GoNinBcnKO  Lines  of  Railway  Rbubvim 
Qoosfl  from  another,  and,  without  knowledge  of  any  speoial  oontract 
between  the  shipper  and  the  company  first  reoeiving  thflm,  pays^  in 
accordance  with  the  usual  custom  in  such  cases,  the  freight  and  charges 
demanded  at  the  point  where  the  goods  are  so  received  by  it,  in  the  ab- 
sence of  any  arrangement  or  understanding  between  the  companies  with 
reference  to  through  transportation,  such  company  may  retain  possession 
of  the  goods  until  the  consignee  pays  its  customary  charges  for  transpor- 
tation, and  also  the  freight  and  charges  paid  by  it  on  its  receipt  of  tiie 
goods,  althoQ^  this  sum  may  exoeed  the  amount  for  which  the  company 
which  first  received  the  goods  agreed  that  they  should  be  oanied  to  their 
ultimate  destination. 

AodON  for  the  possession  of  an  omnibus.  The  plaintiffs  par* 
chased  the  omnibus  from  John  Stephenson  of  New  York»  who, 
under  their  instructions,  made  a  contract  with  the  New  Tork 
Central  Railroad  Company,  whose  line  ran  from  New  York  to 
Buffalo,  to  deliver  it  to  the  plaintiffs  at  St.  Louis  for  the  sum  of 
f  orty^nina  dollars  and  thirty-three  cents.  Stephenson  dellTared 
the  omnibus  to  the  New  York  Central  Railroad  Company, 
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carried  it  to  BufUo,  and  theie  delivered  it  to  the  MiAMjmTi 
Central  Railroad  Companj,  whioh  carried  it  to  JolieL  At 
Joliet  the  omnibus  was  delivered  to  the  Chicago,  Alton,  and  St. 
Louis  BoUxaad  Company,  to  be  carried  to  St.  Louis.  The  last- 
named  company  reoeived  it  in  due  ooune  of  busineeSy  without 
any  notice  of  any  special  contract  for  its  transportation,  and 
paid  to  the  Michigan  Central  Bailroad  Company  the  sum  of 
seventy-two  dollars,  the  anKMint  of  their  bill  for  the  freight 
from  Buffalo  to  Joliet,  and  the  charges  which  it  paid  upon  re- 
ceiving the  omnibus.  It  is  customary  for  one  railroad  company 
receiving  from  another  goods  to  be  carried  forward  to  pay  the 
freight  and  charges  upon  them  up  to  the  point  where  they  are 
so  received.  The  omnibus  arrived  in  St.  Louis,  and  was  held 
by  the  defendant,  who  was  the  agent  of  the  Chicago,  Alton, 
and  St.  Louis  Bailroad  Company,  who  notified  the  plaintifEa  of 
its  arrival,  and  requested  them  to  call  and  pay  the  freight  and 
chaises,  amounting  to  one  hundred  and  two  dollars  and  forty 
cents.  The'plaintifEs  offered  to  pay  the  sum  of  forty-nine  dol- 
lars and  thirty-three  cents,  but  refused  to  pay  more,  and  the 
defendant  refused  to  deliver  the  omnibus  unless  the  one  hun- 
dred and  two  dollars  and  forty  cents  was  paid.  There  was 
nothing  in  the  amount  or  character  of  the  charges  paid  by  the 
Chicago,  Alton,  and  St.  Louis  Company  to  the  Michigan  Cen- 
tral Company  to  excite  any  suspicion  that  the  charges  were  un- 
reasonable. The  court,  which  tried  the  cause  without  a  jury, 
decided  in  favor  of  the  plaintiffii.  A  motion  for  a  review  hav- 
ing been  made  and  overruled,  the  defendant  sued  out  a  writ  of 
error. 

N»  2>.  and  O.  P.  Strong^  for  the  plaintiff  in  error. 

5.  T.  and  A,  D.  Olover,  for  the  defendants  in  error. 

By  Court,  Naptok,  J.  XTpon  the  case  agreed,  our  opinion  is 
that  the  defendant  was  entitled  to  judgment. 

We  do  not  see  how  the  contract  made  with  the  New  York 
company  is  to  bind  the  Alton  and  St.  Louis  railroad  company, 
without  showing  some  privity  between  these  corporations,  or 
a  knowledge  of  the  contract  on  the  part  of  the  Alton  and 
St.  Louis  company.  No  such  privity  is  shown,  nor  is  it  pre- 
tended that  the  companies  at  this  end  of  the  route  were  ap- 
prised of  any  special  agreement  about  the  freight.  The  cases 
of  Filch  V.  Newberry,  1  Doug.  1  [40  Am.  Dec.  33],  and  Bobinson 
V.  Baker,  5  Cush.  1^7,  are  not  applicable.  The  Illinois  rail- 
road company  received  the  omnibus  in  the  usual  course  of  trade 
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from  the  Michigan  company,  and  paid  the  freight  dne  at  Joliet, 
as  the  Michigan  company  had  paid  what  was  due  at  BnffiJo. 
The  omnibus  was  transported  by  the  roate  desired  and  directed 
by  the  plaintiffs,  and  indicated  by  the  bills  of  lading.  These 
transportation  companies  received  the  omnibus  from  the  New 
York  railroad  company »  who  were  authorized  to  give  it  this 
destination.  It  is  not  the  case  of  goods  shipped  on  a  different 
line  from  that  directed  by  the  owner  or  sent  to  points  not  au- 
thorized. 

It  is  manifest  that  if  we  hold  the  carriers  at  this  end  of  the 
route  not  entitled  to  their  freight  because  of  a  contract  made 
by  the  carriers  at  the  eastern  terminus,  of  which  they  had  no 
knowledge;  great  injustice  is  done  to  the  carriers  here,  and  still 
greater  injury  inflicted  upon  consignees.  The  carriers  must 
protect  themselyes  by  requiring  freight  in  advance,  contrary  to 
what  has  been  found  in  this  case  to  be  the  established  custom. 

What  may  be  the  proper  construction  of  the  bill  of  lading 
forwarded  to  the  plaintiffs  here  by  the  New  York  Central  Bail- 
road  Company  is  not  material  to  be  determined.  If  the  mean- 
ing of  it  be  as  intended  by  the  plaintifiEs,  the  New  York  company 
is  of  course  responsible;  but  this  is  no  reason  why  defendants 
should  lose  their  lien.  If  any  arrangement  or  understanding 
existed  among  these  corporations  relative  to  through  transporta- 
tion,  the  rule  would  be  different. 

Judge  Scott  concurring,  the  judgment  is  reversed. 

BiOHABDsoN,  J.,  having  been  counsel,  did  not  sit. 


Ck>NiiBOTDra  Likes  of  Gabbixbs  ob  RiaLWATS.—The  question  of  the 
liability  of  oommon  carrien  for  loas  of  or  injury  to  goods  intmsted  to  them 
for  transportation  beyond  their  own  routes  is  one  of  great  practical  impor- 
tance to  the  legal  profession,  and  one,  we  regret  to  say,  upon  which  there  still 
exists  mnch  conflict  of  judicial  opinion  in  this  country. 

POWKB  OF  CaBBIEB  TO  COHTRJLCT  FOB  TrANSPOBTATION  BBTOND   HIS  OWK 

Route. — It  is  well  settled  that  a  common  carrier  has  power  to  make  a  con- 
tract to  carry  to  a  place  beyond  the  terminus  of  his  own  roate,  and  thereby 
render  himself  liable  as  such  for  the  whole  distance:  Lawson  on  Contracts  of 
Carriers,  sec.  235.  And  the  courts  in  England  and  in  this  country,  with  the 
single  exception  of  the  supreme  court  of  Connecticut,  have  uniformly  held  that 
a  corporation  may  contract  to  carry  goods  beyond  its  own  line,  and  that  such 
a  contract  is  not  ultra  vires:  Id.;  2  Redfleld  on  Railways,  sec.  181;  Redfield 
on  Carriers,  sees.  190-197.  The  Connecticut  cases  which  hold  the  contrary 
doctrine  are:  Hood  v.  New  York  <t«  N",  H,  R*p  Co.,  22  Conn.  1;  S.  C,  Id.  502; 
Elmore  v.  NcmgcOttck  R,  R,  Co,,  23  Id.  457;  S.  C,  63  Am.  Dec.  148;  NaugoF 
tuck  R,  R.  Co.  y.  Button  Co.,  24  Id.  463.  In  reference  to  the  first  of  these 
cases,  Redfield,  in  his  work  on  the  law  of  railways,  says:  "  The  case  is  not 
attempted  to  be  maintained  upon  the  basis  of  authority,  but  upon  just  prin« 
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dplesp  showing  thervfrom  the  iim*te  want  of  anthoiify  in  tlw  oompmy.  II 
mast  be  ftdmiited  the  reaaooiiig  ia  tpecioiu;  so  pUnmbla,  mdeed,  that  if  the 
matter  were  altogether  res  Megra,  it  might  be  deemed  floand:**  2  Bedfield  on 
Eailwaja^  aec.  181.  Bat  however  speeioua  the  rer.aoning  of  the  CSoonecticat 
court  may  be^  the  authorities  on  thia  point  are  all  the  other  way,  a  few  of 
which  are  here  giyen:  Mu$dkamp  t.  Xoiieeutar  ^  P.  IFp  Oo.p  8  Mee.  ft  W. 
421;  Woodward  t.  lUinoU  C,  R.  R,  Co.,  1  Bias.  403;  MMLb  ^  G.  R.  R.  Co,  t. 
Capdani,  63  Ala.  219;  &  C,  35  Am.  Rep.  13;  Wheeler  v.  San  FnmeUeo  S 
A.  R.  R,  Co^  31  GaL,  46;  St.  LomU  eic  E^  Co.  v.  Pkper,  13  Kmn.  606;  Pisr- 
Une  T.  Portland  etc,  R.  R.  Co.,  47  Me.  573;  McCUur  v.  M.  S  L.  R.  R.  Co., 
13  Gray,  124;  NaOma  Lock  Co.  v.  Worcetier  A  N.  R.  R.  Co.^  48  K.  H.  330; 
8.  C,  2  Am.  Rep.  242;  WeedY.  Scheneetadif  4b S.  R.  R.  Co.,  19  Wend.  684; 
Schroder  r.  Hudson  R.  R.  R.  Co.,  5  Dner,  55;  BuriU  t.  B^ah  etc.  R.  R. 
Co.,  24  N.  Y.,  369;  WikoK  v.  Parmeiee,  3  Sandf .,  610;  Peme^UfOHia  R.  R.  Co. 
T.  Beny,  68  Pa.  6t.  272;  Kyle  t.  Laurens  R.  R.  Co.,  10  Rich.  L.  382;  Farm' 
era*  and  Mechania^  BasdsT.  Champlain  Tranaportation  Co.,  23  Vt.  186;  ifons 
T.  Bramard,  41  Id.,  550;  Railroad  Co.  v.  Pratt,  22  Wall.  123;  Hart  t.  i?aif- 
eelaer  AS.R.  R.  Co.,  59  Am.  Dec.  447,  note  450.  Perley  0.  J.,  in  deliver^ 
ing  the  opinion  of  the  court  in  Nashua  Lock  Co.  t.  Woreeater  ^'N.  R.  R.  Co., 
mtpra,  said:  "  We  have  no  hesitation  in  holding  that  railroads  may  oontraot 
to  carry  goods  and  passengers  beyond  their  own  lines.  They  conld  not  answer 
the  main  objects  of  their  incorporation  without  the  exercise  of  this  power. 
They  are  laid  out  and  established  with  reference  to  connections  in  business 
with  other  extepded  lines  of  transportation,  and  the  power  to  contract  for 
transportation  over  the  connected  lines  is  implied  in  the  general  grant  of 
corporate  authority.  On  this  point  the  authorities  are  nearly  unanimous.** 
And  where  a  carrier  contracts  to  carry  goods  to  a  point  beyond  the  terminus 
of  his  own  line,  and  there  deliver  them,  he  is  liable  not  only  for  his  own  negli- 
gence, but  aUo  for  that  of  his  connecting  carriers  throughout  the  route.  The 
connecting  carriers  are,  in  such  case,  regarded  as  his  agents,  for  whose  acts 
he  is  held  responsible:  Peretray.  CeMraX  Pacific  R.  R.  Co.,  4  West  Coast  Rep. 
372;  8.  C,  18  Rep.  312;  St.  Louia  etc.  Wy  Co.  v.  Piper,  13  Kan.  505;  Brywik 
V.  Menvphia  ds  P.  R.  R.  Co.,  11  Bush.  597;  Oalveaton  etc  Ry  Co.  v.  AlB&m, 
59  Tex.  193;  S.  C,  16  Rep.  28;  NeuM  v.  SmUh,  49  Vt.  255.  And  wheie  a 
carrier  has  contracted  for  the  carrying  of  goods  to  a  point  beyond  the  terminus 
of  his  line,  he  cannot,  by  stipulation,  exempt  himself  from  liability  for  loas 
happening  beyond  his  line:  Condkt  t.  Orand  Trunk  Ry  Co.,  54  N.  T.  500; 
CindnnaU  etc.  R.  R.  Co.  v.  Pontius,  19  Ohio  8t.  221;  8.  C,  2  Am.  Rep.  391; 
Oalveaton  etc  R^y  Co.  r.  AUiaon,  59  Tex.  193;  Lawson  on  Contracts  of  Car^ 
riers,  sec.  235. 

Power  of  Cassub  to  Lncrr  his  RESPONsiBiLrrr  to  his  Own  Rmm.— 
A  railroad  company  is  not,  however,  compelled,  as  a  common  earner,  to 
receive  goods  to  be  carried  to  points  beyond  its  own  line.  Its  legal  duty  is 
only  commensurate  with  its  franchise;  it  is  confined  to  its  own  line,  and  can* 
not  be  extended  beyond  it:  People  v.  Clueago  S  A.R.R,  Co.,  05  Dl.  95;  Erie 
Ry  Co.  V.  WUcta,  84  Id.  239;  8.  C,  25  Am.  Rep.  451;  MuXUgan  v.  lUinok 
Cent.  R.  R.  Co.,  36  Iowa,  181;  8.  C,  14  Am.  Rep.  514;  Berg  r.  Atchison  etc 
R.  R.  Co.,  30  Kan.  561;  Lawson  on  Contracts  of  Carriers,  sec.  236.  A  com- 
mon carrier  may  therefore  specially  contract  that  he  shall  not  be  liable  for 
any  loss  or  damage  which  does  not  happen  on  his  own  line.  He  may  under- 
take simply  to  carry  the  goods  over  his  own  route,  and  deliver  them  safely 
to  the  next  c«irrier.  Where  he  does  this,  his  liability  ceases  with  anoh  de<* 
livery,  for  he  has  then  dorfto  all  that  he  was  obliged  to  do^  either  by  law  or 
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by  tlM  ftttini  of  his  i^zeement:  Ta^  ▼.  LiUle  JSockde.  B.B.  Co^  32  Ark. 
893;  6.  a»  29  Am.  Bep.  1;  /Onois  Cte.  IL  R,  Co.  ▼.  Franhenberg,  54  IlL  88| 
B.  C,  5  Am.  Rep.  92;  Ohieago  etc.  B.  B.  Oo.  ▼.  MoatfoH,  60  111.  175:  Field  v. 
Chieaoo  etc.  R.  R.  Co.,  71  Id.  458;  Brit  R^  Co.  ▼.  WiicojB,  84  Id.  239;  S.  C, 
25  Am.  Rep.  451;  UidUd  8taie»  Bx.  Cb.  ▼.  Rnak,  24  Ind.  403;  ifii%an  t. 
nUnoiB  CenL  R,  R.  Co.,  36  Iowa,  181;  8.  C,  14  Am.  Rep.  514;  8i.  Loub  dc 
R:JL  Co.  ▼.  Piper,  13  Kan.  505;  Oaheff  y.  Qordon,  7  La.  Ann.  235;  Tardoe 
y.'ChkoQo  fie.  R.  i2.  Cb.,  85  Id.  15;  Burrou^  r.  NonMi  Jb  W.  R.  R.  Co., 
100  MaM.  26;  8.  C,  1  Am.  Bep.  78;  Pendergad  r.  Adams  Be.  Co.,  101  Mass. 
120;  Pemberton  Co.  ▼.  New  York  etc  R.  R.  Co,,  104  Id.  144;  RidneUe  v.  Batii^ 
more  etc  R.  R.  Co.,  4  Lans.  446;  6.  0.,  61  Barb.  18;  WUbeek  ▼.  HoUand,  55 
Id.  443;  HMdey  v.  New  York  Ceni.  R.  R.  Co.,  3  Thomp.  &  C.  281;  Maghee  ▼. 
Camden  etc  R*  R.  Co.,  45  N.  Y.  514;  6.  C,  6  Am.  Bep.  121;  Laimb  t.  Cam- 
den  etcR.R.df  T.  Co.,  46  N.  T.  271;  B.  C,  7  Am.  Bep.  327;  Reed  v.  CnUed 
States  Be  Co.,  4dN.  Y.  402;  S.  C,  8  Am.  Bep.  561;  Babeoek  ▼.  Lake  Shore 
R.  R.  Co.,  49  N.  Y.  491;  S.  C,  43  How.  Pr.  317;  LmdUy  ▼.  RSdmumd  <6  D. 
R.  R.  Co.,  88  N.  C.  547;  Ph^ler  y.  Carolma  C.  Ry  Co.,  89  Id.  311;  B.  C,  45 
Am.  B^.  687;  Cineimiaii  etc.  R.  R.  Co.  ▼.  Pontiue,  19  Ohio  St.  221;  8.  C.  2 
Am.  Bep.  391;  Pemuyleania  R.  R.  Co.  t.  Schwoartaenberger,  45  Pa.  8t.  208; 
Camden  etc  R.  R,  Co.  ▼.  Forsyth,  61  Id.  81;  Ameri4Xtn  Be.  Co.  ▼.  Second 
National  Bank,  69  Id.  394;  S.  C,  8  Am.  Bep.  268;  East  Tennessee  etc  B.  B. 
Co.  y.  Brumley,  5  Lea,  401;  Farmer^  etc.  Bank  v.  Champkan  T.  Co.,  23  Vt. 
186;  Railroad  Co.  v.  Prati,  22  WaU.  123;  Railroad  Co.  ▼.  Androsooggin  MiUs, 
Id.  594;  St.  John  v.  Express  Co.,  1  Woods,  612;  Kent  ▼.  Midland  Ry  Co., 
L.  B.  10  Q.  B.  1;  HaU  y.  NarUireastem  Ry  Co.,  Id.  437;  Aldridge  y.  Oreai 
Western  Ry  Co.,  15  C  B.,  N.  S.,  582;  FouOes  y.  Great  Western  Ry  Co.,  7 
Exch.  699.  But  in  the  case  of  Central  Railroad  y.  Combs,  70  Ga.  533; 
6.  C,  48  Am.  Bep.  582,  it  was  held  that  a  railroad  company  selling  pas- 
senger-tickets oyer  its  own  road  and  connecting  roads  is  bound  for  the  trans* 
portation  of  passengers  to  the  destination,  notwithstanding  a  notice  on  the 
tickets  that  it  will  not  be  liable  except  as  to  its  own  road.  Blandford,  J., 
deliyering  the  opinion  of  the  conrt  in  that  case,  said:  "  You  pay  your  money 
to  go  through,  and  the  oompany  reoeiying  it  goarantees  to  you  that  yon  shall 
go  through  safely;  it  is  an  implied  special  contract,  and  it  is  not  Umited  by 
any  statements  written  or  printed  on  the  check  or  ticket  not  signed  by  the 
passenger." 

Effbct  of  Bbcbiviko  Qoods  Consigned  to  Podtt  beyond  Terminus. — 
In  England  it  has  been  nniformly  held  that  the  receipt  of  goods  marked  for  a 
place  beyond  the  line  of  the  carrier  who  receiyes  them  implies  a  oontraot  on 
his  part  to  carry  them  to  their  final  destination,  although  no  connecticm  in 
business  ia  shown  with  other  carriers  beyond,  and  although  the  price  for  the 
through  transportation  in  not  paid  in  adyance.  The  leading  English  case  oa 
tliis  subject  is  Musehamp  y.  Lancaster  and  Preston  Junction  Ry  Co.,  8  Mee. 
&  W.  421,  decided  in  1841.  In  that  case  a  parcel  was  deliyered  at  Lancaster 
to  the  defendant,  directed  to  a  place  in  Derbyshire.  It  was  known  that  the 
defendant's  line  extended  only  as  fur  as  Preston,  where  it  connected  with  an- 
ttlier  line,  and  the  latter  with  another,  and  so  on  into  Derbyshire.  The  par- 
cel was  lost  after  it  was  forwarded  from  Preston,  and  the  defendant  was  held 
liable  for  the  loss.  Opinions  were  deliyered  by  Lord  Abinger,  G.  B.,  and  by 
Gurney  and  Bolfe,  barons.  In  delivering  his  opinion.  Lord  Abinger  said: 
"The  simple  question  in  this  case  is,  whether  the  learned  judge  misdirected 
the  jury  in  telling  them  that  if  the  case  were  stripped  of  all  other  circam- 
stanof^  beyond  the  mere  fact  of  knowledge  by  the  party  that  the  defendants 
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wen  cofiietB  only  from  Lancaster  to  Preston,  and  if,  imder  such  circom- 
ikaoees,  they  accepted  a  parcel  to  be  carried  on  to  a  more  distant  place,  they 
were  liable  for  the  loss  of  it,  this  being  eTidenoe  whence  the  jury  might  infer 
that  they  nndertook  to  carry  it  in  safety  to  that  place.  I  think  that  in  this 
propoBltion  there  was  no  misdirection.  It  is  admitted  by  the  defendants* 
eoonsel  that  the  defendants  contract  to  do  something  more  with  the  parcel 
thaa  merely  to  carry  it  to  Preston.  They  say  the  engagement  is  to  carry  to 
Pteston,  and  there  deliver  it  to  afk  agent  who  is  to  cany  it  farther,  who  is 
afterwards  to  be  replaced  by  another,  and  so  on,  until  the  end  of  the  joomcy. 
Kow,  that  is  a  very  elaborate  kind  of  a  contract;  it  is  in  substance  giving  to 
the  carriers  a  general  power  along  the  whole  line  of  the  route  to  make  at  their 
pleaaore  fresh  contracts,  which  shall  be  binding  upon  the  principal  who  em- 

I^yed  them Is  it  not,  then,  a  question  for  the  jury  to  say  what  the 

nature  of  this  contract  was  7  and  is  it  not  as  reasonable  an  inference  for  them 
to  draw  that  the  whole  was  one  contract,  as  the  contrary  ?  I  hardly  think 
they  would  be  likely  to  infer  so  elaborate  a  oontract  as  that  which  the  defend- 
ants^ counsel  suggest The  carriage  money  being  in  this  case  one  undi- 
vided earn,  rather  supports  the  inference  that  although  these  carriers  carry 
only  a  certain  distance  with  their  own  vehicles,  they  make  subordinate  con- 
tracts with  the  other  carriers,  and  are  partners  mier  «e  as  to  the  carriage 

money In  cases  like  the  present,  particular  circumstances  might,  no 

doubt,  be  adduced  to  rebut  the  inference  which  prima  fade  must  bo  made 
of  the  defendants  having  undertaken  to  carry  the  goods  the  whole  way. 
l%e  taking  charge  of  the  parcel  la  not  put  as  conclusive  evidence  of  the  con- 
tnct  sued  on  by  the  plaintiff;  it  is  ooXy  prima  Jade  evidence  of  it,  and  it  is  use- 
ful and  reasonable  for  the  benefit  of  the  public  that  it  should  be  so  considered. 
It  is  better  that  those  who  undertake  the  carriage  of  parcels  for  their  mutual 
benefit  should  arrange  matters  of  this  kind  inter  ee,  and  should  be  taken  each 
to  have  made  the  others  their  agents  to  carry  forward." 

Ghimey,  B.,  delivering  his  concurring  opinion,  said:  ''I  think  there  was  no 
misdirectian  in  this  case,  and  that  the  jury  might  fairly  infer  that  the  contract 
was  such  as  was  stated  by  the  learned  judge.  If  the  goods  were  to  be  carried 
only  in  the  narrow  sense  contended  for  by  the  defendants,  then,  if  the  place 
ef  their  deetination  were  but  three  miles  beyond  Preston,  and  they  were  lost 
on  the  other  side  of  the  railway  terminus,  the  defendants  are  not  to  be  liable, 
but  the  plaintiff  is  to  find  out  somebody  or  other  who  is  to  be  liable  in  respect 
of  the  carriage  for  those  three  miles." 

And  Bolfe,  B.,  who  had  tried  the  case,  added:  '*  1  am  of  the  same  opinion, 
and  think  the  construction  we  are  putting  on  the  agreement  is  not  only  con- 
sbtent  with  law,  but  is  the  only  one  consistent  with  common  sense  and  the 
couTenienee  of  mankind.  What  I  told  the  juiy  was  only  this,  that  if  a  party 
brings  a  parcel  to  a  railway  station,  which  in  this  respect  is  just  the  same  as 
a  coach-office,  knowing  at  the  time  that  the  company  only  carry  to  a  particu- 
lar place,  and  if  the  railway  company  receive  and  book  it  to  another  place  to 
which  it  is  directed,  prima  fade  they  undertake  to  carry  it  to  that  other  place. 
That  was  my  view  at  the  trial,  and  nothing  has  occurred  to  alter  my  opinion. 
As  to  the  ease  which  has  been  put,  of  a  passenger  injured  on  the  line  of  rail- 
way beyond  that  where  he  was  originally  booked,  I  suppose  it  is  put  as  a 
redue^  ad  abnrdum;  but  I  do  not  see  the  absurdity.  If  I  book  my  place 
at  Eioston  Square,  and  pay  to  bo  carried  to  York,  and  am  injured  by  th^ 
negligence  of  somebody  between  Euston  Square  and  York,  I  do  not  know  why 
I  am  not  to  have  my  remedy  against  the  party  who  so  contracted  to  carry  me 
to  York.    But  at  all  events,  in  the  case  of  a  parcel,  any  other  construction 
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would  open  the  door  to  incalculable  inconveniences.  Yon  book  a  pared,  and 
on  its  being  lost,  you  aro  told  that  the  carrier  ia  responsible  only  for  one  por* 
tion  of  tho  line  of  road.  What  would  b3  the  answer  of  the  owner  of  the 
goods  ? — '  I  know  that  I  booked  the  parcel  at  the  Golden  Cross  for  Liverpool, 
and  *iny  contract  ^dth  tbe  carrier  w^s  to  take  it  to  Liverpool.'  All  oon- 
venienco  is  one  way,  and  there  U  no  authority  the  other  way." 

The  views  expressed  in  the  opinions  from  which  we  have  quoted  above 
have  been  adhered  to  in  the  subsequent  English  decisions  on  the  subject 
under  consideration  :  WaUon  v.  Ambergaie  N*  ds  B.  Ry  Co,,  3  Eng.  L.  &  Eq. 
407;  CoUim  v.  Biistol  d-  E,  Ry  Co,,  11  Exch.  790;  S.  C,  7  H.  L.  Cas.  104 
Coxm  V.  Oreat  Western  Ry  Co.,  6  H.  &  N.  274;  WiUby  v.  W,  C,  Ry  Co.,  2 
Id.  703;  Mytton  v.  Midland  Ry  Co.,  4  Id.  615;  Cheat  Western  Ry  Co.  t. 
Blake,  7  Id.  987;  Wdher  v.  Oreal  Western  Ry  Co.,  3  H.  &  C.  771;  Scotthom 
V.  South  Staffordshire  Ry  Co.,  8  Exch.  341;  S.  C,  18  Eng.  L.  &  Eq.  553. 
The  rule  laid  down  in  Mu8cJiamp*s  Case  is  known  in  this  country  as  the  Eng- 
lish rule.  It  has  been  adopted  iu  Alabama,  Florida*  Georgia,  lUinoiB,  lowa^ 
New  Hampshire,  South  Carolina,  and  Tennessee;  the  courts  of  these  statei 
holding  that,  in  the  absence  of  a  special  contract  limiting  his  liability  to  his 
own  line,  the  initial  carrier  remains  liable  for  the  safe  carriiigo  to  and  delivery 
of  the  goods  at  their  final  destination  :  Mobile  tb  O.  B.  R.  Co.,  v.  Copeland,  63 
AU.  219;  S.  C,  35  Am.  Rep.  l.");  BenneU  v.  Filyau>,  I  FU.  403;  Mosher  v. 
SottUiem  Ex.  Co.,  38  Ga.  37;  SouiJiern  Ex.  Co.  v.  Shea,  Id.  519;  Cohen  v. 
SouiJiem  Ex.  Co.,  45  Id.  148;  Ilawley  v.  Screven,  62  Id.  347;  S.  C,  35  Am. 
Rep.  126;  Illinois  Cent.  R.  R.  Co.  v.  Copeland,  24  IlL  332;  lUinoia  CenL  R. 
R.  Co.  V.  Johnson,  31  Id.  380;  Illinois  Cent.  R.  R.  Co.  v.  Franketiberf/,  54  Id. 
88;  S.  C,  5  Am.  Rep.  92;  aiicago  etc.  R.  R.  Co.  v.  People,  56  IlL  365;  CW- 
cago  etc.  R.  R.  Co.  v.  Mont  ford,  60  Id.  175;  United  States  Ex.  Co.  v.  Haines, 
67  Id.  137;  Field  v.  auca'jo  etc.  R.  R.  Co.,  71  Id.  458;  MUwauJxe  etc.  Ry 
Co.  v.  S.niih,  74  Id.  197;  Adams  Ex.  Co.  v.  Wilson,  81  Id.  339;  Erie  Ry  Co. 
V.  Wdcox,  84  Id.  239;  S.  C,  25  Am.  Rep.  451;  Clucago  etc  R.  R.  Co.  v. 
diurcli,  12  HI.  App.  17;  Anjle  v.  Mississippi  etc.  R.  R.  Co.,  9  Iowa,  487; 
Mulhjan  v.  Illinois  Cent.  R.  R.  Co.,  36  Id,  181;  S.  C,  14  Am.  Rep.  514; 
Nashua  Lock  Co.  v.  Worcester  <fc  N.  R.  R.  Co.,  48  N.  H.  339;  S.  C,  2  Am. 
Rep.  242;  Cray  v.  Jackson,  51  N.  II.  9;  S.  C,  12  Am.  Rep.  1;  Bradford  v. 
Radroad,  7  Rich.  L.  201;  S.  C,  62  Am.  Dec.  411;  Kyle  v.  Laurens  R.  R.  Co., 
10  Id.  382;  Carter  v.  Peck,  4  Snecd,  403;  East  Tennessee  etc.  R.  R.  Co.  v. 
Nelson,  1  Coldw.  272;  East  Tennessee  etc.  R.  R.  Co.  v.  Rogers,  6  Heiak.  143; 
B.  C,  19  Am.  Rep.  589;  Western  d-  A.  R.  R.  Co.  v.  McElxoee,  Id.  143; 
Louisville  etc.  R.  R.  Co.  v.  Campbell,  7  Id.  253;  Railroad  v.  Stockard,  11  Id. 
5G8;  Memphis  ds  C.  R.  R.  Co.  v.  Holhway,  9  Baxt.  188;  Louistnlle  etc  R.  R. 
Co.  v.  Weaver,  9  Lea,  38;  8.  C,  42  Am.  Rep.  654.  And  see  BalOntort  cC-  O. 
R.  R.  Co.  V.  Campbell,  36  Ohio  St.  617,  S.  C,  33  Am.  Rep.  617,  where  it  is 
held  thut  one  of  several  railway  companies  accepting  f^re  for  passage  over 
tho  entire  line,  without  agreement  as  to  risks,  is  liable  for  the  safe  trans- 
portvktion  and  delivery  of  the  passenger's  baggage  at  the  end  of  the  route, 
la  discusding  the  question  under  consideration,  Perley,  C.  J.,  delivering  the 
opinion  of  the  court  in  Nashua  Lock  Co.  v.  Worcester  dt  N.  R.  R.  Co.,  48 
N.  n.  339,  S.  C,  2  Am.  Rep.  242,  said :  ''  The  first  objection  to  the  defend- 
ants' theory  of  this  transaction  is,  that  it  is  contrary  to  tho  fact.  The  owner 
of  the  goods  in  a  case  like  this  does  not  in  {j^t  appoint  or  employ  the  sacoes- 
sive  carriers  in  the  continuous  lino  as  his  agents  to  hold  his  money  for  him, 
and  as  his  agents  to  carry  it  forward  and  contract  in  his  behalf  with  the  other 
roads  for  further  transportation.    Ho  makes  but  one  contract  for  one  price;  he 
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pftyt  the  price,  and  tho  money  he  hat  paid  does  not  belong  to  him,  bat  to  the 
•Mociated  carriers,  in  proportion!  fixed  by  their  agreemcnta.  He  does  not 
inqaire,  nor  is  he  interested  to  know,  how  they  diTide  the  money.  The  eon- 
tract  La  entire  and  complete  when  he  pays  the  price  for  transportation  throogh, 
and  erezything  to  be  done  afterwards  is  regulated  by  the  standing  agreement 
among  the  associated  carriers.  He  has  no  control  orer  them  as  agents;  he 
<loes  not  and  cannot  intermeddle  with  the  manner  in  which  they  do  the  bnsi* 
ness  or  dispose  of  the  money  that  he  has  paid  for  the  carriage  of  hi«  goods. 
....  The  large  bosiness  between  different  parts  of  the  ooontry  is  done,  ae 
in  this  case,  by  parties  who  are  associated  in  long  continnoos  lines,  leoeiving 
one  fare  throagh,  and  dividing  it  among  themselves  by  mntoal  agreement. 
They  act  together  for  all  practical  purposes,  so  far  as  their  own  interests  are 
concerned,  as  one  united  and  joint  association.  In  *"*"fp"fl  and  controlling 
the  business  on  their  lines,  they  have  all  the  advantages  that  could  be  derived 
from  a  legal  partnership.  They  make  such  an  arrangement  between  them- 
selves as  they  see  fit  for  sharing  tho  losses/  as  they  do  the  profits,  that  happen 
in  any  part  of  their  route.  If,  by  their  agreement,  each  party  to  the  con* 
nected  line  is  to  make  good  the  losses  that  happen  in  his  part  of  the  route, 
the  associated  carriers,  and  not  the  owner  of  the  goods,  have  the  means  of 
ascertaining  where  the  losses  have  happened.  And  if  this  cannot  be  known, 
there  is  nothing  unreasonable  or  inconvenient  in  thoir  sharing  the  loss,  as  in 
case  of  a  legal  partnership,  in  proportion  to  their  respective  interests  in  the 
whole  route.  They  undertake  the  business  of  common  carriers,  and  must  be 
understood  to  assnmo  the  legal  liabilities  of  that  business.  They  transact  the 
basiness  under  a  change  of  circumstances;  but  the  principles  and  the  general 
policy  of  the  common  law,  which,  as  an  elementary  maxim,  holds  the  eommon 
carrier  liable  for  all  accidental  losses,  must  be  applied  to  these  new  methods 
of  transacting  the  same  business;  and  there  is  certainly  nothing  in  the  present 
condition  of  the  business  which  calls  for  any  reUxation  of  the  old  rule.  The 
great  value  of  commodities  transported  over  these  connected  lines;  the  in- 
creased risk  of  loss  and  damage  from  the  immense  distances  over  which  they 
carry  goods;  the  fact  that  where  goods  are  once  intrusted  to  carriers  on  these 
long  routes  they  are  placed  beyond  all  control  and  supervision  of  theownera— 
are  cogent  reasons  for  holding  those  who  associate  in  these  connected  lines  to 
a  rule  that  shall  give  effectual  and  convenient  remedy  to  the  owner  whose 
goods  have  been  lost  or  damaged  in  any  part  of  the  line.  Any  rule  which 
should  have  the  effect  to  defeat  or  embiurrass  the  owner's  remedy  would  be 
in  direct  conflict  with  the  principles  and  whole  policy  of  the  common  law.^ 
The  learned  j  wdge,  after  mustratisg  the  difficulties  which  a  shipper  would 
encounter  in  endeavoring  to  ascertain  where  the  loss  of  his  goods  occurred, 
added:  "A  rule  which  throws  such  difficulties  in  the  way  of  the  owner  who 
seeks  to  recover  of  common  carriers  for  the  loss  of  his  goods,  I  cannot  but 
regard  as  a  wide  departure  from  the  general  doctrine  of  the  common  law  on 
this  subject;  and  nothing  is  plainer  than  the  duty  of  courts  to  apply  the  gen- 
eral principles  of  theeommon  law  to  the  new  circumstances  which  are  introduced 
by  changes  in  the  manner  of  transacting  any  business."  And  Breese,  G.  J., 
delivering  the  opinion  of  the  court  in  HUnoia  Cent.  S.  S.  Co,  v.  Frankenbergt 
54  III.  88^  8.  C,  6  Am.  Rep.  92,  said:  ''Now,  on  the  point  of  public  conven- 
ience, which  consideration  had  great  weight  with  us  in  determining  which 
rale  should  be  adopted,  it  seems  to  us  that  consignors  of  the  productions  of 
our  country,  or  other  property  by  railroad,  should  not  be  required,  in  case  of 
loss  or  damage,  to  look  for  remuneration  to  any  other  party  than  the  one  to 
which  th^  delivered  the  goods.    It  would  be  a  great  hardship,  indeed,  to 
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oompcl  the  coosignor  of  a  few  bairels  of  flour,  delivered  to  a  railroad  in  this 
•tate,  marked  to  New  York  city,  and  which  are  lost  in  the  transit,  to  go  to 
New  York,  or  to  the  intermediate  lines  of  road,  and  spend  days  and  weeks 
perhaps,  in  endeavors  to  find  out  on  what  particular  road  the  loss  happened, 
and  having  ascertained  it,  in  the  event  of  a  refusal  to  adjust  the  loss,  to  bring 
a  suit  in  the  court  of  New  York  for  his  damages.  Far  more  just  would  it  be 
to  hold  the  company  who  received  the  goods  in  the  first  instance  as  the  re- 
sponsible party,  and  the  intermediate  roads  its  agents  to  carry  and  deliver; 
and  it  is  the  most  reasonable  and  just,  for  all  railroads  have  facilities  not  pos* 
scssed  by  a  consignor  of  tracing  losses  of  property  conveyed  by  them,  and  all 
have,  or  can  have,  running  connections  with  each  other.  Above  all,  when  it 
is  considered  the  receiving  company  can,  at  the  outset,  relieve  itself  from  its 
common-law  liability  by  a  special  and  definite  agreement,  sach  a  rule  cannot 
prejudice  them.  The  rule  being  known,  all  parties  can  readily  accommodate 
their  business  to  it»  and  no  inconvenience  can  result  to  any  one  from  its  oper- 
ation." 

Kr.  LawBon,  in  his  work  on  the  contracts  of  carriers,  section  240,  says 
that  "  ail  the  arguments  of  convenience  as  well  as  justice  are  in  favor  of  the 
English  rule;"  but  he  admits  that  the  greater  weight  of  authority  in  this 
country  is  opposed  to  that  rule. 

American  Rule. — The  doctrine  sustained  by  the  supreme  court  of  the 
United  States,  and  by  a  majority  of  the  state  courts,  is  that  a  common  car- 
rier confining  himself  to  his  common-law  liability  is  only  bound,  in  the  ab- 
sence of  a  special  contract^  to  carry  over  his  own  route,  and  safely  deliver  to 
the  next  connecting  carrier.  And  where  goods  are  delivered  to  a  carrier 
marked  for  a  particular  destination  beyond  the  terminus  of  his  route,  without 
any  directions  as  to  their  transportation  and  delivery,  save  such  as  may  be 
inferred  from  the  marks  themselves,  he  is  only  bound  to  transport  and  deliver 
them  at  the  end  of  his  line,  according  to  the  established  usage  of  the  business 
in  which  he  is  engaged.  He  is  not  liable  for  loss  or  damage  not  happening 
on  his  own  route:  Railroad  Co,  v.  Manufacturing  Co,,  16  Wall.  318;  Railroad 
Co,  V.  Pratt,  22  Id.  123;  Tiunirance  Co,  v.  Railroad  Co,,  104  U.  B.  146;  Myrick 
V.  Michigan  Cent,  R,  R,  Co,,  107  Id.  102,  reversing  9  Biss.  44;  Stewart  v. 
Tare  HauU  <fc  /.  R.  R.  Co.,  1  McOrary,  312;  Deming  v.  Norfolk  ifc  W.  R.  R. 
Co,,  21  Feil  Rep.  25;  Hood  v.  New  York  etc  R,  R,  Co,,  22  Ck)nn.  1;  Ehnore 
V.  Naugatuck  R,  R,  Co,,  23  Id.  457;  S.  C,  63  Am.  Dec.  143;  Naugatuek  R, 
R.  Co,  V.  Walerbury  B,  Co,,  24  Id.  468;  Converge  v.  Norwich  etc,  T,  Co.,  33 
Id.  166;  PUtaburgh  etc,  R'y  Co,  v.  Morton,  61  Ind.  639;  S.  C,  28  Am.  Rep. 
682;  Berg  v.  AtcMson  etc,  R,  R,  Co.,  30  Kan.  661;  Bryan  v.  Memphis  etc.  R,  R. 
Co.,  11  Bush,  697;  Perkins  v.  Portland  etc,  R,  R.  Co.,  47  Me.  073;  Skinner  v. 
Hall,  60  Id.  477;  InhabUants  v.  Hall,  61  Id.  517;  Orindle  v.  Eastern  Ex,  Co,, 
67  Id.  317;  S.  C,  24  Am.  Rep.  31;  Baltimore  etc,  R,  R.  Co.  v.  Schumacl-er,  2» 
Md.  176;  Nutting  v.  Connecticfii  R.  R.  Co.,  1  Gray,  502;  Judson  v.  Western  /?. 
R.  Co,,  4  Allen,  620;  Lowell  W,  F.  Co.  v.  Sargent,  8  id.  189;  Darling  v.  Bos- 
ton <t  W,  R.  R,  Co.,  11  Id.  295;  Oass  v.  Neto  York  etc,  R.  R.  Co.,  99  Mass.  220; 
Burroughs  v.  Norwich  <fr  W,  R,  R.  Co.,  100  Id.  26;  S.  C,  1  Am.  Rep.  78; 
Pendergast  v.  Adams  Ex.  Co,,  101  Id.  120;  Aigen  v.  Boston  «fc  M.  R,  R.  Co., 
132  Id.  423;  McMdlan  v.  Michigan  etc.  R  R,  Co.,  16  Mich.  79;  DetroU  etc.  R'y 
Co,  v.  McKenxie,  43  Id.  609;  Lawrence  v.  Winona  etc.  R.  R,  Co.,  15  Minn. 
890;  S.  C„  2  Am.  Rep.  130;  Irish  v.  Milwaukee  etc.  R'y  Co.,  19  Id.  376;  S. 
C,  18  Am.  Rep.  340;  Powell  v.  MdU,  30  Miss.  231;  S.  C,  24  Am.  Dec.  158; 
Crawford  v.  Southern  R.  R.  Amfn,  51  Miss.  222;  8.  C,  24  Am.  Rep.  626; 
Oroi9er  «fe  B.  S.  M.  Co,  y,  Missouri  Pae,  R'y  Co.,  70  Mo.  672;  S.  C,  35  Am. 
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Rep.  444;  McCarthy  v.  Tern  HauU  etc  R.R.  Co^  dlfo.  App.  150;  Vcm  8cmU 
voord  ▼.  8L  Jokn^  6  Hill,  157,  reyaramg  St.  John  t.  Vm  8ami90ord^  25  WandL 
660;  Berg  y.  NarroganaeU  8,  8.  Co.,  5  Dlaly,  894;  fTeU  t.  MerchcmU  D.  T. 
Co^  7  Id.  456;  Jaoahe  t.  Hocker,  1  Edm.  BeL  Cm.  472;  DOUm  ▼.  Kern  York  S 
Jg.  R.  R.  Co.,  1  Hilt.  231;  Root  ▼.  Great  Weetem  BTf  Co^  45  N.  Y^  524;  Read 
▼.  Ufuied 8ta»e»  Etk  Co.,  48  K.  T.  462;  BaJbeoek  r.Lahe8hore  ele.  R.  R  Co., 
49  Id.  491;  Cmklki  ▼.  OraiKi  Trwnk  Ry  Co.,  54  Id.  500;  HkuMey  r.  ^fw 
rodb  e€e.  J?.  J?.  Co.,  56  Id.  429;  Clyde  ▼.  ^tiMord,  88  Fb.  St.  358;  JTntZarlvy 
▼.  P.  F.  AB.R.R.CO.,  0  Phila.  114;  JTn^Al  ▼.  Prodtfeiiee  dt  If.  iSL  J?.  C^., 
13  R.  I.  572;  8.  C,  43  Am.  Bep.  46;  Farmert^  ds  M.Banh  ▼.  C%aiiq><aifi  T,  Co., 
23  Vt.  186;  B.C.,  56  Am.  Dec.  68;  Brininall  ▼.  Saratoga  etc.  R.  R,  Co.,  32 
Id.  666;  ffadd  ▼.  CTiMtai  ^^ctfw  etc  .^  Co.,  52  Id.  335;  S.  C,  36  Am.  Bep. 

767. 

Mr.  Jnstioa  Davis,  in  ddiYoring  the  opinion  of  the  eoart  in  Raiiroad  Co.  v. 
JiiMnu/aelttring  Co.,  16  Wall.  324,  said:  "It  is  nnfortonate  for  the  interetti 
of  oammerce  that  there  is  any  diTeniiy  of  opinion  on  sach  a  snbject,  espe- 
cially in  this  ooontry,  bat  the  rale  that  holds  the  oarrier  only  liable  to  the 
extent  of  his  own  route,  and  for  the  safe  storage  anddeliTery  to  the  next  car- 
rier, is,  in  itself,  so  jast  and  reasonable  that  we  do  not  hesitate  to  give  it  onr 
■ancttoD."  The  reasons  upon  which  the  American  doctrine  is  foanded  are 
thus  stated  by  Mr.  Lawson  in  his  work  on  the  contracts  of  carriers,  section 
238:  "  The  extraordinary  liabilities  of  common  carriers  cannot  in  jastice  be 
extended  beyond  their  own  routes,  where  alone  they  have  opportunity  for 
choosing  for  themselves  their  lenrants,  and  of  gaarding  the  property  intmsted 
to  their  care."  For  a  fall  discussion  of  tlus  subject,  see  the  opinions  in  the 
of  Van  Samteoard  t.  St.  John,  6  HiD.  157. 

Which  Cab&ixr  Liaelx  to  Surr.^The  doctrioe  of  the  English  cases  which 
have  dted  is,  that  the  initial  carrier  alone,  in  the  absence  of  a  special  con* 
tract,  is  liable  for  the  whole  route,  and  until  the  goods  reach  their  final  des- 
ttnation.  For  want  of  privity  of  contract^  the  connecting  carrier  cannot  be 
soed  by  the  shipper,  although  his  negligence  cause  the  loss.  This  part  of 
the  English  rule  has  not  been  adopted  by  the  courts  of  this  country:  Lawson 
on  CTofttracts  of  Carriers,  sec.  241;  Packard  v.  Taylor,  35  Ark.  402;  S.  C.  37 
Am.  Rep.  87;  Ncuhua  Lock  Co.  v.  Worcester  de  N.R.  R.  Co.,  48  N.  H.  339;  S. 
C  2  Am.  Rep.  242.  In  the  case  last  cited,  Perley,  C.  J.,  said:  "  I  have  not 
met  with  an  American  case  in  which  the  rule  has  been  pressed  to  the  extent 
of  holding  that  the  owner  cannot  come  on  any  carrier  by  whose  default  the 
loss  or  damage  actually  happened."  It  is  very  generally  held  in  this  coun- 
tiy  that  an  action  will  lie  against  the  oarrier  in  whose  custody  the  goods 
were  when  the  loss  or  damage  happened. 

What  Constitutb  Djelivxrt  to  ScoosxDiNa  Cakbikb.— A  carrier  who 
receives  goods  to  be  carried  to  a  place  beyond  the  terminus  of  his  own  route 
is  not  only  bound  to  cany  them  safely  over  his  route,  but  he  must  deliver 
them  to  the  next  succeeding  oarrier  in  the  line  of  transportation.  He  will 
not  be  relieved  from  liability  as  a  carrier  by  merely  storing  them  in  his  ware- 
house at  the  end  of  his  linOi  He  can  only  escape  liability  by  actually  deliv- 
ering them  to  the  saooeeding  carrier,  or  by  at  least  giving  notice  to  him. 
Said  Mr.  Jnstioe  Dairis,  in  Railroad  Co.  v.  Mami/aetmring  Co.,  16  WaU.  325: 
"  Public  p<^cy  wiU  not  allow  the  oarrier  to  escape  responsibility  on  storing 
the  goods  at  the  end  of  his  route  without  delivery  or  an  attempt  to  deliver  to 
the  conneoting  oanier.  If  there  be  a  necessity  for  storage,  it  wiU  be  oon- 
sidsred  a  mere  aeoeawa7  to  the  transportation,  and  set  as  changing  the  nature 
of  the  bailnMit."    Aad  even  where  he  gives  notice  of  the  anival  of  tiie  goods 
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at  the  end  of  his  line,  his  liability  as  carrier  oontinaes  for  a  reasonable  time 
until  the  next  carrier  can  take  them  away:  Banerqft  ▼.  Merchants*  D.  T.  Co., 
47  Iowa,  262;  S.  C,  29  Am.  Rep.  482;  CondtM  t.  MarqueUe  eie,  R,  R,  Co,, 
(S.  C.  Mich.,  NoY.  18S6),  21  N.  W.  Rep.  821;  S.  C,  81  Abb.  L.  J.  314; 
LawreneB  t.  Winona  etc  R.  R,  Co,,  16  Minn.  390;  S.  C,  2  Am.  Rep.  130; 
Tri$h  ▼.  MOwauhee  etc  Ry  Co,,  19  Id.  376;  S.  C,  18  Am.  Rep.  340;  MeD<m- 
old  Y.  Wettem  R,  R.  Corp,,  34  N.  Y.  497;  MUU  y.  Midngan  Cent.  R.  R,  Co,, 
45  Id.  622;S.G.,  6  Am.  Hep.  lo2;  Condiet  y.  Grand  Tnmk R^y  Co,,  bild.  60Oi 
RcuMon  Y.  HoUcmd,  69  Id.  611;  S.  C,  17  Am.  Rep.  894;  FanOtner  y.  Hart, 
82  Id.  413;  B.  C,  37  Am.  Rep.  674;  Erie  Ry  Co,  y.  Loekwood,  28  Ohio  St. 
858;  Hooper  v,  Chicago  etc.  R'y  Co,,  27  Wis.  81;  8.  G,,  9  Am.  Rep,  439;  Con- 
key  Y.  Milwaukee  etc  R,  R.  Co.,  31  Id.  619;  S.  C,  11  Am.  Hep.  630;  Ayree  y. 
Western  R,  R,  Corp,,  14  Blatchf.  9;  Peterson  y.  Case,  21  Fed.  Rep.  885;  Rail- 
road Co.  Y.  Mamifaeturing  Co,,  16  Wall.  31&  Bat  see  Merchants^  D,  A  T. 
Co,  Y.  Moore,  88  Bl.  136;  S.  C,  30  Am.  Rep.  541.  And  in  FauOentr  y.  Hart^ 
supra,  the  defendant^  a  connecting  carrier  in  Maesadhusetts,  was  held  liable, 
although  under  Massachusetts  decisions  he  would  not  haYe  been  liable  under 
similar  circumstances.  Where  a  common  carrier  accepts  goods  directed  to  a 
point  beyond  his  terminus,  consigned  to  the  care  of  a  connecting  carrier,  and 
the  latter  refuses  to  accept  them,  the  former  does  not  discharge  his  duty  by 
merely  storing  them,  but  he  must  inform  the  consignee  or  consignor  of  the 
interruption  in  the  transit:  Leatntky  y.  Qreai  Western  D.  Co.,  10  Mo.  App. 
134.  And  where  a  package  directed  to  the  town  of  J.  was  receiYed  by  the 
defendant,  who  gaYC  a  receipt  therefor,  stipulating  that  its  liability  should 
cease  upon  the  deliYery  of  it  to  another  carrier  at  the  agency  of  defendant 
nearest  to  the  town  of  J.,  the  burden  of  proYing  that  the  package  was  dellY- 
ered  as  stipulated  is  upon  the  defendant:  Sehutter  y.  Adams  Ex,  Co.,  5  Id. 
816.  Where  it  is  the  custom  of  a  railway  company,  to  whom  freight  is  de- 
liYered  in  the  osr  of  another  line,  not  to  receiYe  and  forward  the  same  until 
expense  bills  are  deliYered  by  the  preceding  line  with  directions,  the  first 
company,  being  couYersant  with  this  rule,  cannot  be  regarded  as  haYing  de- 
UYered  a  car  of  freight  before  complying  with  this  custom,  and  thus  exon- 
erate itself  from  loss  occasioned  by  the  delay:  Midiigan  Cent.  R,  R,  Co,  y. 
Curtis,  80  HI.,  324.  But  where  there  is  an  agreement  between  two  earners, 
operating  connecting  lines,  for  the  carriage  of  freight  OYer  both  routes  at  an 
agreed  price,  to  be  diYided  between  them,  and  where  they  haYe  a  warehouse 
used  in  conmion,  the  expense  of  handling  the  freight  being  paid  by  them  in 
common,  a  deliYery  at  the  warehouse  by  one  for  the  other,  and  notice  of  such 
deliYery,  places  the  goods  in  the  latter's  possession  as  a  carrier:  JBtna  Ins. 
Co.  Y.  Wheeler,  49  N.  T.  616.  And  if  goods  consigned  to  a  point  beyond  the 
carrier's  route  haYe  been  once  deliYered  to  a  warehouseman  and  notice  giYen 
to  the  consignee,  the  fact  that  the  consignee  refuses  to  accept  them  and  re- 
turns them  to  the  warehouse  will  not  make  the  carrier  liable  for  their  loss 
while  in  the  warehouse:  SaUnger  y.  Simmons,  8  Abb.  Pr.,  N.  S.,  409. 

AssooiATBD  Cakriktms  WHIN  LiABLB  A8  PA&TNXBS.-^It  is  generally  held 
that  to  render  associated  lines  of  carriers  partners  inter  se  or  as  to  third 
persons,  there  must  be  an  actual  sharing  of  profits  and  lossea  among  them,  or 
some  sort  of  an  arrangement  between  them,  which  is  dearly  incompatible 
with  the  absence  of  a  partnership.  The  fact  that  seYeial  oarriera*  routes  fonn 
one  continuous  line,'  and  that  by  mutual  agreement  of  the  associated  carriers 
a  through  rate  is  fixed  for  the  entire  serYice^  which  is  ooUeeted  at  one  end  of 
the  Une,  and  that  the  freight  money  is  diYided  among  them  in  an  agreed  pro- 
portioD,  does  not  make  them  partners  so  as  to  reader  them  Jointly  liaUe  tt 
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dbipperv  of  goods.  Nor  will  an  agreement  between  the  aMoetated  carriera  that 
each  one  shall  pay  for  the  Ices  occarring  on  its  own  part  of  the  line  hi*ve  the 
effect  to  make  them  liable  as  partners:  /nmnmee  Co.  v.  BaOroad  Co.,  107  U.  B. 
146;  CHtiaad  /ml  Co.  ▼.  JTowiCi  hmt,  4  Woods,  268;  Dendng  t.  NorfoOt  <6  IF. 
i?.  R,  CUk^  21  Fed.  Rep.  25;  S.  C,  18  Bep.  37;  Crc(fi  t.  BaUimore  etc.  R.  B.,  1 
McArthnr,  493;  BOnoorUi  t.  Tcait,  26  Ala.  733;  S.  C,  62  Am.  Dae.  749;  Con- 
sersev.  Normkhtie.  7.  Co.,  33 Conn.  166;  IrvmY.  NathOJU  ele.  B,  B.  Co.^  92 
m.  103;  S.  a,  34  Am.  Bep.  116;  ffy/v.  Houffh,  22  Kan.  669;  DarUng  t.  jBm< 
A  W.  B,  B,  Corp^  11  Allen,  295;  Ckm  y.  New  York  etc  B.  B.  Co.,  99 
.220iBurr(mffi»Y.Norwiekdf  W.  B.B.  Co.,  IW  Id.  26;  S.  C,  1  Am.  Bep. 
78;  HaHan  v.  Battem  B.  B.  Co.,  114  Id.  44;  Aiffen  y.  Botion  S  M.  B.  B.  Co., 
132  Id.  423;  StmUon  y.  New  Turk  etc  B,  B.  Co.,  2  E.  D.  Smith,  184;  Irwin  v. 
New  ToHtCent.  B.B.  Co.,  I  Thomp.  k  C  473;  MerridtY.  Gordon,  20  N.  Y.  93. 
The  cases  that  hold  associated  carriers  liable  as  partners  are  not  nnmeroos. 
In  Ckamfkm  ▼.  Boehoidk,  18  Wend.  175,  &  G.,  31  Am.  Deo.  376,  it  was  decided 
by  the  court  of  errors,  affirming  the  decision  of  the  snpreme  court,  that  where 
three  persons  mn  a  line  of  stages  between  two  given  points,  and  divide  the 
line  into  three  psrt8|  each  person  owning  and  maintaining  all  the  stock,  and 
httving  ahsdnte  control  of  his  part,  but  all  agree  that  the  moneys  receired  on 
any  part  of  the  whole  line  shall  be  pnt  in  a  common  fond,  and  after  deduct^ 
ing  the  expenses  of  tolls  shall  be  divided  between  the  three  in  proportion  to 
tbe  number  of  miles  of  the  line  operated  by  each,  they  are,  as  between  them- 
aelTes  and  third  persons,  partners,  and  are  jointly  liable  for  an  injury  to  a 
passenger  happening  on  any  part  of  the  line.  In  Brtu^ford  v.  South  CaroUna  B. 
R.  Co^  7  Bich.  L.  201,  S.  C,  62  Am.  Deo.  411,  it  was  decided  that  railroad 
companies  are  liable  as  Joint  contractors,  where  they  enter  into  an  agreement 
to  cany  freight  over  all  their  lines  for  one  tbroagb  fare  t a  solidb,  payable  at  the 
tenninnSy  and  pledge  themselves  collectively  to  give  satisfaction,  so  as  to  evi- 
dence by  this  and  other  acts  an  intention  to  contract  collectively;  and  one  of 
tbe  companies  is  liable  in  a  soit  for  damage  to  freight^  althoogh  the  injuy  did 
not  oecor  on  its  road. 

in  the  recent  case  of  Block  v.  Brie  S  North  Shore  DegpatehFaet  Freight  lAm, 

21  Cent^  L.  J.  506,  decided  by  the  snpreme  court  of  Msssachnsetts,  Hay  1885^ 

it  was  decided  that  if  seversl  railroads  forming  a  c<mtinuoas  line  agree,  under 

%  oertain  name,  to  carry  goods  between  two  points,  a  shipper  whose  goods 

are  lost  while  being  carried  between  such  points  has  a  remedy  agiunst  such 

roads  as  copartners,  and  may  reoover  from  them  jointly  or  severally  for  the 

loas.    Morton,  C.  J.,  who  delivered  the  opinion  of  the  court,  said:  "The 

evidence  at  the  trisl  tended  to  show  that  the  several  defendant  corporations 

formed  an  association  or  company  under  the  name  of  '  The  Erie  and  North 

Shore  Despatch,'  for  the  transportation  of  merchandise  between  Boston  and 

Chicago;  that  tiie  association  had  an  agent  in  Boston,  who  was  authorised  to 

receive  goods  at  Boston  for  transportation  over  the  line  to  Chicago^  and  to 

^ve  bills  of  lading  or  contracts  for  transportation  like  the  one  upon  which 

the  pUuntiff  sues;  that  the  plaintiff  delivered  goods  to  such  sgent,  and 

received  the  bill  of  lading  in  soit;  and  that  a  part  of  the  goods  were  lost 

between  Boston  and  Chicago.    %j  the  bill  of  lading  the  Erie  and  North 

Shore  Despatch  contracts  to  cany  the  goods  from  Boston  by  the  Fitdhburg 

railroad,  and  thence  by  the  Erie  and  North  Shore  Despatch  to  Chicago,  and 

then  to  deliver  them  to  connecting  railroad  lines  to  be  forwarded  to  Denver, 

their  destinaticn.    The  several  railroad  companies  which  form  the  assoda- 

tion  are  not  named  in  the  contract.    It  is  a  single  and  indivirible  contract^ 

by  whidi  the  Erie  and  North  Shcie  Despatch  line  agrees  to  carry  the  goods 
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•to  Chicago,  the  frefght  to  be  earned  npon  the  delivety  there  to  the  connecting 

line The   defendants  foinied  a  company,  and  in  its  name  made  a 

epecial  contract  to  carry  the  plaintiff*8  gooda  from  Boston  to  Chicago.  They 
are,  so  far  aa  the  plaintiff  is  concerned,  partners,  and  liable  jointly  and  sev- 
erally for  any  loss  or  damage  to  his  goods  between  Boston  and  Chicago,  unless 
they  are  exempted  from  liability  by  the  terms  of  the  contract."  See  also 
Lawson  on  Contracts  of  Carriers,  sec.  242;  Oill  v.  Manchester  etc  Ry,  Co., 
L.  R.  8  Q.  B.  136. 

Thiiouoh  CoNTRAcra,  What  are,  and  Evidenob  and  Effict  of.— 
where  a  common  carrier  contracts  to  carry  freight  through  to  its  destination 
at  a  point  beyond  the  terminus  of  his  own  route,  the  other  carriers  who  con- 
nect with  his  line  to  complete  the  contract  are  regarded  as  his  agents,  for 
whose  default  he  will  be  responsible.  In  determining  whether  or  not  a 
through  contract  exists  in  a  particular  case,  so  much  depends  upon  the  facta 
of  the  case  and  upon  the  nature  of  the  stipulations,  that  it  is  difficult  to  lay 
down  any  general  rule  for  determining  what  constitutes  a  through  contract. 
In  the  case  of  Pereira  y.  Central  Pacific  B,  B.  Co,,  4  West  Coast  Rep.  S72» 
it  was  held  that  whether  or  not  the  contract  in  that  case  was  a  through  con- 
tract was  a  question  of  fact  for  the  jury.  Li  CuUs  ▼.  Brainerd,  42  Vt.  5G6; 
B.  C,  1  Am.  Rep  353^  a  box  was  deliTered  to  a  line  of  common  carriers  for 
transportation  to  Brooklyn,  Iowa,  which  was  a  point  beyond  the  terminus  of 
the  receiving  carrier.  A  reoeipt  was  given  for  the  box,  which  contained  these 
words:  "Numbered  and  marked  as  aboye,  which  the  company  promises  to 

forward  by  its  railroad  and  deliver  to  — ,  or  order,  at  its  depot  in ,  ho 

or  they  first  paying  freight  for  the  same."  The  court  held  that  this  reoeipt 
constituted  a  special  contract  that  the  carrier  would  deliver  the  goods  at  the 
place  of  destination  marked  on  the  box.  In  Toledo  etc,  Ry  Co,  v.  Mcrri- 
man,  52  Dl.  123,  8.  C,  4  Am.  Rep.  590,  a  box  of  goods  was  delivered  to  the 
defendant  at  Peoria,  marked  to  the  plaintiff  at  Washington,  D.  C,  for  which 
a  receipt  was  given,  headed  "through-freight  contract,"  but  stipulating  that 
defeudant's  responsibility  should  cease  at  the  tenninus  of  its  road.  Among 
the  conditions  attached  to  the  bill  of  lading  was  this:  "  The  responsibility  of 
this  company  as  a  common  carrier,  under  this  bill  of  lading;  ....  to  ter- 
minate when  the  goods  are  unloaded  from  the  cars  at  the  place  of  delivery." 
The  evidence  showed  that  the  freight  was  forwarded  to  the  place  of  destina* 
V  .A  in  the  cars  in  which  it  was  received,  and  was  never  unloaded  at  tno 
jerroinus  of  the  plaintiff's  line.  This  was  held  by  the  court  to  be  a  case  in 
which  there  was  a  through  contract,  and  that  the  plaintiff  could  recover  for 
the  loss  of  the  box  whether  such  loss  happened  on  the  defendant's  line  or  be 
yond  its  terminus.  Breese,  C.  J.,  delivering  the  opinion  of  the  court»  aaidt 
"The  defense  was,  that  they  were  not  liable  as  common  carriers  beyond  the 
terminus  of  the  defendant's  road,  which  was  at  the  state  line,  and  as  it  was 
not  shown  the  loss  happened  on  defendant's  road,  the  plaintiff  could  not  re- 
cover. This  defense  is  utterly  groundless,  as  tbe  receipt^  or  bill  of  lading 
offered  in  evidence,  shows  upon  its  face  it  was  a  'through-freight  contract,' 
and  it  was  in  proof  by  the  defendant's  agent  that  freight  received  by  this 
company  as  through  freight  was  never  unloaded  or  delivered  at  their  ter- 
minus, but  forwarded  on  to  its  place  of  destination  in  the  cars  in  which  it  was 
received.  It  is  idle,  then,  for  the  defendants  to  claim  this  was  not  a  through 
contract,  and  that  their  liability  did  not  extend  beyond  the  terminus  of  their 
own  road.  The  defendants  must  perform  their  ocQtract»  or  show  some  valid 
excuse  for  non-performanoo.  Kone  is  shown  in  this  case.  The  plsiniifPt 
n«ht  toreoQivw  the  v^lne  of  his  goods  cannot  be  questiooed." 
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In  Kajac  y.  Boston  A  L,  R.  R.  Co,,  several  railroad  compa,Di68  Tin''ted  ia 
getting  up  au  ezcnrsion  from  BoBton  to  Montreal,  over  their  several  roads. 
The  plaintifif  bought  a  throagh-ticket  from  the  agent  of  the  Boston  end  of  the 
rpute,  and  applied  for  a  check  for  his  baggage.  Ue  was  refused  the  check, 
,«^t  was  told  that  the  baggage  would  be  aU  safe,  since  the  baggage-master 
would  go  through  with  it  to  Montreal.  The  baggage  was  lost  in  the  transit* 
and  the  plaintiff  recovered  from  the  company  whose  agent  sold  him  the  ticket. 
In  Woodward  v.  IlUnou  Central  R,  R.  Co.,  1  Biss.  403,  447,  it  was  held  thai 
a  steamboat  bill  of  lading  for  the  delivery  of  goods  at  a  certain  point  speci- 
fying the  rate  of  freight  through  to  that  point,  was  a  through  contract,  and 
b«iand  the  carrier  to  deliver  there.  Seti  also  Phillips  v.  North  Carolina  R,  R. 
Co.^  78  N.  C.  294.  In  Wahl  v.  HoU,  26  Wis.  703,  by  the  terms  of  the  biU  of 
lading  gooda  shipped  at  Milwaukee  by  a  line  of  propellers  were  to  be  deliv- 
erer! "as  addressed  on  the  margin."  The  margin  contained  these  words: 
"G-  F.  W.,  Prov.,  R.  L,  care  A.  T.  &  Co.,  Buffalo Rate  to  Provi- 
dence per  100  lbs.,  45  cents,  to  be  landed  on  India  Wharf."  This  was  held 
to  be  a  contract  to  carry  the  goods  through  to  Providence,  there  being  noth- 
ing in  the  instrument  to  limit  the  first  carrier's  liability  to  his  own  route. 
In  Fitchburg  A  W,  R.  R.  Co.  v.  Hanna,  6  Gray.  639,  B.  C,  66  Am.  Dec.  427, 
it  was  decided  that  damages  to  goods  on  any  part  of  a  line  of  transportation 
which  is  composed  of  the  lines  of  several  carriers,  who,  by  their  common 
agent,  agree  to  transport  the  goods  over  the  whole  line  at  a  specified  freight- 
age, which  is  to  be  divided  among  the  several  carriers  in  stipulated  proi)or- 
tiona,  may  be  set  off  in  an  action  by  one  of  such  carriers  for  the  whole 
freightage.  In  the  case  of  SrJmeider  v.  E'-aiHf,  25  Wis.  2H,  R.  C.  3  Am. 
Kcp.  66,  the  Pittsburg,  F.  W.,  &  C.  R'y  Comijaay  receive  d  from  the  pUintiff 
at  Pittsburg  goods  to  be  transported  to  Hudson,  Wisconsin,  guaranteeing  on 
its  behalf  and  in  behalf  of  the  otlier  carriers  constituting  the  entire  route  that 
the  through  freight  should  not  exceed  a  certain  sum,  but  expressly  restrict- 
ing its  liability  as  carrier  to  its  own  route.  The  connecting  companies,  act- 
ing independently  of  each  other,  and  having  no  knowledge  of  the  guaranty, 
charged  their  reguUr  rates,  each  paying  to  the  previous  carrier  all  back 
•charges.  The  goods,  on  their  arrival  at  Hudson,  were  delivered  to  the  de- 
fendant as  warehouseman,  who  paid  the  back  charges,  which  exceeded  the 
amount  named  in  the  guaranty.  The  plaintiff  tendered  the  latter  sum  and 
demanded  the  delivery  of  the  goods,  which  demand  was  refused.  The  court 
held  that  the  guaranty  was  not  a  through  contract,  and  that  the  succeeding 
carriers  after  the  first  had  the  right  to  charge  their  usual  rates,  and  that  the 
defendant  had  a  lien  for  the  full  amount  of  the  back  charges  paid  by  him. 
But  in  MhatuvilU  etc.  R.  R.  Co.  v.  Marsh,  67  Ind.  605,  it  was  decided  tliat 
where,  pursuant  to  an  agreement  between  connecting  railroads,  freight  is 
received  by  one  to  be  delivered  at  a  point  on  the  other's  route  for  a  sum  less 
than  the  aggregate  regular  charges  of  both,  the  latter,  upon  receiving  snch 
freight,  must  deliver  it  at  such  point  to  the  consignee,  upon  his  tcndcii ng 
such  sum.  In  the  case  of  Parmelee  v.  Western  T.  Co.,  26  Wis.  430,  the  ship- 
ping receipt  given  recited  that  the  goods  were  marked  **  F.  M.  P.,  Delavau, 
Wis.,  care  W.  W.  A.,  Buffalo,"  and  provided  that  they  were  "to  be  deliv- 
ered in  good  order,  as  addressed. '  It  was  held  in  the  light  of  the  facts  that 
the  receipt  was  given  by  a  canal-boat;  that  Buffalo  was  the  terminus  of  the 
canal;  that  the  property  was  addiessed  to  an  intermediate  consignee  at  that 
place;  and  that  the  amount  of  the  freight  charges  fixed  therein  included  only 
those  to  Buffalo — ^that  the  contract  was  not  a  through  contract,  and  that  tlio 
canal-boat  company  was  only  liable  to  Buffalo.  A  careful  examination  of  the 
Am.  I>xo.  Vol..  LXXU—ie 
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cusos  will  show  that  it  is  difficult  to  determine  whether  a  given  contract  is  a 
through  contract  or  not.  But  when  it  is  once  determined  that  a  contract  if 
a  through  contract,  all  the  authorities  are  agreed  that  the  shipper  may  re- 
cover against  the  carrier  with  whom  he  has  contracted  for  a  loss  occurring  on 
auy  part  of  the  whole  route:  Railroad  Co.  v.  Pratt,  22  Wall.  123;  Railroid 
To.  V.  Androscoggin  Mills,  Id.  594;  Percira  v.  Central  Pacific  R.  R.  Co.,  4. 
West  Coast  Rep.  372;  Cincinnati  etc.  R.  R,  Co.  v.  SpraU,  2  Duval,  4;  Wyman 
V.  Chicago  ds  A.  R.  R.  Co.,  4  Mo.  App.  35;  Nashua  Lock  Co.  v.  Nashua  <{r  W. 
R,  R.  Co.,  48  N.  H.  339;  S.  C,  2  Am.  Rep.  242;  Barter  v.  WhuUr,  49  N.  U. 
25;  Hart  v.  Rensselaer  ds  S.  R.  R.  Co.,  8  N.  Y.  87;  S.  C,  59  Am.  Dec.  447; 
Qiiimby  v.  Vanderbilt,  17  Id.  30Q;  Root  v.  Great  Western  R'y  Co.,  45  N.  Y. 
624;  Chovteaux  v.  Leech,  18  Pa.  St.  224;  Boston  etc  S.  Co.  v.  Bnwn^  64  Id.  77; 
Braci/ord  T.  South  Carolina  R.  R.  Co.,  7  Rich.  L.  201 ;  B.  C,  62  Am.  Dec.  411. 
As  to  what  constitutes  sufficient  evidence  of  a  through  contract,  it  may  be 
said  generally,  that  the  mere  payment  of  freight  money  to  the  place  of  des- 
tination, or  the  takiug  of  goods  marked  to  a  point  beyond  the  carrier's  own 
terminus,  is  not  enough.  Nor  is  the  fact  that  the  contract  fixes  the  price  for 
the  entire  carriage:  Myrick  v.  Michigan  Cent,  R,  R.  Co.,  107  U.  B.  102;  Stew- 
art V.  Terre  Haute  <fc  /.  R.  R^  Co.,  1  McCrary,  312;  McCarthy  v,  Terre  Haute 
d:  L  R.  R.  Co.,  9  Mo.  App.  159;  JEt;na  Ins.  Co.  v.  Wheeler  49  N.  Y.  616; 
Piedmont  Mfg.  Co.  v.  Columbia  ds  O.  R.  R.  Co.,  198.  C.  353. 

Exemptions  in  Contract  of  Initial  Carrier,  when  Connecting  Car- 
rier Entitled  to  Benefit  of. — ^Where  the  contract  with  the  initial  carrier 
is  a  through  contract,  the  connecting  carriers  are  each  entitled  to  the  benefit 
of  any  exemption  from  liability  that  may  be  contained  therein:  Lawson  oo 
Contracts  of  Carriers,  sec.  233;  Railroad  Co.  v.  Androscoggin  Mills,  22  Wall. 
694;  Magltee  v.  Camden  etc  R.  R.  Co.,  46  N.  Y.,  614;  Manhattan  Oil  Co.  v. 
Camden  etc.  R.  R.  Co.  54  Id.  197;  HalUday  v.  St.  Louis  etc.  R'y  Co.,  74  Mo. 
159;  S.  C,  41  Am.  Rep.  309. 

When  Bubsequent  Carrier  not  Entitled  to  Benefit  of  Exceptions 
IN  Initial  Carrier^  Contract. — When  %  common  carrier  has  transported 
freight  under  a  special  contract  which  limits  his  common-law  liability,  and 
by  which  he  undertook  to  carry  it  to  the  terminus  of  his  own  route,  and  then 
deliver  it  to  the  next  carrier,  no  authority  results  from  the  relation,  nor  from 
the  contract  empowering  him  to  enter  into  any  special  contract  on  behalf  of 
the  owner,  with  the  next  carrier,  limiting  or  restricting  the  liability  of  the 
latter.  The  common-law  liability  of  the  connecting  carrier  attaches  as  soon 
as  he  has  taken  possession  of  the  goods,  and  he  is  not  entitled  to  any  benefit 
from  the  limitation  in  the  first  carrier's  contract:  Lawson  on  Contracts  of  Car- 
riers, sea  244;  Taylor  v.  LiUle  Rock  etc  R.  R.  Co.,  39  Ark.  148;  Merehanl^ 
D.  T.  Co.,  V.  BoUes,  80  111.  473;  Banerqft  v.  Merchant  D.  T.  Co.^  47  Iowa, 
262;  S.  C,  29  Am.  Rep.  482;  Babcock  ▼.  Lake  Sftore  etc.  Ry  Co.,  49  N.  Y. 
491;  Camden  etc.  R.  R.  Co.  v.  Fwsyth,  61  Pa.  St.  81 ;  Martin  v.  American  Ex. 
Co.,  19  Wis.  336. 

Deviation,  Effect  of,  on  Liabiutt  of  CoNNscnKO  Carriers. — Con- 
necting carriers  receiving  goods  from  other  lines  are  bound  to  comply  with 
the  instructions  received  with  them,  or  marked  upon  them,  and  if  they  fail 
to  do  so,  they  will  become  liable  as  insurers.  They  cannot  claim  the  benefit 
of  a  contract  which  they  have  broken:  Georgia  R.  R.  Co.  v.  C6U;  Robinson 
V.  Merchants*  D.  T.  Co.,  45  Iowa,  470;  Jchnmm  v.  New  York  Cent,  R.  R.  Co., 
83  N.  Y.  610;  Maghee  ▼.  Camdm  etc.  R.  R.  Co.,  46  Id.  614 ;  Hinrkley  ▼. 
New  York  etc.  R.  R.  Co.,  66  Id.  429;  Fatman  v.  CineinmUi  etc.  R.  R.  Co.,  S 
Disney,  268;  OakfesUm  etc,  Ry  Ro.  v.  AlUson,  69  Tex.  193. 
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Duty  and  Liabilttt  of  Ixm  \l  Carrteh. — A  carrier  nn  ^^rtaking  to  carry 
goods  over  his  own  line  and  deliver  them  to  a  connecting  carrior,  to  be  car- 
ried to  a  point  beyond,  tnnst  deliver  with  them  bU  special  instructions  that 
have  been  received  by  him  from  tho  8hipi>er,  and  if  ho  fails  to  do  this,  he 
will  bo  liable  for  all  loss  directly  resulting  from  his  neglect:  LiUle  Mimni  /?. 
R.  Co.  V.  Washhnm,  22  Ohio  St  324.  A  carrier  acting  as  forwanling  agent 
of  the  shipper  is  liable  only  for  want  of  reasonable  diligence  and  skill: 
K^yrUtertt  /?.  B.  Co.  v.  FiUhburg  R,  R.  Co,,  6  AUen,  254.  A  carrier  relieves 
himself  from  liabity  by  proving  that  he  delivered  to  the  next  connecting 
carrier:  Dixon  v.  Columf)iu  d:l.  Ry  Co.  ▼.  4  Biss.  137.  Proof  of  neglect  und 
delay  on  the  part  of  the  subsequent  carrier,  and  thi^t  without  such  neglect 
anl  delay  the  injury  would  not  have  happened,  is  a  complete  answer  to  an 
action  against  the  first  carrier  for  injury  to  fruit  from  freezing  while  in  the 
custody  of  such  subsequent  carrier:  Michigan  Cent.  R.  R.  Co.  v.  Burroium, 

S3  Mich.  6. 

DcTY  AND  LiABiUTT  o»  CoNWECTiNO  LcTB. — ^A  Carrier  who  receives  goods 
from  a  preceding  carrier  is  bound  to  immediately  forward  them  to  their  desti- 
nation. He  cannot  justify  their  detention  on  the  ground  that,  by  his  regu- 
lations, goods  BO  received  are  not  to  be  forwarded  until  the  receipt  of  the  bill 
of  back  charges:  Dunham  v.  Boston  ds  Me.  R.  R.  Co.,  70  Me.  164;  S.  C,  «% 
Am.  Rep.  314;  MiehaeU  v.  New  York  Cent.  R.  R.  Co.,  30  N.  Y.  561.  But 
m  Unhn  Ex.  Co.  v.  iS'Aoop,  85  Pa.  St.  323,  it  was  held  that  where  one  carrier 
receives  goods  at  the  end  of  another's  line,  if  the  latter  neglects  to  inform  thft 
former  that  the  freight  is  paid,  the  goods  may  be  detained  for  a  reasonable^ 
time  ill  order  to  ascertain  the  facts. 

Lien  of  Conitectino  Carrier. — ^Whero  several  independent  carriers 
receive  goods  in  succession,  each  is  entitled  to  payment  in  advance,  or  to  « 
lien  on  the  goods,  for  his  own  charges,  and  also  for  the  back  ch.irges  paid  by 
him:  Western  T.  Co.  v.  Hoyt,  69  N.  Y.  230;  Kmgid  v.  Promlence  d:  W.  R. 
R.  Co.,  13  R.  I.  672;  S.  C,  43  Am.  Rep.  46;  Vaugltan  v.  Providence  A  W. 
R.  R.  Co.,  Id.  578.  But  a  carrier  receiving  goods  from  another  carrier  with 
knowledge  that  a  through  contract  has  been  made,  and  the  charges  paid  in 
advance,  has  no  lien  thereon  for  carrying  them  over  his  own  line:  Marsh  v. 
Union  Pac.  R'y  Co.,  3  McCrary,  236. 

Remedt  of  Shipper  when  He  cannot  Locate  Place  of  Loss.— In  all 
those  states  in  which  what  is  known  as  the  American  doctrine  prevails,  and 
In  all  cases  where  by  express  stipulation  the  carrier  limits  his  liability  to  his 
own  line,  it  is  a  question  of  great  importance  to  tho  shipper  whether  or  not 
he  has  any  remedy  in  a  case  where  he  is  unable  to  prove  in  whose  custo^ly 
his  goods  were  at  the  time  when  they  were  lost  or  injured.  The  first  case  in 
which  this  question  arose  was  8nuth  v.  New  York  Cent.  R.  R.  Co.,  43  Barb.  225. 
In  that  case  the  plaintiff  proved  the  delivery  of  the  property  in  good  order 
to  tho  Western  Railroad  Company  in  Massachusetts,  to  be  transported  to  R. 
Milliman,  in  Rochester,  New  York.  The  Western  railroad  connected  with 
the  defendant's  railroad  at  Albany,  and  when  the  goods  were  delivered  to 
Milliman  at  Rochester  by  the  defendant,  they  were  so  badly  damaged  as  to 
be  worthless.  The  plaintiff  recovered  judgment.  Johnson,  J.,  delivering 
the  opinion  of  the  court,  said:  "  The  plaintiffs  must  of  course  give  evidence 
sufficient  to  show  that  the  goods  were  in  good  condition  when  they  came  to 
the  possession  of  the  carrier,  as  part  of  the  evidence  that  they  have  been 
injured  while  in  the  carrier's  custody.  Merely  showing  a  delivery  by  the 
carrier  in  an  injured  condition  is  not  enough.  It  must  be  shown  in  what  con* 
^tion  the  oarrier  received  them,  in  order  to  prove  an  injory  in  his  handa 
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This  hitiy  l)o  shown  by  jliroct  ufTirmative  cv'ulence,  or  hy  proof  of  facta  unt] 
circumatancca  from  which  thi  prosiimptiori  of  fact  arises  that  tlie goods  wei-e 
in  proper  condition  when  t!ie  carrier  received  them.  Enough  was,  I  think, 
proved  in  this  case  to  raise  such  presumption.  The  property  was  placed  iu 
the  p  )SSGi.sio.i  of  tlie  Wcstora  Railroad  Company  in  good  order  and  condition, 
and  until  the  contrary  is  shown,  must  be  presumed  to  have  continued  i:i  that 
condition  while  in  the  possession  of  that  company.  It  was  delivered  by  the 
defendant,  after  being  transported  over  its  road  from  Albany  to  Rochester, 
in  a  damaged  condition,  an  I  the  further  presumption  necessarily  follows  thac 
it  received  the  injury  while  in  the  possession  of  the  defendant.  The  general 
rule  is,  that  things  once  proved  to  have  existed  in  a  particular  state  are  to  be 
presumed  to  have  continued  in  that  state  until  the  contrary  is  established  by 
evidence,  eitlier  direct  or  presumptive Unless  this  rule  is  to  bo  ap- 
plied to  goods  delivered  to  be  transported  over  several  connecting  railroads, 
there  would  be  no  safety  t)  the  owner.  It  would  often  be  impossible  for  him 
to  prove  a^  what  paint,  or  in  thd  hands  of  which  company,  the  injury  hap- 
pened. But  give  to  such  party  the  beneBt  of  the  presumption  that  the  goodi 
he  has  delivered  in  good  order  in  such  case  continued  so  until  they  came  to 
the  possession  of  the  company  which  delivers  them  at  the  place  of  destina- 
tion in  a  damaged  condition,  and  his  rights  will  be  completely  protected. 
The  burden  is  then  shifted  upon  the  latter  company  of  proving  that  such 
goods  came  to  its  possession  ia  a  damaged  condition,  by  w^y  of  defense.  This 
proof  the  latter  company  can  always  make,  much  more  easily  and  readily 
than  the  converse  can  be  prove'l  by  the  owner.  This  is  in  perfect  harmony 
with  a  well-settled  rule  of  Uw,  as  an  exception  to  tho  general  rule.  The 
general  rule  undoubtedly  is,  that  the  burden  of  proof  is  always  upon  the  party 
who  asserts  the  existence  of  any  f.ict  which  infers  legal  responsibility.  But 
the  exception  is  equally  woll  established,  that  i.i  every  case  the  omts  prohandi 
lies  on  the  party  who  is  i'lterested  to  support  his  case  by  a  particnlar  fact 
which  lies  more  particularly  within  his  knowledge,  or  of  which  he  must  be 
supposed  to  be  cognizaTit.  If  the  subject-matter  of  a  negative  averment  liet 
peculiarly  within  the  knowledge  of  the  other  party,  the  averment  is  taken  aa 
true  unless  di^^proved  by  thatp-irty.**  The  decision  in  this  case  was  affirmed 
by  tho  court  of  appeals,  but  no  opinion  was  reported:  See  41  N.  Y.  620. 

The  next  case  in  which  this  question  arose  is  LaugfUin  v.  Cluengo  Ji  N.  W", 
R'y  Co,t  23  Wis.  20 i.  Tho  facts  in  that  case  were  these:  The  plaintiffs,  ai 
owners  and  consignees,  residing  in  Fond  du  Lac,  Wisconsin,  sued  the  defend- 
ant, to  recover  tho  value  of  four  pieces,  about  one  hundred  yards,  of  cloth, 
which,  with  other  cloths,  making  in  nM  throe  boxes,  were  consigned  to  them 
by  a  firm  in  Jame^'t'own,  New  York.  The  boxes  were  crried  through  by 
several  connecting  lines  of  railway,  and  in  due  time  came  to  the  hands  of  the 
defendant,  by  whom  they  were  carried  to  anil  delivered  at  Fond  du  Lac  to 
the  plaintiff  in  ^]>parent  good  order.  WIk^  \  "le  b  •  *s  were  opened  the  four 
pieces  of  cloth  were  missing.  No  evidence  wos  given  of  the  condition  of  the 
boxes  when  they  came  to  the  possession  of  the  defendant  at  Chicago.  Proof 
that  the  four  pieces  of  cloth  were  in  the  boxes  when  they  were  delivered  to 
the  railway  company  at  Jamestown  was  clearly  and  positively  made.  The 
boxes,  or  one  of  tlieni.  had  been  opened  and  tho  clotli  stolen  therefrom  some- 
where  between  Jamestt)wn  and  Fon«l  du  Lac;  but  at  what  place  or  what  par- 
ticular time  or  by  whom,  tho  proofs  gave  not  the  slightest  indication.  The 
defendant  moved  a  nonsuit,  which  was  refused  by  the  court,  and  the  cause 
submitted  to  the  jury,  who  found  a  verdict  for  one  hundred  dollars  in  favor 
of  the  plaintiOr,    upon  which   judgment  was  entered.     The  supreme   court 
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fiiHrined  the  jmlgmoiit.  Dixon,  C.  J.,  who  <le!ivcrcl  tl.n:  .  j.ir.ion  o'  the  court, 
■aid:  **Uix>n  this  record,  a  very  interesting,  and  t'»  my  niinil  doubtful,  qne.s* 
tion  arise?,  as  t^  whether  any,  an  1  if  so  what.  pr.>3  imption  is  to  be  indulge<l 
against  the  Chicago  and  Xorth-western  company,  so  as  to  charge  that  com* 
puny  with  liability  for  the  loss.  It  is  manifest  that  the  recovery  agakist  it 
cannot  be  sustained  without  the  aid  of  presumption  of  some  ki  id.  To  main- 
tain their  action,  the  plaintiffs  must  show,  either  by  direct  evi<1ence  of  the  facts 
themselves  or  by  legitimate  and  proper  inference  from  other  facts  proved:  1. 
That  the  cloths  which  are  the  subject  of  euit  were  in  the  custody  of  the  de- 
fendant, as  a  common  carrier,  for  transportation  over  its  road;  and  2.  That 
while  so  in  the  custody  of  the  defendant,  they  were  lost.  These  two  facts, 
either  by  direct  proof  or  by  legal  and  proper  inference  or  presumption,  must 
have  been  established,  or  the  verdict  cannot  be  sustained.  The  direct  proof 
is  wholly  wanting.  No  one  knows  or  can  say  with  any  certainty  whatever 
that  the  cloths  ever  came  into  the  possession  of  the  defendant  at  all.  The 
most  that  can  be  said,  as  a  mere  natural  inference  from  the  facts  proved,  is, 
that  they  migJU  have  come  into  his  possession,  and  so  have  been  lost  or  stolen 
while  in  his  custody.  As  a  mere  natural  inference  or  presumption  of  fact  to  be 
drawn  or  indulged  by  the  jury,  it  is  the  slightest  and  weakest  possible,  if, 
indeed,  there  exists  any  foundation  for  it.  And  I  do  not  see  that  there  is 
any  foundation  according  to  Mr.  Starkie^s  definition  of  natural  presumptions, 
or  presumptions  of  mere /act.  If  there  be  a  presumption,  therefore,  upon 
which  the  defendant  is  to  be  held  liable,  it  must  be  of  the  second  class  spoken 
of  by  that  learned  author;  namely,  '  legal  presumptions  made  by  a  jury,  or 
presumptions  of  law  and  fact  *  Does  such  legal  presumption  exist  in  this 
case?  The  presumption  claimed  and  relied  upon  is,  that  a  particular  state  of 
things  being  once  proved,  that  state  is  presumed  to  have  continued  until  the 

contrary  is  established  by  evidence  either  direct  or  presumptive The 

rule  or  presumption  of  law  which  makes  the  defendant  liable  for  the  value  of 
the  goods,  unless  (what  seems  quite  impossible  to  be  done)  it  shows  where 
the  loss  actually  took  place,  must  be  supported  by  most  clear  and  satisfactory 
reasons  of  ]X)licy  or  necessity,  or  otherwise  it  should  be  rejected.  It  must 
be  shown  that  greater  injustice  or  more  certain  injustice  will  ensue  from  itd 
rejection  than  will  or  may  follow  from  its  adoption.  I  have  been,  as  I  have 
said,  in  very  considerable  doubt;  but  examination  convinces  uxe  that  there  are 
such  reasons,  and  that  both  principle  and  authority  sustain  the  presumption. 
The  very  uncertainty  which  exists  as  to  when  or  where  the  cloths  were  taken 
out,  or  in  whose  custody  the  boxes  then  were,  and  tho  difficulty  or  impossi- 
bility of  ever  ascertaining  those  facts,  make  the  presumption  absolutely 
necessary.  What  is  difficult  or  ini}>ossible  for  the  defendant  to  find  out  with 
respect  to  the  breaking  and  larceny  is  still  more  difficult  or  impossible  for  the 
plaintiffs.  The  defendant  posses^ses  means  and  facilities  which  the  plaintiffs  do 
not.  To  say  that  the  plaintiffs  shall  not  recover  bec.*U3e  they  have  not  ascer- 
tained and  proved  that  the  cloths  were  taken  while  the  boxes  were  in  the  cus- 
tody of  the  defendant,  is  in  effect  to  say  that  they  are  witliout  remedy  in  the 
law  for  their  loss Unless  aided  by  presumption,  they  are  witlioiit  rem- 
edy, which  is  a  positive  and  certain  injustice.  I  know  of  no  more  reasonable 
or  proper  presumption  than  that  here  invoked.     In  fact,  I  know  of  no  otiicr 

litted  to  the  facts  and  circumstances  of  tho  ca.se If  there  were  no 

redress  in  such  case,  it  could  no  longer  be  tlie  boast  of  our  law  that  there  ii 
no  wrong  without  its  remedy,  and  the  strict  liability  of  common  carriers, 
whenever  two  or  more  are  associated  in  tlic  transportation  or  connected  in 
the  line  or  route,  would  be  at  an  end.     It  would  be  far  more  in  harmony  with 
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the  rales  of  the  common  law  respecting  such  lUbility  that  any  or  all  of  the 
carriers  so  associated,  or  whose  lines  or  routes  connect,  and  who  have  had 
possession  of  the  floods,  should  bo  held  iiable,  at  the  option  of  the  owner  or 
consignee  in  such  case,  than  tha^  none  of  them  should  be.  And  the  reasons 
for  adhering  to  those  miles  of  the  common  law  probably  exist  at  the  present 
day  quite  as  much  as  ever;  and  by  some  they  are  thought  to  be  even  more 
cogent.  The  difficulties,  nay  even  impossibilities,  by  which  owners  would  be 
beset,  if  put  to  the  task  of  ascertaining  where  their  packages  or  boxes  were 
broken  open  and  contents  plundered  when  in  transit  over  our  long  routes,  are 
well  known,  and  are  illustrated  by  the  facts  of  this  case." 

We  have  quoted  thus  extensively  from  this  able  opinion,  'jecause  it  states 
so  clearly  and  forcibly  the  doctrine  under  consideration,  with  the  reasons  upon 
which  it  is  based,  and  also  because  in  all  the  cases  in  which  this  doctrine  has 
been  approved  the  judgments  of  the  courts  seem  to  have  been  largely  influ- 
enced by  the  masterly  arguments  of  the  learned  judge  who  delivered  the 
opinion  in  this  case.  The  following  cases  adopt  and  approve  the  doctrine  of 
the  two  cases  considered  above:  Montgomet^/  etc.  R'y  Co.  v.  Culver^  75  Ala. 
67«  a.  C,  51  Am.  Rep.  483;  ShHver  v.  Sioux  Oily  etc,  R.  R,  Co,,  24  Minn. 
60d,  6.  C,  31  Am.  Kep.  353;  Leo  v.  St,  Paul  etc  R"y  Co,,  30  Minn.  438;  Dkum 
V.  Richmond  etc.  R.  R,  Co,,  74  N.  C.  538;  Memphis  etc.  R.  R.  Co,  v.  HoUotoay, 
9  Baxt.  188. 

McFarland,  J.,  in  delivering  the  opinion  of  the  court  in  the  case  last  cited* 
said:  "In  view  of  the  fact  that  railroad  companies  have  these  matters  en- 
tirely in  their  control;  that  it  is  almost  impossible  for  the  owner  to  get  the 
information  which  the  companies  may  get  in  regard  to  the  loss  of  goods — we 
think  the  shipper  or  owner  shall  not  lose  the  goods  because  of  his  inability  to 

show  where  the  loss  occurred Upon  grounds  of  public  policy,  it  is 

better  to  put  upon  the  carrier  the  duty  of  tracing  up  the  loss,  and  fixing  it 
upon  the  party  first  liable,  than  to  put  the  duty  upon  the  owner." 

In  Leo  V.  St,  Paul  etc,  Ry  Co,,  30  Minn.  438,  it  was  held  that  the  rule  is 
not  changed  by  the  fact  that  the  last  carrier,  instead  of  transferring  the  goods, 
transports  them  over  its  line  in  the  foreign  car  in  which  it  received  them. 
This  rule  does  not  apply,  however,  where  there  is  no  proof  of  the  condition 
in  which  the  goods  were  when  delivered  to  the  first  carrier:  Lake  Erie  etc,  R'y 
Co,  V.  Odkes,  11  HI.  App.  489.  The  only  case  which  we  have  been  able  to  find 
that  denies  the  doctrine  of  the  above  cited  cases,  upon  the  question  under 
consideration,  is  Marquette  etc,  R,  R,  Co,  v.  Kirhwood,  45  Mich.  61;  8.  C,  40 
Am.  Rep.  453. 

Statutory  Provisions  Regulating  Liability  of  Connecting  CARRiKRa 
have  been  adopted  in  New  York  and  Missouri.  The  New  York  statute 
is  as  follows:  *'Any  railroad  company  receiving  freight  for  transportation 
shall  bo  entitled  to  the  same  rights  and  bo  subject  to  the  same  liabilities  as 
common  carriers.  Whenever  two  or  more  railroads  are  connected  together, 
any  company  owning  either  of  said  roads,  receiving  freight  to  be  transported 
to  any  place  on  the  line  of  either  of  said  roads  so  connected,  shall  be  liable  as 
common  carriers  for  the  delivery  of  snch  freight  at  such  place.  In  case  any 
such  company  shall  become  liable  to  pay  any  sum  by  reason  of  the  neg- 
ligence  or  misconduct  of  any  other  company  or  companies,  the  company  pay- 
ing such  sum  may  collect  the  same  of  the  company  or  companies  by  reason  of 
whose  negligence  or  miscondact  it  became  so  liable:**  Laws  of  N.  Y.  1847, 
c.  270,  sec.  9;  2  R.  S.  N.  Y.,  7th  ed.,  1579.  The  Missouri  statute  is  in  these 
words:  **  W  hencver  any  property  is  received  by  a  common  carrier  to  lie 
transferred  from  one  place  to  another  within  or  without  this  state,  or  when  a 
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railroad  or  other  transportation  company  iBsnes  receipts  or  bills  of  lading  in 
this  state,  the  comnum  carrier,  railroad  oi  transportation  company,  issuing 
sach  bills  of  Luling  shall  b*  liable  for  any  loss,  damage,  or  injnry  to  sach 
property  caused  by  its  negligence  or  the  negligence  of  any  other  common 
carrier,  railroad  or  transportation  company,  to  which  such  property  may  be 
deliTered  or  over  whose  line  such  property  may  pass,  and  the  common  carrier, 
railroad  or  transportation  company,  issuing  such  receipt  or  bill  of  lading  shall 
be  entitled  to  recover  in  a  proper  action  the  amount  of  any  loss,  damage,  or 
injury  it  may  be  required  to  pay  to  the  owner  of  such  property,  from  the 
common  carrier,  railroad  or  transportation  company,  through  whose  negUgenoe 
the  loss,  damage,  or  injury  may  be  sustained:*  1  R.  B.  of  Mou,  o.  14,  sec, 
696,187a 


Adams  v.  Wiggins  Ferby  Company. 

[37  UnBOUK,  M.] 

Ix  Cases  ov  Collision,  if  Both  PAETm  Contributb  Pboximatilt  anb 
DiBBCTLT  TO  Injuby,  the  plaintiff  cannot  recover;  but  this  principle 
does  not  apply  where  the  fault  or  neglect  of  the  plaintiff  contributes 
only  remotely  to  the  injury. 

Whzke  each  Party  by  his  Neougkncs  Actively  Contbibutes  to  Injuby 
at  the  time  of  its  comnussion,  there  can  be  no  recovery;  but  if  there  is  a 
mere  passive  fault  or  negligence  on  the  part  of  the  plaintiff,  he  may  re- 
cover if  the  defendant  fails  to  exercise  ordinary  care  and  prudence  in 
order  to  avoid  doing  him  a  wrong. 

Action  to  recover  damages  for  the  loss,  through  the  defend- 
ant's negligence,  of  a  barge  of  the  plaintiffs.  The  barge  was 
lying  at  the  wharf,  when  it  was  struck  by  the  defendants's  ferry- 
boat. The  defendant  denied  the  negligence  alleged,  and  averred 
that  the  barge  was  lying  at  a  point  which  had  been  appropriated 
by  the  city  ordinance  to  the  ferry-boats  belonging  to  the  defend- 
ant, and  that  the  injury  complained  of  resulted  from  the  plaint- 
iffs' wrong  in  thus  mooring  their  barge.  The  court  gave,  at 
the  instance  of  the  plaintiffs,  the  following  instruction:  "1.  If 
the  jury  shall  believe  that  the  barge  or  wood-boat  in  question 
was  moored  in  a  place  not  pennitted  by  the  city  authorities  at 
the  time  of  the  collision  referred  to  in  the  petition,  and  that 
notwithstanding  this  the  ferry-boat  of  defendant  could  have 
reached  the  landing  by  the  exercise  of  ordinary  care  and  skill  on 
the  part  of  those  who  had  charge  of  said  ferry-boat  without  in- 
flicting the  injury  complained  of,  then  the  fact  of  her  being  so 
out  of  place  constitutes  of  itself  no  defense  to  this  action."  It 
also,  of  its  own  motion,  gave  the  following  instructions:  "2.  If 
the  jury  believe  from  the  evidence  that  the  plaintiffs  were  co- 
partners at  the  time  of  the  injury  complained  of,  and  that  the 
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barge  an  J  wood  in  question  were  their  property,  and  that  the 
injury  to  said  property  was  caused  by  the  negligence  or  unskill- 
fulness  of  the  officers  or  crew  of  the  ferry-boat  belonging  to  the 
defendant,  without  any  fault  on  the  part  of  the  owners,  officers^ 
or  crew  of  the  barge  contributing  substantially  thereto,  the  jury 
should  find  for  the  plaintiffs,  and  assess  the  damages  sustained 
thereby;  3.  If  the  injury  was  caused  by  the  negligence  or  un- 
^killfulness  of  the  plaintiffs,  or  of  the  officers  or  crew  of  said 
barge,  or  if  such  negligence  or  unskillfulness  contributed  sub- 
stantially to  produce  said  injury,  or  if  the  injury  was  not  caused 
by  negligence  or  unskillfulness  on  the  part  of  the  officers  or 
crew  of  the  feiry-boat  or  agents  of  the  defendant,  then  the  jury 
should  find  for  the  defendant;  4.  If  both  parties  were  in  fault, 
and  the  fault  of  each  contributed  substantially  to  produce  said 
injury,  or  if  neither  was  in  fault,  the  jury  should  find  for  the 
defendant;  5.  If  the  barge  was  moored  and  left  by  her  owners 
in  a  hazardous  position,  and  the  officeru  and  crew  of  the  ferry- 
boat used  ordinary  care  and  skill  to  avoid  injuring  the  barge, 
and  the  injury  complained  of  occurred  notwithstanding  said 
care,  diligence,  and  skill  on  the  part  of  said  ferry-boat,  the  jury 
should  find  for  the  defendant;  6.  If  the  barge  was  in  a  danger- 
ous position  at  the  time,  and  the  injury  complained  of  would 
not  have  occurred  if  ordinary  care,  diligence,  and  skill  had  been 
used  on  the  part  of  the  ferry-boat,  then  the  jury  should  find  for 
the  plaintiffs,  unless  the  plaintiffs,  by  their  negligence  or  unskill- 
fulness at  the  time,  contributed  substantially  to  said  injury." 
And  the  court,  at  the  instance  of  the  defendant,  gave  the  follow- 
ing instruction:  **7.  If  the  jury  believe  from  the  evidence  that 
the  injury  done  to  the  barge  was  occasioned  by  the  negligence  of 
both  plaintiffs  and  the  defendant,  and  their  mutual  negligence 
caused  or  produced  the  injury,  the  plaintiffs  cannot  recover,  and 
the  jury  will  find  for  the  defendant."  The  court  also  refused 
numerous  other  instructions  asked  by  the  defendant.  The  jury 
found  for  the  plaintiffs. 

B.  A.  HiU,  for  the  appellant. 
Oray,  for  the  respondents. 

By  Court,  Scorr,  J.  The  rule  that  there  can  be  no  recovery 
when  both  plaintiff  and  defendant  are  in  fault,  and  each,  by  his 
negligence  or  otherwise,  has  contributed  proximately  and  di- 
rectly to  the  injury,  has  its  most  frequent  application  in  cases 
of  collisions  of  vessels,  carriages,  and  like  vehicles  when  they 
are  in  motion  and  on  the  public  thoroughfares.     But  in  such 
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collisions,  if  one  party  iinda  the  other  in  fault,  he  cannot  wan- 
tonly or  intentionally  inflict  an  injury  upon  him.  The  princi- 
ple above  stated  does  not  apply  to  cases  in  which  the  fault  or 
neglect  of  the  plaintiff  has  contributed  remotely  to  the  injury. 
Because  one  has  committed  a  fault,  or  been  guilty  of  a  negli- 
gence, he  does  not  thereby  place  himself  at  the  mercy  of  every 
one  who  may  encounter  or  come  in  the  way  of .  the  object  in  re- 
lation to  which  the  fault  or  negligence  has  been  committed  or 
imputed.  If  a  person  discovers  that  a  fault  has  been  committed 
by  another,  he  is  not  thereby  released  from  the  obligation  of 
conducting  himself  with  ordinary  care  and  prudence  in  relation 
to  him  in  order  to  avoid  doing  an  injury. 

In  the  case  of  BaUerfield  v.  Forrester,  11  East,  60,  the  defend- 
ant, for  the  purpose  of  making  some  repairs  to  his  house,  which 
was  close  to  the  road-side  at  one  end  of  the  town,  had  put  a 
pole  across  this  part  of  the  road,  a  free  passage  being  left  by 
another  branch  or  street  in  the  same  direction.  The  plaintiff, 
at  an  hour  in  the  evening  when  there  was  light  enough  to  dis- 
cover the  obstruction  at  the  distance  of  one  hundred  yards,  was 
riding  very  violently,  and  not  observing  the  obstruction,  his 
horse  ran  against  it  and  fell  with  his  rider,  who  was  much  hurt 
in  consequence  of  the  accident.  In  answer  to  the  plaintiff's 
action.  Lord  Ellensborough  said  a  party  is  not  to  cast  himself 
upon  an  obstruction  which  h^s  been  made  by  the  fault  of 
another,  and  avail  himself  of  it  if  he  do  not  himself  use  ordinary 
and  common  caution  to  be  in  the  right.  In  cases  of  persons 
riding  upon  what  is  considered  the  wrong  side  of  the  road,  that 
would  not  authorize  another  purposely  to  ride  up  against  them. 
One  person  being  in  fault  will  not  dispense  with  another's  using 
ordinary  care  for  himself.  Two  things  must  concur  to  support 
this  action — an  obstruction  in  the  road  by  the  fault  of  the  de- 
fendant, and  no  want  of  ordinary  care  to  avoid  it  on  the  part  of 
the  plaintiff. 

In  the  case  of  Daviea  v.  Mann,  10  Mee.  &  W.  545,  the  plaint- 
iff, having  fettered  the  forefeet  of  an  ass,  turned  it  into  a  public 
highway,  and  as  the  ass  was  grasdng  on  the  side  of  the  road, 
about  eight  yards  wide,  the  defendant's  wagon,  with  three 
horses,  the  driver  being  behind,  coming  down  a  descent  at  a 
smart  pace,  ran  against  the  ass,  knocked  it  down,  and  the 
wheels  running  over  it,  it  soon  after  died.  The  plaintiff  recov- 
ered. The  court  said  that  although  the  ass  was  wrongfully  on 
the  road,  the  defendant  wa^  bound  to  go  along  the  road  at 
such  a  pace  as  would  be  likely  to  prevent  mischief.     Were  this 
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not  so,  a  man  might  justify  driving  over  goods  left  on  a  public 
highway,  or  even  over  a  man  lying  asleep  there,  or  the  purposely 
running  against  a  carriage  going  on  the  wrong  side  of  the  road. 
In  the  case  of  Kfrwhacker  v.  Cleveland  etc,  B.  B,  Co.,3  Ohio 
St.  189  [62  Am.  Dec.  246],  it  is  said  that  the  mere  fact,  how- 
ever, that  one  person  is  in  the  wrong  does  not  of  itself  discharge 
another  from  the  observance  of  a  due  and  proper  care  toward 
him  or  the  duty  of  so  exercising  his  own  rights  as  not  to  injure 
him  unnecessarily.  There  have  been  numerous  adjudications, 
both  in  England  and  in  this  country,  where  parties  have  been  held 
responsible  for  their  negligence,  although  the  party  injured  was, 
at  the  time  of  the  occurrence,  culpable,  and  in  some  of  the  cases 
in  the  actual  commission  of  a  trespass.  In  the  case  of  Trow  v. 
Vermont  Central  R,  R.  Co.,  24  Vt.  488  [58  Am.  Dec.  191],  it  was 
held  that  when  the  negligence  of  the  defendant  is  proximate, 
and  that  of  the  plaintiff  remote,  the  action  can  then  well  be 
sustained,  although  the  plaintiff  is  not  entirely  without  fault 
This  seems  to  be  now  settled  in  England  and  in  this  country. 
Therefore  if  there  be  negligence  on  the  part  of  the  plaintiff, 
yet  if  at  the  time  the  injury  is  committed  it  might  have  been 
avoided  by  the  defendant  in  the  exercise  of  reasonable  care  and 
prudence,  an  action  will  lie  for  the  injury. 

The  case  of  New  Haven  Steamboat  Co,  v.  Vanderbilt,  16  Conn. 
428,  was  one  for  an  injury  to*  a  steamboat.  The  defendant 
claimed,  and  offered  evidence,  that  at  the  time  of  the  injury 
the  lights  of  the  boat  were  not  up  according  to  the  statute  law 
of  the  state,  and  prayed  the  court  to  instruct  if  this  was  so  the 
plaintiff  could  not  recover.  The  court  said  that  while  on  the 
one  hand  a  party  shall  not  recover  damages  for  an  injury  which 
has  been  brought  on  himself,  neither  shall  he  be  allowed  to 
protect  himself  from  an  injury  which  he  has  committed  because 
the  party  injured  was  in  the  wrong,  unless  such  wrong  contrib- 
uted to  produce  the  injury,  and  even  then  it  would  seem  a  party 
is  bound  to  use  common  and  ordinary  caution  to  be  in  the  right. 
Sedgwick,  in  his  work  on  the  law  of  damages,  p.  470,  approves 
the  principle  of  the  case  of  Davies  v.  Mann,  10  Mee.  &  W.  545 , 
to  which  reference  has  been  made.  So  does  Angell,  in  his  trea- 
tise on  the  law  of  carriers,  p.  532;  as  also  Judge  Bedfield,  in  his 
book  on  railways. 

We  have  stated  the  facts  of  most  of  the  cases  to  which  we 
have  referred,  because  it  seemed  necessary  to  do  so  in  order  fully 
to  understand  their  bearing  upon  the  matter  before  us.  We 
conceive  the  law  as  deduced  from  them  to  be,  that  although 
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where  both  parties  are  in  fault,  where  there  is  negligence  on 
both  sides,  and  both  actively  contribute  to  the  injury  at  the  time 
of  its  commission,  there  can  be  no  recovery;  yet  where  there  is  a 
mere  passive  fault  or  negligence  on  the  part  of  the  plaintiff,  the 
defendant  is  bound  to  the  observance  of  ordinary  care  and  pru- 
dence in  order  to  avoid  doing  him  a  wrong.  In  the  case  before 
OS,  the  boat  received  the  injury  complained  of  when  she  was 
moored;  and  although  she  was  in  a  prohibited  place — one  from 
which  she  had  been  lawfully  ordered  to  be  removed — the  defend- 
ant was  not  released  from  the  obligation,  imposed  both  by  law 
and  sound  morality,  of  using  ordinary  care  and  diligence  in 
order  to  avoid  injuring  her.  If  by  the  fault  of  the  plaintiffs  iu 
leaving  their  boat  at  the  place  where  she  was  found  the  defend- 
ant could  not  avoid  injuring  her,  by  the  observance  of  ordinary 
care  and  prudence,  they  will  be  without  redress. 

We  are  of  the  opinion  that  the  instructions  given  put  the  law 
of  the  case  correctly  to  the  jury,  and  although  some  of  the  refused 
instructions  may  have  contained  correct  legal  propositions,  yet, 
as  the  instructions  given  embodied  the  law  of  the  case,  the  de- 
fondant  was  not  prejudiced  by  their  refusal. 

Judge  Napton  concurring,  judgment  affirmed. 

RiCBABDsoN,  J.,  dissented. 


LlABIIJTT  FOR  DaMAOB  OCCASIONED  BT  COLLISION  OT  VESSELS:  See  Duggifli 

T.  WcUaon,  60  Am.  Dec  5G0,  note  568,  where  other  cases  are  collected;  InnU 
T.  SUamer  Senator,  Id.  577. 

Pabtt  may  Recover  where  his  Own  Neolioence  does  not  Directlt 
Contribute  to  Injitby:  Norria  v.  Litchfield,  69  Am.  Dec.  646,  note  550; 
Daly  y.  Norwich  ds  W.  R.  R.  Co,,  68  Id.  413,  note  421;  Vickamrg  ds  J.  R.  R. 
Co,  T.  Patton,  66  Id.  552,  note  574,  where  other  cases  are  collected;  Luoob  y« 
Neip  Bedford  A  T.  R,  R.  Co.,  Id.  406,  note  409. 


Slowey  v.  McMukray. 

[27  Mxnouxi,  113.] 
DSTINCnON   BETWEEN    MORTOAOB    AND  CONDITIONAL    SaLE    IS  ThIS:  if  the 

relation  of  debtor  and  creditor  remains,  and  a  debt  still  subsists  between 
the  partif^,  it  is  a  mortgage:  bat  if  the  debt  is  extinguished  bv  the  agree- 
ment of  the  p<irtie8,  or  the  money  advanced  was  not  by  way  ot  loan,  and 
the  grantor  has  the  privilege  of  refunding  if  he  pleases  by  a  given  time, 
and  thereby  entitling  himself  to  a  reconveyance,  it  is  a  conditional  sale. 
Ijt  Cass  of  Conditional  Sale,  Partt  Insisting  on  Perforicance  ot 
Pboxise  to  Reconvby  to  him  must  himself  comply  with  the  conditions 
imposed  upon  him. 
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Erbob  to  tlio  St.  Louis  laud  court.     The  petition  alleged  that 
on  the  foiii  teenth  of  August,  1855,  the  plaintiflf  owned  a  certain 
lot  in  the  city  of  St.  Louis,  which  he  held  subject  to  a  deed  of 
trust  to  secure  two  notes— one  for  six  hundred  and  sixteen  dol- 
lars, and  the  other  for  six  hundred  and  eight j-two  dollars;  that 
when  the  former  note  became  due  he  was  unable  to  pay  it,  and 
McMurray  loaned  him   three   hundred  dollars,  for  which  the 
plaintiff  agreed  to  pay  interest  at  the  rate  of  two  and  a  ha^f  per 
cent  per  month  for  six  months;  that  he  gave  his  notes  to  Mc- 
Murray for  the  sum  thus  loaned;  that  he  gave  to  McMurray 
three  hundred  and  sixteen  dollars,  with  which,  and  the  money 
loaned  as  stated  above,  McMurray  paid  the  note  of  six  hun- 
dred and  sixteen  dollars  when  it  became  due;  that  when  the 
notes,  executed  by  him  in  favor  of  McMurray,  became  due  lie 
paid  to  him  two   hundred  dollars,  and  t-ook   up  two  of  those 
notes;  th^t  when    the   six-hundred-and-eighty-two-doUar  note 
became  due,  the  plaintiff  failed  to  pay  the  same,  and  the  trustee 
proceeded  to  sell  the  lot  in  controversy;  that  at  and  before  this 
sale  it  was  agreed  between  the    plaintiff  and   McMurray  that 
plaintiff  should  remain  in  possession  of  the  premises,  and  that 
McMurray  should  bid  in  the  same  in  his  own  name  for  the  ben- 
efit of    the   plaintiff,    and  pay  said  note  for  six  hundred  and 
eighty-two  dollars,  and  that  if  plaintiff  would  i^ay  back  to  said 
McMurray  said  sum  of  six  hundred  and  eighty-two  dollars,  and 
also  pay  him   the   sum  of   one  hundred  and  fifty  dollars,  the 
balance  remaining  due  on  the  notes  from  plaintiff  to  McMurray 
above  mentioned,  within  one  year  from  the  date  of  said  sale, 
McMurray  would  reconvey  said  premises  to  the  plaintiff;  that 
at  the  sale  on  the  fourteenth  of  August,  1855,  McMurray  bid 
the  sum  of  one  thousand  and  five  dollars  for  the  premises,  and 
received  the    trustee's  deed  therefor;  that  on  the  eleventh  of 
October,  1855,  plaintiff  paid  forty  dollars  to  McMurray  in  part 
discharge  of  the  amount  which  he  had  agreed  to  pay;  that  on 
the  seventeenth  of  November,  1855,  McMurray  sold  the  prem- 
ises to  one  Ackerman  for  one  thousand  one  hundred  dollars; 
that  Ackerman  took  with  notice;  that  when  the  trustee's  sale 
took  place,  the  amount  due  from  j^l^ntiff  to  McMurray  was 
eight  hundred  and  forty  dollars  and  thirty-six  cents;  that  on 
the  fourteenth  of  Auguat,  1856,  plaintiff  went  to  McMurray' s 
place  of  busines  for  the  purpose  of  paying  him  what  he  owed 
him,  and  of  demanding  a  deed;  that  the  land  was  worth  two 
thousand  dollars;  that  at  the  trustee's  sale  the  plaintiff  had  pro- 
cured the  attendance  of  other  persons,  and  had  made  arrange- 
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ments  with  them  to  purchase  iu  the  property  for  him,  but  he 
had  been  induced  by  HcMurray  to  enter  into  the  agreement 
referred  to  above.  The  plaintiff  prayed  the  court  to  annul  the 
deed  to  Ackerman,  and  that  the  defendants  be  required  to  con- 
vey to  the  plaintiffs,  upon  the  payment  of  the  debt  due'  to  M  c- 
Murray;  and  that  if  the  court  should  not  order  the  deed  to  be 
canceled,  judgment  be  given  against  McMurray  for  three  hun- 
dred and  twenty-three  dollars,  the  overplus  of  McMurray's  bid 
after  paying  the  sum  of  six  hundred  and  eighty-two  dollars; 
also  for  nine  hundred  and  ninety-five  dollars,  what  the  prem. 
ises  were  worth  over  and  above  the  one  thousand  and  five  dol- 
lars paid  by  McMurray.  At  the  close  of  the  testimony  the 
coortgave  the  following  instruction,  or  declaration  of  the  law: 
"On  the  evidence  in  this  cause  the  plaintiff  cannot  recover. " 
The  other  facts  are  stated  in  the  opinion. 

S,  T.  and  A.  D,  Glover,  mid  Wingaie,  for  the  plaintiff  in  error. 
/.  Z.  Smith,  for  the  respondent  McMurray. 

By  Court,  Soorr,  J.  As  the  light  in  which  this  and  contracts 
fiimilar  to  that  involved  in  this  suit  should  be  regarded  is  a 
matter  of  some  importance,  and  as  cases  of  this  kind  are  not  of 
unusual  occurrence,  it  may  be  as  well  to  look  a  little  into  this 
matter. 

We  do  not  well  see  how  the  transaction  between  these  parties 
can  be  regarded  as  a  mortgage  or  a  quasi  mortgage,  or  how  the 
law  of  mortgages  is  applicable  to  it.  It  may  be  premised  that 
contracts  of  this  kind  are  narrowly  watched,  and  courts  lean 
strongly  in  favor  of  the  right  of  redemption.  Chancellor  Kent 
Bays  that  the  distinction  between  a  mortgage  and  a  bill  of  sale 
is,  that  if  the  relation  of  debtor  and  creditor  remains  and  a  debt 
still  subsists,  it  is  a  mortgage;  but  if  the  debt  is  extinguished 
by  the  agreement  of  the  parties,  or  the  money  advanced  was  not 
by  way  of  loan,  and  the  grantor  has  the  privilege  of  refunding 
if  he  pleases  by  a  given  time,  and  thereby  entitling  himself  to  a 
reconveyance,  it  is  a  conditional  sale:  4  Kent's  Com.  145.  In 
the  case  before  us,  we  conceive  that  the  relation  of  debtor  and 
creditor  had  ceased  to  exist  between  the  parties.  The  debt  be- 
tween them  was  extinguished.  After  the  execution  of  the  deed 
by  the  trustee  to  McMurray  there  was  no  evidence  of  any  debt 
due  by  Slowey  to  McMurray.  The  witness  Vogel  proves  that  he 
deUvered  all  evidences  of  indebtedness  on  the  part  of  Slowey  to 
McMurray  to  Slowey.  McMurray  then  no  longer  had  any  rem- 
edy against  Slowey.     No  remedy  existed,  nor  was  it  reserved  in 
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terms.  If  the  property  had  proved  insufficient  to  pay  the  debt 
which  iti  is  maintained  existed  betwen  the  parties,  and  McMur- 
ray  had  brought  a  suit  for  a  foreclosure  with  a  view  to  obtain 
the  balance  of  his  debt  after  exhausting  the  mortgaged  prem- 
ises, how  would  he  hare  stood  in  a  court,  with  the  denial  of 
Slowey  that  the  transaction  was  a  mortgage  backed  by  an  abso- 
lute deed,  and  with  no  evidence  of  any  indebtedness  on  the  pari 
of  Slowey  ?  Can  we  suppose  that  a  mortgage  was  contemplated 
under  such  circumstances  ?  In  the  case  of  Brant  v.  Robertson, 
16  Mo,  146,  the  point  of  inquiry  was,  whether  Brant  held  the 
notes  of  Robertson  by  assignment  from  Ford,  and  if  he  did  not, 
whether  he  advanced  the  money  to  Ford  in  payment  of  the 
notes  upon  any  express  undertaking  of  Robertson  to  pay  the 
money  otherwise  than  by  forfeiting  his  interest  in  the  property. 
Here  the  notes  were  given  up  to  Slowey,  and  it  is  not  claimed  in 
the  petition  that  the  payment  and  reinbursement  of  the  money 
was  to  be  made  with  any  other  view  than  to  obtain  a  reconvey- 
ance. Under  our  law,  which,  as  it  is  understood,  allows  an 
absolute  deed  to  be  converted  into  a  mortgage,  without  the 
averment  of  any  accident,  fraud,  or  mistake,  what  security  for 
titles  would  there  be  if  such  verbal  promises  should  be  main- 
tained to  convert  absolute  deeds  into  mortgages  ?  Olaver  v,  Payn, 
19  Wend.  518;  Robinson  v.  Gropley,  2  Edw.  Oh.  138. 

The  case  of  Russell  v.  Oeyer,  4  Mo.  384,  did  not  arise  between 
the  debtor  or  owner  of  the  property  sold  and  the  purchaser. 
That  was  a  bill  by  a  creditor  to  subject  the  interest  it  was  alleged 
his  debtor  had  acquired  by  reason  of  a  promise  to  him  that  he 
should  redeem.  The  court  held  that  after  the  expiration  of  the 
time  agreed  upon  for  the  redemption,  there  was  no  interest  in 
the  debtor  which  could  be  subjected  to  an  execution.  In  the 
case  of  Flowers  v.  Sprotde,  2  A.  K.  Marsh.  509,  it  was  held  that 
a  purchaser  at  a  sheriff's  sale,  promising  to  return  the  property 
to  the  debtor  if  the  money  given  is  repaid  by  a  certain  day,  can- 
not be  obliged  to  do  so  if  the  money  is  not  punctually  paid.  It 
was  also  held  that  such  a  promise  was  without  consideration. 
In  the  case  of  Oetman  v.  Oetman,  1  Barb.  Ch.  499,  real  estate 
was  sold  under  an  execution,  and  the  purchaser  at  the  sheriff's 
sale  sold  his  bid  to  two  other  persons,  who  advanced  the  money 
therefor  upon  an  agreement  between  them  and  the  wife  of  the 
judgment  debtor  that  her  children  should  have  six  years  to  re- 
fund the  purchase-money  and  interest,  and  have  a  conveyance 
of  the  property;  it  was  held  that  this  was  a  mere  agreement 
with  the  mother  to  sell  the  property  to  her  children,  at  any  time 
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within  the  siz  years,  for  the  purchase-money  and  interest,  and 
that,  as  there  was  no  agreement  on  the  part  of  the  mother  or 
children  to  take  the  property  and  pay  for  it  within  that  time,  it 
was  an  agreemenfr  without  any  consideration  to  support  it,  and 
was  therefore  invalid;  and  it  was  held  that  it  was  an  agreement 
required  to  be  in  writing  within  the  statute  of  frauds,  even  if 
there  had  been  sufficient  consideration  to  support  it.  We  do 
not  regard  the  case  of  Eeisler  v.  Madeira,  3  Watts  &  S.  384, 
as  conflicting  with  those  above  cited.  In  that  case  there  was 
a  mutual  agreement  in  writing,  signed  by  the  parties  before  the 
sale,  in  which,. among  other  things,  it  was  stipulated  that  the 
creditor  in  the  execution  should  buy  and  hold  the  land  of  the 
debtor  in  the  execution  at  the  sheriff's  sale,  and  a  small  sum  in 
comparison  with  the  value  of  the  estate  was  agreed  upon  as  that 
at  which  it  should  be  bid  in.  There  was  an  unadjusted  account 
between  the  parties,  which  was  to  be  settled  within  three  months, 
and  the  balance  due  was  to  be  paid  within  that  time.  The 
greater  portion  of  the  debt  due  on  the  execution  was  paid,  and 
a  receipt  for  it  was  indorsed  on  the  agreement.  The  money  not 
having  been  paid  within  the  time,  the  creditor  claimed  that  the 
deed  was  absolute.  The  court  regarded  the  transaction  as  a 
mortgage  or  deed  of  trust,  and  permitted  the  heirs  of  the  debtor 
in  the  execution  to  recover  the  value  in  money  of  the  interest  of 
their  ancestor  in  the  land,  as  it  had  been  conveyed  away  by  the 
creditor.  As  the  sum  was  fixed  by  the  parties  at  which  the  land 
should  be  bought  in,  as  that  sum  was  greatly  below  the  value  of 
the  land,  as  was  shown  by  the  debtor's  payment  at  the  time  of 
the  agx*eement,  causing  a  great  disparity  between  the  value  of 
the  land  and  the  sum  for  which  it  was  sought  to  be  held,  and  as 
there  was  a  stipulation  in  the  agreement  by  the  debtor  to  pay 
the  balance,  we  can  see  nothing  in  the  case  which  impairs  the 
force  of  those  stated  in  this  opinion. 

There  is  another  class  of  cases  growing  out  of  the  conduct 
of  debtors  and  purchasers  at  public  sales.  This  is  where  the 
purchaser  becomes  such  under  such  a  state  of  facts  as  would 
make  it  a  fraud  to  permit  him  to  hold  on  to  his  bargain.  As  if 
a  purchaser,  by  means  of  a  promise  to  reconvey  to  his  debtor, 
should  induce  a  relaxation  of  the  efforts  on  his  part  to  prevent 
a  sacrifice  of  his  property,  and  thereby  obtain  it  at  an  under- 
price,  or  if  the  purchaser,  taking  advantage  of  that  reluctance 
invariably  manifested  by  those  attending  public  sales  to  interfere 
with  &ny  arrangement  a  debtor  makes  to  save  his  property, 
ihonld  create  an  impression  that  he  was  buying  for  the  debtor. 
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thereby  preventing  competition,  or  by  any  other  iinproi^er 
means  obtain  the  property  of  a  debtor  at  a  sacrifice,  such  con- 
duct would  convert  the  purchaser  into  a  trustee  for  the  benefit 
of  those  who  were  defrauded  by  his  conduct.  Such  cases  go 
upon  the  ground  of  fraud,  and  courts  will  give  relief  without 
regard  to  the  circumstance  whether  the  agreement  was  a  written 
or  a  verbal  one,  or  whether  it  was  supported  by  a  consideration 
or  not.  Such  are  the  cases  of  Hose  v.  Bates,  12  Mo.  30;  Eslill  v. 
MUler,  3  Bibb,  177. 

The  cases  seem  to  establish  these  principles :  that  a  promise 
by  one  purchasing  the  property  of  a  debtor  at 'a  public  sale  to 
reconvey  to  him  must  be  supported  by  a  sufficient  consideration, 
and  if  the  subject  of  the  sale  is  real  estate,  the  promise  must  be 
in  writing  to  take  it  out  of  the  provisions  of  the  statute  of  frauds; 
that  such  promises,  when  made  under  circumstances  like  those 
in  this  case,  even  when  valid  and  binding,  are  regarded  as  con- 
ditional sales,  and  not  as  mortgages,  and  the  party  insisting  on 
their  performance  must  himself  comply  with  the  conditions  im- 
posed on  him. 

Making  an  application  of  these  principles  to  the  case  before 
us,  it  will  be  seen  that  the  contract  or  promise  made  by  McMur- 
ray,  even  if  binding  in  law,  constituted  the  transaction  a  con- 
ditional sale,  and  not  a  mortgage;  that  the  party  plaintiff  not 
having  complied  with  the  terms  of  the  sale,  he  cannot  insist  on 
a  reconveyance  of  the  lot;  that  the  instiiiction  asked  by  the 
plaintiff  was  tantamount  to  a  request  to  decide  the  cause  in  his 
favor,  and  as  there  was  no  jury,  the  court  itself  hearing  the 
cause,  we  are  not  of  the  opinion  that  the  court  erred  in  refusing 
the  request;  we  are  not  of  the  opinion  that  the  pleadings  and 
evidence  in  the  cause  warranted  any  such  instruction.  The  in- 
struction given  was  nothing  more  than  the  judgment  of  the 
court  upon  the  whole  case  after  it  had  been  submitted.  No 
instruction  was  asked  seeking  the  opinion  of  the  court  as  to  the 
effect  of  any  fraud  in  the  transaction.  The  sum  at  which  Mc- 
Murray  resold  the  lot  is  a  strong  circumstance  in  this  case.  It 
is  not  pretended  that  the  sale  was  a  feigned  one. 

The  question  of  usury  was  not  raised  by  the  pleadings,  and 
the  petition  is  not  framed  with  a  view  to  obtain  any  relief  under 
the  statute  against  usury. 

As  the  contract  to  reconvey  was  rescinded,  the  defendant 
should  have  restored  the  forty  dollars  received  under  it.  There 
is  no  error  complained  of  on  the  score  of  this  omission,  but  as 
the  plaintiff  says  that  he  was  to  remain  in  the  house  and  pay 
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interest  on  the  money,  and  the  defendant  says  he  was  to  pay 
\wenty-fiye  dollars  a  month  for  the  privilege  of  remaining  in 
the  house,  we  may  take  it  that  the  forty  dollars  was  received  as 
rent. 
Affirmed. 

Naftoit,  J.,  oononned. 

BiOHABDsoVy  J.,  did  not  sii. 

DormfCTioN  bktwkss  Mobtoaos  ahd  OomMmoiiAL  Salb:  Bm  Fowkr  v. 
Aonevm,  62  Am.  Dec.  490,  note  506;  Stephen*  v.  Sharrod,  56  Id.  776^  note 
782;  McLcatghJm  v.  Shepherd,  52  Id.  646,  note  649;  TurtUpaeed  v.  Ounmng- 
kam,  50  Id.  190,  note  195,  where  other  caaaa  are  collected,  and  this  tabject  is 
oonsidered  at  some  length.  A  sale  with  an  agreement  to  repnrohaae,  though 
narrowly  watched,  ia  construed  like  any  independent  agreement  between 
strangers,  and  the  right  of  redemption  u  restricted  to  the  appointed  time 
Turner  ▼.  Kerr,  44  Mo.  433,  citing  the  principal  case. 

Thx  pkincifal  cask  is  albo  crrso  in  McNew  v.  Booih,  42  Mo.  192,  to 
the  point  that  wherever  a  party  becomes  a  pnrehaser  nnder  snch  oircum- 
stances  as  would  make  it  a  fraud  to  permit  him  to  hold  on  to  his  bargaia*  a 
court  of  equity  will  relicTc  against  such  fraud. 


Carb  v.  Steamboat  MiomaAN. 

[27  MiMOUXi.  196.] 

Oabubb  Who  Rbxbvbs  or  Biu«  of  Ladivo  Pkiviliob  or  RssBiPPnra 
goods  is  liable  for  any  loss  occurring  on  the  boat  on  which  the  goods  are 
reshipped,  if  under  like  circumstances  he  would  be  liable  had  the  loss 
occurred  on  his  own  boat. 

Pununx  or  RisHiPPDro  Bibsbtxd  in  Bill  or  Laoiko  CoirrEBS  oklt 
Right  or  TBAHBrsKBiiro  Qooos  to  another  ressel  for  the  purpose  of 
being  transported  to  the  port  of  destination,  and  does  not  authorize  the 
temporary  storing  of  them  on  a  wharf-boat  at  the  point  of  reshipment. 
And  a  carrier  will  not  be  permitted,  for  the  purpose  of  relieving  himself 
from  liability  for  loss  of  goods  while  stored  on  such  wharf-boat,  to  show 
t)uit  the  usual  and  customary  mode  of  reshipping  was  to  place  the  cargo 
on  whari-boats  at  the  point  of  reshipment,  to  be  taken  therefrom  by 
other  boats  bound  for  the  port  of  destination. 

Appeal  from  St.  Louis  court  of  common  pleas.  The  opiiiioa 
Btates  the  case. 

Hudson  and  Thomas^  for  the  appellant. 

Knim  and  Harding^  for  the  respondenta 

By  Court,  Riohabdson,  J.  Tne  plaintiffs  shipped  at  New 
Orleans  four  cases  of  merchandise,  which  the  defendant  con- 
tracted to  transport  and  deliver  at  St.  Low's,  **  the  dangers  of 

Am.  Dbo.  Fol.  LXXU— 17 


258  Cabu  v.  Steamboat  Michigan.        [Missouri, 

the  river  and  fire  only  excepted,"  and  in  the  bill  of  lading  re- 
served **  the  piivilege  of  resbipping."  This  action  is  brought 
for  a  breach  of  the  contract  in  failing  to  deliver  the  goods.  It 
appears  that  the  boat  proceeded  on  her  voyage  as  far  as  Cairo, 
and  not  being  able  to  proceed  farther  immediately,  on  account 
of  the  condition  of  the  river,  her  officers  transferred  her  cargo 
to  the  wharf-boat  afc  Cairo,  with  instructions  to  reship  tbe  same 
on  smaller  boats,  and  then  returned  to  New  Orleans.  The 
whaif-boat  sank  a  few  hours  after  the  Michigan  left,  and 
the  plaintiffs'  goods  were  lost.  The  defendant  offered  on  the 
trial  to  prove  that  the  wharf-boat  did  not  sink  through  any 
fault  of  her  officers  or  crew,  and  that  it  was  customary  for 
boats  in  that  trade  to  deposit  freight  on  the  wharf-boat  de- 
signed for  reshipment  on  smaller  yessels,  but  the  courfc  refused 
to  receive  the  evidence. 

The  principle  involved  in  this  case  was  settled  by  this  court 
in  LiMle  v.  Semple,  8  Mo.  99  [40  Am.  Deo.  123],  in  which  it  was 
decided  that  the  privilege  of  reshipping  does  not  discharge  the 
boat  from  any  liability  not  excepted  in  the  contract;  and  though 
the  right  is  secured  of  transshipping  on  another  boat,  the  lia- 
bility continues  until  the  goods  are  safely  delivered  at  the  port 
of  destination.  The  privilege  of  reshipment  reserved  in  the 
contract  is  intended  for  the  benefit  of  the  carrier,  and  does  not 
limit  his  liability;  for  if  the  goods  are  safely  delivered,  he  will 
earn  his  freight  whether  they  are  carried  in  his  own  or  another 
vessel;  and  his  obligations  are  commensurate  to  the  reward  he 
contracted  to  receive:  Whilesidea  v.  BusseU,  8  Watts  &  S.  44; 
Angell  on  Carriers,  sec.  227.  If  the  goods  are  lost  on  the  ves- 
sel on  which  they  are  reshipped,  by  a  peril  excepted  in  the  bill 
of  lading,  and  by  reason  of  an  accident,  which  would  excuse 
the  carrier  if  the  loss  had  occuiTcd  on  his  own  boat,  he  will 
not  be  responsible  if  he  has  the  privilege  of  transshipment;  but 
he  will  be  liable  for  any  loss  occurring  on  the  boat  on  which 
the  goods  are  reshipped,  if  under  like  circumstances  he  would 
be  liable  had  the  loss  occurred  on  his  own  boat  If  the  car-' 
rier,  without  the  privilege  reserved  in  the  bill  of  lading,  reships 
on  another  boat,  on  which  the  goods  are  lost  even  by  an  inevi- 
table accident,  he  will  be  liable,  unless  the  necessity  to  reship 
results  from  a  disaster  to  the  vessel;  and  with  the  privilege  of 
reshipping  he  has  no  right  to  remove  the  cargo  except  from  one 
boat  to  the  other,  and  then  his  responsibility  continues  the  same 
as  though  it  had  not  been  removed.  Without  the  stipulation  in 
this  bill  of  lading  of  the  right  to  reship,  it  would  not  be  pre* 
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tended  that  the  Michigan  was  authorized  to  deposit  her  cargo 
on  the  wharf-boat,  and  the  right  secured  by  the  stipulation  was 
limited  to  the  simple  act  of  transferring  from  one  boat  to  an- 
other. The  evidence  was  properly  excluded,  and  with  the  con- 
currence of  the  other  judges,  the  judgment  will  be  affirmed. 


Reservatton  or  Pritilkox  or  Reshipment  ix  Bill  or  Lading,  Errscr 
•p:  See  HateheU  v.  Steamer  Compromi^^,  68  Am.  Deo.  782;  LiUle  v.  SempU, 
40  Id.  123»  note  124;  CauUay  ▼.  Timti^,  39  Id.  505;  note  to  Chandler  v. 
Sprague^  38  Id.  425,  where  this  rabject  is  diBCuased;  McGregor  v.  KUgore^ 
27  Id.  260. 


Babton  v.  Murbain. 

[27  Muwimi,  235.  J 

ExsMPLinoATiOK  or  Patsict  Cebtified  by  Commissionkb  or  Gknzral 
LANi>-orncs  nmy  be  received  in  evidence  without  proof  of  the  lou  of  the 
original. 

CvDXR  MisaouBi  CoDB,  CEBTiriXD  Copns  or  Deeds  or  Convetanci  may 
BE  Receivsd  in  Etidekce  upon  proof  that  the  originahi  are  not  "  within 
the  power  *  of  the  party  offering  the  copies.  And  the  words  "  within  the 
power  "  are  to  be  constraed  as  not  within  his  control  or  possession,  nor 
within  the  possession  of  his  agent,  servant,  or  bailee. 

Certified  Copy  or  Deed  Conveying  Military  Bounty  Land  in  Miebouri, 
which  is  execnted  in  another  state,  and  there  acknowledged  in  accordance 
with  the  laws  of  such  state,  bat  not  in  accordance  with  the  law  of  Mis- 
souri, can  only  be  read  in  evidence  npon  proof  of  the  loss  or  destruction 
of  the  original.  But  such  loss  will  be  presumed  from  proof  that  search 
has  been  made  in  the  proper  place  and  by  the  proper  person,  and  that 
the  instrument  cannot  be  found  after  due  diligence  has  been  used  in 
looking  for  it. 

AcnoN  to  recover  possession  of  a  tract  of  land.  The  plaintiff, 
m  support  of  her  title,  introduced  in  eyidence,  against  the  ob- 
jection of  the  defendant,  an  exemplification  of  a  patent  to  one 
Dresser,  certified  by  the  commissioner  of  the  general  land- 
office.  She  then  offered  in  evidence  a  copy  of  a  deed  from  said 
Dresser  to  one  Biggs,  which  was  acknowledged  in  the  state  of 
Massachusetts  before  a  jiistice  of  the  peace.  The  copy  was 
certified  by  the  clerk  of  the  circuit  court  of  Howard  county,  in 
the  state  of  Missouri  The  testimony  of  Mr.  Shackelford,  re- 
ferred to  \ji  the  opinion,  was  to  the  effect  that  he  had  requested 
one  Donohoe,  now  dead,  to  apply  to  the  administrator  of  Wil- 
liam Hector's  estate  in  St.  Louis  county  for  the  title  papers  to 
the  tract  in  controversy;  that  Donohoe  informed  him  that  he 
had  done  so,  and  was  informed  that  said  papers  were  in  the 
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clerk's  office;  that  be  had  applied  to  the  clerk  for  said  papers, 
who  made  search  for  them,  and  told  him  that  they  had  all  been 
abstracted  from  the  office;  that  after  Donohoe's  death  witness 
had  written  several  letters  for  Wharton  R.  Barton,  and  re- 
quested him  to  send  them  to  St.  Louis  and  have  inquiry  made 
for  said  title  papers,  also  a  letter  to  said  Biggs,  to  be  forwarded 
to  Baltimore,  making  inquiry  for  said  deed  from  Dresser  to 
Biggs;  that  he  had  a  letter  from  St.  Louis  stating  that  no  trace 
•of  said  deed  could  be  found.  The  testimony  of  Mr.  Barton 
referred  to  in  the  opinion,  was  that  he  had  forwarded  the  let- 
ters to  St.  Louis  and  to  Baltimore,  but  had  received  no  answer 
from  Biggs.  The  court  excluded  this  deed,  whereupon  the 
plaintiff  took  a  nonsuit,  with  leave,  etc.  The  other  facts  appear 
in  the  opinion. 

Shackelford f  for  the  plaintiff  in  error. 

Harris  and  Boordmany  for  the  defendant  in  error. 

By  Court,  Richardson,  J.  The  exemplification  of  the  patent 
certified  by  the  commissioner  of  the  general  land^office  was 
properly  received  in  evidence  without  proof  of  the  loss  of  the 
original;  and  it  is  said  to  be  evidence  of  as  high  a  nature  as  the 
original,  as  it  is  a  recognition  by  the  government  itself  of  the 
validity  of  its  own  grant  under  its  own  seal :  Patterson  v.  Winn, 
5  Pet.  242.  But  we  think  that  the  copy  of  the  deed  from  the 
patentee  to  Biggs  was  properly  rejected. 

When  there  is  no  ground  of  suspicion  that  a  paper  is  inten- 
tionally withheld,  and  there  is  no  apparent  motive  for  deception, 
the  courts  are  very  liberal  in  regard  to  secondary  evidence. 
Thus  it  has  been  held  that  a  party  claiming  under  a  warranty 
deed  is  not  presumed  to  hold  the  title  papers  anterior  to  his  own 
deed,  because  they  are  supposed  to  be  in  the  hands  of  his  war- 
rantor, who  retains  them  for  his  own  protection:  Lord BuckJiasi 
V.  Fenner,  1  Co.  1;  Jackson  v.  Woolsey,  11  Johns.  453;  Eat07i  v. 
Campbell,  7  Pick.  10;  Cook  v.  Hunter,  2  Tenn.  113;  and  in  such 
cases  copies  may  be  read;  also  that  a  purchaser  at  a  sheriff's 
sale  may  give  copies  in  evidence  when  it  is  necessary  to  deduce 
the  title  of  the  person  whose  property  has  been  sold,  because  he 
is  only  privy  in  estate,  and  is  not  supposed  to  have  the  custody 
of  the  original:  Den  d,  v.  HilUard,  2  Murph.  270;  and  that  a 
copy  is  admissible  when  the  grantee,  who  is  presumed  to  have 
the  original,  is  out  of  the  state:  Boone  v.  Dyke,  3  T.  B.  Mon« 
632;  Eaton  v.  Campbell,  7  Pick.  10;  or  the  paper  is  in  the  hands 
of  a  third  person  under  such  circumstances  that  the  law  will 
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not  compel  liim  to  produce  it,  or  that  be  is  bejond  the  process 
of  the  court:  United  Slates  v.  Reyharn,  6  Pet.  352. 

In  reference  to  instruments  conveying  or  affecting  real  estate 
in  this  statSy  which  are  acknowledged  or  proved,  certified,  and 
recorded,  pursuant  to  the  general  law  on  the  subject,  the  same 
spirit  of  liberality  is  indicated  in  the  forty-sixth  section  of  our 
act  concerning  conveyances  (1  B.  G.  1855,  p.  365),  which  declares 
that  when  it  shall  be  shown  to  the  court,  by  the  oath  or  affida- 
vit of  the  party  wishing  to  use  a  copy,  or  of  any  one  knowing 
the  fact  that  such  instrument  is  lost,  or  not  within  the  power  of 
the  party  wishing  to  use  the  same,  the  record  thereof,  or  the 
transcript  of  such  record,  certified  by  the  recorder  under  the 
seal  of  his  office,  may  be  used  without  further  proof.  It  is  not 
necessary  to  show  that  the  instrument  is  lost  or  destroyed,  but 
the  transcript  may  be  used  upon  proof  that  the  original  is  not 
within  the  power  of  the  person  offering  it :  QHbert  v.  Boyd^  25 
Mo.  27.  The  words  of  the  statute,  "not  within  the  power," 
should  be  construed  as  not  within  the  control  or  possession  of 
the  party  wishing  to  use  a  copy — that  is,  not  in  the  possession 
of  the  party,  his  agent,  servant,  or  bailee,  or  other  person  under 
his  control.  Therefore,  if  the  original  is  presumed  to  be  in  the 
bands  of  a  third  person,  a  copy  may  generally  be  read  without 
the  preliminary  oath  or  affidavit  of  the  party  wishing  to  use  it; 
and  in  all  other  cases,  in  the  absence  of  any  suspicion  of  unfair- 
ness, nothing  more  should  be  required  than  that  the  oath  or 
affidavit  should  show  that  the  original  is  not  within  the  control 
of  the  person  offering  a  copy. 

The  property  in  controversy  is  a  part  of  the  military  bounty 
land,  and  there  is  special  legislation  in  reference  to  instruments 
conveying  or  affecting  land  in  the  military  district,  the  policy  of 
which  is  obvious.  The  fifty-first  section  of  the  act  concerning 
conveyances  (1  B.  C.  1855,  p.  'i^^)  provides  that  every  instru- 
ment in  writing,  which  conveys  or  in  any  way  affects  any  real 
estate  situate  in  this  state,  and  being  part  of  the  military 
bounty  land  in  this  state,  "  which  has  been  or  may  hereafter  be 
made  and  executed  out  of  this  state  and  within  the  United 
States,  and  which  has  been  or  may  hereafter  be  acknowledged  or 
proved  in  conformity  with  the  laws  and  usage  of  the  state,  ter- 
ritory, or  district  in  which  such  instrument  has  been  or  may 
hereafter  be  made,  executed,  acknowledged,  or  proved,  for  the 
execution,  acknowledgment,  or  proof  of  instruments  in  writing, 
conveying  or  affecting  real  estate  within  such  state,  territory,  or 
district,  shall  be  recorded  in  the  county  in  this  state  in  which 
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such  land  be  situated."  And  the  fifty-fifth  section  permits  copies 
of  such  instruments,  or  of  the  record  of  the  same,  duly  certified, 
etc.,  to  be  read  in  evidence,  with  like  effect  as  if  the  original 
were  produced  and  read,  upon  proof  of  the  loss  or  destruction 
of  the  original  instrument. 

Tt  will  be  observed  that,  though  the  legislature  out  of  tender- 
ness to  the  vendees  of  the  soldiers  of  the  war  of  1812 — ^the  great 
majority  of  whom  were  non-residents  of  this  state — ^allowed  to 
be  recorded  conveyances  of  land  in  the  military  district,  with 
certificates  of  acknowledgment  that  are  insufficient  to  deeds 
conveying  land  in  other  parts  of  the  state,  it  denies  the  right  to 
use  secondary  evidence  in  such  cases  under  the  same  circum- 
stances that  it  is  permitted  in  cases  of  ordinary  deeds.  In  one 
case  a  copy  may  be  used  upon  proof  that  the  instrument  is  lost 
and  not  within  the  power  of  the  party  wishing  to  use  it;  but  in 
the  other,  only  on  proof  of  the  loss  or  destruction  of  the  original. 
The  difference  in  the  language  of  the  forty-sixth  section  and 
fifty-fifth  section  is  too  marked  to  be  the  result  of  accident,  and 
we  suppose  it  was  intended  to  impose  stricter  terms  on  one 
class  of  instruments  than  on  the  other. 

It  is  not,  however,  deemed  necessary,  in  order  to  let  in  second- 
ary proof  of  the  contents  of  a  deed  conveying  land  in  a  mili- 
tary district,  and  not  acknowledged  according  to  the  general 
law,  that  there  should  be  evidence  of  an  absolute  loss  of  the 
original.  In  the  nature  of  things,  it  is  seldom  that  an  actual 
destruction  of  a  paper  can  be  shown,  and  proof  falling  short 
of  this  must  be  received,  and  as  a  general  rule,  it  ought  to  be 
sufficient  to  raise  the  presumption  of  loss  that  search  has  been 
made  in  the  proper  place  and  by  the  proper  person,  and  that 
the  paper  cannot  be  found  after  due  diligence  has  been  used  in 
looking  for  it. 

The  deed  may  have  been  acknowledged  in  conformity  to  the 
laws  of  Massachusetts  where  it  was  executed,  but  the  prelimi- 
nary proof  of  the  loss  of  the  original  was  not  sufficient  to  admit 
the  copy  in  evidence.  It  does  not  appear  from  the  testimony 
of  Mr.  Shackelford  or  of  Mr.  Barton  that  either  of  them  ever 
made  any  search  at  any  place  or  time,  or  ever  had  an  inter- 
view with  any  person  who  had  the  right  to  the  custody  of  the 
original.  It  is  not  shown  that  Bector's  estate  ever  had  any 
connection  with  the  land;  and  if  it  had,  the  second-hand  state- 
ments of  the  administrator  would  not  be  received,  because  he  ia 
a  competent  witness  and  might  be  called  to  testify,  and  there- 
fore his  declarations  were  mere  hearsay,  and  inadmissible. 

The  other  judges  concurring,  the  judgment  will  be  affirmed. 
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Copt  or  United  States  Patent  Certitied  bt  Comhissiover  or  General 
LA2nM)FnrE  U  admissible  in  evidence  where  the  origioal  is  proved  to  have 
been  lost:  Laeef^  ▼.  Davia,  66  Am.  Dec.  624;  Stephenmm  ▼.  Doe,  46  Id.  469 
note  496»  where  prior  cases  are  collected. 

Whk&b  Deed  waa  Executed  akd  Acknowledged  in  Kew  York, 
aJthongh  the  certificate  of  the  connty  clerk  fails  to  certify  that  it  was  eze- 
cnted  and  acknowledged  according  to  the  laws  of  that  state,  it  is  entitled  to 
record  in  Michigan;  and  as  the  record  of  snch  deed  is  admissible  in  evidence, 
so  also  would  the  original  be  admissible  without  preliminary  proof:  Laee^  ▼. 
Daeis,  66  Am.  Dec.  624. 

Record  Copt  or  Leer  Deed,  when  Admissible  in  Evidence:  Bee 
Harvey  v.  Thorpe,  65  Am.  Dee.  344;  WkUwell  v.  Emory,  69  Id.  220;  Rushiit 
▼.  Shields,  66  Id.  436,  note  441;  Beverly  v.  Burke,  54  Id.  351;  HammaU  v. 
Emerson^  46  Id.  598;  Lee  v.  Mathewe,  44  Id.  493;  Budd  v.  Brooke,  43  Id.  321| 
Andrewe  v.  DaMeoni  Id.  606;  Seethriei  v.  BoMlAn,  42  Id.  251,  note  254,  whei« 
other  cases  are  collected. 

The  principal  case  is  cited  to  these  points  in  the  following  cases:  that 
the  words  "not  within  the  power  **  should  be  construed  as  not  within  the  con- 
trol or  possession:  Boyce  v.  Mooney,  40  Mo.  105;  that  the  degree  of  diligence 
which  a  party  who  wishes  to  introduce  a  copy  of  an  instrument  in  endenoe 
must  use  in  looking  for  the  original  must  depend  upon  the  circumstances  of 
each  case:  CItristy  v.  Cavanagh,  45  Id.  377;  that  a  deed  to  be  effectual  must» 
if  not  acknowledged  in  conformity  with  the  laws  of  Missouri,  have  been 
proved  and  acknowledged  in  accordance  with  the  laws  of  the  state  where  the 
same  is  executed,  and  a  copy  can  only  be  used  upon  showing  the  loss  or 
destruction  of  the  original:  Orispen  v.  Sannavan,  50  Id.  418;  ToUen  v. 
James,  55  Id.  496;  that  where  search  is  made  by  the  proper  persons  in  the 
proper  places,  and  the  papers  cannot  be  found,  the  proof  of  loss  is  suffioientx 
ffMlAard  v.  OUpm,  57  Id.  444. 

Ths  princifal  GA8B  IS  DiBTiNoinsHED  in  TuUy  V.  Campbett,  60  Mo.  100. 


Tmgg  V.  Taylob. 

far  KxMOina,  945.] 


Material  Alteration  or  Negotiable  Instrhhent  will  Render  It  Iv« 
VALID,  even  in  the  hands  of  an  innocent  holder,  as  against  any  party 
thereto  not  consenting  to  the  alteration.  And  this  rule  applies  to  an 
accommodation  note  fraudulently  altered  before  it  is  negotiated. 

AenoN  on  a  negotiable  promissory  note  made  by  W.  W. 
Norris  and  John  Taylor,  in  favor  of  Norris,  and  by  him  in- 
dorsed to  plaintiflf  Trigg.  At  the  trial  the  evidence  showed 
that  Taylor  signed  a  note  for  five  hundred  dollars,  with  said 
Norris  and  for  his  accommodation,  and  that  this  not^  was 
fraudulently  altered  by  Norris  into  a  note  for  one  thousand  five 
hundred  dollars,  and  indorsed  to  the  plaintiff.  This  note  as 
altered  was  the  note  sued  on.  The  evidence  tended  to  show 
that  the  alteration  was  so  skillfully  done  that  in  the  ordinary 
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transactions  of  business  it  would  not  have  been  noticed.  The 
fifth  instruction  referred  to  in  the  opinion  was  as  follows:  "5. 
If  the  court  find  from  the  evidence  that  the  note  sued  upon  was 
executed  by  the  defendant  for  the  sum  of  five  hundred  dol- 
lars, then  the  plaintiff  is  entitled  to  recover  that  amount,  unlesB 
said  insti'ument  was  altered  after  it  came  into  the  hands  of  the 
plaintiff."    Judgment  was  rendered  against  the  plaintiff. 

Stevens  and  Vest,  for  the  appellant. 
Adams,  for  the  respondents. 

By  Court,  Eichabdson,  J.  It  is  a  general  role  thait  any  altera- 
tion in  a  material  part  of  a  bill  of  exchange  or  promissory  note, 
as  in  the  date,  sum,  or  time  when  payable,  or  consideration,  or 
place  of  payment,  will  render  the  bill  or  note  invalid  as  against 
any  party  thereto  not  consenting  to  such  alteration,  even  in  the 
hands  of  an  innocent  holder:  Edwards  on  Bills,  95;  Ch.  Bills, 
182;  Woodworth  v.  Bank  of  America,  19  Johns.  391  [10  Am.  Dec. 
239];  Nasro  v.  Fuller,  24  Wend.  374;  Bruce  v.  WeatcoU,  3  Barb. 
374.  The  application  of  this  principle  is  not  affected  by  the 
skillfulness  with  which  the  alteration  is  made,  or  the  probability 
that  the  closest  observer  will  fail  to  discover  it.  In  Hall  v.  Ful- 
ler, 5  Barn.  &  Cress.  750,  a  check,  properly  filled  up  for  three 
pounds,  drawn  by  a  customer  on  his  banker,  came  into  the 
hands  of  a  third  person,  who,  by  a  chemical  process,  expunged 
the  original  sum  and  inserted  a  larger  sum,  but  in  such  a  man- 
ner that  no  person  in  the  ordinary  course  of  business  could  ob- 
serve it.  The  banker  paid  the  check,  and  it  was  decided  that 
he  could  not  charge  the  customer  for  anything  beyond  the  sum 
for  which  the  check  was  originally  drawn,  and  that  as  the  cus- 
tomer in  drawing  the  check  gave  no  opening  to  the  fraud,  the 
consequences  of  it  fell  on  the  banker. 

No  good  reason  is  perceived  why  the  rule  would  not  prevail 
in  the  case  of  an  accommodation  note  fraudulently  altered  before 
it  is  negotiated;  and  the  cases  that  distinguish  accommodation 
paper,  before  it  is  issued,  and  negotiated  instruments,  will  be 
tound  we  think,  to  have  arisen  under  the  English  stamp-acts. 
The  altered  note  is  no  more  the  act  of  the  maker  in  one  case 
than  in  the  other;  and  because  a  person  may  be  willing  to 
serve  a  friend  by  the  use  of  his  name  for  a  given  sum,  it  is  against 
the  usual  course  of  such  transactions  and  the  experience  of  men 
to  say  that  an  authority  is  inferred  to  substitute  a  large  sum  for 
that  mentioned  and  fully  written  in  the  body  of  the  note.  The 
recognition  of  such  a  doctrine  would  destroy  all  confidence,  for 
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• 

few  men  would  be  willing  to  aid  others  at  the  expense  of  their 
own  ruin,  which  no  degree  of  caution  could  avert.  If  a  blank 
is  left  for  the  amount  to  be  inserted,  it  may  be  said  with  some 
propriety  that  the  person  signing  the  instrument  may  be  con- 
sidered as  having  authorized  it  to  be  filled  up  for  any  amount, 
and  that  it  is  proper  that  he,  rather  than  an  innocent  holder, 
should  suffer  the  consequence  of  any  abuse  of  his  confidence;  but 
no  such  authority  can  be  presumed  when  the  instrument  is  com- 
plete and  the  blanks  entirely  filled.  If,  however,  a  bill,  note,  or 
eheck  is  so  negligently  drawn,  with  blank  spaces  left  for  the 
addition  of  other  words  or  figures,  that  alterations  can  be  made 
so  as  not  to  excite  suspicion,  the  loss  ought  to  fall  on  the  per- 
son in  fault;  according  to  the  familiar  rule,  that  when  one  or 
two  persons  must  suffer  by  the  act  of  a  third,  the  one  who 
affords  the  means  to  the  wrong-doer  must  sustain  the  loss. 

This  was  the  principle  on  which  Young  v.  Orote,  4  Bing.  253, 
was  decided.  In  that  case  a  customer  of  a  banker  delivered  to 
his  wife  printed  checks  signed  by  himself,  with  blanks  for 
the  sums  to  be  filled  up  by  her.  She  caused  them  to  be  filled 
up  vrith  the  words  "fifty  pounds,"  the  "fifty"  being  com- 
menced with  a  small  letter  in  the  middle  of  a  line,  and  in  this 
condition  she  delivered  the  check,  which  was  afterwards  altered 
by  inserting  at  the  beginning  of  the  line  in  which  the  word 
"fifty"  was  written  the  words  "three  hundred."  The  banker 
paid  the  check  for  three  hundred  and  fifty  pounds,  and  it  was 
held  that  the  loss  must  fall  on  the  customer.  But  the  case  at 
bar  was  not  tried  on  this  theory;  and  the  question  whether  the 
defendant  was  guilty  of  negligence  in  leaving  open  spaces  in  the 
note,  so  that  Norris  vrith  greater  facility  could  alter  the  amount 
and  impose  on  the  plaintiff,  was  not  submitted  to  the  juiy  in 
any  of  the  instructions. 

The  fifth  instruction  asked  by  the  plaintiff  was  properly  re- 
fused, because  the  fraudulent  alteration  avoided  the  security, 
and  as  the  plaintiff  could  not  recover  by  force  of  the  instru- 
ment on  which  he  declared,  he  could  not  recover  at  all:  Suiton 
V.  Toomer,  6  Barn.  &  Cress.  416;  Ch.  Bills,  191. 

The  other  judges  concurring,  the  judgment  will  be  affirmed. 


Material  Alteration  of  Negotiable  Instrument  Renders  it  Voidi 
See  MUUr  v.  lUed,  67  Am.  Dec.  459,  note  4C2,  where  other  caaes  are  cul* 
kcted. 
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Thornton  v.  Thornton, 

[27  KXMOUBZ,  30a.] 

IirrANTS  MAT  BB  Madb  PARTIES  TO  P&ocKEDiNos  TOB  Pabtitiok  under  th« 

Miflsonri  statute. 
IiTTANT  CAiTNOT  Afpbab  bt  Atto&nbt,  but  he  may  appear  by  gnardian. 
Suit  fob  Pabtition  is  not  Pboperlt  Tbibd  bxcbpt  bt  Gokbbnt  ov 

Pabtibs,  at  the  term  at  which  the  defendant  is  first  bound  to  appear. 

And  where  the  defendant  never  appeared,  his  consent  to  the  trial  oannol 

be  presumed. 

Suit  for  partition.     The  opinion  states  the  ease. 

Frissell,  for  the  plaintiff?  in  error. 

T.  C.  Johnson,  for  the  defendant  in  error. 

By  Court,  Riohabdsom,  J.  This  was  a  proceeding  for  partition 
of  real  estate  between  the  widow  and  representatives  of  John 
Thornton,  deceased,  commenced  in  December,  1864.  The  peti- 
tion begins:  **  To  the  honorable  circuit  court  of  Washington 
county:  Your  petitioners,  John  Thornton,  Jackson  Thomtony 
John  Jennings  and  Catherine  his  wife,  John  Brunk  and  Mary 
his  wife,  Mary  Thornton,  Thomas  Hopson,  Catharine  Hopson 
his  wife,  and  James  Thornton,  Elizabeth  Thornton,  Cynthia 
Thornton,  Margaret  Thornton,  and  Daniel  Thornton,  by  their 
guardian — the  five  last  named  being  minors,  under  twenty-one 
years  of  age — say  that  they  are  the  owners  in  common  and  fn 
fee  with  Joseph  Thornton,  who  is  absent  in  California  and  does 
not  join  in  the  petition,"  etc.;  but  the  name  of  the  guardian  of 
the  infants  is  nowhere  stated,  and  it  does  not  appear  that  they 
had  any.  The  petition  purports  to  be  signed  by  the  adult  par* 
ties,  but  it  is  not  signed  by  the  attorney,  nor  by  the  infants,  nor 
by  their  guardian,  nor  any  other  person  for  them.  The  affidavit 
is  made  by  Mr.  Ferryman,  as  attorney  for  the  petitioners,  and 
there  is  indorsed  on  the  petition  a  memorandum  signed  by  him 
that  he  consented  to  act  as  next  friend  for  the  minors;  but  it 
nowhere  appears  that  his  appointment  as  such  was  ever  re- 
quested, or  that  he  was  ever  appointed  by  any  court  or  officer. 
The  record  states  that  an  order  of  publication,  which  had  been 
previously  made,  was  duly  proved,  and  at  the  April  term  of  the 
court,  1855 — which  we  suppose  was  the  first  term  after  the  peti- 
tion had  been  filed — there  was  a  judgment  ascertaining  the 
nghts  of  the  parties  and  appointing  commissioners.  At  the  fol- 
lowing October  term,  the  commissioners  made  a  report  which 
resulted  in  an  order  of  sale,  and  at  the  April  term,  1856,  the 
land  was  sold  by  the  sheriff,  pursuant  to  the  order,  for  one 
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tenth  of  the  poichase-money  in  hand  and  the  residue  on  a 
credit  of  twelve  months;  and  at  the  ensuing  term  in  October, 
BninlCy  one  of  the  parties,  whose  name  appears  to  the  petition, 
filed  his  motion,  supported  by  his  affidavit,  to  set  aeide  the  sale 
made  at  the  previous  term,  because  his  name  had  been  signed 
to  the  petition  without  his  knowledge  or  consent,  and  he  had 
no  notice  of  the  proceedings,  and  also  because  the  infants,  who 
are  represented  as  appearing  by  guardian,  had  no  guardian  in 
fact.  The  court  set  aside  the  sale  aa  to  the  interest  of  Brunk 
and  his  wife  and  the  minors,  and  ovemiled  the  motion  as  to  the 
other  parties. 

It  is  not  shown  that  the  purchasers  had  notice  of  the  motion 
to  set  aside  the  sale;  but  notice  to  them* was  not  necessary,  as 
the  irregularities  in  the  proceedings  were  such  as  affected  the 
validity  of  the  judgment;  and  as  their  title  would  have  been 
insecure,  perhaps,  even  in  a  collateral  proceeding,  it  was  to  their 
interest,  before  the  purchase-money  was  paid,  that  the  sale,  as 
to  all  the  parties,  should  be  set  aside. 

Wo  think  it  is  no  objection  that  the  infants  were  joined  aa 
plaintiffs;  but  they  could  not  appear  by  attorney,  and  they  did 
not  appear  by  guardian  or  next  friend.  The  petition  is  not 
signed  by  them,  or  by  any  person  in  any-capacity  whatever  for 
them,  and  they  only  appear  as  parties  to  the  proceedings  by  the 
caption  to  the  petition.  Infants  can  only  sue  by  guardian  or 
next  friend;  and  if  these  infants  had  no  guardian,  one  could 
have  been  appointed  for  them  before  the  commencement  of  the 
suit,  under  the  ample  provisions  of  the  statute  for  that  purpose : 
B.  C.  1845,  tit.  Partition,  sec.  54;  and  the  indorsement  by  Mr. 
Ferryman  on  the  petition  that  he  consented  to  act  as  their  next 
friend  amounted  to  nothing. 

It  was  also  irregular  to  try  the  case  at  the  first  term  of  the 
court,  at  which  the  defendant  was  bound  to  appear,  without  his 
consent;  and  as  he  never  appeared,  it  cannot  be  presumed  that 
he  consented :  Smith  v.  Davis,  37  Mo.  298. 

It  is  stated  in  the  brief  of  the  counsel  for  the  purchasers  that 
the  main  ground  on  which  the  court  acted  in  setting  aside  the 
sale  was  that  the  infants  could  not  unite  as  plaintiffs  in  a  pro- 
ceeding for  partition,  and  his  argument  is  chiefly  directed  to 
that  view  of  the  st«bject.  If  that  was  the  only  objection,  the 
judgment  and  sale  under  it  would  be  valid.  The  provisions  of 
the  partition  law  of  1845  that  affect  iihis  question  have  been  ia 
force  for  more  than  thirty  years,  and  it  is  believed  that  the 
practice  has  generaJy  prevailed  according  to  circumstances,  in 
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several  of  the  circuits,  not  only  to  join  infants  by  their  guardians 
as  petitioners,  but  to  unite  as  petitioners  all  the  parties  in  inter* 
est.  Many  of  the  oldest  and  most  experienced  members  of  the 
bar  have  pursued  this  course,  and  have  given  a  practical  and  con- 
temporaneous construction  to  the  statute,  so  that  the  practice 
has  worked  itself  into  the  records  and  judgments  of  the  courts, 
which  have  become  the  muniments  of  title  on  which  repose  the 
security  of  the  homes  and  fortunes  of  a  large  portion  of  the 
community.  We  recognize  the  propriety  of  maintaining  the  sta- 
bility of  the  decisions  of  this  court,  especially  where  rights  have 
been  acquired  on  the  faith  of  them;  and  though  we  do  not  con- 
cur in  the  reasoning  or  conclusion  of  the  opinion  in  the  case  of 
Johnson  v.  Noble,  24  Mo.  262,  we  would  not  be  inclined  to 
disturb  it  if  we  did  not  believe  that  it  has  shaken  confidence  in 
the  titles  to  a  vast  amount  of  property  acquired  in  good  faith, 
and  under  proceedings  conducted  in  the  usual  way. 

The  first  section  of  the  partition  act  of  1845  provides  that 
when  any  lands,  tenements,  or  hereditaments  shall  be  held  in 
joint  tenancy,  tenancy  in  common,  or  coparcenary,  it  shall  be 
lawful  for  any  one  or  more  of  the  parties  interested  therein  to 
present  a  petition  to  the  circuit  court  of  the  proper  county,  and 
though  the  fifth  section  directs  that  a  copy  of  the  petition  and 
notice  shall  be  served  on  all  parties  interested  who  shall  not 
have  joined  in  the  petition,  and  on  the  guardian  of  such  as  are 
minors  or  of  unsound  mind,  it  does  not  say  that  infants  by  theii* 
guardians  may  not  be  joined.  Indeed,  it  would  require  language 
not  susceptible  of  a  doubtful  construction  to  warrant  such  a 
conclusion,  since  by  the  general  law  infants  in  all  other  civil 
cases  can  sue  as  plaintiffs  by  their  guardian  or  next  friend. 
The  scope  of  the  act  shows  that  it  was  intended  that  infants 
should  be  represented  by  their  guardians,  either  as  plaintiffs  or 
as  defendants;  hence  the  fifty-fourth  section  provides  that  it  shall 
be  lawful  for  the  circuit  court,  for  any  of  the  purposes  of  the 
Rct,  before  or  after  any  proceedings  by  virtue  thereof,  to  appoint 
a  guardian  for  any  minor,  and  such  guardian,  for  all  the  pur- 
poses of  the  act,  shall  have  the  same  power  as  any  general 
guardian.  It  seems  that  proceedings  maybe  commenced  against 
an  infant  before  the  appointment  of  a  guardian ;  hence  the  power 
to  appoint  after  proceedings;  but  if  an  infant  can  only  occupy 
the  position  of  defendant,  the  power  to  appoint  a  guardian  be- 
fore proceedings  is  entirely  useless,  and  full  effect  can  only  be 
given  to  the  statute  by  the  construction  that  the  power  to  ap- 
point beforehand  is  to  enable  an  infa.nt  to  join  in  the  petition. 
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The  statute  suggests  the  natural  order  of  events;  if  the  infant 
is  to  be  a  plaintiff,  he  must  appear  by  guardian;  and  if  he  has 
none,  one  must  be  appointed  before  he  begins  the  suit;  but  if 
he  is  a  defendant,  a  guardian  may  he  appointed  after  the  pro- 
ceeding is  begun. 

The  policy  is  very  obvious  that  requires  the  guardian  to  have 
notice  that  proceedings  are  on  foot  which  affect  the  land  of  hia 
ward;  but  how  is  it  material  whether  he  occupies  the  position  on 
the  record  as  plaintiff  or  as  defendant  ?  A  guardian  appointed 
under  the  authority  of  the  fifty-fourth  section  has  the  same 
power  as  a  general  guardian,  and  the  fifty-third  section  declai'es 
that  guardians  of  minors  appointed  according  to  law  are  author* 
ized  on  behalf  of  their  respective  wards  to  do  and  perform  any 
matter  or  thing  respecting  the  division  of  any  land  as  directed 
by  the  act,  which  shall  be  binding  on  the  ward,  and  deemed 
valid  to  every  purpose  as  if  the  same  had  been  done  by  such 
ward  after  his  disabilities  are  removed.  This  comprehensive 
language,  without  the  aid  of  any  other  section,  seems  sufficient 
to  clothe  the  guardian  with  poWer  to  initiate  proceedings  for 
partition  on  behalf  of  his  ward. 

It  is  the  duty  of  every  minister  of  the  law  to  watch  with  jeal* 
ons  care  the  rights  of  infants;  but  human  wisdom  has  not  yet 
succeeded  in  providing  a  shield  that  will  protect  the  weak  and 
innocent  against  the  strong  and  the  crafty,  and  it  is  not  perceived 
how  infants  are  more  exposed  to  robbery  or  treachery  when 
they  are  plaintiffs  than  when  they  are  defendants.  If  an  infant 
has  no  otiier  means  of  support  but  an  undivided  interest  in  real 
estate,  it  is  often  of  great  importance  to  him  to  have  the  power 
of  forcing  a  partition  and  of  securing  the  separate  enjoyment  of 
his  share;  for  whilst  it  is  held  in  common  with  an  obstinate  co- 
tenant,  it  would  not  be  productive  in  yielding  a  ground-rent,  or 
in  any  other  manner;  and  to  deny  him  the  right  to  have  a  par- 
tition would  drive  him  to  want  or  to  an  application  to  the 
county  court  for  the  sale  of  his  interest,  and  in  that  way  pro- 
duce the  veiy  result  dictated  by  the  cupidity  of  his  tenant  in 
common. 

The  doctrine  of  Johnson  v.  Noble,  supra,  can  do  no  good  in  pre- 
venting for  the  future  any  of  the  mischief  apprehended  in  the 
opinion,  because  the  general  assembly,  in  the  next  month  after 
the  opinion  was  delivered,  not  impressed  wi.h  the  sense  of 
danger  entertained  by  the  court  in  allowing  infants  to  be  plaint- 
iffs  in  partition,  enacted  that  *'  when  any  minor  is  interested  in 
any  real  estate  in  which  there  are  other  parties  holding  undi« 
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Tided  interests,  it  shall  be  lawful  for  the  guardian  or  curator  of 
such  minor  to  file  a  petition  for  the  division  and  partition  of  such 
real  estate:"  Sess.  Acts  1856-7,  83.  We  think  that  this  legis- 
lation was  unnesessarj,  and  that  it  is  not  to  be  inferred  from  it 
that  the  right  it  expressly  gives  did  not  exist  before,  but  the 
object  was  to  put  at  rest  any  doubt  on  the  subject. 

The  views  we  have  taken  of  this  case  render  it  unnecessary 
to  notice  the  objection  of  Brunk  that  the  appearance  for  him 
was  without  his  authority.  The  judgment  will  be  reversed,  and 
the  cause  remanded.  The  circuit  court  will  see  that  the  install- 
ment of  the  purchase-money  is  refunded,  and  will  set  aside  the 
BjEhle  and  judgment,  with  leave  to  the  plaintiffs  to  amend  the 
petition. 

All  the  j'ldges  concurred  in  the  judgment  here  given,  but  Judge 
Scott  adhered  to  the  opinion  in  Johnson  v.  Noble,  24  Mo.  252. 

DXCBEE    AGAINST    INVANT    DkFBNDANT,    wrTHOUT  HAVING  ASSIGNED    HiM 

GuABDiAN  AD  LiTEM,  is  erroneouB:  See  McDanid  v.  CorreU,  68  Am.  Dec.  687, 
note  590,  where  other  cases  are  collected.  Where  an  infant^  against  whom 
a  judgment  has  been  recovered,  appeared  by  attorney,  he  may  when  he  be- 
comes of  age  have  the  judgment  set  aside:  PoweU  v.  ChU,  53  Id.  153,  note  155. 

GCTARDIAN  OW  InFANT  WAS  AUTHOBIZED    TO  APPBAB  FOB  HIS  WaRD,   and 

consent  that  partition  be  made,  under  the  Ohio  act  of  1820:  Lesaee  of  IferriU 
V.  Home,  67  Am.  Dec.  298. 

Judgment  against  Infant  in  Pabtition  Suit,  for  whom  no  guardian  ad 
Uiem  has  been  appointed,  is  not  void,  and  can  only  be  taken  advantage  of  by 
such  infant^  or  his  privies  in  blood,  by  writ  of  error;  Austin  v.  Charleatown 
Female  Seminary,  41  Am.  Deo.  497,  note  500. 

Infants  mat  be  Plaintiffs,  in  Statutobt  Pboceedinos  fob  Pabtition, 
in  Missouri:  Waugh  v.  Blumenthal,  28  Mo.  464;  Lamed  v.  Saukaw,  37  Id. 
461,  both  citing  the  principal  case. 

The  pbincipal  case  is  cited  in  Shaw  v.  Oregoire,  35  Mo.  347,  to  the  poinl 
that  a  judgment  iu  partition,  rendered  at  the  first  or  retam  term,  withoal 
the  consent  of  the  partiee,  is  voidable,  but  not  void. 


EiiUB  V.  KBEUTzmasB. 

[37  XlMOUBZ.  811.] 

Deposit  of  Pouot  of  Inburanoe  with  Cbbditob  of  Abbubbd  as  Beou- 
BiTT  for  the  debt  gives  the  creditor  a  lien  on  the  proceeds  of  the  pdk^, 
which  lien  is  binding  upon  the  underwriters,  the  assured,  and  all  persons 
who,  with  notice  of  such  lien,  take  an  interest  in  the  policy  from  the 
assured. 

Clause  in  Policy  of  Insubance  Pbohibitino  AssiomoEirr  tsxreof  with- 
OUT  Consent  in  writing  of  the  company  does  not  apply  to  a  deposit  ot 
the  policy  by  way  of  pledge. 


Oct.  1858.]  Ellis  v.  Kbeutzingeb.  271 

Appeal  from  St.  Louis  court  of  common  pleas.  Ereutzinger, 
being  indebted  to  the  firm  of  Ellis  &  Cavender,  delivered  to 
them,  as  security  for  the  indebtedness,  a  policy  of  insurance 
upon  his  stock  of  goods,  executed  in  his  favor  by  the  St.  Louis 
Mutual  Fire  and  Marine  Insurance  Company.  Ereutzinger 
was  also  indebted  to  the  firm  of  Douglass,  Oazzam  Sl  Go.  ,  and 
to  that  of  Fallenstein  &  Qauss.  After  the  loss  of  the  goods  by 
fire,  an  assignment  of  the  policy  was  made  upon  the  books  of 
the  company  to  one  Meyer,  in  trust  for  the  two  firms  last 
named.  The  company  paid  the  loss  to  Meyer,  who  appropri* 
ated  the  amount  thereof  to  the  payment  of  the  debts  of  said  two 
firms.  The  plaintiffs  in  this  action  pray  judgment  against 
Ereutzinger  for  the  debt  due  them,  and  that  the  other  defend- 
ants be  required  to  refund  and  pay  over  to  the  plaintiffs  the 
sums  received  by  them  on  the  policy.  The  declaration  of  law 
refused  by  the  court,  which  is  referred  to  in  the  opinion,  is  as 
follows:  '*  If  the  court  is  satisfied  from  the  evidence  that  the 
defendant  Ereutzinger  deposited  the  policy  in  question  with 
the  plaintiffs  in  pledge  for  the  further  security  of  an  existing 
indebtedness  from  him  to  them;  that  at  the  time  of  such  deposit 
an  indebtedness  existed  and  still  subsists  unpaid  from  said 
Ereutzinger  to  the  plaintiffs  to  the  amount  claimed  by  them; 
and  that  said  defendant  Meyer,  as  trustee  of  said  firms  of  Doug- 
lass, Qazzam  &  Co.,  and  Fallenstein  &  Qauss,  at  the  time  of 
the  payment  of  the  proceeds  of  said  policy  to  him  as  such 
trustee,  had  notice  of  such  pledge — then  the*  plaintiffs  are  en- 
titled to  recover  of  said  firms  the  amount  of  such  indebtedness, 
not  exceeding  the  amounts  received  by  them,  to  be  contributed 
and  refunded  by  said  firms  in  the  ^proportion  of  the  amounts 
received  by  them  respectively  out  of  the  procceeds  of  said  policy; 
and  further,  if  said  Meyer,  at  the  time  of  the  payment  of  said 
proceeds  to  him  as  aforesaid,  had  knowledge  that  the  said  pol- 
icy was  in  some  way  charged  or  affected  in  the  hands  of  the 
plaintifis,  that  is  constructive  notice  of  all  the  facts  and  instru- 
ments to  a  knowledge  of  which  he  might  have  been  led  by  an 
inquiiy  after  such  charge  or  ciroumstanoes  affeoting  the  policy." 
The  court  found  for  the  defendants. 

N.  Edlme8g  for  the  appellants. 

Barnes,  and  8.  T.  and  A.  D,  Olaver,  for  the  respondents. 

By  Court,  Napton,  J.  The  authorities  are  very  clear  that  the 
deposit  of  a  policy  of  insurance  with  a  creditor  of  the  assured, 
as  a  security,  collateral,  or  original,  for  the  debt,  gives  the  cred* 
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itor  a  lien  upon  tbe  proceeds  of  the  policy,  which  is  binding 
upon  tbe  underwriters  and  upon  the  assured,  and  upon  all 
those  who  take  an  interest  from  the  assured,  with  notice  of  such 
lien:  1  Phill.  Ins.,  see.  98;  2  Duer  on  Ins.,  see.  86;  Wdla  y. 
Archer,  10  Serg.  A  R.  412  [13  Am.  Dec.  682]. 

The  clause  in  this  policy  which  prohibits  an  assignment  of 
the  policy  without  the  consent,  in  writing,  of  the  company,  doea 
not  apply  to  a  deposit  of  the  policy  by  way  of  pledge.  The 
interest  of  the  underwriters  cannot  be  affected  by  any  transfer 
which  does  not  also  transfer  the  title  to  and  a  control  over  the 
property  assured,  and  therefore  such  restrictions  have  not  been 
understood  to  apply  to  assignments  in  which  the  underwriters 
can  have  no  interest,  and  to  control  which  they  can  have  no 
motive:  2  Duer  on  Ins.,  sec.  40. 

The  insurance  company  in  tliis  case  paid  up  the  policy  with- 
out calling  for  its  production  to  the  defendants,  who  claimed  to 
be  iissignees.  It  is  not  necessary  to  say  that  the  possession  of  the 
policy  by  the  plaintiff,  and  the  failure  of  the  defendants  to  pro- 
duce it,  were  of  themselves  notice  to  the  company  that  it  be- 
longed to  the  plaintiffs,  or  to  some  one  else;  but  it  would  seem 
to  be  clear  that  these  circumstances  were  sufficient  to  put  the 
company  and  the  defendants  upon  inquiry.  The  evidence  was 
that  both  the  company  and  the  defendants  were  apprised  that  the 
policy  was  in  the  hands  of  the  plaintiffs,  and  that  they  claimed 
an  interest  in  it.  The  instruction  asked  by  the  plaintiffs  should 
have  been  given:  WeUa  v«  Archer,  10  Serg.  &  B.  412  [18  Am, 
Deo.  682]. 

The  judgment  is  reversed,  and  the  oaose  remanded. 

ScoTT,  J.,  concurred. 

BioHABDSON,  J.,  having  been  of  counsel,  did  not  sit. 


AasiONMSNT  or  Insubancb  Poliot:  See  New  Tort  L,  I,  Oa,  t.  Fhds,  M 
Am.  Dec.  742,  note  747,  where  this  sabjeot  is  disoossed  at  length. 

The  pbikcipal  case  la  cited  ih  support  of  the  proposition  stated  in  tii* 
first  paragraph  of  the  syllabns,  in  BidweU  v.  8u  Louis  F.  D>  ^  I.  Ckk,  40  Ma 
46.    A  subseqneiil  decision  in  this  case  is  reported  in  31  Id.  483. 
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State  v.  Holt. 

[27  Minouxi,  340.] 
JUDOXXNT  OV  PbOBATI  COURT  RENDERED  AGAINST  ADMnriSTBATOB,  RBQUIRIjrO 

Hix  TO  Pat  over  to  the  distributees  of  his  intestate's  estate  a  certain  sum 
of  money  as  assets  of  said  estate,  is,  in  the  absence  of  frand  or  ooUosion, 
conclusive  against  the  securities  of  the  administrator  in  an  action  on  hia 
official  bond. 

Appeal  f  ron  Hannibal  court  of  common  pleas.  The  opinion 
states  the  case. 

AUeUy  Oreen,  and  Harrison,  for  the  appellants. 

Dryden,  for  the  respondents. 

By  Court,  Napton,  J.  The  plaintififs,  as  assignees  of  the  dis- 
tributees  of  Nancy  Wilson,  deceased,  obtained  an  order  on  the 
county  court  of  Marion  county  for  distribution  to  them,  by  the 
administrator,  of  a  certain  sum  of  money  as  assets  of  the  estate; 
and  upon  an  appeal  to  the  circuit  court  this  order  was  confirmed. 
This  suit  was  against  the  administrator  and  his  securities  for  a 
breach  of  his  official  bond  in  not  paying  over  according  to  said 
order  or  judgment;  and  the  question  was,  whether  the  securities 
were  bound  by  the  judgment,  or  were  at  liberty  to  show  that 
the  administrator  had  no  assets  in  his  hands,  notwithstanding 
the  judgment  aforesaid. 

The  civil  law  regarding  the  relation  of  principal  and  surety  as 
creating  such  a  privity  of  interest  as  made  the  surety  responsible 
for  whatever  bound  the  principal;  but  the  security  was  allowed 
to  contest  the  liability  of  the  principal  in  any  action  against  the 
latter,  and  to  appeal  from  the  judgment  if  it  was  unfavorable: 
Kip  V.  Brigham,  6  Johns.  158;  Pothier,  pt.  4,  c.  3.  The  general 
rule  of  the  common  law  is  undoubtedly  otherwise.  A  judgment 
l)y  the  common  law  binds  only  parties  and  privies — privies  in 
Mood,  in  estate,  or  in  law;  and  as  a  security  has  no  oj^portunity 
of  contesting  the  propriety  of  a  judgment  against  his  principal, 
nor  of  appealing  from  it  after  it  is  rendered,  he  is  not  in  general 
bound  by  it.  Hence  in  North  Carolina,  in  the  case  of  Kellar  v. 
BoweUy  4  Hawks,  37,  the  supreme  court  of  that  state  decided 
that  a  recovery  against  a  guardian  was  not  even  evidence  against 
their  securities  in  an  action  brought  against  them  on  that  judg- 
ment to  subject  them  on  their  bond  for  the  default  of  their  prin- 
cipal; and  in  McBride  v.  Clark,  2  Id.  43,  the  same  court  deter- 
mined that  the  record  of  a  recovery  by  a  creditor  of  an  intes- 
tate against  his  administrator  was  inadmissible  as  evidence  in  a 
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suit  by  the  creditor  against  the  securities.  So  iu  Beall  v.  Beck, 
3  Har.  &  M.  242,  the  supreme  court  of  Maryland  decided  tliat 
in  debt  upon  a  sheriff's  bond  against  a  security,  a  judgment 
against  the  sheriff  for  the  same  cause  of  action  was  no  evidence 
against  the  surety. 

In  Drummond  y.  Prestman's  Ex'rs^  12  Wheat.  515,  the  supreme 
court  of  the  United  States,  in  the  case  of  a  guaranty,  held  that 
a  judgment  confessed  by  the  principal  was  prima  facie  evidence 
against  the  security  in  an  action  against  him  on  his  guaranty. 
Disapproving  the  decision  of  Beall  v.  Beck,  supra,  they  still  ad- 
mit that  the  judgment  in  that  case  against  the  sheriff  would  not 
be  conclusive  against  his  securities.  In  PenEfylvania  the  decrees 
of  their  orphans'  courts  are  held  conclusive  against  the  securi- 
ties of  the  administrator;  but  the  courts  have  construed  the 
statutes  there  as  allowing  the  sureties  to  appeal  from  decrees 
against  their  principal,  and  if  they  so  desire,  to  become  parties 
in  the  original  proceedings  in  the  orphans*  court:  Garber  v. 
Commonwealth  ^  7  Pa.  St.  265.  In  Massachusetts  the  case  of 
Heard  v.  Lodge,  20  Pick.  53  [32  Am.  Dec.  197],  decides  that  a 
judgment  against  an  administrator  was  conclusive  in  a  suit 
against  him  and  his  securities  for  failing  to  pay  it,  unless  the 
securities  could  show  that  it  was  obtained  by  fraud  or  collusion. 
The  court  says  that  the  duty  the  securities  have  assumed  is, 
''  that  their  principal  will  pay  on  demand  all  debts  ascertained 
by  order  of  a  court  of  law  against  him  as  administrator,  if  the 
estate  be  solvent.  His  failure  to  make  payment  is  a  breach  of 
the  bond."  This  opinion  was  followed  by  the  supreme  court  of 
Indiana  in  1854,  in  Sdlyer  v.  Slate  on  the  BekUion  of  Tyner, 
6  Port.  203.  In  Kentucky  the  same  principle  was  held 
in  Hobben  v.  Middleton,  1  J.  J.  Marsh.  179.  The  court  of  ap- 
peals say:  ''The  responsibility  of  securities  being  incidental 
and  collateral  to  that  of  the  principal,  a  judgment  in  favor  of  a 
creditor  against  the  administrator  concludes  the  securities  as  to 
the  existence  and  character  of  the  debt  thus  ascertained,  and 
cannot  be  questioned  or  reviewed  in  a  suit  on  the  official  bond. " 
In  Virginia  the  court  of  appeals,  in  the  case  of  Munford  v. 
Overseers  of  the  Poor,  2  Band.  315,  held  that  a  judgment  against 
the  sheriff  was  not  conclusive  in  an  action  against  his  securities. 
But  in  that  case  Judge  Green,  in  commenting  on  the  case  of 
Braxton  v.  Winslow,  1  Wash.  31,  intimated  his  opinion  that  a 
judgment  against  an  executor,  so  far  as  it  went  to  establish  a  de- 
mand against  the  estate,  could  not  be  controverted  by  the  sure- 
ties in  a  suit  on  his  official  bond,  for  the  reason  that  the  judgment^ 
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whether  riglit  or  wrong,  untU  reversed,  bound  the  assets,  and 
by  the  statute  the  executor  was  bound  to  apply  the  assets  to  the 
payment  of  said  judgment;  and  his  failure  to  do  so  might  well 
be  regarded  a  forfeiture  of  the  bond,  the  condition  of  which  was 
that  the  executor  should  administer  the  assets  according  to  law. 

These  cases  are  sufficient  to  show  that  the  courts  of  this  coun- 
try have  not  been  very  uniform  in  their  application  of  admitted 
principles  to  different  cases  as  they  have  arisen.  The  diversity 
may  however,  to  some  extent,  be  attributed  to  different  kinds 
and  degrees  of  liability  which  securities  have  assumed;  for, 
although  the  relation  of  security  and  principal  existed  in  all 
these  cases,  yet  the  character  of  responsibilities  assumed  in  each 
may  have  been,  and  certainly  in  some  of  them  were,  very  different. 
Thus  the  Yiiginia  court,  although  holding  that  a  sheriff's  securi- 
ties might  impeach  a  judgment  against  their  principal  in  a  subse- 
quent suit  on  that  judgment  against  them,  still  seem  to  concede 
that  it  would  not  be  so  in  an  action  against  the  securities  of  an 
executor,  for  the  reason  that  their  undertaking  was  that  the  ex- 
ecutor would  pay  all  judgments  against  the  estate,  so  far  aa 
there  might  be  assets  in  his  hands.  And  the  case  in  Massa- 
chusetts, Heard  v.  Lodge,  20  Pick.  53  [32  Am.  Dec.  197],  is  also 
based  upon  the  construction  of  the  executor's, bond,  which  in 
its  terms  was  very  similar  to  ours.  Allowing  for  these  differ- 
ences, there  is  still,  it  must  be  conceded,  a  wide  gap  between 
the  decisions  in  North  Carolina,  which  hold  these  judgments 
against  the  principal  no  evidence  at  all  ia  a  suit  against  the  se- 
curities, and  those  in  Kentucky  and  Massachusetts  and  Indiana, 
which  declare  them  to  be  conclusive. 

The  condition  of  the  bond  sued  on  \.\  Ui:  •  r  ne  is,  in  accord- 
ance with  our  statute,  that  **  the  Swl  L'ii.T.x^Lig  should  faith- 
fully administer,  said  estal?.  ac^i-Lii/  for,  piiy,  and  deliver  all 
money  and  property  of  ::aid  •  An..',  and  perform  all  other  things 
touching  said  administration  required  by  law,  or  the  order  or 
decree  of  any  court  having  jurisdiction. "  This  is  the  contract 
into  which  the  securities  have  entered.  There  is  no  reason  why 
parties  should  not  be  allowed  to  obligate  themselves  to  abide 
by  the  result  of  a  suit  between  others,  and  if  the  contract  in  this 
case  can  be  fairly  construed  as  imposing  such  an  obligation, 
there  is  no  hardship  in  enforcing  it.  Such  an  obligation  does 
not  arise  out  of  the  mere  relation  of  principal  and  surety,  but 
springs  from  the  express  stipulations  of  the  enactment.  Thus 
where  a  mortgagee  sold  his  mortgage,  and  covenanted  with  his 
MBignee  that  it  should  produce  upon  foreclosure  a  certain  sum 
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of  money,  and  if  it  did  not  he  should  make  xip  the  deficiency^ 
the  court  held  the  decree  of  foreclosure,  and  the  amount  found 
due  in  that  decree,  conclusiye  upon  the  mortgagee,  although  he 
was  no  party  to  the  proceed' ng:  liapdye  v.  Prince,  4  Hill,  121 
[40  Am.  Dec.  267]. 

The  plaintiffs  here  show  an  order  or  judgment  of  the  county 
court  of  Marion  county,  for  a  specific  sum  of  money,  which  the 
court  find  and  adjudge  to  be  assets  of  the  estate  of  Wilson  in 
the  hands  of  the  administrator,  and  which  they  order  to  be  paid 
over  to  the  plaintiffs  as  assignees  of  the  distributees  of  that 
estate.  They  allege  that  the  administrator  has  not  paid  this 
sum  in  accordance  with  the  order  of  the  county  court  The 
defendants  admit  the  judgment,  and  admit  that  the  administra- 
tor has  not  paid  the  money,  but  they  propose  to  show  that  this 
order  of  judgment  of  the  county  court  was  wrong;  that,  in  fact 
and  truth,  the  administrator  had  no  assets  in  his  hands.  In 
other  words,  they  propose  to  try  over  the  very  questions  of  fact 
and  law  determined  in  the  county  court,  upon  the  ground  that 
they  were  not  parties  to  this  proceeding,  and  without  any  alle- 
gation of  fraud  or  collusion  in  obtaining  the  judgment.  Our 
conclusion  is,  that  sound  public  policy  and  the  practical  attain- 
ment of  justice  will  be  best  subserved  by  letting  the  judgments 
of  the  county  or  probate  courts  be  conclusive  on  the  securities^ 
except  in  cases  where  fraud  or  collusion  is  shown. 

Judgment  affirmed. 

BioHABDSON,  J.,  concurred. 

Scott,  J.,  absent. 

Conclusiveness  op  Order  of  PROBi^TE  Court  requiring  exeoator  or  ad* 
miniatrator  to  pay  over  money:  See  Ralston  v.  Wood,  68  Am.  Die  604,  not« 
609,  where  other  cases  are  coUected.  A  decree  rendered  against  an  adminis- 
trator is  conclusive  against  his  sureties:  Irmn  v.  Bctckua,  25  CaL  223,  citing 
the  principal  case. 


Egyptian  Levee  Company  v.  Hakdin. 
Egyptian  Levee  Company  v.  Cummins. 

[27  HnsonBx,  495.J 
Provision  op  Missouri  Constitution  Kequirino  Taxation  to  be  Pro- 
PORTIONED  TO  Valuk  of  the  property  on  which  it  is  laid  is  only  applicm* 
ble  to  taxation  in  its  usual,  ordinary,  and  received  sense,  for  state,  ooanty, 
city,  and  town  purposes,  and  is  not  intended  to  apply  to  local  Bmem* 
ments  where  the  money  raised  is  to  be  expended  on  the  property  tazecU 


Oct  1858  ]    Egyptian  Levee  Co.  r.  Hardin.  277 

Etatutb  AuTHOBizmo  Leteb  CoacPANT  TO  Lkvt  Tax  per  Acre  upon  the 
land-ownen  within  a  certain  district,  for  the  purpose  of  reclaiming  the 
lands  within  each  district  from  inondation,  hy  leTeeing»  ditching,  and 
embanking,  is  oonstitational,  and  not  in  conflict  with  a  constitutional 
prorifion  which  requires  all  property  subject  to  taxation  to  be  taxed  in 
proportion  to  ita  Talue. 

Appsals  from  Clark  circuit  court.    The  opinion  statee  the 


Buth,  for  the  appellants. 

Cowgill  and  Oivens,  for  tlie  respondent 

By  Gourty  Nafton,  J.  These  cases  iuTolve  the  same  ques* 
tion.  For  the  purpose  of  reclaiming  from  liability  to  inunda- 
tion a  district  of  cotmtry  between  the  Des  Moines,  Fox,  and 
Blississippi  rivers,  in  Clark  county,  a  company  was  chartered  by 
the  legislature,  in  1855  (Sess.  Acts  1855,  74),  authorized  to  con- 
struct levees  and  dig  canals,  and  raise  the  fund  necessary  for 
such  construction  by  a  tax,  not  to  exceed  fifty  cents  per  acre 
upon  the  land-holders  in  the  district  embraced  within  the  char- 
ter. Each  land-holder  was  allowed  a  vote  in  the  control  of  this 
work  for  eveiy  forty  acres  of  land  he  owned  in  the  limits.  The 
towns  of  Alexandria  and  Churchyille,  with  their  additions,  were 
excepted  from  the  operation  of  the  charter,  although  within  the 
district  of  country  embraced  by  it.  At  a  subsequent  session  of 
the  legislature  the  charter  was  altered  so  as  to  authorize  the  tax 
to  be  as  high  as  one  dollar  per  acre.  These  suits  were  brought 
to  recover  some  of  these  assessments,  and  the  defense  was  that 
the  act  of  the  legisHture  was  unconstitutional  because  the  land 
was  taxed  by  the  acre,  and  not  in  proportion  to  its  value. 

That  provision  of  our  state  constitution  which  requires  taxa- 
tion to  be  proportioned  to  the  value  of  the  property  on  which 
it  is  laid  is  only  applicable  to  taxation  in  its  usual,  ordinary, 
and  received  sense,  and  is  therefore  limited  to  taxation  for  gen- 
eral purposes  alone,  where  the  money  raised  by  the  tax  goes 
into  the  state  treasury,  or  the  county  treasury,  or  the  general 
fund  of  som6#ity  or  town,  and  is  applicable  to  any  purpose  to 
which  the  legislative  body  of  such  state,  county,  or  town  may 
choose  to  apply  it;  and  is  not  intended  to  apply  to  local  assess- 
ments, where  the  money  raised  is  to  be  expended  on  the  prop- 
erty taxed.  These  local  assessments  are  not  necessarily,  under 
our  constitution,  apportioned  by  reference  to  the  value  of  the 
property  assessed,  but  may  be  regulated  by  the  value  of  the 
benefit  which  the  improvement,  to  which  the  money  is  devoted, 
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is  expected  to  confer  on  the  proprietor.  Legislative  sanction  of 
such  assessments  is  usually  brought  about  by  the  action  of  the 
joarties  interested,  and  it  is  for  the  legislature  to  determine  in 
Tvhat  ratio  the  burden  shall  be  distributed.  It  ought  to  be  ac- 
cording to  the  value  of  the  benefit  to  be  derived;  but  if  the  plan 
adopted  should  not,  in  the  opinion  of  the  judiciary,  attain  the 
object,  it  is  still  not  their  province  to  interfere. 

This  restriction  in  our  constitution  is  not  without  precedent, 
and  the  construction  here  given  to  it  is  sanctioned  by  author- 
ity. Judge  Martin  says,  in  the  case  of  Slate  v.  New  Orleans 
Navigation  Co.,  11  Mart.  309:  "These  words  [impost,  tax,  or 
duty]  must  be  confined  to  the  idea  which  they  commonly  and 
ordinarily  present  to  the  mind,  exactions  to  fill  the  public  cof- 
fers for  the  payment  of  the  debt,  and  the  promotion  of  the  gen- 
■eral  welfare  of  the  country,  not  to  a  contribution  provided  to 
defray  the  expenses  of  building  bridges,  erecting  causeways, 
or  removing  obstructions  in  a  watercourse,  to  be  paid  by  such 
individuals  only  who  enjoy  the  advantages  resulting  from  such 
labor  and  expense."  The  ordinance  of  1787  declared  that  "  all 
the  navigable  waters  leading  into  the  St.  Lawrence  and  Mis- 
sissippi, and  the  carrying  places  between  the  same,  shall  be 
common  highways  and  forever  free,  as  well  to  the  inhabitants 
of  the  territory  as  the  citizens  of  the  United  States,  or  those 
of  any  other  state  that  may  be  admitted  into  the  confederacy, 
without  any  imposts,  tax,  or  duty  therefor."  This  provision 
was  literally  copied  in  the  act  of  congress  of  March  2,  1805,  and 
it  was  held,  in  the  case  from  which  Judge  Martin's  remarks  have 
been  transcribed,  that  the  charter  of  the  New  Orleans  Naviga- 
tion Company,  which  authorized  a  tax  to  be  levied  on  vessels 
navigating  the  Mississippi,  for  the  purpose  of  raising  a  fund 
to  be  applied  to  the  improvement  of  that  navigation,  was  not  a 
tax,  or  impost,  or  duty,  within  the  meaning  of  the  act  of  con- 
gress or  the  ordinance  from  which  it  was  copied.  In  Crowley 
V.  Copley f  2  La.  Ann.  329,  the  same  principle  was  decided.  A 
law  of  that  state  required  the  owner  of  land  on  the  Mississippi 
to  construct  levees  or  embankments;  and  if  the  o^ner  failed  to 
construct  or  keep  in  repair  his  portion  of  the  levee,  an  officer, 
called  the  district  inspector,  had  the  levee  built  or  repaired,  and 
assessed  the  cost  uj^on  the  land  of  the  delinquent  proprietor. 
This  assessment  was  held  not  to  be  within  the  act  of  congress, 
which  exempted  from  state  taxation  all  public  lands  of  the 
United  States  for  five  years  after  they  were  sold  under  the 
directions  of  congress. 
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In  the  cftse  of  Northern  Liberties  etc.  v.  St.  John's  Church,  13 
Pa.  St.  104,  the  sux^reme  court  of  Penu  ylvania  gave  the  same 
construction  to  the  word  '*  tax/'  and  held  that  an  exemption  of 
ehorch  x)ropert j  from  taxation  was  only  applicable  to  taxation 
of  a  general  character,  and  did  not  exempt  the  property  from 
local  assessments  appropriated  to  the  improvement  of  the  prop- 
erty itself.  The  court  said:  ''  Taxes  are  a  public  imposition, 
levied  by  authority  of  the  government,  for  the  purpose  of  carry- 
ing on  the  government  in  all  its  machinery  and  operations. 
They  are  imposed  for  a  public  purpose;  whereas  municipal 
charges  are  often  for  the  benefit  of  lot-holders  on  a  particular 
street,  and  the  assessment,  as  in  this  instance,  induced  by  the 
request,  made  known  according  to  the  charter,  of  a  majority  of 
the  inhabitants."  In  the  Matter  of  the  Mayor  of  New  York,  11 
Johns.'  80,  the  same  question  arose  and  the  same  conclusion 
was  reached  as  in  the  case  of  St.  John's  church;  and  the  court 
said  upon  this  question:  ''The  word  'taxes'  means  burdens, 
charges,  or  impositions  put  or  set  upon  persons  or  property  for 
public  uses,  and  this  is  the  definition  which  Lord  Coke  gives 
to  the  word  'talliage:'  2  Co.  Inst.  532;  and  Lord  Holt,  in 
Garth.  438,  gives  the  same  definition  in  subsiauce  of  the  word 
'  tax.'  To  pay  for  the  opening  of  a  street  in  a  ratio  to  the 
benefit  or  advantage  derived  from  ib  is  no  burden.  It  is  no 
talliage  or  tax  within  the  meaning  of  the  exemption.  The  pro- 
visions of  the  act  refer  to  general  and  public  taxes  to  be  assessed 
and  collected  for  the  benefit  of  the  town,  county,  or  state  at 
large."  The  propriety  of  the  distinction  taken  in  these  cases 
was  recognized  by  this  court  in  the  case  of  Lockwood  v.  City 
of  St.  Louis,  24  Mo.  20,  and  in  Garrett  v.  Oity  of  St.  Louis,  25 
Id.  505. 

In  every  form  of  taxation,  whether  general  or  local,  it  is  cer- 
tainly desirable  and  proper  that  the  burden  should  be  distrib- 
uted, as  near  as  may  be,  in  proportion  to  the  benefit  derived; 
and  constitutional  injunctions  and  restrictions,  where  they  have 
been  attempted  on  this  subject  at  all,  are  designed  to  promote 
this  end.  But  where  there  is  an  absence  of  constitutional  pro- 
visions, it  is  not  in  the  power  of  the  courts  to  enforce  any  fancied 
scheme  of  equality  seeming  to  them  more  just  than  the  one 
adopted  by  the  legislature.  The  latter  department  of  govern- 
ment is  wisely  intrusted  with  the  entire  control  of  this  subject; 
and  if  practical  injustice  is  done,  the  remedy  is  in  the  hands  of 
the  people.  Equality  of  taxation  may,  however,  be  regarded  as 
one  of  those  Utopian  visions  which  neither  philosopher  nor 
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legislator  has  ever  yet  realized.  Approximation  may  be  arrived 
at,  and  ought  to  be,  and  to  a  reasonable  extent  attained;  but 
such  is  the  infinite  variety  and  complexity  which  human  trans- 
actions assume  that  it  surpasses  the  human  ingenuity  of  the 
political  economist  and  practical  politician  to  foresee  exactly 
where  and  how  the  pressure  of  a  proposed  tax  will  fall.  The 
present  case  may  be  taken  as  an  illustration,  and  will  show  the 
folly  of  judicial  interference.  The  charter  of  the  levee  company 
requires  the  tax  to  be  regulated  by  the  number  of  acres,  and  not 
their  value.  This,  upon  first  impressions,  might  carry  an  ap- 
pearance of  injustice;  but  it  is  not  very  easy,  from  all  the  facts 
disclosed  in  the  record  of  this  case,  to  infer  that  any  practical 
injustice  whatever  has  been  done. 

Lands  in  the  neighborhood  of  Alexandria  are  rated  at  seventy- 
five  dollars  an  acre,  and,  for  aught  that  appears,  were  so  rated 
before  the  company  was  organized.  The  lands  of  the  complain- 
ants are  only  estimated  at  twenty  dollars  per  acre.  If  the  im- 
provement increases  the  value  of  each  class  of  lands  |:>an  passu, 
there  is  no  injustice.  If  the  levee  or  embankment  and  canals 
raise  the  price  of  Alexandria  lands  to  seventy-five  dollars  per 
acre,  and  increase  the  value  of  the  complainants'  land,  distant 
perhaps  fifteen  miles  from  Alexandria,  to  twenty-five  dollars  an 
acre,  where  is  the  hardship  complained  of  ?  Where  lands  were 
unequal  in  value  before  the  proposed  adventure  or  improvement, 
it  was  surely  not  the  purpose  of  the  company  to  bring  these 
lands  to  an  equality  of  valuation.  It  was  not  contemplated  tha^ 
land  worth  twenty  dollars  an  acre  should  be  brought  up  to  a 
hundred,  at  the  same  time  that  land  worth  previously  seventy- 
five  dollars  an  acre  should  be  raised  to  one  hundred  dollars  per 
acre.  This  difEerence  in  value,  if  it  arose  from  causes  entirely 
independent  of  the  overflow  or  ite  prevention,  must,  of  course, 
still  continue  after  the  completion  of  the  works.  Neither  party 
has  a  right  to  complain  if  the  increase  of  value  in  each  has  been 
in  the  same  proportion  to  the  original  value  in  both  cases.  In- 
deed, it  is  quite  apparent  that  a  taxation  upon  value,  and  not 
quantity,  would,  in  the  hypothesis  stated,  produce  great  in- 
equality. The  burden  would  not  be  distributed  in  proportion 
to  the  benefit.  How  this  may  be  in  point  of  fact,  we,  of 
course,  do  not  pretend  to  know;  but  there  is  nothing  in  the 
record  to  show  that  the  facts  may  not  be  exactly  as  we  have 
supposed. 

The  other  judges  conourring,  the  judgment  is  affirmed* 
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CossiiTunoNAL  pROYisioy  Reqcibino  Taxation  to  be  Pbopobtionkd 
to  the  valae  thereof  is  applicable  only  to  taxation  in  its  ordinary  and  received 
sense,  not  to  local  assessments,  where  the  money  raised  is  expended  on  the 
property  taxed:  See  note  to  CfarreU  v.  City  of  St.  Louis,  69  Am.  Dec.  475; 
Emery  v.  San  Frandaeo  Ocu  Co,,  28  Cdl.  370;  Hagar  v.  Supertfuora  of  Yolo  Co,, 
47  Id.  234;  Chkago  v.  Lamed,  34  III.  273;  Palmer  v.  Sturnph,  29  Inil.  336,  aU 
citing  the  principal  case. 

Acts  Authorizing  Assessments  to  be  Mads  roR  Local  Improvements 
according  to  the  benefits  to  be  derived  therefrom  are  constitutional:  Sec  Cfar- 
reU V.  City  of  St.  Louis,  69  Am.  Dec.  475,  note  482,  where  other  cases  are  col- 
lected; SL  Joseph  V.  Anthony,  30  Mo.  542;  St.  JosepHi  v.  O'Donohue,  31  Id.  345; 
St.  Louis  V.  (Sters,  36  Id.  464;  St.  Louis  v.  Clemens,  Id.  471;  Columbin  B.  L. 
Jo.  V.  Meier,  39  Id.  57;  (TReUley  v.  Kankaloee  V.  D.  Co.,  32  Ind.  190,  aU  citing 
the  principal  case. 

The  FacfCiPAL  case  is  distinovished  in  State  ▼•  L^mgwell,  54  Mob  474* 


Smith  v.  Bice. 

[37  MiMsovax,  iW5.] 

In  MonouRi  Judgment  does  not  Extinouish  Rblatiov  ov  Piun€Ipal  and 

Surett;  and  the  same  causes  that  will  discharge  a  surety  will  discharge 
an  indorser. 
Agreement  bt  Indorsee  of  Note  to  Stat  Execution  tor  Specified  Period 
against  the  maker,  on  a  judgment  obtained  by  him  against  the  maker  and 
indorser,  operates  as  a  discharge  of  the  latter*  and  entitles  him  to  a  per* 
petual  stay  of  execution. 

Action  on  two  promissory  notes,  brought  by  I.  Z.  Smith 
against  Jobn  Sigerson,  the  maker,  and  Anapias  Bice,  the  in- 
dorser thereof.  The  suit  was  instituted  in  the  St.  Louis  court 
of  common  pleas.  After  this  suit  was  commenced  Sigerson 
confessed  a  judgment  in  the  St.  Louis  circuit  court  on  said 
notes  in  faTor  of  said  Smith.  Subsequently,  on  the  nineteenth 
of  November,  1857,  this  entry  in  respect  to  the  judgment  so 
confessed  was  made  in  the  record:  "  Now,  at  this  day,  comes 
the  plaintiff  herein,  and  consents  and  agrees  that  execution  may 
be  stayed  upon  the  judgment  obtained  by  him  against  the  said 
defendant  until  the  first  Monday  in  October,  1858."  In  the 
suit  in  the  common  pleas  the  plaintiff,  on  the  twenty-seventh 
of  October,  1857,  dismissed  as  to  Sigerson  and  took  a  judg- 
ment by  default  against  Bice.  On  this  judgment  execution 
issued  and  was  levied  on  property  belonging  to  Bice.  Bice 
filed  a  petition  in  the  common  pleas,  praying  that  said  execu- 
tion might  be  quashed,  and  a  satisfaction  of  the  judgment 
against  him  be  entered.    The  court  ordered  that  said  execution 
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against  Bice  be  perpetually  stayed,  and  from  this  order  the 
plaintiff  appealed. 

/.  Z,  Smith,  for  the  appellant. 

Decker,  for  the  respondent. 

By  Court,  Bichabdson,  J.  The  doctrine  may  be  considered  as 
settled  in  this  state — where  law  and  equity  are  administered  in 
the  same  form  and  in  the  same  suit — that  a  judgment  does  not 
extinguish  the  relation  of  principal  and  surety:  Bice  v.  Morton, 
19  Mo.  263;  and  the  same  causes  that  will  discharge  a  surety 
will  discharge  an  indorser:  Bank  of  United  States  v.  Hatch,  6 
Pet.  250. 

The  entry  in  the  record  in  the  case  of  the  plaintiff  a^fainst 
Sigerson  in  the  circuit  court,  on  the  nineteenth  of  November, 
1857,  by  which  the  plaintiff  consented  and  agreed  that  execu- 
tion on  the  judgment  should  be  stayed,  ought  to  stand  on  as 
high  ground  as  an  agreement  of  a  like  kind  under  seal,  and 
is  certainly  evidence  of  a  valid  contract.  The  plaintiff  put  it 
out  of  his  power  to  sue  out  execution  before  the  first  Monday 
of  October,  1858,  and  the  record  entry  operated  as  a  valid  con- 
tract for  delay,  whereby  the  plaintiff  suspended  his  remedy 
against  the  principal  for  a  stipulated  period.  The  plaintiff  had 
no  right  to  receive  payment  of  the  judgment  from  Bice  before 
October,  1858,  because  he  had  agreed  with  Sigerson  to  wait  until 
that  time;  and  if  Bice  had  paid  the  judgment,  he  would  not 
have  been  entitled  to  immediate  recourse  on  Sigerson,  because 
the  latter  could  not  be  compelled  to  pay  the  indorser  any 
sooner  than  payment  could  have  been  demanded  by  the  cred- 
itor; for,  having  secured  an  extension  of  time  by  a  valid  con- 
tract with  a  person  authorized  to  make  it,  he  would  not  lose  the 
benefit  of  the  indulgence  by  the  premature  payment  of  the  debt 
by  the  indorser. 

The  principle  on  which  the  surety  is  discharged,  where  an 
agreement  to  give  time  for  a  sufficient  consideration  is  made  by 
the  creditor  and  the  principal  debtor,  is  very  clearly  stated  by 
Chancellor  Kent  in  King  v.  Baldwin,  2  Johns.  Ch.  559.  *'  The 
surety  is  entitled  to  pay  the  debt  when  it  becomes  due,  or  he 
may  call  upon  the  creditor,  by  the  aid  of  this  court,  to  enforce 
his  demand  against  the  principal  debtor.  On  paying  the  debt» 
he  is  entitled  to  the  creditor's  place  by  substitution;  and  if  the 
creditor,  by  agreement  with  the  principal  debtor,  without  the 
surety's  consent,  has  disabled  himself  from  suing  when  he  would 
otherwise  have  been  entitled  to  sue  under  the  original  contract. 
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or  has  deprived  the  surety,  on  his  paying  the  debt,  from  having 
immediate  recourse  to  his  principal,  the  contract  is  varied  to  hia 
prejudice,  and  he  is  consequently  discharged." 

In  this  case  the  plaintiff  could  not  proceed  on  the  original 
debt,  because  it  was  merged  in  the  judgment;  and. he  could  not 
enforce  the  judgment  because  he  had  agreed  to  stay  the  execu- 
tion. The  courts  will  not  inquire  whether  the  delay  has  in  fact 
been  injurious,  for  the  presumptive  injury  to  the  surety  is  suffi- 
cient to  exonerate  him:  Huffman  v.  Hulbert,  13  Wend.  377.  In 
the  case  from  6  Pet.  250,  the  bank  had  instituted  suit  against  the 
drawer  of  a  bill  of  exchange,  and  the  attorney  of  the  bank  hav- 
ing made  an  agreement  for  a  valuable  consideration  with  the 
defendant  that  the  suit  should  be  continued  without  judgment 
until  the  term  after  that  at  which  judgment  would  have  been 
entered,  it  was  held  that  the  indorser  was  discharged. 

The  other  judges  concurring,  the  judgment  will  be  affirmed. 


Bbuuss  ow  Sithbtt  bt  Induloknci  to  PaiNCiFAL:  See  Springer  t.  IbotK' 
dber,  69  Am.  I>eo.  66,  note  69,  where  other  oases  are  collected. 


Ream  v.  Watkins. 

[37  Mmouu,  SIA.] 

Mbasubb  ow  Daxagm  in  Action  by  Ekployeb  fob  Wbonoful  Disohabob 
before  the  oompletioa  of  his  term  of  service,  brought  before  the  expira- 
tion of  snch  term  to  recover  for  the  breach  of  the  contract,  is  not  the 
oontract  price  for  the  fall  term,  and  it  is  error  to  rtde  that  is.  The 
amount  of  damages  in  such  action  is  a  question  for  the  jury  under  all 
the  circumstances  of  the  case. 

MiKOB  Allowed  bt  his  Fathsb  to  Lkavb  Homx  and  Shift  fob  Him- 
8BLF  may  maintain  an  action  in  his  own  name  for  the  Talue  of  services 
rendered  by  him. 

Appeal  from  St.  Louia  law  commissioiier'e  court.    The  opin* 
ion  states  the  facts. 

Buclcner^  ior  the  responded  4^ 

A.  M.  Oardner,  for  the  appellant. 

Bj  Court,  Bichabdson,  J.  The  plaintiff,  who  is  a  minor, 
commenced  this  suit  by  his  next  friend  before  p  iustice  o^  t^Jt 
peace.  In  the  statement  filed  with  the  justice,  t^e  plaintiff 
claimed  a  balance  of  twenty-two  dollars  and  five  cents  for  three 
months  and  fourteen  days'  work,  at  the  rate  of  one  hundred 
doUars  per  jear»  from  the  twenty-third  of  September,  ISSZ^ 
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until  the  sixth  of  January,  1856,  when  he  was  wrongfully  dis- 
charged by  the  defendant;  also  sixty-seven  dollars  and  seventy- 
five  cents  as  damages  for  breach  of  a  contract  by  which  the 
defendant  had  engaged  the  plaintiff  to  work  for  him  one  year, 
commencing  September  23,  1855,  at  the  price  of  one  hundred 
dollars  per  annum,  enough  to  be  paid  at  such  times  as  the 
plaintiff  needed  it  to  purchase  necessary  clothing,  and  the  residue 
at  the  expiration  of  the  year.  The  suit  was  commenced  Janu- 
ary 23,  1856.  The  contract  as  proved  was  that  the  plaintiff  was 
engaged  by  the  defendant  to  work  for  him  for  one  year  at  the 
price  of  one  hundred  dollars,  of  which  twenty  dollars  were  to 
be  paid  from  time  to  time  as  the  same  should  be  needed.  The 
plaintiff  was  discharged  on  the  seventh  of  January,  1856,  and 
the  main  defense  relied  on  was  that  his  conduct  was  such  as  to 
justify  his  dismissal.  The  court  instructed  the  jury  that  if  the 
plaintiff  was  discharged  before  the  expiration  of  the  time  for 
which  he  was  hired,  without  good  cause,  he  was  entitled  to 
recover  the  full  amount  of  the  wages  for  the  whole  term  at  the 
contract  price. 

This  instruction  was  erroneous.  In  Smith  on  Master  and 
Servant,  73  Law  Lib.  90,  it  is  said  that  a  servant  wrongfully 
discharged  has  two  remedies,  either  of  which  he  may  pursue 
immediately  on  his  discharge:  ^'1.  He  may  treat  the  contract 
of  hiring  and  service  as  continuing,  and  bring  a  special  action 
against  his  master  for  breaking  it  by  discharging  him,  and  this 
remedy  he  may  pursue  whether  his  wages  are  paid  up  to  the 
period  of  his  discharge  or  not;  or  2.  If  his  wages  are  not  paid 
up  to  the  time  of  his  discharge,  he  may  treat  the  contract  of 
hiring  and  service  as  rescinded,  and  sue  his  master  on  a  quantum 
meruii  for  the  services  he  has  actually  rendered."  The  plaintiff 
can  only  recover  in  the  latter  form  of  action  for  the  services 
actually  rendered  up  to  the  time  of  his  discharge,  whilst  in  the 
former  case  he  might  recover  something  beyond  the  amount 
due  at  the  period  of  his  discharge.  In  the  note  to  Cutter  v. 
Powell^  2  Smith's  Lead.  Cas.  87,  it  is  stated,  with  some  hesita- 
tion, that  a  servant  improperly  discharged  has  another  remedy, 
to  wit:  "He  may  wait  till  the  termination  of  the  period  for 
which  he  was  hired,  and  may  then,  perhaps,  sue  for  his  whole 
wages  in  indebtUatva  aasumpsU,  relying  on  the  doctrine  of  con- 
structive ser\ice."  But  this  proposition  ia  doubted,  if  not 
denied,  in  the  note  to  Smith  on  Master  and  Servant,  p.  90,  and 
in  Ooodman  v.  Pocack,  15  Q.  B.  574. 

The  measure  of  damages  in  an  action  for  a  wrongfol  dis- 
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charge  brought  before  the  expiration  of  the  term  is  not  nece8« 
sarily  the  contract  price  for  the  whole  term,  because  a  plaintiff, 
after  he  is  dismissed,  may  sue  and  recover  a  judgment,  and  then 
obtain  employment  elsewhere,  and  receive  for  the  residue  of  the 
term  as  much  or  more  than  by  the  broken  contract  he  would 
have  been  entitled  to  if  he  had  served  hia  time  oat.  The  dam- 
ages must  depend  on  the  kind  of  service  to  be  performed  and 
the  wages  to  be  paid,  and  allowance  should  be  made  for  the 
time  that  would  probably  be  lost  before  similar  employment 
could  be  obtained.  In  some  pursuits  it  may  be  almost  certain 
that  the  dismissal  of  a  person  at  a  particular  season  will  throw 
him  entirely  out  of  employment  for  the  residue  of  the  year; 
whilst  in  other  pursuits  similar  employment  could  readily  be 
obtained  elsewhere  on  the  same  or  better  terms;  and  therefore 
the  amount  of  damages  is  a  question  for  the  jury  under  all  tbe 
circumstances  of  the  case.  In  Smith  v.  Thompson ,  8  Com.  B. 
42,  a  clerk,  who  had  been  engaged  under  a  contract  for  two 
years,  having  been  wrongfully  dismissed  after  one  quarter's  ser- 
vice, brought  an  action  for  such  ^vrongful  dismissal,  and  the 
jury  having  awarded  him  damages  equal  to  a  year's  salary,  the 
court  refused  to  interfere  with  the  verdict.  This  form  of  action 
treats  the  contract  as  continuing,  but  the  action  on  a  quantum 
meruit  treats  the  contract  as  rescinded,  and  therefore  it  is  said 
that  in  the  action  for  a  wrongful  dismissal  the  wages  duo  up  to 
the  time  of  discharge  cannot  be  recovered,  but  a  count  iot 
wages  may  be  added,  and  in  that  way  the  plaintiff  may  recovor 
in  one  suit  all  that  he  is  entitled  to.  The  plaintiff  in  this  ca>e 
by  his  suit  has  affirmed  the  contract,  but  being  an  infant,  he 
had  the  right  to  avoid  the  special  agreement,  which  was  execu- 
tory and  for  personal  services,  and  recover  a  reasonable  com- 
pensation for  the  work  which  he  did:  Lowe  v.  Sinklear,  21  Mo. 
308. 

The  defendant  asked  two  instructions,  to  the  effect  that  the 
plaintiff  could  not  recover  unless  the  jury  found  that  he  was 
entitled  to  a  contract  on  his  own  account,  and  unless  his  father 
had  given  his  consent  that  he  might  work  for  himself.  The 
obligation  which  the  law  imposes  on  the  father  to  maintain  his 
infant  children  givos  hini  t'>*^  right  to  the  custody  of  their  per- 
sons and  to  the  value  of  that  labor  and  services  during  their 
minority.  But  a  father  may  emancipate  his  son  and  relinquish 
any  claim  to  his  services,  and  when  he  does  so,  the  child  will  be 
entitled  to  the  fruits  of  his  own  labor  until  the  father  sees  fit  to 
tesume  his  authority:  Burlingame  v.  Burlingame,  7  Cow.  02 
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Corey  v.  C<yrey.  19  Picl:.  29  [31  Am.  Dec.  117];  Tdhtaan  v.  Ifc- 
Crell\»,  11  Vt-  479;  Jeniaon  v.  Graves,  2  Blackf.  450.  The  per- 
mission of  the  father  to  the  son  to  work  for  himself  may  be 
inferred  fron^  circumstances,  and  the  fact  that  a  minor  is  suf- 
fered to  leave  his  father's  house  and  go  abroad  to  shift  for  him- 
self ought  to  be  satisfactory  evidence  of  the  parent's  consent  to 
the  son's  receiving  and  enjoying  his  own  wages;  otherwise  he 
would  be  without  the  means  of  procuring  bread.  It  was  in 
evidence  in  this  case  that  the  plaintiff's  parents  resided  in  an- 
other state;  and  as  it  would  not  be  presumed  that  he  was  from 
home  without  leave,  it  would  be  inferred  as  a  matter  of  neces- 
sity that  he  had  the  right  to  work  for  himself  in  order  to  obtain 
a  living.  The  defendant's  instructions,  then,  ought  not  to  have 
been  given  without  proper  qualifications. 

As  the  case  will  be  remanded,  it  may  be  obeerved  that  the 
remarks  which  fell  from  the  witnesses  about  the  state  of  the 
weather  and  the  condition  of  the  plaintiff's  clothing  at  the  time 
he  was  discharged  were  irrelevant  and  improper;  for  neither  the 
plaintiff's  right  to  recover  nor  the  defendant's  right  to  dismiss 
him  depended  on  considerations  of  that  kind. 

Judge  Napton  concurring,  the  judgment  will  be  reversed,  and 
the  cause  remanded. 


RjsMF.DT  OF  Employee  fob  Wrongful  Discharge  before  Ekd  of  his 
Term  of  Service:  See  Hunt  v.  Crane,  69  Am.  Dec.  381,  note  384,  where 
other  cases  ore  collected.  This  subject  is  discussed  at  length  in  the  note  to 
Decamp  v.  IletoiU,  43  Id.  204.  In  an  action  for  wrongful  discharge  broug..t 
before  the  '^xx)iration  of  the  term  of  service,  the  measure  of  damages  canoot 
exceed  the  contract  price,  nor  is  it  necessarily  the  full  contract  price:  Zam- 
hert  V.  HarisJvome,  65  Mo.  551,  citing  the  principal  case. 

WnFN  Minor  Entitled  to  Recover  for  Services  Rendered  to  Hii 
Employer:  See  Cloud  v.  Hamilton,  63  Am.  Deo.  778,  note  779,  wher«  other 
dwes  are  oolleo^<Mi;  MurrtU  v.  MurreU,  49  Id.  664,  note  666$  Lgom  •  JM^mi^ 
4S  Id.  122,  note  129. 
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Hopkins  v.  Atlantic  and  St.  Lawrence  R.  R. 

[86  New  Hampshiss,  0.] 

HrsBAND  MAT  RsoovEB  FOR  EXPENSES  Incuered,  and  for  loes  of  the  wife'i 
services  after  commencement  of  suit,  in  an  action  broaght  by  him  to  re- 
cover damages  for  an  injury  to  the  wife  caused  by  the  negligence  of  a 
railroad  company. 

MomET  Expended  bt  Husbaxd  for  Medtcal  axd  Surgical  Treatment 
of  his  wife  for  an  injury  caused  by  the  negligence  of  a  railroad  company 
is  not  special  damages,  and  evidence  of  such  expenses  is  admissible  with- 
out special  allegation. 

In  AcmON  by  Husband  against  Railroad  Corporation  for  Injury  to 
Wife,  he  is  entitled  to  damages  for  pt'ospcctive  loss  and  expense,  if  utthe 
time  of  the  trial  the  wifu  is  still  disaMed,  requires  medical  treatment, 
and  her  injuries  are  such  as  must  leave  her  disabled  in  future,  thus  in- 
volving  the  husband  in  additional  expense. 

Act  of  Officers,  Agents,  and  Servants  of  corpom' :■•:.,  when  within  the 
scope  of  their  authority  and  employment,  i«»  t'  >•  f...t  >f  tl-M  corporation, 
and  their  negligence  is  its  negligence. 

Corporations  Establisued  and  Condi-.  <  ::p,  I'i  v'.de  or  in  part,  for  the 
pecuniary  benefit  of  the  member-,  ai\  ■  ■  I  '■:•  in  tjrt  in  the  same  way  and 
to  the  same  extent  as  iDdividuals. 

Corporations  may  be  Sued  in  Trespass  for  the  authorized  acts  of  their 
servants,  and  exemplary  damages  recovered,  when  the  circumstances  of 
violence  and  outrage  are  such  as  would  authorize  such  damages  against  an 
individual. 

Right  to  Recover  Exemplary  Damages  is  not  confined  to  one  form  of 
action.    They  may  be  recovered  in  case  as  well  as  in  trespass. 

Ca8e.  The  declaration  contained  two  counts,  in  the  first  of 
which  it  was  alleged  that  on  December  1st  plaintiff  was  a  pas- 
senger  on  defendant's  train  of  passenger-cars;  that  said  train 
was  so  n^ligentlj,  carelessly  and  unskillfully  managed  by  de- 
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f  endants'  Bervants  that  it  was  run  into  by  defendants'  freight  cars; 
that  by  reason  of  such  collision  plaintiff  **  was  thereby  thrown 
down  with  great  yiolence,  and  was  thereby  wounded  and  in- 
jured.'' etc.  The  second  count  contained  the  same  allegations 
against  defendants  as  to  Maiy  Hopkins,  the  wife  of  plaintiff, 
and  that  **  whereby  plaintiff  is  obliged,  and  her  husband,  to  pro- 
vide for  her  support,"  and  has  "  been  put  to  great  expense  in 
providing  her  medical  and  surgical  aid,  to  wit,  the  sum  of  one 
hundred  dollars,  and  during  all  the  time  since,  up  to  the  date  of 
the  writ,  has  lost  the  labor,  comfort  and  society  of  his  wife." 
The  instructions  asked  and  refused,  together  with  those  given, 
are  stated  in  the  opinion.  Verdict  for  plaintiff;  motion  to  set 
aside  and  in  arrest  of  judgment. 

Bums  and  Fletcher,  for  the  defendants. 
O.  G.  Williams,  for  the  plaintiff. 

By  Court,  Pebley,  C.  J.  The  objection  to  joining  the  two 
counts  in  the  same  action  would  properly  be  taken  by  demurrer 
or  motion  to  arrest  the  judgment,  and  not  on  trial.  However 
taken,  it  must  be  overruled.  The  claim  in  each  count  is  for  an 
injury  to  the  husband  alone.  The  wife  has  no  legal  interest  in 
the  suit:  1  Ch.  PI.  46,  61;  2  Id.  375,  note. 

The  court  was  moved  to  instruct  the  jury  that  nothing  could 
be  recovered  for  a  loss  of  the  wife's  services  and  society,  or  for 
expenses  incurred  on  account  of  her  injury,  after  the  commence- 
ment of  the  suit.  No  objection  was  taken  on  the  ground  of 
variance  in  this  respect  between  the  declaration  and  the  proof, 
and  none  can  be  taken  now.  Objections  of  that  kind  are  con- 
sidered as  waived,  unless  taken  on  trial.  If  taken  then,  they 
maybe  removed  by  amendment:  McConihey.  Sawyer,  12  N.  H. 
396,  405. 

The  question  is  therefore  general  in  this  case,  whether  the 
husband,  in  an  action  brought  by  him  to  recover  his  damage 
for  an  injury  to  his  wife,  may  recover  for  expenses  incurred,  and 
for  the  loss  of  the  wife's  services,  after  the  commencement  of 
the  suit. 

The  plaintiff  could  maintain  but  one  action  for  the  same  in- 
jury to  his  wife.  All  the  damage  which  he  could  recover  he 
must  claim  as  the  direct  and  necessary  consequences  of  the 
wrongful  act  or  the  default  of  the  defendants;  and  that  act  or 
default  was  not  divisible,  and  had  no  continuance  beyond  the 
time  when  the  accident  happened.  This  has  no  resemblance  to 
the  case  of  a  nuisance  continued  after  the  commencement  of  thf 
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stdt;  for  the  continuance  of  the  nuisance  ia  another  injury  and 
a  new  cause  of  action.  The  wrong  to  the  plaintiff  was,  in  this 
case,  entire  and  complete  at  once,  though  the  injurious  conse- 
quences might  remain  for  an  indefinite  period  afterwards.  The 
defendants  were  guilty  of  but  one  wrong,  and  can  be  sub- 
jected to  but  one  action  for  it  to  the  same  party. 

The  real  extent  of  the  injury  which  the  plaintiffs  wife  re- 
ceiyed,  and  the  actual  amount  of  his  damages,  would  not  at  all 
depend  on  the  time  when  the  action  was  brought  or  tried.  He 
might  commence  his  suit  forthwith,  or  delay  it  for  years;  in 
either  ease  the  same  question  would  be  tried  and  the  same  dam- 
ages recoyerable;  though,  if  the  trial  were  delayed,  the  delay 
would  be  likely  to  afford  more  satisfactory  means  of  ascertaining 
the  real  extent  of  the  wife's  injury,  and  the  actual  amount  of 
the  husband's  damages. 

When  an  injury  is  received  of  such  extent  and  character  as 
must  disable  one  from  labor,  and  require  nursing  and  medical 
treatment,  the  loss  from  inability  to  labor  and  the  expense  of 
medical  treatment  are  the  necessary  and  uniform  consequences 
of  such  an  injury.  They  are  not  special  damages,  in  the  sense 
of  that  term  as  it  is  used  in  the  law  of  pleading  and  evidence. 
They  are  not  caused  by  any  incidental  fact,  or  by  the  peculiar 
situation  and  circumstances  of  the  party,  but  are  the  natural 
and  uniform  effects  of  the  injury  itself.  And  when  the  injury 
to  the  wife  is  once  shown  to  be  of  such  a  nature,  the  damages 
to  her  husband,  from  the  loss  of  her  services  and  society,  and 
the  expenses  of  her  cure,  follow  uniformly  and  by  legal  necessity 
from  the  relation  of  husband  and  wife,  which  entitles  him  to 
her  services  and  society,  and  charges  him  with  her  support: 
Dickinion  v.  Boyle,  17  Pick.  78  [28  Am.  Dec.  281];  Smilh  v.  Sher- 
man, 4  Gush.  408;  Furlong  v.  Folleys,  30  Me.  491  [50  Am.  Dec. 
C35];  Styles  v.  Iklford,  10  Wend.  338;  1  Oh.  PI.  833,  385;  2 
Greenl.  Ev.,  sec.  254. 

Money,  therefore,  expended  by  the  plaintiff  for  medical  and 
surgical  treatment  of  his  wife,  would  not  be  special  damages  in 
the  legal  sense  of  the  term,  and  evidence  of  such  expenses  might 
be  receiTed  on  trial  without  any  special  allegation  of  that  par- 
ticular item  of  damage. 

If  the  action  were  tried  soon  after  the  injury  was  received,  and 
the  wife  at  the  time  of  the  trial  was  still  disabled  from  service, 
and  still  required  medical  treatment,  and  her  injuries  were  such 
as  must  leave  her  disabled  for  the  future,  and  involved  the  hus- 
band in  additional  expense,  it  is  quite  clear  that  he  would  not. 
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receive  a  just  compensation  for  the  injury  which  he  had  sustainctS 
if  ho  were  allowed  to  recover  for  nothing  but  tile  sums  already 
expended  and  the  loss  of  her  services  up  to  that  time.  The  law 
in  such  case  gives  damages  for  the  prospective  loss  and  expense. 
The  juiy  would  be  obliged  to  estimate,  as  well  as  they  could 
from  the  condition  in  which  they  found  the  wife  at  the  time  of 
the  trial,  the  whole  ultimate  loss  and  damage  of  the  husband  in 
the  same  way  and  on  the  same  principle  that  they  would  esti- 
mate such  damage  for  a  like  injury  to  hiilf^lf. 

The  evidence,  though  it  introduces  Biii»sequent  facts,  is  refer- 
red in  law  to  the  time  when  the  injury  was  received.  The  legal 
inqidry  is.  What  was  the  extent  of  the  injury  and  the  amount 
of  the  plaintiff's  damage  at  the  time  of  the  accident?  For  the 
wrong  was  all  done  and  the  whole  injury  received  thez^  and  the 
plaintiff's  right  of  action  was  complete  to  recover  at  once  in  a 
single  suit  for  all  the  consequences  of  the  defendants'  wrong; 
otherwise,  in  order  to  give  the  plaintiff  adequate  remuneration 
for  his  injury,  he  must  be  allowed  to  maintain  successive  actions 
for  his  subsequent  losses  and  expenses,  as  they  might  accrue 
from  time  to  time,  and  the  defendants  might  be  subjected  to 
separate  suits  for  every  surgeon's  bill  that  the  husband  should 
pay  for  treatment  of  the  wife's  injury,  and  for  every  month  of 
her  services  that  he  should  lose.  Subsequent  facts  are  therefore 
proper  evidence,  and  generally  the  most  satisfactory  evidence, 
to  show  the  nature  and  extent  of  the  original  injury  to  the  wife, 
and  the  actual  amount  of  the  husband's  damages.  Down  to  the 
time  of  trial  the  plaintiff  may  show,  with  more  or  less  exactness, 
what  his  actual  losses  and  expenses  have  been.  As  to  the 
future,  the  jury  can  only  make  a  probable  estimate. 

Evidence  of  the  actual  condition  of  the  wife,  or  of  the  plaint- 
iff himself,  at  the  time  of  trial,  is  admissible  only  on  the  same 
ground;  that  is  to  say,  for  the  purpose  of  showing  what  the 
nature  and  severity  of  the  injuries  really  were  when  they  were 
received.  At  first,  it  might  be  entirely  uncertain  how  serious 
the  accident  would  turn  out  to  be;  but  that  would  be  proved 
more  or  less  fully  by  experience  at  the  time  of  the  trial.  And 
BO  in  respect  to  damages  from  loss  of  service  and  from  necessary 
expenses.  The  extent  of  the  injury  and  the  consequent  damage 
to  the  plaintiff  could  then  be  better  known,  by  actual  experience, 
than  could  be  conjectured  and  foretold  from  evidence  confined 
to  the  time  when  the  injury  was  received.  And  evidence  waa 
properly  admitted  on  trial  to  show  the  actual  amount  of  the 
plaintiff's  expenses  down  to  that  time. 
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In  Lovory  t.  Walker,  5  Yt  181,  it  was  held  tLat  evidence  as  to 
tbe  measare  of  damages  was  admissible,  though  the  facts  arose 
after  the  action  was  brought;  and  Herring  v.  Tomlin,  28  £ng. 
X*.  &  Eq.  142,  goes  to  sustain  the  same  point.  So  in  Dearborn 
V.  Boston  etc.  B.  B.  Co.,  24  N.  H.  179,  the  jury  were  allowed  to 
view  the  land  of  the  appellant,  that  thej  might  see  the  actual 
effect  produced  by  the  laying  out  and  maintaining  of  the  rail- 
road down  to  the  time  of  trial;  though  the  question  was  as  to 
tbe  amount  of  damage  to  the  land  by  the  laying  out  and  estab- 
lishing of  the  road,  and  the  jury  were  considering  on  appeal  the 
same  question  which  the  commissioners  had  considered  before 
tbe  road  was  built,  we  do  not  see  how  that  can  in  principle  be 
distinguished  from  this. 

We  are  therefore  of  opinion  that  the  plaintiff  might  recover 
damages  for  losses  and  expenses  down  to  the  time  of  trial; 
and  for  prospective  losses  and  expenses,  such  as  the  jury  might 
give,  forming  their  judgment  from  the  actual  state  of  the  wife's 
injuries,  according  to  the  evidence  produced  on  trial;  that  the 
plaintiff  was  not  confined  to  the  one  hundred  dollars  named  in 
f  bo  declaration  as  the  amount  expended  at  the  time  when  the 
suit  was  commenced,  as  he  was  entitled  to  recover  for  losses 
and  expenses  incurred  afterwards;  that  evidence  might  be  ad- 
mitted of  his  actual  losses  and  expenses  down  to  the  time  of 
trial,  and  that  of  course  it  was  not  necessary  in  declaring  to 
62)ecify  the  items  and  particulars  of  such  expenses  and  losses. 

The  court  charged  the  jury  that  if  the  injury  to  the  plaintiff 
was  caused  by  the  gross  negligence  of  the  defendants,  they  might, 
in  their  discretion,  give  exemplary  damages.  It  is  objected 
tLat  this  is  not  a  case  for  exemplary  damages,  on  two  grounds: 
1.  Because  the  negligence  which  is  the  foundation  of  the  suit 
was  the  negligence  of  the  defendant's  servants;  and  2.  Because 
the  facts  of  the  case  disclose  no  fraud,  malice,  violence,  cruelty^ 
or  the  like,  nor  any  turpitude  or  moral  wrong. 

The  defendants  are  a  corporation,  and  can  act  in  no  way  but 
by  their  officers,  agents,  and  servants;  and  when  their  officers, 
agents,  or  servants  act  within  the  scope  of  their  authority  and 
employment,  it  is  the  act  of  the  corporation,  and  their  negli- 
gence is  the  negligence  of  the  corporation :  Angell  &  Ames  on 
Corp.  386;  ChestmU  Em  Turnpike  v.  BuJUer,  4  Serg.  &  R  6  [8 
Am.  Dec.  675]. 

If  the  objection  is  sustained  that  exemplary  damages  cannot 
be  recovered  in  this  case  because  the  negligence  complained 
of  was  the  negligence  of  the  defendants'  agents  and  servants. 
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Buch  damages  can  never,  under  any  circumstances,  be  recoToied 
against  a  corporation.  It  would  seem,  however,  to  be  well  set- 
tled now,  whatever  may  have  been  the  ancient  rule,  that  money 
^corporations,  corporations  which,  like  these  defendants,  are  es- 
^Ablished  and  conducted  in  whole  or  in  part  for  the  pecuniary 
4>enefit  of  the  members,  are  liable  in  actions  for  torts,  in  the  eame 
ip^ay  and  to  the  same  extent  as  individuals  and  natural  persons: 
Angell  &  Ames  on  Corp.  302,  385,  386;  Chestnut  HiU  Turnpike 
▼.  RuUer,  4  Serg.  &  B.  6  [8  Am.  Dec.  675];  Hawkins  y.  Steam- 
hoot  Oo.,  2  Wend.  452;  Yarboraugh  v.  Bank  of  England,  16  East, 
^6;  Whiieman  v.  WUminglon  elc.  B.  It.  Co.,  2  Harr.  (Del.)  514  [33 
Am.  Dec.  411];  Edwards^,  Union  Bank,  1  Fla.  136;  Crawford- 
ville  B,  B.  Co.  v.  WrigJU,  5  Ind.  252;  Ooodspeed  v.  East  Haddam 
^ank,  22  Conn.  530  [58  Am.  Dec.  439];  State  v.  Bailroad,  23 
IN.  J.  L.  360. 

Corporations  may  be  sued  in  trespass  for  the  authorized  acta 
of  their  servants;  and  if  the  trespass  is  committed  by  their  au- 
thority, with  circumstances  of  violence  and  outrage,  such  as 
would  authorize  Exemplary  damages  against  an  individual  de- 
fendant, it  is  not  easy  to  discover  any  ground  for  a  different  rule 
of  damages  against  the  corporation,  which  the  law  charges  with 
the  consequences  of  the  act  as  the  responsible  party.  If  a  cor- 
poration like  this  railroad  is  guilty  of  an  act  or  default,  such  as, 
in  the  case  of  an  individual,  would  subject  him  to  exemplary 
damages,  we  think  the  same  rule  must  be  applied  to  the  corpo- 
ration. 

According  to  the  general  theory  of  the  common  law,  crimes  are 
prosecuted  and  punished  by  the  state  alone.  Individuals  are  not 
supposed  to  have  any  private  interest  in  the  punishment  of  pub- 
lic offenses.  And  so,  on  the  other  hand,  as  a  general  rule,  the 
plaintiff  in  a  civil  action  recovers  a  mere  compensation  for  hin 
private  injur}%  The  object  of  the  suit  is  to  redress  the  indi- 
vidual wrong  which  the  plaintiff  has  suffered,  and  not  to  repress 
crime  or  enforce  good  morals  by  inflicting  punishment  on  the 
defendant;  and  it  has  been  very  lately  questioned  whether  any 
exception  to  this  rule  ought  to  have  been  admitted:  Austin  v. 
Wilson,  4  Cuflh.  273  [50  Am.  Dec.  456]. 

It  is,  however,  extremely  well  settled  that  exemplary  or  vin- 
dictive damages  may  in  certain  cases  be  recovered,  and  this  is 
perhaps  in  accordance  with  the  legislative  policy,  which  has 
given  pecuniary  penalties  in  numerous  instances,  to  private 
prosecutors  of  certain  offenses.  Where  the  wrong  done  to  the 
party  partakes  of  a  criminal  character,  though  not  punishable 
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as  an  offense  against  tbe  state,  tlie  public  may  be  said  iu  have 
an  interest  tbat  tbe  wrong-doer  sbould  be  prosecuted  and 
brought  to  justice  on  a  civil  suit;  and  exemplary  damages  may 
in  snch  cases  encourage  prosecutions,  wbere  a  mere  compensa- 
tion for  the  private  injury  would  not  repay  tbe  trouble  and 
expense  of  tbe  proceeding. 

It  is  objected  tbat  in  this  case  exemplary  damages  cannot  bo 
recoTered,  because  tbe  foundation  of  the  action  is  negligence, 
and  not  a  willful  and  malicious  act  of  the  defendants.  Such  dam- 
ages are  awarded  for  tbe  sake  of  the  public  example^  or  to  pun- 
ish some  act  or  default  which  has  more  or  less  the  character  of 
a  crime.  The  right  to  recover  them  is  not  confined  to  one  form 
of  action.  They  may  be  recovered  in  case  as  well  as  trespass: 
Goodspeed  v.  East  Haddam  Bank,  22  Conn.  530  [58  Am.  Dec.  439); 
Flee^  V.  EoUenkemp,  13  B.  Hon.  219  [56  Am.  Dec.  563);  Day  v. 
Waodtoorih,  13  How.  363. 

If  a  serious  personal  injury  happens  to  a  passenger  by  gross 
negligence  in  tbe  management  of  a  railroad  train,  it  is  difficult 
to  suggest  a  case  wbere  the  public  interest  would  more  loudly 
caU  for  an  exemplary  verdict.  It  is  a  subject  in  which  all  tbe 
traveling  public  are  deeply  interested,  for  railroads  have  now  a 
practical  monopoly-  for  transporting  passengers  on  all  the  prin- 
cipal lines  of  travel;  and  tbe  disasters  which  have  happened  in 
that  mode  of  traveling  have  been  so  great  and  numerous  tbat 
gross  carelessness  in  tbe  management  of  railroad  trains  ought 
not  to  be  encouraged  by  any  lax  administration  of  tbe  law  in 
rach  cases. 

And  gross  carelessness  in  such  a  case  implies  a  heedless  dis- 
regard for  human  life,  and  for  tbe  safety  of  passengers  who 
intrust  themselves  to  the  care  of  the  road;  which  brings  tbe 
case  very  strongly  within  the  rule  that  tbe  wrong  complained 
of,  to  warrant  exemplary  damages,  must  have  something  of  a 
ctiminal  character.  Oross  carelessness,  where  duty  to  tbe  pub- 
lic requires  the  utmost  care— and  even  that  is  not  always  suffi- 
cient to  prevent  tbe  most  serious  calamities — has  certainly  a 
strong  character  of  cruelty  and  moral  turpitude.  All  the  gen- 
eral reasons  which  have  been  assigned  for  allowing  exemplary 
damages  appear  to  apply  in  full  force  to  this  case,  and  we  think 
the  instructions  of  the  court  on  tbat  point  were  correct. 

The  case  of  tbe  AmuMe  Nancy,  3  Wheat.  546,  cited  by  the 
defendants'  counsel,  can  hardly  be  regarded  as  an  authority  for 
the  general  doctrine  tbat  the  principal  is  not  answerable  for  ex- 
emplary damages  when  tbe  injury  was  committed  by  tbe  agent* 
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That  was  a  suifc  against  the  owners  for  a  marine  trespass  com* 
mitted  by  the  officers  and  crew  of  a  privateer.  Story,  J. ,  says, 
in  delivering  the  opinion  of  the  court:  "If  this  were  a  suit 
against  the  original  wrong-doers,  it  might  be  proper  to  go  yet 
further,  and  visit  upon  them,  in  the  shape  of  exemplary  dam- 
ages, the  proper  punishment  which  belongs  to  such  lawless  mis- 
conduct. But  it  is  to  be  considered  that  this  is  to  be  regarded 
as  a  suit  against  the  owners  of  the  privateer,  upon  whom  the 
law  has,  from  motives  of  policy,  devolved  a  responsibility  for 
the  conduct  of  the  officers  and  crew  employed  by  them;  and 
yet,  from  the  nature  of  the  service,  they  can  scarcely  ever  be 
able  to  secure  to  themselves  an  adequate  indemnity  in  cases  of 
loss.  They  are  innocent  of  the  demerit  of  this  transaction, 
having  neither  directed  it,  nor  countenanced  it,  nor  participated 
in  it  in  the  slightest  degree.  Under  such  circumstances,  we  are 
of  the  opinion  that  they  are  bound  to  repair  all  the  real  injuries 
and  personal  wrongs  sustained  by  the  libe]ants,  but  they  are 
not  bound  to  the  extent  of  vindictive  damages  while  the  gov- 
ernment of  the  country  shall  choose  to  authorize  the  employ- 
ment of  privateers  in  its  public  wars,  with  the  knowledge  that 
such  employment  cannot  be  exempt  from  occasional  irregular- 
ities and  improper  conduct;  it  cannot  be  the  duty  of  courts  of 
justice  to  defeat  the  policy  of  the  government  by  burdening  the 
servicd  with  a  responsibility  beyond  what  justice  requires;  with 
a  responsibility  for  unliquidated  damages,  resting  in  mere  dis- 
cretion, and  intended  to  punish  offenders." 

It  thus  appears  that  the  decision  of  this  point  in  that  case 
was  not  put  on  the  ground  of  any  general  principle  of  law,  but 
on  the  peculiar  relations  subsisting  between  the  owners  and  the 
officers  and  crew  of  a  privafeer,  and  on  reasons  of  public  policy 
conntjcted  with  the  employment  of  privateers  in  our  publio 
wars.  No  general  doctrine  is  laid  down  in  the  judgment  of  the 
court,  and  the  marginal  abstract  in  the  reprint  of  the  case  con- 
fines the  rule  to  suits  for  marine  trespasses  against  the  owners 
of  privateers. 

The  case  of  Whipple  y.Walpole,  10  N.  H.  130,  has  been  criti- 
cised in  argument,  and  certainly  carries  the  doctrine  of  exem- 
plary damages  much  beyond  the  present;  for  that  was  an  action 
to  recover  damages  caused  by  the  neglect  of  a  town  to  repair  a 
highway.  The  defendants  in  Wliipple  v.  Walpole,  supra,  were  a 
municipal  corporation;  their  liability  to  repair  highways  is  im- 
posed by  the  statute;  the  damages  given  by  the  statute  are  there 
denominated  special;  and  if  the  question  is  to  be  regarded  as  on 
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open  one  in  this  state,  the  argument  of  the  defendants'  counsel 
ag^ainst  the  doctrine  of  that  case  would  deserve  serious  atten* 
tion.     That  case,  however,  is  broadly  distinguished  from  this, 
and  we  are  not  now  called  on  to  review  it. 
Judgment  on  the  verdict. 


Party  Injured  is  Entitled  to  Recovxb  fob  all  Damaoks  P&ivioua 
to  Tkial,  whenever  it  can  be  shown  that  the  injaiy  is  oontinfioiis  in  its 
nature:  PucteU  v.  Smith,  53  Am.  Dec.  680,  and  note  688. 

Dahaobs  Whtch  Nscissarilt  Result  from  the  act  complained  of  need 
not  be  alleged;  they  are  not  special:  Leung  ▼.  Colfler,  49  Am.  Dec  533^  and 
note  538. 

What  Damages  Husraxd  mat  Recoveb  fob  Injubifs  to  Wife:  See  note 
to  Carty  v.  Berkshire  R.  /?.  Co.,  48  Am.  Deo.  619-622;  and  note  to  Bartleif  y. 
RidUmyer,  53  Id.  350. 

Liabilttt  of  Common  Cabbiebs  for  injuries  to  passengers:  Laing  v.  Colder^ 
49  Am.  Dec  633,  note  538;  Faruh  v.  Re^U,  62  Id.  666»  and  note  679. 

Rule  of  Damages  fob  Pebsonal  Ikjubt  inflicted  by  negligence:  Ptrria 
Bridge  As^n  v.  Loomis,  71  Am.  Dec.  263»  and  note  267. 

Cobpobatioxs  abb  Liable  fob  Acts  of  thezb  Agents:  Ohio  L,  L  S  T, 
Co,  V.  MerchaaUM*  /.  ds  T.  Co.,  53  Am.  Dec.  742,  and  note  770;  Henderwn  v. 
San  Afdomo  R,  R.  Co.,  67  Id.  675.  They  are  also  liable  for  the  agents*  negli- 
gence: OiUemocUer  v.  Madi^n  etc,  R.  R.  Co.,  61  Id.  101;  Pemwyloama  R.  R.  Co, 
T.  Aspell,  62  Id.  323»  and  note  327;  Moore  v.  FUchburg  R,  R.  Corporation,  64 
Id.  83,  and  citations  in  note  86. 

Cobpobations  abb  Liable  in  Tobt:  Mearea  v.  Commiaakmera,  49  Am.  Dec. 
412;  Moore  v.  Fitddmrg  R.  R.  CorporaUon,  64  Id.  83;  Tinsman  v.  Belvidere  etc, 
R.  R.  Co.,  69  Id.  565,  and  citations  in  note  579;  Jonea  v.  Weatem  Vermont  R, 
R,  Co.,  65  Id.  206,  and  note  210. 

Liability  of  Pbincipal  in  Exemflabt  Damages  for  negligence  of  agent: 
See  Frink  v.  Coe,  61  Am.  Dec.  141;  ffagan  v.  P,  4s  W.  R,  R.  Co.,  62  Id.  377, 
and  extended  note  thereto;  Wardrobe  v.  California  Stage  Co.,  68  Id.  231,  and 
note  233. 

Exemflabt  Damages  may  be  awarded  in  actions  npon  the  case  as  well  as 
in  actions  of  trespass:  Fleet  v.  Hoflenkemp,  56  Am.  Dec.  563. 

The  pbincipal  case  is  cited,  appboved,  and  followed  in  Taylor  v.  Orand 
Trunk  RaUway  Co.,  48  N.  H.  318-320,  on  the  point  that  if  an  accident  is 
caused  by  the  gross  negligence  of  a  railway  company,  exemplary  damagea 
may  be  recovered  against  it. 


Eastman  v.  Batcheldee^ 

[36  New  HAMPtHzax.  141.] 

Whebe  Pabents  Give  Deed  to  Sox,  who  gives  a  mortgage  conditioned  for 
the  support,  by  himself,  bis  heirs,  executors,  or  administrators,  of  the 
former  during  their  lives,  the  obligation  i3  personal,  and  the  son  cannot 
transfer  the  premises  and  his  responsibilities,  nor  can  his  creditors  before 
Jiis  decease  deprive  him  of  the  possession. 
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Died  Given  by  Parents  to  Son,  who  gave  back  a  mortgage  conditional  fof 
the  support,  by  himself^  his  heirs,  executors,  or  administrators,  of  the 
parents  during  their  lives,  vests  such  title  in  the  son  that  he  may  convey 
by  mortgage  or  otherwise,  and  the  conveyance  would  be  good,  provided 
it  does  not  defeat  the  condition  in  the  mortguge  from  the  son  to  the 
parents.     The  son's  grantees  take  subject  to  that  mortgage. 

Whebb  Pabents  Give  Deed  to  Son,  who  gives  back  a  mortgage  conditioned 
for  the  support,  by  himself,  his  heirs,  executors,  or  administrators,  of  the 
parents  during  their  lives,  neither  the  son  nor  his  administratrix  can 
make  a  conveyance  depriving  the  parents  of  the  possession  and  benefit* 
secured  by  the  mortgage,  and  a  party  taking  a  deed  from  the  adminis- 
tratrix acquires  no  title  giving  him  the  right  to  call  upon  the  parents  to 
redeem  the  mortgage  held  by  them,  or  of  perfornung  the  condition  upon 
which  the  son  received  his  deed, 

Omi  hust  Show  Good  Title  in  Himself,  and  a  legal  right  to  redeem,  before 
he,  though  holding  the  title  of  a  mortgagor,  can  effect  the  discharge  of 
the  mortgage  or  remove  prior  incumbrances. 

Original  Bill  or  Revivor  must  Show  a  case  for  complainant,  otherwise 
new  mutter  introduced  supplementary  is  a  new  cause  in  court. 

Bill  in  equity.     The  opinion  sufficiently  states  the  facts. 

Eastman,  pro  se, 

Marston,  for  the  defendants. 

By  Court,  Eastman,  J.  Upon  the  facts  presented  in  this  casa^ 
ard  assuming  that  the  condition  of  the  mortgage  from  Tasker  to 
Batchelder  and  wife  was  kept  during  the  life-time  of  Tasker 
there  lies  at  the  foundation  of  this  proceeding  this  question. 
Has  the  complainant  any  such  title  or  right  as  will  enable  him 
to  maintain  his  original  bill  ? 

In  Flanders  v.  Lamphear,  9  N.  H.  201,  which  was  an  action 
growing  out  of  a  contract  similar  to  that  made  by  Tasker  in  the 
present  case,  the  court  held  that  the  duty  was  personal  to  the 
mortgagor,  and  that  he  could  not  transfer  it  to  third  persons 
and  substitute  them  in  his  stead,  without  the  consent  of  the 
mortgagees.  In  that  case  the  plaintiffs  gave  a  deed  of  the 
premises  to  their  son,  Daniel  Flanders,  jun.,  and  he  gave  back 
a  mortgage,  conditioned  for  the  support,  by  hinself ,  his  heirs, 
executors,  and  administrators,  of  the  plaintiffs  during  their 
natural  lives,  and  to  pay  sundry  debts  against  his  father. 
Subsequent  to  this,  the  son  conveyed  the  premises  to  a  third 
person,  and  they  were  again  conveyed  so  that  Lamphear,  the 
defendant,  held  them  by  several  mesne  conveyances  from  the 
son,  Flanders,  jun.  The  plaintiffs  then  brought  a  writ  of  entiy 
against  Lamphear,  and  it  was  decided  that  it  could  be  main- 
tained, unless  it  could  be  shown  that  the  conveyance  by  the 
son  was  made  with  the  consent  of  the  plaintiffs.     In  remarl 
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upon  the  terms  of  the  condition  of  the  mortgage,  Pttrkpr,  C.  J., 
says:  "The  language  seems  to  be  selected  with  a  particular 
view  of  securing  the  performance  by  the  son,  so  long  as  he 
might  fulfill  it,  and  after  that  time  by  his  heirs  or  personal 
representatives." 

In  Clinton  t.  Fly^  10  Me.  292,  which  was  a  writ  of  entiy 
brought  against  the  defendant  as  the  assignee  of  one  Boundy,  a 
contract  in  writing  had  been  made  between  the  town  of  Clinton 
and  Boondy,  by  which  it  was  agreed  that  Roundy  should  suit- 
ably maintain  his  father  and  mother,  and  an  idiotic  brother^ 
during  their  natural  lives;  for  which  the  town  agreed  to  give 
him  the  use  and  occupancy  of  a  certain  farm,  during  the  lives 
of  the  father  and  mother,  and  at  their  decease  to  give  him  a 
deed,  conveying  all  the  right,  title,  and  interest  of  the  town  in 
the  same;  and  it  was  held  that  the  Contract  was  not  assignable, 
it  not  having  been  made  with  Roundy  and  his  assigns;  and  that 
it  was  a  personal  trust;  and  the  action  was  sustained,  and  the 
town  recovered  the  land  of  Roundy's  grantee.  In  the  course  of 
the  opinion  the  court  remarked,  that  if  the  contract  should  be 
held  assignable,  the  persons  to  be  supported  would  be  liable  to 
be  transferred  at  the  convenience  and  pleasure  of  successive 
assignees,  whether  they  possessed,  or  not,  the  temper  and 
qualities  which  would  enable  them  satisfactorily  to  fulfill  the 
trust. 

In  the  present  case,  a  part  of  the  consideration  of  the  deed 

of  the  farm  to  Tasker  was  the  support  of  Batchelder  and  his 

wife  during  their  several  lives  by  their  son-in-law;  the  object 

no  doubt  being  to  have  their  daughter  and  her  husband  reside 

with  and  take  care  of  them  in  their  old  age.     It  was  a  personal 

undertaking  by  Tasker,  and  to  secure  the  performance  of  it,  the 

mortgage  was  given.     So  far  as  the  liabilities  and  rights  of 

Tasker  are  to  be  considered,  the  case  cannot  be  distinguished  in 

principle  from  that  of  Landers  v.  Lamphear,   9  N.  H.   201.. 

During  his  life  Tasker  could  not  have  sold  the  premises  and 

transferred  the  responsibility  of  supporting  Batchelder  and  his 

wife  upon  third  persons  without  their  consent,  and  had  he  done 

it,  they  could  have  maintained  a  writ  of  entry  for  the  premises. 

Batchelder  gave  a  deed  of  all  of  his  real  estate  to  Tasker» 

upon  the  consideration,  among  others,  that  he  and  his  wife 

should  be  supported  on  the  premises  during  their  lives  by 

Tatiker,  his  heirs,  executors,  and  administrators.     This  was  a 

contract  which  the  parties  were  perfectly  competent  to  make; 

which  was  for  good  consideration  on  both  sides;  concerning 
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which  no  fraud  is  proved  or  suggested,  and  which  a  court  of 
oquity  cannot  set  aside.  "  A  court  of  equity,"  says  Chancellor 
Kent,  "cannot  control  the  lawful  contracts  of  parties:"  4 
Kent's  Com.  131. 

For  good  reasons,  Batchelder  chose  to  have  the  contract  a 
personal  one,  and  not  to  have  it  extend  to  the  assigns  of  Tasker. 
Tasker  could  not,  therefore,  transfer  the  premises  and  his  re- 
sponsibilities, nor  could  his  creditors,  before  his  decease,  have 
deprived  him  of  the  possession  of  the  land  and  retained  it. 
Had  they  taken  possession,  the  condition  of  the  mortgage  would 
have  been  broken,  and  Batchelder  could  have  brought  his  writ 
of  entry  and  recovered  the  land. 

The  mortgage  of  Tasker  to  Batchelder  was  put  upon  record, 
and  was  open  to  the  inspection  of  all.  Independent  of  that 
mortgage,  Tasker  was  the  owner  of  the  premises,  and  could  con* 
vey  them  by  mortgage  or  otherwise;  and  the  conveyances  would 
be  good,  provided  they  should  not  be  defeated  by  a  failure  to 
perform  the  condition  in  the  mortgage  to  Batchelder.  Tasker's 
grantees,  however,  would  take  subject  to  that  mortgage,  and 
that  would  be  a  matter  for  them  to  consider  in  taking  their  con- 
veyances. But  as  the  mortgage  would  be  brought  to  their  notice 
by  the  record,  no  fraud  could  be  charged  upon  Batchelder,  and 
they  would  have  to  hold  subject  to  his  claim.  They  could  not 
take  possession  of  the  premises  and  redeem  the  mortgage, 
because  the  contract  was  personal  with  Tasker,  and  did  not 
embrace  them. 

We  call  this  instrument  a  mortgage,  because  every  convey- 
ance of  lands  made  for  the  purpose  of  securing  the  payment 
of  money,  or  the  performance  of  any  other  thing  in  the  condi- 
tion thereof  stated,  is  declared  by  our  statute  to  be  a  mortgage: 
B.  S.,  c.  131.  sec.  1.  But  it  is  not  a  mortgage  that  can  be  satis- 
fied by  the  payment  of  money.  That  is  not  its  condition.  There 
is  no  provision  by  which  money  is  to  be  paid.  The  condition 
requires  personal  services,  and  those  to  be  performed  by  John 
B.  Tasker,  his  heirs,  executors,  and  administrators.  That  is 
the  contract  which  the  parties  have  fairly  and  legally  entered 
into,  and  of  which  they  have  given  public  notice,  by  placing  the 
same  upon  the  records  of  the  county,  and  no  one  has  a  right  to 
put  Batchelder  and  his  wife  in  a  different  situation.  Suppose 
John  B.  Tasker,  in  his  life-time,  has  broken  the  condition,  and 
then  tendered  a  sum  of  money  as  damages,  and  brought  his  bill 
to  prevent  a  foreclosure,  would  the  court  say  that  it  could  be 
done  ?    If  a  tender  of  money  could  answer  for  one  breach,  then 
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it  might  for  others;  and  if  damages  could  be  paid  from  time  to 
tkae,  then  why  might  they  not  be  for  the  entire  time?  And 
thus  the  condition  of  the  mortgage  be  wholly  defeated  and  the 
character  of  the  contract  entirely  changed. 

Lord  Eldon  says  there  is  a  distinction  between  the  breach  of 
a  ooTenant  or  condition  to  pay  money,  and  one  requiring  acts  to 
be  done.  In  the  former  case  relief  may  be  granted  against  a 
forfeiture,  becaase  the  money  and  interest  may  be  paid  as  a  sat- 
isfaction. But  where  anything  else  is  to  be  done  but  the  pay- 
ment of  money,  the  law  haTing  ascertained  the  contract  and  the 
rights  of  the  contracting  parties,  a  court  of  equity  could  not 
interfere:  EiU  y.  Barday,  18  Yes.  63.  And  this  doctrine  ia 
re'^ognized  and  stated  by  Chancellor  Kent  as  the  rule  that  now 
pmWs:  4  Kent's  Com.  130. 

It  has  been  suggested  that  notwithstanding  the  condition  was 
personal,  to  be  performed  by  Tasker,  yet  that  the  legal  possession 
of  the  land  might  be  in  his  grantees,  and  thus  a  bill  be  maintained. 
But  this  does  not  relieve  the  difficulty.  The  bill,  by  whomso- 
ever filed,  must  call  upon  Batchelder  for  an  account  of  the 
damages  sustained,  and  for  possession  of  the  premises,  so  as 
to  perform  the  condition;  and  here  the  same  obstacle  is  encoun- 
tered—the  want  of  right  to  make  this  demand  upon  Batchelder. 
He  has  made  no  contract  with  any  one  but  Tasker.  He  has 
conveyed  the  lands  upon  condition  that  he  and  his  wife  shall 
be  supported  by  Tasker,  and  by  him  alone;  and  if  that  condition 
is  not  kept,  he  has  the  right  to  the  possession,  and  no  one  can 
deprive  him  of  it.  All  persons  except  Tasker,  his  heirs,  execu- 
tors, and  administrators,  are  strangers  to  him,  and  no  convey- 
ance by  Tasker  can  affect  him. 

And  if  Tasker  could  not  make  a  conveyance  during  his  life 
that  would  deprive  Batchelder  and  wife  of  the  possession,  bis 
administratrix  could  not  after  his  decease. 

She  could  give  no  better  title  than  he,  nor  make  any  convey- 
ance that  could  transfer  the  right  of  support  belonging  to  Batch- 
elder  and  wife  to  another  place  or  to  other  persons  than  those 
specified  in  the  original  contract. 

The  complainant,  then,  by  his  deed  from  the  administratrix, 
acquired  no  title  to  the  premises  which  gave  him  a  right  to 
«aU  upon  Batchelder  and  wife  for  the  purpose  of  redeeming  the 
mortgage  which  they  held,  or  of  performing  the  condition  upon 
vbich  Tasker  had  received  his  deed.  He  had  no  right  to  the 
possession.  After  Tasker* s  death,  that  condition  and  contract 
^ew  to  he  performed  by  "his  heirs,  executors,  or  administra- 
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tors,"  not  b J  his  "assigns,"  or  by  those  of  his  administratrix, 
nor  by  his  creditors;  but  by  the  persons  specified  in  the  con- 
tract; and  none  but  those  could  legally  perform  the  contract  or 
hold  the  premises  as  against  Batchelder  and  wife. 

As  to  Nathaniel  Tasker,  the  mortgagee  of  John  B.  Tasker, 
the  orator  has  no  ground  of  complaint.  If  he  had  rendered  the 
account  of  the  amount  due  upon  his  mortgages,  the  complainant 
could  not  have  obtained  possession  of  the  premises,  for  he  had 
no  title  himself  which  gave  him  the  nght  of  possession  at  thai 
time,  even  had  those  mortgages  never  existed.  The  administra- 
trix sold  and  conveyed  to  the  complainant  the  equity  of  redemp- 
tion. That  sale  gave  no  right  of  possession  or  right  to  redeem 
during  the  life-time  of  Batchelder  or  wife.  After  her  husband's 
death,  the  equity,  that  is,  the  right  to  fulfill  the  condition  of  the 
moitgage  to  Batchelder  and  wife,  was  in  her  as  administratrix 
of  her  husband,  and  in  no  one  else,  unless  in  her  minor  child; 
and  her  deed  gave  the  complainant  no  power  whatever  to  inter- 
fere with  the  premises,  so  long  as  Batchelder  and  wife  should 
survive.  Before  one  who  holds  the  title  of  a  mortgagor  can  ef- 
fect the  discharge  of  a  mortgage,  or  remove  prior  incumbrances, 
he  must  show  a  good  title  in  himself,  and  a  legal  right  to  re- 
deem: Farr  v,  Dudley,  21  N.  H.  372.  That  case  was  a  decision 
on  proceedings  under  the  statute,  but  the  principle  may  be 
applied  here.  The  complainant  had  no  title  that  authorized 
him  at  that  time  to  call  upon  Nathaniel  Tasker  for  an  account; 
nor  had  ho  any  occasion  for  such  an  account,  for  Tasker  could 
not  then  foreclose  his  mortgages,  uor  obtain  the  x^ossession,  any 
more  than  the  complainant.  Indeed,  their  rights  would  not 
seem  to  be  very  conflicting. 

If  these  views  are  correct,  it  is  evident  that  the  prayer  of  the 
bill  could  not  have  been  granted  at  the  time  it  was  filed;  Batch- 
elder  and  wife  being  then  alive  and  in  the  occupation  of  the 
premises,  and  the  complainant  standing  iu  no  position  that 
could  give  him  the  right  to  take  the  possession  or  fulfill  the 
terms  of  the  contract.  The  new  parties  in  the  bill  of  revivor 
are  all  legatees  or  devisees  under  the  will  of  James  Batchelddr. 
Thi^i  bill  has  been  taken  as  confessed;  and  all  its  material  alie* 
gations  are  therefore  admitted.  The  confession  admits  the 
commencement  of  the  former  x^roceedings,  and  the  abatement 
of  the  same  by  the  death  of  Batchelder  and  wife  before  they 
were  completed.  It  admits,  further,  that  these  defendants 
claim  imder  the  will,  and  that  Ransom  and  Mrs.  Tasker  have 
possession  of  the  land.     But  the  confession  admits  no  rights  to 
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exist  in  the  complainant  beyond  what  were  in  him  prior  to  the 
death  of  Batchelder.  And  if  at  the  time  of  filing  his  original 
bill,  and  daring  the  lives  of  Batchelder  and  wife,  there  was  no 
foundation  upon  which  the  bill  could  rest,  the  new  matter  in- 
troduced into  the  new  bill  cannot  give  him  a  decree.  New 
matter  may  be  introduced  into  a  bill  of  revivor  and  supplement, 
60  that  defects  in  the  original  bill,  arising  from  subsequent 
events,  may  be  supplied:  WestcoU  v.  Oady^  6  Johns.  Ch.  834  [9 
Am.  Dec.  306];  Pendleton  v.  Fay^  3  Paige,  204.  But  this  can- 
not be  done  with  any  effect  where  there  is  nothing  in  the  origi- 
nal bill  by  which  it  may  be  sustained:  3  Daniell's  Oh.  Pr.  1722; 
BampUm  v.  Birchall,  5  Beav.  330.  The  original  bill  must  show 
a  case  for  the  complainant,  otherwise  the  new  matter  would  be 
a  new  cause  in  court. 

Entertaining  this  opinion  in  regard  to  the  complainant's 
rights  in  the  present  proceedings,  it  becomes  unneoessary  to 
consider  the  alleged  foreclosure,  as  set  forth  in  the  amendment 
to  the  original  answer.  Were  that  under  consideration,  the  first 
inquiry  would  be,  whether  the  foreclosure  had  been  legally  and 
in  good  faith  perfected.  If  John  B.  Tasker,  in  his  life-time, 
suffered  a  foreclosure  in  order  to  cut  off  his  creditors;  or  if  Mrs. 
Tasker,  after  his  decease,  permitted  her  father  to  take  and  hold 
possession  for  the  purpose  of  effecting  the  foreclosure,  and  thus 
placing  the  title  in  him,  that  the  property  might  go  to  her  and 
her  brother  under  the  will — ^in  either  case  the  act  would  be 
fraudulent  and  the  foreclosure  probably  fail. 

Aside  from  the  foreclosure,  there  would  seem  to  be  nothing 
to  eut  off  the  rights  of  Nathaniel  Tasker,  or  of  the  other  cred- 
itors. If  the  mortgage  to  Batchelder  was  not  legally  and  in 
good  faith  foreclosed  before  the  decease  of  Batchelder  and  wife, 
the  property,  upon  their  death,  would  belong  to  the  estate  of 
John  B.  Tasker,  to  be  administered  upon  according  to  law,  and 
the  will  of  Batchelder  could  not  operate  upon  it. 

It  would  seem  also  that  Martha  P.  Tasker,  having  given  a 
deed  of  the  equity  with  covenants,  would  be  estopped  from 
disputing  the  validity  of  that  deed:  Beard  v.  HaU,  16  Pick. 
457. 

But  we  do  not  propose  to  consider  these  questions,  or  others 
that  might  be  suggested,  or  to  give  any  opinion  upon  them  at 
the  present  time.  The  position  of  this  case  does  not  riaquire  it. 
Should  other  and  new  proceedings  bo  instituted,  they  can  then 
be  examined  and  decided. 

As  the  complainant,  at  the  time  his  bill  was  filed,  had  no 


304  EvsTMAN  i;.  M£Beditb.  [N.  H. 

tho  corporatiou  to  recover  damages  for  an  injury  whicli  be  Las 
Buffered  from  neglect  to  perform  the  public  duty.  In  Henley  y. 
Lyme  liegis,  6  Bing.  ^1,  S.  G.  in  error,  3  Bam.  &  Adol.  77,  and 
1  Bing.  N.  0.  222,  the  corporation  held  their  franchise  of  a 
borough,  and  also  a  pier  or  a  quay,  with  the  right  to  take  tolls 
under  a  grant  from  the  crown,  in  which  they  were  directed  to 
repair  a  sea-wall;  and  it  was  held  that  the  plaintiff  might  main- 
tain an  action  to  recover  damages  which  he  had  sustained  by 
the  neglect  of  the  corporation  to  repair  the  wall.  In  that  case, 
1  Bing.  N.  0.  222,  it  was  said  that  where  a  matter  of  general 
and  public  concern  was  inTolred,  **  and  the  king,  for  the  benefit 
of  the  public,  has  made  a  certain  grant,  imposing  certain  public 
duties,  and  that  grant  has  been  accepted,  we  are  of  opinion 
that  the  public  may  enforce  the  performance  of  those  duties 
by  indictment,  and  individuals  peculiarly  injured,  by  action." 
In  Mayor  of  Lyme  r.  Turner^  Oowp.  87,  the  corporation  had 
immemorially  repaired  and  cleansed  a  creek,  and  the  plaint- 
iff maintained  his  action  against  the  corporation  for  dam- 
age caused  by  interruption  of  the  navigation  of  the  creek  for 
want  of  cleansing  and  repairing.  In  that  case,  it  was  said  by 
Lord  Mansfield  that  as  the  defendants  were  bound  by  the  pre- 
scription to  repair,  ''  it  might  be  the  yerj  condition  and  terms 
of  their  creation  or  charter."  In  these  cases,  the  right  to  main- 
tain the  civil  action  appears  to  be  placed  on  the  g^und  that 
the  municipal  corporation  accepted  the  grant  of  their  franchises 
or  their  property  from  the  crown  upon  the  condition  of  perform- 
ing the  public  duty,  and  were  parties  to  a  contract  with  the 
government  in  the  same  way  as  private  corporations  are,  which 
accept  the  grant  of  corporate  powers  upon  similar  conditions. 

It  is  also  to  be  observed  that  municipal  corporations  in 
England  are  broadly  distinguished  in  many  important  respects 
from  towns  in  this  and  the  other  New  England  states.  There 
is  no  uniformity  in  the  powers  and  duties  of  English  municipal 
corporations.  They  are  not  created  and  established  under  any 
general  public  law,  but  the  powers  and  duties  of  each  munici- 
pality depend  on  its  own  individual  grant  or  prescription. 
Their  corporate  franchises  are  held  of  the  crown  by  the  tenure 
of  performing  the  conditions  upon  which  they  have  been 
granted,  and  are  liable  to  forfeiture  for  breach  of  the  condi- 
tioDS.  They  indeed  answer  certain  public  pui*poses,  as  private 
corporations  do  which  have  public  duties  to  perform,  and  some 
of  them  exercise  political  rights.  But  they  are  not,  like  towns, 
general  political  and  territorial  divisions  of  the  country,  with 
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aniform  powers  and  duties,  defined  and  varied  from  time  to 
time  by  general  legislation.  Towns  do  not  hold  their  powers 
Ardinarilj  under  any  grant  from  the  gOTernment  to  the  indi- 
▼idual  corporation,  or  by  virtue  of  any  contract  with  the  govem- 
ment,  or  upon  any  condition,  express  or  implied.  They  give  no 
assent  in  their  corporate  capacity  to  the  laws  which  impose  their 
public  duties  or  fix  their  territorial  limits.  In  all  that  is  mate- 
rial to  the  present  inquiry,  municipal  corporations  in  England 
bear  much  less  resemblance  to  towns  in  this  country  than  to 
private  corporations  which  are  charged  with  the  performance  of 
public  duties,  and  for  this  reason  the  English  authorities  on  the 
subject  are  but  remotely  applicable  to  the  present  case. 

Orants  are  sometimes  made  to  particular  towns  or  cities  of 
special  powers,  not  belonging  to  them  under  the  general  law; 
and  there  is  a  class  of  cases  in  which  towns  and  cities  have  been 
held  liable  to  civil  actions  for  damages  caused  by  neglect  to  per- 
form public  duties  growing  out  of  the  grant  of  such  special 
powei:s;  as,  the  power  to  bring  water  by  an  aqueduct  for  public 
use  by  those  who  pay  a  compensation  for  it;  to  light  the  place 
with  gas,  on  the  same  terms;  or  to  make  and  maintain  sewers  at 
the  expense  of  adjoining  proprietors.  Thus  in  Mayor  etc.  of  New 
York  V.  Ikrte,  3  Hill  (N.  T.),  612,  the  city  was  empowered  by 
a  special  act  to  lay  down  and  maintain'sewers,  and  charge  the 
expense  upon  owners  and  occupants  of  houses  and  lots  in- 
tended to  be  benefited;  and  it  was  held  that  an  individual  might 
maintain  an  action  against  the  city  to  recover  damages  for  a 
private  injury  which  he  had  suffered  from  neglect  of  the  city  to 
keep  the  sewers  in  proper  repair.  The  distinction  between  the 
liability  of  towns  and  cities  for  neglect  to  perform  public  duties 
grooving  out  of  the  powers  which  they  exercise  under  the  general 
.'aw,  and  their  liability  when  the  duty  arises  from  the  grant  of 
some  special  power  conferred  on  the  particular  town  or  city,  is 
recognized  or  explained  in  Bailey  v.  Mayor  etc.  of  New  York,  Id. 
531  (38  Am.  Dec.  669]. 

The  decision  in  Lloyd  v.  Mayor  etc.  of  New  York^  5  N.  T.  374 
[55  Am.  Dec.  347],  is  put  upon  this  distinction  between  a  duty 
arising  from  the  grant  of  a  special  power  and  a  duty  implied 
from  the  exercise  of  political  rights  under  the  general  law. 
*'The  corporation  of  the  city  of  New  York,"  it  is  said  in  that 
case,  ''possesses  two  kinds  of  powers,  one  governmental  and 
public,  and  to  the  extent  they  are  held  and  exercised,  is  clothed 
with  sovereignty;  the  other  private,  and  to  the  extent  they  are 
held  and  exercised,  is  a  legal  individual.    The  former  are  given 
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and  used  for  public  purposes;  the  latter  lor  private  purposes. 
While  in  the  exercise  of  the  former,  the  corporation  is  a  muni- 
cipal government;  and  while  in  the  exercise  of  the  latter,  a  legal 
individual.  The  rules  of  law  are  clear  and  explicit  which  estaly 
lish  the  rights,  immunities,  and  liabilities  of  the  appellants  when 
in  the  exercise  of  each  class  of  powers." 

In  some  of  the  cases  in  which  cities  have  been  held  liable  to 
A  civil  action  for  neglect  to  perform  public  duties  growing  out 
of  grants  conferring  special  powers  and  privileges,  stress  ap- 
pears to  have  been  laid  on  the  circumstance  that  the  city 
derived  a  direct  pecuniary  profit  from  the  grant,  in  the  shape  of 
a  toll  or  rent.  But  in  other  cases,  where  no  benefit  of  that  kind 
was  derived  from  the  grant,  cities  have  been  held  liable,  and 
the  decision  has  been  put  on  the  ground  that  the  grant  of 
special  powers,  though  not  the  source  of  any  direct  pecuniary 
profit,  was  yet  in  the  nature  of  a  special  privilege  or  immunity, 
granted  for  the  particular  local  advantage  of  the  city,  and 
placed  the  corporation  on  the  same  footing  of  liability  as  if  the 
benefit  were  in  the  shape  of  a  rent,  or  toll,  or  other  pecuniary 
income;  that  the  grant  was  made  and  accepted  on  the  same  im- 
plied condition  of  performing  the  public  duties  growing  out  o^ 
it  as  if  it  had  afforded  a  direct  profit  in  money. 

In  Meares  v.  Gammissioners  of  WUmington,  9  Ired.  L.  73  [49 
Am.  Dec.  412],  the  corporation  was  sued  for  undermining  a 
brick  wall  in  grading  a  street,  under  authority  conferred  on  the 
town  by  sundry  special  acts  of  the  legislature,  and  were  held 
liable  to  the  action.  In  this  case  the  court  say:  "  When  the 
sovereign  grants  power  to  a  municipal  corporation  to  grade  the 
streets,  the  grant  is  made  for  the  public  benefit,  and  is  accepted 
because  of  the  benefit  which  the  corporation  expects  to  receive, 
not  by  making  money  directly,  but  by  making  it  more  convenient 
for  individuals  composing  the  corporation  or  town  to  pass  and 
repass  in  the  transaction  of  business,  and  to  benefit  them  by 
holding  out  greater  inducements  for  others  to  frequent  the 
town.  The  only  distinction  is,  that  in  one  case  the  money  is 
received  directly,  in  the  other  indirectly.  But  in  both  cases  the 
individuals  composing  the  stockholders  [that  is,  in  the  private 
corporation],  and  the  citizens  of  the  town,  derive  special  ben- 
efit from  the  work." 

Ounrdiff  v.  Mayor  of  Albany ,  2  Barb.  190,  would  seem  to  fall 
into  the  same  class  of  cases.  There  the  city  claimed  author- 
ity under  a  special  act  to  improve  the  navigation  of  Albany 
I,  and  to  maintain  a  bridge ;  and  having  altered  the  constmo- 
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tion  of  the  bridge  under  authority  of  the  act,  were  decided  to  be 
liable  to  the  plain tifif  for  an  injury  caused  by  the  bridge  while 
be  was  on  it  So  of  Rochester  While  Lead  Co,  y.  CUy  of  Roches- 
ter, 3  N.  y.  463  [53  Am.  Dec.  316];  and  Clark  ▼.  Washington,  12 
Wheat  40. 

In  such  cases  the  special  powers  thus  granted  are  not  held  by 
tbe  particular  town  or  city  under  the  general  law,  and  as  one  of 
the  political  divisions  of  the  country.  The  public  duty  grows 
oat  of  the  special  grant  of  power;  and  though  held  and  exer- 
cited  by  a  town  or  city,  the  nature  of  the  power  granted  is  the 
Bame  as  if  a  like  power  had  been  conferred  on  a  priyate  corpo- 
ration created  to  answer  the  same  public  object,  and  the  casea 
abore  referred  to  hold  the  town  or  city  liable  to  a  ciyil  action 
for  n^lect  to  perform  a  public  duty  arising  from  the  grant  of 
tbe  special  power  in  the  same  way,  and,  as  I  understand  them, 
upon  the  same  grounds  and  reasons  as  private  corporations  are 
held  which  are  clothed  with  the  same  powers  and  bound  to  the 
performance  of  the  same  public  duties.  So  far  as  I  have  had 
opportunity  to  examine  this  class  of  cases,  they  appear  to  go 
upon  the  ground  that  the  special  power,  thouj^h  no  direct  pecu- 
niary profit  may  be  derived  from  it,  is  granted  as  an  immunity 
and  peculiar  privilege,  for  the  benefit  of  the  particular  town  or 
city,  and  is  accepted,  as  in  the  case  of  a  private  corporation, 
upon  the  implied  condition  of  performing  the  public  duties 
imposed  by  it  and  growing  out  of  it:  Lyme  Regis  v.  Henley,  1 
Bing.  N.  C,  222;  Meares  v.  Commissioners  of  Wilmington,  9  IreJ. 
li.  73  [49  Am.  Dec.  412];  Mayor  etc,  of  New  York  v.  Bailey,  2 
Denio,  45G. 

This  distinction  between  corporations  that  voluntarily  accept 
tbe  grant  of  special  powers  from  the  government,  and  the  in- 
habitants of  any  district  who  are  by  statute  invested  with  par- 
ticular powers  without  their  consent,  is  stated  and  relied  on  by 
Parsons,  C.  J.,  in  the  early  case  of  Riddle  v.  Proprietors,  7  Mass. 
187  [5  Am.  Dec.  35),  and  is  recognized  in  Ooshen  df  S.  Tp.  Co. 
V.  Sears,  7  Conn.  86. 

The  case  of  PUtsburgh  v.  Orier,  22  Pa.  St.  64  (60  Am.  Doc. 
65],  cited  for  the  plaintiff,  stands  upon  grounds  which  clearly 
distinguish  it  from  the  present.  The  city,  in  that  case,  was  in 
possession  of  a  public  wharf,*exercising  an  exclusive  supervision 
oyer  it,  and  receiving  tolls  for  its  use,  and  the  plaintiff  sustained 
a  special  injury  from  the  neglect  of  the  city  to  keep  the  wharf 
in  order.  Black,  0.  J.,  delivering  the  opinion  of  the  court,  says: 
**  The  rule  undoubtedly  is,  that  those  who  have  a  public  work 
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under  their  control  are  bound  to  repair  it;  and  the  foree  of  this 
obligation  is  still  further  increased  when  it  yields  its  possessors 
a  reyenue.  The  cases  above  cited  show  that  this  principle  ap- 
plies to  public  ports  in  possession  of  a  city  as  well  as  canals, 
bridges,  and  other  highways  in  the  hands  of  individuals  and 
private  corporations/'  ''The  injury  is  a  violation  of  the  duty 
which  arises  out  of  the  control  which  the  city  has  over  the  port, 
and  her  receipt  of  tolls  from  the  vessels  which  come  into  it." 
The  case  is  thus  put  distinctly  on  the  ground  that  the  public 
duty,  which  was  the  foundation  of  the  action,  arose  out  of  the 
control  which  the  city  exercised  over  the  wharf  and  the  income 
received  for  the  use  of  it. 

In  several  of  the  cases  cited  for  the  plaintiff,  cities  and  towns 
have  been  held  liable  for  private  injuries  done  by  them  in  the 
course  of  executing  works  which  they  were  by  law  authorized 
to  perform.  In  Scott  v.  Mayor  etc.  of  Manchester^  37  Eng.  L.  &  Eq. 
495,  by  the  carelessness  of  workmen  whom  the  defendants  em- 
ployed in  laying  gas-pipes,  a  piece  of  metal  was  thrown  into 
the  plaintiff's  eye,  and  the  city  was  held  to  be  liable.  So  in 
Delmonico  v.  Mayor  etc,  of  New  York,  1  Sandf.  222,  an  action 
was  maintained  for  damage  suffered  by  the  plaintiff  from  the 
negligence  of  the  defendants  in  the  process  of  constructing  a 
sewer.  The  remarks  of  the  court  in  Anthony  v.  Adams,  1  Met. 
285,  are  to  the  point  that  an  action  may  be  maintained  against 
a  town  in  such  a  case.  The  plaintiff,  in  cases  of  this  character, 
does  not  recover  on  the  ground  that  he  has  been  denied  any 
public  right  which  the  corporation  owed  to  him  as  a  citizen  of 
the  town,  or  because  he  has  suffered  an  injury  in  the  exercise  of 
a  public  right,  from  neglect  of  the  town  to  perform  a  public 
duty.  The  corporation  being  authorized  by  law  to  execute  the 
work,  if  in  their  manner  of  doing  it  they  cause  a  private  injury, 
they  are  answerable  in  the  same  way  and  on  the  same  princi- 
ple as  an  individual  who  injures  another  by  the  wrongful  man- 
ner in  which  he  performs  an  act  lawful  in  itself.  It  has  been 
sometimes  made  a  question,  whether  in  the  particular  case  the 
corporation  were  liable  as  principals  for  the  conduct  of  those 
who  performed  the  work  on  their  account;  but  where  a  work  is 
once  conceded  to  be  done  by  the  corporation,  it  would  seem  to  be 
clear,  on  authority  and  general  principles,  that  a  corporation, 
public  or  private,  must  be  held  liable  like  an  individual  for  in- 
juries caused  by  negligence  in  the  process  of  executing  the 
work. 

Then,  again,  towns  and  other  municipal  corporations,  indud* 
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ing  counties  in  this  state,  have  power  for  certain  purposes  to 
hold  and  manage  property,  real  and  personal;  and  for  private 
injuries  caused  by  the  improper  management  of  their  property, 
as  Buch,  they  have  been  held  to  the  general  liability  of  private 
corporations  and  natural  persons  that  own  and  manage  the 
same  kind  of  property:  Bayley  v.  Mayor  etc.  of  New  York,  8 
Hill  (N.  Y.),  541  [S8  Am.  Dec.  G69].  So  far  as  they  are  the 
owners  and  managers  of  property,  there  would  seem  to  be  no 
sound  reason  for  exempting  them  from  the  general  maxim 
which  requires  an  individual  so  to  use  his  own  that  he  shall 
not  injure  that  which  belongs  to  another.  So  if  a  town  or 
city  maintain  an  erection  or  structure  which  is  a  private  nui- 
fiance  and  canses  a  special  damage,  or  in  the  performance  of  an 
authorized  act  invade  any  right  of  property,  the  corporation  haa 
been  held  liable  to  a  civil  action:  Thayer  v.  Boston,  19  Pick.  511 
[31  Am.  Dec.  157];  Akron  v.  McGomb,  18  Ohio,  229  [51.  Am. 
Dec.  453];  Bhodes  v.  Cleveland,  10  Id  159  [36  Am.  Dec.  82]. 
If  the  defendants  in  the  present  case  had  laid  and  maintained 
the  foundations  of  their  town-house  across  a  stream,  and  caused 
the  water  to  flow  back  on  the  plaintiff's  land,  according  to  these 
authorities  they  would  have  been  liable  to  an  action  for  the 
damage. 

The  case  of  the  plaintiff  cannot  be  classed  with  any  of  those 
to  which  we  have  adverted.  The  question  here  is,  whether  a 
town  is  liable  to  the  action  of  a  citizen  of  the  town  who  has  suf- 
fered a  special  damage  from  neglect  of  the  town  to  pro.vide  a 
safe  place  for  holding  the  annual  town  meeting.  The  public 
duty  relied  on  is  not  enjoined  by  express  provision  of  any  stat- 
ute. If  such  a  duty  exists,  it  is  implied  from  the  general  character 
and  design  of  such  quasi  corporations,  and  must  depend  on  the 
general  law  applicable  to  all  towns.  Here  is  no  contract^  ex- 
press or  implied,  between  the  state  and  the  individual  town,  and 
no  grant  of  any  special  power  or  privilege  which  can  be  sup- 
posed to  have  been  voluntarily  accepted  by  the  town  upon 
condition  of  performing  the  public  duty.  Towns  are  involun- 
tary territorial  and  political  divisions  of  the  state,  like  counties, 
established  for  purposes  of  government  and  municipal  regula- 
tion. It  is  chiefly  through  this  organization  of  towns  that  the 
people  exercise  the  sovereign  power  of  government;  and  the 
plaintiff's  claim  is  for  damages  which  he  has  suffered  from  neg- 
lect of  the  town  to  provide  him  a  safe  place  for  the  exercise  of 
his  public  and  political  rights  as  a  citizen  of  the  town  and  state. 
Among  the  numerous  authorities  which  the  laudable  indostiy 
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• 
of  the  plaintiff's  counsel  has  brought  to  our  notice,  I  have  not 

found  one  which  goes  the  length  of  holding  that  an  action  can 
be  maintained  in  a  case  like  this.  The  cases  cited  that  come 
nearest  the  present  are  perhaps  those  in  which  it  has  been  held 
that  a  town  or  city  is  liable  for  a  private  damage  caused  by  neg- 
lect to  perform  a  public  duty  growing  out  of  the  grant  of  some 
special  power.  But  those  cases  cannot  be  regarded  as  authori* 
ties  in  point,  because  they  appear  to  have  been  decided  upon  a 
distinction  between  the  exercise  of  such  special  powers,  and  the 
exercise  of  the  general  powers  which  belong  to  all  towns  as 
mere  public  and  political  divisions  of  the  country,  and  upon  the 
ground  that  the  special  powers  thus  granted  to  the  individual 
town  or  city  were  in  the  nature  of  privileges  accepted  upon  the 
implied  condition  of  performing  the  public  duties  growing  out 
of  them.  On  the  other  hand,  there  is  a  gi-eat  weight  of  author- 
ity to  show  that  towns  in  New  England  are  not  liable  to  a  civil 
action  in  a  case  like  this. 

In  Biddk  v.  Proprietors,  7  Mass.  169,  187  [5  Am.  Dec.  35], 
the  case  of  BusseU  v.  Men  of  Devon,  2  T.  R.  G67,  is  cited  as  an 
authority  applicable  to  towns  and  counties  in  Massachusetts; 
and  in  Mower  v.  Leicester,  9  Mass.  250  [6  Am.  Dec.  63],  it  was 
held  that  towns  are  not  liable  to  a  civil  action  for  neglect  to 
perform  public  duties  imposed  on  them,  unless  the  action  were 
given  by  some  statute,  and  Russell  v.  Men  of  Devon,  supra,  was 
again  recognized  as  applicable  to  the  case  of  towns.  Merchants' 
Bank  v.  Cook,  4  Pick.  405;  Tisdale  v.  Norton,  8  Met.  388;  Hoi- 
man  v.'  Townsend,  13  Id.  300;  and  Brady  v.  Lowell,  3  Cush,  124, 
are  to  the  same  point. 

In  Adams  v.  Wiscasset  Bank,  1  Oreenl.  361  [10  Am.  Dec.  88], 
Mellen,  C.  J.,  cites  from  Riddle  v.  Proprietors,  supra,  the  re- 
marks of  Chief  Justice  Parsons  on  this  subject,  and  adds:  "  No 
private  action,  unless  given  by  statute,  lies  against  quasi  cor- 
porations for  breach  of  a  corporate  duty."  And  other  cases  in 
Maine  would  seem  to  show  that  the  rule  as  above  stated  is  well 
established  in  that  state:  Hooper  v.  Emery,  14  Me.  377;  Reed  v. 
Belfast,  20  Id.  248;  Sanford  v.  Augusta,^^  Id.  536. 

We  understand  the  siime  rule  to  prevail  in  Vermont.  In 
Baxter  y,  Winoo.^Id  Tuniplhi  Co.,  22  Yt.  123  [52  Am.  Dec.  84], 
Bennett,  J.,  in  dollveriug  the  ()2)inion  of  the  court,  says:  *'  I  take 
it  to  be  well  settled  that  if  the  statute  had  not  given  the  action, 
no  individual  who  had  sustained  a  special  damage  through 
neglect  of  the  town  to  repair  their  roads  could  maintain  a  suit. 
It  may  bo  said  that  where  an  individual  sustains  an  injury  by 
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the  neglect  or  default  of  another^  the  law  gives  a  remedy;  but 
that  principle  does  not  apply  where  the  public  are  concerned.'* 
And  the  same  general  doctrine  is  affirmed  in  Hyde  y.  JamaUa, 
27  Vt.  443. 

In  Connecticut  it  is  held  that  no  action  will  lie  for  injuries 
caused  by  defects  in  a  highway,  unless  given  by  statute:  Ched^ 
Bey  V.  Cordon^  17  Conn.  475. 

In  Famum  t.  Concord,  2  N.  H.  392,  Bichardson,  C.  J.,  says: 
"  No  action  lies  at  common  law  against  towns  for  damages  sus- 
tained through  defects  in  highways/'  He  cites,  as  authorities 
for  his  position.  Mower  y.  Leicester ,  9  Mass.  250  [6  Am.  Deo.  63], 
and  RusneU  y.  Men  of  Devon,  2  T.  E.  667,  and  after  quoting  the 
proYision  of  our  statute,  which  gives  an  action  for  special  dam« 
ages  cansed  by  insufficiency  of  highways,  he  adds:  "And  the 
question  is,  whether  any  damage  has  happened  to  the  plaintiff 
in  this  case  by  means  of  the  insufficiency  or  want  of  repairs  of 
the  highway  in  question,  within  the  intent  and  meaning  of  this 
statute."  The  right  to  recover  against  the  town  is  thus  placed 
entirely  on  the  statute. 

It  is  said  in  argument  that  the  authority  of  these  New  Eng. 
land  cases  is  much  weakened  by  the  circumstance  that  they 
may  all  be  referred  for  their  origin  to  Buasell  v.  Men  of  Devon, 
tupra,  and  that  the  reasons  assigned  for  the  decision  in  that 
case  are  not  applicable  to  our  towns.  There  is  certainly  no 
such  exact  resemblance  between  counties  in  England  and  our 
towns  as  will  make  all  the  reasons  upon  which  the  court  in 
that  case  placed  their  decision  applicable  to  towns  in  this  state. 
Counties  in  England  are,  however,  territorial  and  political  divis- 
ions of  the  country,  as  counties  and  towns  are  here;  they  are 
qiLosi  corporations  so  far  as  to  be  liable  to  public  prosecution 
for  neglect  to  perform  their  public  duties;  and  the  reason  that 
the  county  had  no  corporate  fund  out  of  which  the  plaintiff's 
judgment  could  be  paid  would  seem  to  be  as  strong  against 
maintaining  an  indictment  as  a  civil  action;  for  it  is  not  easy 
to  see  how  the  want  of  a  corporate  fund  would  make  it  more 
difficult  to  collect  a  judgment  recovered  by  an  individual  than 
to  levy  a  fine  assessed  after  conviction  on  an  indictment.  That 
is,  indeed,  admitted  in  the  judgment  of  the  court,  and  the  lia- 
bility of  a  county  to  indictment  put  on  the  ground  of  authority 
and  unbroken  usage.  And  the  doctrine  of  that  case  has  been 
adopted  and  applied  to  towns  in  numerous  instances  by  judges 
who  must  certainly  be  reckoned  among  the  most  eminent 
jurists  that  New  England  has  produced;  by  Parsons  and  Shaw 
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in  Massachusetts,  by  Mellen  and  Sheplej  in  Maine,  and  bj  ouz 
own  learned  and  excellent  Chief  Justice  Bichardson,  in  this 
state — names  which  cany  with  them  an  irresistible  weight  of 
authority  on  all  legal  questions,  and  especially  on  one  like  the 
present;  for  no  men  in  the  country  have  been  more  familiarly 
acquainted  with  the  whole  legal  history  of  towns  in  New  Eng- 
land and  all  the  traditions  of  the  law  in  relation  to  them. 

A  manuscript  case  of  Wheeler  ▼.  Troy  has  been  shown  to  us, 
in  which  it  is  understood  to  have  been  decided,  in  December, 
1848,  at  the  term  of  the  superior  court  for  Cheshire  county,  that 
towns  in  this  state  are  liable  to  an  action  for  damages  caused  by 
defect  of  highways,  independent  of  the  statute  which  gives  the 
action.  Taking  that  case  to  be  correctly  reported  and  to  hare 
been  correctly  decided,  it  is  far  from  coming  up  to  the  present. 
The  duty  to  repair  highways  is  especially  enjoined  upon  towns 
by  statute,  for  the  common  benefit  of  all  who  have  occasion  to 
use  them.  It  is  not  a  public  duty,  supposed  to  be  deyolved 
upon  towns  to  enable  their  own  citizens  to  exercise  and  enjoy 
their  public  and  political  rights,  like  that  on  which  the  plaintiff 
relies  in  this  case. 

We  find,  however,  upon  inquiry,  that  this  case  of  Wheeler  v. 
Troy  was  decided  by  two  only  of  the  three  judges  then  on  the 
bench,  in  the  absence  of  Mr.  Justice  Woods,  whose  opinion  on 
a  question  of  this  kind  would  have  added  great  weight  to  the 
authority  of  the  case;  and  we  have  no  information  that  he  then 
concurred  or  now  concurs  in  the  decision.  The  case  has  re- 
mained long  without  any  published  report,  and  has  received  no 
confirmation  from  recognition  in  any  subsequent  decision  or 
from  the  acquiescence  of  the  legal  profession;  and  indeed,  the 
manuscript  report  of  the  case  fails  to  afford  evidence  that  it  was 
decided  after  so  careful  and  thorough  a  consideration  as  was 
usual  with  that  court;  and  if  an  occasion  should  hereafter  arise 
to  require  it,  we  should  feel  quite  at  liberty  to  reverse  the  de- 
cision; but  we  do  not  find  ourselves  called  on  to  do  it  at  this 
time. 

A  distinction  has  been  suggested  in  atgument  between  an 
omission  or  total  neglect  to  perform  a  public  duty  and  negli- 
gence in  the  manner  of  performing  it.  It  has  been  contended 
that  though  the  town  might  not  be  liable  for  damages  caused 
by  omission  to  perform  the  duty,  they  would  be  for  an  injury 
caused  by  the  negligent  and  improper  manner  of  performing  it. 
lliere  are,- doubtless,  cases  where  a  party  who  is  under  no  legal 
obligation  to  perform  an  act  or  service  is  yet  liable  for  damagM 
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caused  by  his  negligence  if  he  Toluntaiily  enters  upon  the  per- 
formance of  it.  But  our  discussion  of  this  case  has  gone  on  the 
assumption  that  it  was  the  duty  of  the  town  to  provide  a  safe 
and  suitable  place  for  holding  the  town  meeting;  and  we  are 
unable  to  perceive  any  distinction  in  principle  between  a  claim 
to  recoYer  damages  for  a  total  neglect  to  perform  an  admitted 
public  duty  and  for  neglect  to  perform  it  properly  and  with  due 
care  when  the  injury  complained  of  happens  to  the  plaintiff  in 
the  exercise  of  his  public  rights  as  a  citizen  of  the  town.  The 
duty  is  not  performed  unless  it  is  properly  performed.  In  both 
cases  the  town  has  neglected  to  perform,  or  failed  to  perform, 
the  public  duly  which  they  owed  to  the  plaintiff  and  other 
citizens. 

We  see  no  reason  to  question  the  authority  of  towns  to  build 
and  own  town-houses,  to  be  used  for  holding  town  meetings 
and  other  public  purposes.  Bub  it  by  no  means  follows  as  a 
necessary  consequence  that  it  is  the  duty  of  towns  to  provide 
houses  of  their  own  for  such  purposes.  And  even  where  the 
town  is  provided  with  a  town-house,  we  are  not  required,  in  the 
view  which  we  take  of  this  case,  to  say  whether  the  duty  to  see 
(hat  the  house  is  in  proper  order  for  public  use  rests  on  the 
town  in  a  corporate  capacity,  or  on  the  officers  of  the  town. 
There  is  no  statute  that  requires  town  meetings  to  be  held  at 
the  town-house,  even  in  cases  where  the  town  owns  such  a  build- 
ing. On  the  contrary,  the  warrant  of  the  selectmen  notifying 
the  meeting  is  by  the  statute  "  to  prescribe  the  place.''  If  the 
town-house  were  known  at  the  time  to  be  in  an  unsafe  condition, 
it  would  hardly  be  contended  that  their  duty  would  require  the 
selectmen  to  notify  the  meeting  to  be  held  there.  It  may  per- 
haps be  found,  when  the  question  shall  be  considered,  that  it 
belongs  to  the  town  officers,  and  not  to  the  town  in  a  corporate 
capacity,  to  see  that  the  town  meetings  are  held  in  a  safe  and 
suitable  place. 

We  regard  the  present  case  as  one  of  new  impression.  We 
have  heard  of  no  earlier  attempt  in  this  state  to  maintain  an  ac- 
tion against  a  town,  for  a  private  injury  suffered  by  a  citizen  of 
the  town  from  neglect  of  the  town  to  provide  him  with  safe  and 
suitable  means  of  exercising  his  public  rights,  and  we  are  not 
informed  of  any  case  in  which  such  an  action  has  been  main- 
tained in  any  other  state.  We  believe  it  to  have  been  the 
general  understanding  of  the  profession  in  this  state  that  an 
action  will  not  lie  against  a  town  for  neglect  to  perform  a  mere 
public  duty,  unless  the  action  is  given  by  statute.    The  authori- 
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ties  cited  in  support  of  the  plaintiff's  action  are  veiy  distinguish* 
able,  as  we  think,  from  the  present  case,  and  there  is  a  greai 
weight  of  authority  on  the  other  side. 

Our  conclusion  is,  that  this  action,  on  the  case  stated  to  us, 
cannot  be  maintained. 


LiABiLiTT  OT  MuKioiFAL  GoBPOAATioiT  for  injuy  from  the  unskillfal,  im- 
proper, or  inartificial  maimer  in  which  its  work  ia  done :  Comndgaonen  ▼. 
Wood,  49  Am.  Dec.  582;  Mean  y.  Ccmanianonen  of  WHmmgUm,  Id.  412;  Wal- 
laoe  V.  Muscaiinef  61  Id.  131,  and  note  133.  Liability  of  municipal  corpora^ 
tion  for  defects  in  public  buildings :  See  note  to  Oodi^  t.  Bagerty,  69  I<1. 
738. 

Thb  DOCTBnrx  ot  Tm  psincipal  cass  has  been  adopted  and  followed,  and 
the  case  cited,  in  WakefiM  y.  Newport,  60  N.  H.  376;  Woode&ek  y.  CUjf  qf 
CalnU,  66  Me.  235;  MmiUtm  y.  Scarborough,  71  Id.  269;  StUUng  y.  Town  of 
TJwrp,  64  Wis.  632;  Chicago  y.  Turner,  80  IlL  423;  Symonda  y.  Clay  Comty^ 
71  Id.  357;  Town  cf  WaUham  y.  Kemper,  65  Id.  351;  Bigelow  y.  InhabiiamU  <^ 
Randolph,  14  Gray,  643;  Child  y.  BoeUm,  4  AUen,  63;  Oliver  y.  Worcetter,  lOt 
Mass.  600, 601;  Fiaher  y.  Boston,  104  Id.  92,  93;  CooUdge  y.  InhabUaiHUqfBnok' 
Une,  114  Id.  697;  J7tU  y.  Botton,  122  Id.  351^363. 
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BuBRDBB  ON  ADMiNi8TaAT0B*s  BoND  are  responsible,  unless  ezonezatad  iroai 
liability  by  some  substantial  defect  in  the  obligation,  for  a  balanoe  found 
remaining  in  the  hands  of  the  administrator  after  settlemont  of  hia  final 
account  and  after  proper  notice  to  all  parties  interested. 

Recital  in  Administbatob's  Bond,  drawn  in  complianoe  with  statute^  thai 
the  testator  died  intestate,  is  mere  deseriptio  persona,  and  is  wholly  im* 
material  to  the  force  and  yalidity  of  the  bond. 

PBoyisiON  IN  Administbatob's  Bond  that  he  should  administer  the  estate 
according  toUwis,  ineffect^  aproyision  that  he  shall  administer  it  accord- 
ing to  the  will  of  deceaneJ. 

Pbovision  fob  Subbbndebino  Lkttebs  of  Administbation  in  the  eyent  of 
a  will  being  thereafter  found  and  proyed,  is  properly  inserted  in  an  ad* 
ministrator^s  bond. 

Administbatob  db  Bonis  Non  may,  in  the  name  of  the  judge  of  probate^ 
but  for  his  own  benefit,  maintain  suit  against  the  sureties  on  the  bond  of 
a  former  administrator  to  recoyer  a  balance  left  in  the  hands  of  such  ad- 
ministrator, OS  shown  by  the  settlement  of  his  final  account. 

Debt  on  bond.     The  opinion  states  the  facts. 

A,  and  8,  H.  Edes,  for  the  plaintiff. 
Burke  and  Waite,  for  the  defendants. 

By  Court,  Fowleb,  J.    No  question  has  been  raised  by  tlM 
ingenious  arguments  of  counsel  that  Jeremiah  D.  Nettleton, 
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deceased,  was  duly  and  properly  appointed  administrator  with 
the  will  annexed  of  the  estate  of  Jonathan  Comstock,  formerly 
of  l^ewport,  deceased,  if  the  bond  recited  in  the  case  before  us 
was  sufficient  and  proper  to  bind  him  to  the  performance  of  the 
duties  of  that  trust.    The  appointment  is  agreed  to  have  been 
eoirect  in  form  as  well  as  substance;  the  bond  is  of  the  same  date, 
and  was  most  clearly  designed  to  cover  the  responsibility  to  h% 
incurred  under  the  appointment.     The  objections  to  the  suf- 
ficiency of  the  bond  are  quite  technical  and  formal,  and  as  the 
caee  shows  that  a  balance  was  found  remaining  in  the  hands  of 
the  appointee  upon  the  final  settlement  of  his  administration 
aocomit  by  his  administrator,  after  proper  notice  to  all  parties 
interested,  there  would  seem  to  be  no  reason  why  the  sureties 
ahoold  not  be  holden  responsible,  unless  they  are  clearly  exon- 
erated from  liability  by  some  substantial  defect  in  their  obliga* 
tion. 

By  section  12  of  chapter  168  of  the   reyised  statutes  it  is 
proYided  that  no  person  shall  intermeddle  with  the  estate  of 
any  person  deceased,  or  act  as  executor  or  administrator  thereof, 
or  be  considered  as  having  that  trust,  until  he  shall  have  given 
bond  to  the  judge,  with  sufficient  sureties,  in  such  reasonable 
snm  as  he  shall  approve,  upon  the  conditions  there  prescribed. 
No  form  of  the  bond  is  set  forth,  and  upon  comparing  the  con- 
ditions recited  in  the  statute  with  those  contained  in  the  bond 
now  under  consideration,  it  is  found  that  they  are  identical  in 
aobstance,  and  almost  in  language.    There  is  no  discrepancy 
whatever  in  the  material  and  important  portions  of  the  condi« 
tions,  but  the  obligations  of  the  bond  area  substantial  transcript 
of  the  provisions  of  the  statute.    So  far  as  form  is  concerned, 
there  is  no  difference  which  the  ability  of  counsel  has  been  able 
to  designate,  and  there  can  be  no  reason,  on  that  account,  why 
the  bond,  although  informal,  should  not  be  enforced. 

But  it  is  said  the  bond  recites  that  Oomstock  died  intestate. 
This  is  true,  but  it  is  mere  descriptio  personcB^  is  evidently  an 
error,  and  one  wholly  immaterial  to  the  force  and  validity  of  the 
bond.  It  was  entirely  immaterial  to  the  liability  of  the  obligors 
in  the  bond  whether  the  deceased  died  testate  or  intestate. 
They  only  undertook  for  the  administrator's  faithful  ])er- 
formance  of  the  duties  of  his  trust;  that  be  should  faithfully 
administer  and  account  for  all  the  estate  of  the  deceased  that 
came  to  his  hands — in  either  event.  It  is  well  settled  that  an 
erroneous  recital  in  a  contract,  of  an  immaterial  fact  or  circum- 
ibmce,  does  not  impair  its  general  force  and  effect.    Rejecting 
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this  position  of  the  recital  as  merely  descriptive  and  wholly  im« 
material,  the  condition  of  the  bond  is  perfect,  and  a  complete 
compliance  with  the  requisitions  of  the  statute. 

It  is  likewise  suggested  that  the  bond  provides  that  Nettleton 
should  administer  the  estate  of  the  deceased  according  to  law, 
instead  of  providing,  as  is  usual  in  such  cases,  that  he  should 
administer  it  according  to  the  will  of  the  deceased.  As  the  law 
provides  that  the  estate  of  a  testator  shall  be  administered  ac- 
cording to  his  will,  a  provision  that  the  administrator  shall 
administer  according  to  law  is  in  effect  a  provision  that  he  shall 
administer  it  according  to  the  will,  inasmuch  as  the  former  and 
more  general  proposition  includes  and  necessarily  implies  the 
latter  and  more  special.  To  administer  the  estate  of  a  testa- 
tor according  to  law  is  of  necessity  to  administer  it  according 
to  the  will  of  the  deceased,  because  the  law  itself  requires  it  to 
be  so  administered,  after  the  will  has  been  duly  proved  and 
approved,  as  it  had  been  in  the  present  case. 

The  provision  for  surrendering  the  letters  of  administration 
in  the  event  of  a  will  being  thereafter  found  and  proved  was 
properly  inserted,  and  would  have  been  so  had  the  bond  in 
other  respects  conformed  to  those  usually  given  upon  the  grant- 
ing of  administration  with  the  will  annexed,  agreeably  to  the 
requirements  of  the  fifth  condition  enumerated  in  the  statute. 
Although  one  will  had  been  proved,  it  was  not  certain  that  an- 
other and  later  one  might  not  afterwards  be  found,  the  proof  of 
which  might  supercede  altogether  the  previous  proceedings. 

It  has  been  further  objected  that  the  present  suit  is  prosecuted 
for  the  benefit  and  at  the  instigation  of  the  administrator  de 
honia  non  with  the  will  annexed  of  Oomstock's  estate,  and  that 
such  administrator  cannot  be  entitled  to  the  benefit  of  a  suit 
upon  this  bond.  The  case  of  Judge  of  Probate  v.  Heydock^  8 
N.  H.  491,  cited  by  the  counsel  upon  both  sides,  seems  to  us  to 
show  very  conclusively  that  this  objection  is  without  foundation. 
It  was  then  expressly  holden  that  the  administrator  de  bonis  had 
a  legal  claim  to  the  balance  found  in  the  hands  of  the  executor 
on  the  settlement  of  his  account,  and  that  no  decree  of  the 
judge  of  probate  ordering  such  balance  to  be  paid  to  him  was 
necessary  to  enable  him  to  take  out  execution  for  the  amount, 
when  a  breach  of  the  condition  of  the  executor's  bond  had 
been  acknowledged.  The  same  doctrine  is  established  by 
other  decisions.  But  aside  from  authority,  it  is  quite  appar- 
ent, upon  general  and  familiar  principles,  that  if,  as  the  casa 
finds,  there  be  a  balance  remaining  in  the  hands  of  the  deceased 
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executor  nnadmiiiiBtered,  sach  balance  is  peculiarly  and  legiti* 
maiely  within  the  proyince  of  the  new  administrator  as  part, 
or  it  may  be  the  whole,  of  the  estate  of  the  deceased  testator,  of 
which  it  is  his  express  and  positive  duty  to  take  charge.  It  is  the 
duty  of  the  judg^e  of  probate,  upon  the  death  of  any  executor  or 
administrator,  to  grant  administration  upon  the  estate  not  ad- 
ministered, and  it  would  be  quite  singular  if,  after  s^ch  appoint- 
ment, the  new  administrator  was  destitute  of  power  and  legal 
authority,  upon  proper  steps  being  taken  for  the  purpose,  to 
institute  and  prosecute  to  final  judgment  in  the  namts  of  the 
proper  persons  all  such  suits  as  were  necessary  to  enable  him 
to  obtain  possession  of  the  funds  committed  to  his  charge.  A  suit 
upon  the  bond  of  the  executor  would  seem  to  be  the  only  prac- 
ticable method  whereby  to  reach  the  estate  which  his  ofBcial 
duty  requires  him  to  administer  and  appropriate  according  to 
the  provisions  of  the  will  in  the  present  case;  and  we  have  no 
doubt  he  may  properly  maintain  the  present  suit  in  the  name  of 
the  judge,  but  for  his  own  benefit,  to  recover  of  the  sureties  of 
the  deceased  executor  the  balance  left  in  his  hands,  as  shown  by 
the  settlement  of  his  administration  account,  if  the  necessary 
preliminary  steps  have  been  taken,  and  proper  proceedings  had 
for  the  purpose. 

As  we  are  of  opinion  that  the  present  suit  may  well  be  main- 
tained, according  to  the  agreement  of  the  parties  the  case  is 
to  be  remitted  to  the  trial  term  for  further  proceedings  there. 

Bond  good — suit  maintainable. 


Liability  of  Subeties  on  Administrator's  Bond,  when  terminates) 
Bee  Stub  y.  Stub,  51  Am.  Dec.  515,  and  extended  note  519, 

Bkfect  in  Bond  of  administrator,  effect  of:  Peebles  y.  }Vaifs  Adm'r,  33 
Am.  Dec.  531. 

Administrator's  Right  of  Action  against  sureties  of  former  administra- 
tor; See  note  to  Stub  v.  Stub,  51  Am.  Dec.  533;  see  also  on  this  subject,  gen* 
enlly,  Oraham  y .  Heynolda,  65  Id.  745,  and  cases  cited  in  the  note  746* 
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(38  Nsw  BjJBtnnMM,  455.] 

Appral  Vagatk  Jitdombnt  Affralkd  from  under  the  New  Hampshire 
statute,  but  the  case  is  left  with  all  its  incidents  as  it  stood  before  the 
rendition  of  judgment.    The  pleadings  and  eyidence  are  unaffected. 

Aftkal  does  not  Desxbot  Auditor's  Report  as  eyidence,  such  report 
being  made  competent  eyidence,  subject  to  impeachment^  by  the  New 
Hampshire  statute. 
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Appeal  on  exception  to  the  denial  of  a  motion  in  the  court 
below  that  the  action  there  pending  be  referred  to  auditora 
anew,  on  the  ground  that  an  appeal  vacated  the  appointment 
and  report  of  auditors  previously  appointed. 

ffeywood,  for  the  defendants. 

Bums  and  Fletcher,  for  the  plainti£Es. 

By  Court,  Fowleb,  J.  The  effect  of  a  simple  appeal  from 
one  common-law  court  to  another,  under  our  statute,  is  to  vacate 
the  judgment  appealed  from,  but  leave  the  cause,  with  all  its 
incidents,  precisely  as  it  stood  before  the  rendition  of  that  judg- 
ment. The  pleadings  and  evidence  remain  unaffected.  The 
cause  is  to  be  heard  and  tried  in  the  appellate  court  as  if  no 
judgment  had  been  pronounced  or  rendered  in  the  court  below. 

The  appeal  does  not  avoid  the  report  of  the  auditors,  but  the 
supreme  court  may  proceed  and  give  such  judgment  thereon  as 
the  common  pleas  would  have  done  if  a  jury  trial  be  not  had. 
The  matter  is  not  to  be  taken  up  de  novo,  but  the  action  of  the 
supreme  court  will  commence  at  that  stage  of  the  proceedings 
which  existed  immediately  prior  to  the  judgment  of  the  court 
below:  Erwin  v.  Arthur^  Cam.  <&  N.  (N.  C.)  490;  In  the  Mailer 
of  Dijoit,  2  Watts  &  S.  557;  McLellan's  Appeal,  2G  Pa.  St.  463; 
Yeat''m  v.  United  States,  5  Cranch,  281;  The  Venus,  1  Wheat. 
113;  Campbell  v.  Howard,  5  Mass.  37G;  Keen  v.  Turner,  13  Id. 
2G5;  Paine  v.  Cowdin,  17  Pick.  142;  DavU  v.  Cowdin,  20  Id. 
610. 

By  the  express  prq^sions  of  our  statute  the  report  of  auditors 
is  made  competent  evidence  for  the  jury,  subject  to  be  im- 
peached by  evidence  offered  by  either  party:  R.  S.,  c.  189,  sec. 
6;  Comp.  Laws,  490.  The  appeal  can  no  more  destroy  such 
report  than  any  other  evidence  upon  which  the  party  in  whose 
favor  it  may  happen  to  be  is  entitled  to  rely  on  the  trial  before 
the  court  or  jury;  and  it  seems  to  us  quite  impossible  to  hold 
that  an  appeal  can  deprive  either  party  of  any  portion  of  the 
evidence  before  available  to  him. 

We  are  therefore  of  opinion  that  the  motion  to  refer  to  au- 
ditors anew  was  properly  denied,  and  the  exceptions  of  the 
defendants  to  such  denial  must  be  overruled. 

Exceptions  overruled. 


VALXDrrr  of  Judomint  Pjendhto  Appeal:  See  PUviUenf  Bank  v.  (Mva, 
41  Am.  Deo.  616;  SouUr  v.  Baymort,  47  Id.  518;  8taU  v.  Mclniin^  69  Id. 
666,  and  note  672. 
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Wright  v.  Boynton. 

[t7  Hbw  Hahhbibb,  9.  J 

Nil  Dxbr  is  Qood  Plka  ik  Dsbt  on  a  judgment  rendered  in  another  states 
and  even  where  regarded  as  not  a  good  plea  on  demurrer  cannot  be  ob- 
jected to  after  verdict; 

Affxabancb  bt  Attorney  upon  leave  granted,  for  the  porpoee  of  objecting 
to  the  jurisdiction  merely,  will  not  give  the  ooart  juiisdiotton  of  the  per- 
son if  it  had  none  before. 

OVB  HAViNO  Bare  Authositt  fbom  Anothsb  to  do  any  act  must  ezecnte 
it  himself,  and  cannot  delegate  it  to  a  stranger  unless  from  express  Ian* 
goage  or  from  fair  presumptions  growing  out  of  the  particular  transao- 
tion  a  broader  power  was  intended  to  be  conferred. 

Fabtnkb  Pobsesbs  Autho&itt,  Indbpkkdkntlt  ot  AsTiCLn  or  express 
stipulations  regulating  his  power  in  behalf  of  the  .firm,  to  dispose  of  the 
partnership  property  and  efiects  for  any  and  all  purposes  within  the 
scope  and  objects  of  the  partnership  and  in  the  course  of  its  trade  and 
business. 

TisnMONT  OF  Paktkke  la  Inookpitkxt  to  Pbovx  EzurrxHOB  of  Pabtveb- 
SHIP  as  between  himself  and  his  copartner  on  the  ground  of  interest^ 
when,  though  joined  as  defendanti  he  is  not  a  party  to  the  suit,  not  being 
served  with  process. 

Pabtt  u  LiABi^  AS  Pabtkeb  who»  knowing  that  a  partnership  has  been 
formed  in  his  name  by  his  agent,  does  not  object^  but  acts  as  a  partner, 
and  the  agent's  acts  will  bind  him  though  contrary  to  instructions  or  be- 
yond the  limits  of  his  authority. 

YxRDiGT  WILL  NOT  BE  SsT  ASIDE  because  iDstructions  were  not  as  full  or  as 
favorable  to  the  party  as  they  might  have  been,  when  no  particular  in* 
structious  are  asked. 

Vkbdict  will  not  be  Set  aside  as  against  Evidence  when  the  credibility 
of  witness'^  is  to  be  considered,  presumptions  made,  inferences  drawn, 
and  the  nature  of  the  evidence  is  such  that  different  persons  might  have 
differed  concerning  it,  and  have  arrived  at  a  result  different  from  that 
found  by  the  jury. 

Debt.    The  opinion  states  the  facts. 

O.  B.  Morrison  and  Wilcox,  for  the  plaintiff. 

Sawyer  and  Stevens,  for  the  defendant  Boynton. 

By  Court,  Bkll,  J.  In  Thurber  v.  Blackboume,  1  N.  H.  242, 
it  was  held  that  nil  debet  is  a  good  plea  in  debt  on  a  judgment 
rendered  in  another  state;  but  that  under  that  plea  the  juris- 
diction of  the  court  and  matters  in  discharge  of  the  action,  and 
not  the  merits  of  the  judgment  itself,  are  to  be  inquired  into. 
If  this  were  held  otherwise,  it  has  been,  so  far  as  we  are  aware, 
nniformly  held,  in  those  jurisdictions  where  nil  debet  is  not  re« 
garded  as  a  good  plea  on  demurrer,  that  it  cannot  be  objected 
to  after  yerdict:  Gould's  PI.  500;  Gh.  PI.  480;  Bush  y.  CchbeU, 
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2  Johns.  Cas.  70,  256;  Meyer  t.  McClean,  2  Johns.  183;  Swank 
V.  Stale,  3  Ohio  St.  429. 

In  the  present  case  the  court  in  which  the  judgment  now  in 
suit  was  rendered  had  no  jurisdiction  of  the  person  of  Boynton, 
who  was  then  a  resident  of  this  state,  and  so  set  up  in  the  writ 
by  service  of  process,  nor  in  any  other  way,  unless  by  a  special 
appearance.  It  appears  that  after  the  action  had  been  pending 
in  court  for  a  year,  Boynton,  by  an  attorney  of  the  court,  ap« 
peared  and  moved  the  court  that  the  action  should  be  dismissed 
as  to  him,  because  he  was  not  an  inhabitant  of  Massachusetts, 
and  no  personal  service  had  been  made  upon  him  in  that  state, 
and  there  was  no  actual  and  effectual  attachment  of  his  property. 
The  appearance  and  motion  were  in  terms  made  for  this  purpose, 
and  no  other. 

The  question  then  arises,  whether  such  a  restricted  appear- 
ance, for  the  purpose  of  objecting  to  the  jurisdiction  merely, 
will  give  to  the  court  jurisdiction  of  the  person  if  thej  had 
none  before;  and  we  are  of  the  opinion,  upon  considerations  of 
public  policy  and  convenience,  that  such  an  appearance  alone 
ought  not  to  confer  such  jurisdiction.  Such  an  appearance 
must  be  understood  to  be  made  upon  application  to  the  court, 
and  leave  granted  without  prejudice  if  the  application  is  un- 
successful. We  think,  therefore,  the  ruling  of  the  court  upon 
this  point  was  proper:  See  Gunningham  v.  Ooelel,  4  Denio, 
71;  Larrabee  v.  Larrabee,  33  Me.  100,  and  other  cases  cited  by 
defendants. 

The  defendant  Boynton  executed  to  Russell  ■  a  power  of 
attorney,  by  which  he  appointed  him  his  agent,  and  authoriaed 
him  to  purchase  and  sell  certain  kinds  of  goods  in  his  name, 
and  to  transact  business  of  that  kind  with  capital  furnished  by 
him,  and  to  use  his  name  generally  in  the  business.  Hussell, 
in  the  name  of  Boynton,  entered  into  partnership  with  Hay- 
ward,  the  other  party  named  in  the  writ,  in  a  business  of  that 
kind.  The  court  held  that  the  power  of  attorney  did  not  give 
to  Ilussell  the  power  to  make  Boynton  a  partner  with  Hayward, 
and  we  think  rightly. 

One  who  has  a  bare  power  of  authority  from  another  to  do 
any  act  must  execute  it  himself,  and  cannot  delegate  it  to 
a  stranger;  for,  this  being  a  trust  or  confidence  reposed  in  hin& 
personally,  it  cannot  be  assigned  to  one  whose  integiity  or  abil- 
ity may  not  be  known  to  the  principal,  and  who,  if  he  were 
known,  might  not  be  selected  by  him  for  such  a  purpose.  The 
authority  is  exclusively  personal,  unless,  from  the  express  lan« 
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guage  used,  or  from  ibe  fair  prouuinx)tious  growing  out  of  the 
particular  ti'ansaclioQ,  a  broader  power  was  intended  to  be  con- 
ferred: Story  on  Agency,  sees.  13,  11;  2  Kent's  Com.  633; 
Paley  on  Agency,  175;  Broom's  Maxims,  G65;  Bank  v.  Norton^ 
1  Hill  (N.  T.),  501;  Cochran  v.  Mam,  2  Mau.  &  Sel.  301. 

Now,  each  partner  possesses  an  equal  and  general  power  and 
authority,  indej^endently  of  articles,  or  express  stipulations  reg- 
ulating their  powers,  in  behalf  of  the  drm,  to  transfer,  pledge, 
exchange,  or  apply,  or  otherwise  dispose  of  the  partnership 
property  and  effects,  for  any  and  all  purposes,  within  the  scope 
and  objects  of  the  paiinership,  and  in  the  course  of  its  trade  or 
business:  Stoiy  on  Part.  144.  He  may  pledge  the  credit  of  his 
partners  to  any  amount,  and  in  all  simple  contract  dealings  re- 
lating to  the  partnership  business,  he  is,  in  his  own  person,  the 
representative  of  the  firm,  and  the  act  of  one  partner  is  the  act 
of  all:  Cary  on  Part.  29,  30;  3  Kent's  Com.  41,  43.  Powers 
thus  broad  cannot  be  conferred  h^  a  mere  agent  on  a  stranger 
without  express  authority. 

The  testimony  of  Hayward  was  admitted  against  the  defend- 
ants' objection.  Though  he  was  named  in  the  writ  as  a  defend- 
ant, yet  as  no  service  was  made  upon  him,  because  of  his 
residence  out  of  the  jurisdiction,  he  was  not  a  party  to  the  suit, 
BO  as  to  render  his  evidence  inadmissible  on  that  account:  OiJbb% 
V.  BryarU^  1  Pick.  118;  Purviance  v.  Dryden,  3  Serg.  &  R.  4012; 
Stockham  v.  Jones,  10  Johns.  21;  LefferU  v.  De  Moil,  21  Wend. 
136;  Oay  v.  Cary,  9  Cow.  44;  Leray  v.  Johnson,  2  Pet  186.  But 
his  testimony  is  incompetent  to  prove  the  existence  of  a  part- 
nership between  himself  and  the  defendant  on  the  ground  of 
interest:  LatJiam  v.  Kenniston,  13  N.  H.  203;  and  see  Jewett  v. 
Davis,  6  Id.  618;  and  1  Phill.  Ev.,Cowen  &  Hill's  notes,  115. 

The  admission  of  this  evidence  f urilishes  no  ground  for  dis- 
turbing the  verdict,  since  the  ruling  was  in  favor  of  the  plaintiff, 
who  now  moves  for  a  new  trial:  Fowler  v.  Talile,  24  N,  H.  9. 

Upon  the  point  that  the  verdict  is  against  evidence,  the  evi- 
dence and  documents  referred  to  in  the  case  have  been  sub- 
mitted to  us,  and  carefully  examined,  and  it  is  not  perceived 
that  they  add  anything  material  to  the  facts  stated  in  the  case. 

It  is  insisted  that  the  defendant  was  liable  as  a  partner,  be« 
cause,  knowing  that  a  partnership  had  been  formed  in  his  name 
by  his  agent,  he  did  not  object,  and  because  he  acted  as  a  part- 
ner, and  because  he  was  in  fact  a  partner. 

The  jury  were  instructed  that  if  the  defendant,  knowing  a 
partnership  had  been  formed  by  his  agent,  assented  to  it,  or  if 
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lie  held  himself  out  to  the  public,  or  to  the  plaintiflf,  ;u  a  part- 
ner, he  was  liable  as  such.  It  is  urged  that  though  the  instruc- 
ttoDs  to  the  jury  were  correct  statements  of  unquestioned  legal 
principles,  yet  they  were  not  suitable  to  the  case  in  the  state  of 
the  evidence  in  which  it  was  presented  to  the  jury. 

The  testimony,  it  is  said,  was  uncontradicted  and  unimpeached,. 
and  the  facts  given  in  the  evidence  should  have  been  assumed 
to  be  true;  and  the  charge  should  have  related  to  the  effect  of 
those  facts,  as  they  applied  to  the  other  circumstances  of  the 
case,  instead  of  leaving  the  whole  matter  to  the  jury.  It  was 
said  if  Boynton,  knowing  that  a  partnership  had  been  formed 
in  his  name  by  his  agent,  afterwards  assented  to  it  he  would  be 
chargeable.  It  is  contended  the  charge  should  have  been  that, 
if  knowing  what  had  been  done,  he  did  not  dissent,  if  he  was 
silent,  and  did  nothing  relative  to  it,  he  would  be  bound* 

We  think  the  principle  clearly  settled  by  the  authorities, 
that  when  a  principal  is  informed  of  what  has  been  done  by 
his  agent  in  his  name,  though  he  may  have  acted  without  or  con- 
trary to  his  instructions,  or  beyond  the  strict  limits  of  hia 
authority,  he  must  dissent,  or  give  notice  within  a  reasonable 
time;  and  if  he  does  not,  his  assent  and  ratification  should  be 
presumed:  Paley  on  Agency,  171;  2  Kent's  Com.  616;  1  Liv- 
ingston on  Princi]>al  and  Agent,  390;  Benedict  v,  Smilh,  10  Paige, 
127;  Caimes  v.  Bleeker,  12  Johns.  300;  Richmond  Co,  v.  Siarks^ 
4  Mass.  296;  Vienna  v.  Barclay^  3  Cow.  281;  Broom's  Max> 
ims,  676,  etc.;  Copeland  v.  Mer.  Ins.  Co.,  6  Pick.  203;  HcUch  v. 
Taylor,  10  N.  H.  538.  And  in  the  same  manner  a  person  who 
kuows  that  his  name  is  used  by  another  person  as  a  partner, 
without  his  consent,  should  publicly  disclaim  the  connection; 
otherwise  his  acquiescence  will  be  inferred:  Young  y,  AxteU,  cited 
in  Waugh  v.  Carver,  2  H.  Black.  242;  Ex  parte  MaUhevos,  3  Ves. 
&  Bea.  125;  Guidon  v.  Robson,  2  Camp.  302;  Hoare  v.  Dawes, 
Doug.  371;  3  Kent's  Com,  31;  Hosketh  v.  Blanchard,  4  East, 
144;  Hich8  ^.  Cram,  17  Vt.  449.  The  case  of  Burrilth  Sur- 
vivors V.  Bench,  4  McLean,  325,  is  much  like  the  present  case. 

•  It  was  there  held  that  if  one  authorized  to  act  as  agent  associate 
with  himself  a  partner,  and  the  firm  act  for  a  long  time  as  agent, 
with  the  knowledge  and  without  the  dissent  of  the  principal,  he 
is  bound  by  their  contracts.     The  case  of  Brigham  v.  Peters,  1 

*  Gray,  139,  is  an  authority  directly  to  the  point  that  the  instruc- 
tions given  in  this  case,  though  in  themselves  correct,  were  not 
Buch  as  might  properly  have  been  given  upon  the  eridence,  be- 
cause they  did  not  fully  meet^the  case,  and  were  not  as  favorable 
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to  the  plaini-iff  as  they  should  have  been:  See  Pierce  v.  Wldiney, 
22  Me.  113;  Newion  v.  Pope,  1  Caw.  110. 

But  though  the  instructions  were  not  as  full  or  as  favorable 
to  the  plaintiff  as  they  might  properly  have  been,  yet  we  tbink 
this  does  not  furnish  a  cause  for  settin^f  aside  the  verdict.  lu 
the  case  of  Moore  v.  Ross,  11  N.  H.  557,  the  principle  to  be 
applied  in  such  cases  was  considered,  and  the  court  say:  ''If 
the  party  desire  an  instruction  of  the  court  upon  any  particular 
point,  or  that  the  court  should  give  certain  views  of  the  law  to 
the  jury,  and  the  judge  omit  so  to  instruct  the  jury,  the  proper 
course  is  for  the  pai'ty  to  move  the  court  so  to  instruct;  and  if 
the  court  decline,  he  may  then  take  the  exception.  But  he 
should  not  lie  by  until  after  the  trial  and  then  take  the  excep- 
tion, when  it  is  too  late  to  supply  the  omission :"  See  authorities 
there  cited,  and  SeUeck  v.  Turnpike  Co,,  13  Conn.  453;  Cole  v. 
Petty,  2  N.  J.  L.  60.  Here  it  does  not  appear  that  any  instruc- 
tion was  requested,  or  that  the  view  now  insisted  upon  was  taken 
by  the  counsel  for  the  plaintiff. 

The  court  will  not  set  aside  a  verdict,  as  against  evidence, 
where  the  credibility  of  witnesses  is  to  be  considered,  x)re8ump- 
tions  are  to  be  made,  and  inferences  to  be  drawn,  and  wbere 
the  nature  of  the  evidence  is  such  that  different  j^ersons  might 
reasonably  have  different  impressions  concerning  it,  though 
they  might  have  arrived  at  a  result  different  from  that  found  by 
the  jury:  Wendell  y,  Saff'ord,  12  N.  H.  171;  Lisbon  v.  Baih,  23 
Id.  1;  Gould  V.  }Vhiie,  2G  Id.  178. 

Judgment  on  the  verdict. 


Nil  Dkp.1T  canxot  bb  Pleaded  to  Scitoh  Judgment  of  a  court  of  another 
state:  DtivUy.  Lane,  54  Aia.  Dec.  458,  and  note  4r)0,  containing  prior  cita- 
tions. 

ACTIIOKITY  CON>'H)t:D   TV   AOENT  TANSOT  BE  DKLEnATEI)  BY    HlM:    A  ///M  V. 

Jeronf,  T."   Am.  Dec.  271;    W/iite  v.  DnmlMOtif  CJ5  I  J.  009;  Sayre  v.  A'/oAo/.x, 
6S  M.2S0,  ana  note  287. 

rAHTNKR  MAY  HiND  COPARTNER  in  all  ^ransactlonH  relating  to  tlje  jjart- 
iiership  und  in  the  course  of  its  business:  Wnrtlen  \'.  XatKli'j<it*'^b'2  Aiu.  Dec. 
6G7:  Croxihwdit  v.  AW*,  34  11.  613;  n'Mern  SUuje  Co.  v.  Walker,  05  M.  78'.), 
and  note  708;  lleirn  v.  M^nmjhany  GC  Id.  588. 

Partner  not  Skrved  with  Process  is  not  a  competent  \vitiios.s  on  Iho 
part  of  the  plaintilFto  prove  tli.it  defendant  iMa  copartner  with  tlic  \vit.ios«: 
Dixon  Y.  IJooilj  3";$  Am.  Dec.  461;  tliat  evidence  and  dcclarattous  of  copart 
iicnthip  are  generally  inadmissible  to  prove  the  existence  of  the  partnerHhip, 
•ee  Button  v.  Woodmatif  57  Id.  46,  and  citations  in  notes  50;  and  see  also 
Nightiiiiialti  v.  Scannell,  65  Id.  525;  FkkeU  v.  Stci/l,  60  M.214,  and  notes  t« 
iheM  cases. 
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Pkrson  is  Bonxi>  a3  Partner  by  Holding  Himself  out  as  Sucn:  Spean 
V.  Tohnd,  10  Am.  Dec.  772;  Crazier  v.  Kirkn-,  51  Id.  724;  Burr  v.  Bi/crs^  52 
Id.  239;  Ellsworth  v.  Tartt,  C2  Id.  749,  and  note  752. 

Omission  to  Give  Ixstrdctions  not  Asked  is  not  error:  Jifoses  v.  Boston 
4s  Me,  R,  Ii,y  (>4  Am.  Dec.  3S1,  and  noto  393;  Kauffman  v.  GriaemeTf  67  Id. 
437. 

Verdict  will  not  be  Distitrbed  Where  Testimony  ls  Conflictinq: 
WhUe  V.  TodiVs  Valley  Water  Co,,  08  Am.  Dec.  3.38,  and  references  in  note 
370;  and  that  the  result  reached  by  the  lower  court  on  the  weight  of  evidence 
will  not  be  disturbed:  Spooner  v.  Dunn,  C3  Id.  414;  Orafiam  v.  St€Ue,  05  Id. 
745,  and  note  746. 

Nil  DfiBrr  is  Good  I*lf.a  to  Action  of  Debt  on  Judgment  rendered  in 
a  court  of  record  of  another  state,  when  notice  to  defendant  docs  not  appear 
from  the  record:  EndicoU  y.  Morfjan,  60  Me.  458,  citing  the  principal  case. 

Appearance  for  Purpose  of  Moving  that  Action  be  Dismissed  for 
want  of  service  ou  a  party,  he  being  a  non-resident,  does  not  confer  jurisdic- 
tion: Merrill  v.  Ilonjhtoii,  51  N.  H.  01;  March  v.  EoAteni  B.  B,  Co,,  40  Id. 
583;  and  the  appearance  Bhoiild  be  understood  to  be  made  on  application  to 
the  court,  and  leave  granted  without  prejudice  if  the  application  is  unsuc- 
cessful: Menrillv.  Ifoufjfitoo^  ."31  Id.  61,  citing  the  principal  case. 

Party,  by  Ratifying  Acth  of  hkr  Agent,  makes  herself  i)er8onally  liable 
as  a  partner  in  a  firm  for  itsdt'bts,  and  is  liable  to  be  sued  therefor:  WilliamM 
V.  BhIIct,  35  111.  5j'2,  citing  the  principal  case. 

The  PRINCIPAL  CASE  r^  cited  i.i  First  Xational  Bank  of  Conic  v,Ferr/uson, 
58  N.  II.  404,  and  IIooLscU  v.  A.notk&ij  Mfg,  Co,,  44  Id.  110,  to  the  point 
that  a  verdict  will  not  be  set  aside  whcro  the  instructions  were  correcti  but 
were  not  as  speciQo  as  t!icy  mijht  properly  have  been,  and  when  no  reqnest 
was  made  for  more  d^jiiuite  Instructions. 


Campbell  v.  Merchants'  and  Farmers'  Mu- 
tual Fire  Insurance  Co- 

[Zl  New  Hampbhiss,  85.] 

Regulation  or  By-law  of  Fire  Insurance  Company  cannot  make  void  a 
policy  issued  by  the  directors  in  contravention  thereof,  if  the  policy  is 
not  voivlable  upon  other  grounds. 

Fire  Insurance  Company  is  Cuaroed  witu  Knowlbdoe  when  an  applica- 
tion for  insurance  is  taken  by  an  agent  of  the  company,  and  he  is  aware 
of  the  facts  material  to  the  risk,  but  which  are  not  set  forth  in  the  appli- 
cation. Under  such  circumstances,  an  unintentional  concealment  or 
misrepresentation  will  not  void  the  policy. 

Assumpsit  on  a  policy  of  insurance.  The  property  insured,  con- 
sisting of  a  brick  building,  was  totally  destroyed  by  fire,  and  the 
company  properly  notified  of  the  loss.  In  the  basement  of  the 
building  was  situated  a  steaui-engine  and  boiler,  which  was  sep- 
arated by  a  brick  wall  from  tlio  room  or  rooms  containing  plaint- 
iffs property.     In  this   wall    there  were    doors  and  windows 
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oponing  into  plaintiff's  portion  of  the  building.  According  to 
the  rules  and  regulations  of  the  company,  buildings  employing 
Bteam  power  were  excepted  from  insurance,  and  a  copy  of  said 
rules  and  regulations  was  attached  to  the  policy.  The  com- 
pany had  in  their  employ,  as  agents,  the  firm  of  Cross  &  Topliff, 
who  received  and  forwarded  applications  for  insurance  to  the 
office  of  the  secretary  of  the  company,  who  received  the  applica- 
tions, issued  the  policies,  and  forwarded  them  to  their  agents, 
they  delivering  them  to  the  insured.  If  the  applications  were 
rejected,  notice  was  sent  to  the  agents,  who  had  been  acting  in 
that  capacity  for  a  year  previous  to  the  issuance  of  the  policy  to 
plaintiff.  The  applicafion  for  this  policy  was  drawn  up  in  the 
absence  of  plaintiff,  who  afterwards  signed  it,  by  E.  M.  Topliff, 
one  of  the  firm  of  Cross  &  Topliff,  who  occupied  the  same  build- 
ing. Topliff  was  aware  of  the  facts  concerning  the  situation  of 
the  steam-engine  and  boiler,  and  also  those  respecting  the  locar 
tion  of  plaintiff's  insured  property. 

Morrison  and  Stanley^  for  the  i^laintifl*. 

Cross  and  Topliff^  for  the  defendants. 

By  Court,  EAsncAir,  J.  The  case  agreed  upon  by  the  parties 
shows  no  fraud  in  the  plaintiff  in  effecting  the  insurance,  but 
the  application  did  not  give  a  full  description  of  the  building  in 
which  the  property  insured  wad  situated.  It  omitted  to  state 
that  there  was  a  small  steam-engine  in  the  building,  which  fact, 
according  to  the  rules  and  regulations  of  the  company,  would 
have  prohibited  the  issuing  of  a  policy  upon  the  building  itself, 
and,  by  implication,  upon  the  property  therein. 

This  regulation  or  by-law,  however,  would  not  make  void  a 
policy  issued  by  the  directors  in  contravention  of  the  by-laws, 
if  the  policy  was  not  voidable  upon  other  grounds.  A  by-law 
is  not  a  limitation  and  restriction  of  the  power  which  is  lodged 
by  the  charter  of  a  company  in  the  board  of  directors;  and  it 
can  have  no  higher  effect  in  this  respect  than  instructions,  or  a 
general  regulation,  adopted  by  the  directors  themselves,  as  a 
convenient  guide  in  ordinary  cases:  Union  MuL  Fire  Ins.  Co.  v. 
Keyser,  32  N.  H.  313  [64  Am.  Dec.  375]. 

This  policy,  then,  cannot  be  avoided  unless  it  be  upon  the 
ground  that  the  application,  which,  according  to  the  terms  of 
the  policy,  forms  a  part  of  the  contract  of  insurance,  did  not 
set  forth  all  the  facts  and  circumstances  material  to  the  risk. 

It  is  a  general  rule  that  whatever  is  material  to  the  risk  must 
be  correctly  set  forth  in  the  application,  if  it  forms  a  part  of  the 
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policy;  otherwise  the  policy  will  be  void:  Cat^^aderw  Am*ricaiX 
Lis.  Co  ,  1  Storv,  57;  Fowler  v.  jEfna  7/w.  Co.,  G  Cow.  073  [16 
Am.  Dec.  460];  Dav<mport  v.  AVu?  England  Inn,  Co.,  6  Cush.  340. 

But  in  Marshall  v.  Columbian  Mat,  Fire  Ins.  Co,,  27  N.  II.  157, 
it  was  held  that  where  the  application  is  taken  bj  an  agent  of 
the  company,  and  he  is  aware  of  facts  material  to  the  risk, 
but  which  are  not  set  forth  in  the  application,  the  company  atiII 
be  charged  with  knowledge;  and  that,  under  such  circumstanceSy 
an   unintentional   concealment  or  misrepresentation   will    not 
make  void  the  policy.     The  same  principle  was  alluded  to   ia 
Leathers  v.  Farmers'  Mul.  Fire  Ins.  Co.,  24  Id.  262?    As,  how- 
ever, the  point  has  not  been  very  fully  considered  by  the  courts 
of  this  state,  and  the  counsel  for  the  defendants  have  cited 
several  cases  of  high  authority,  sustaining  a  different  doctrine, 
we  have  thought  it  proper  to  examine  the  question  at  Bome 
length,  with  a  view  to  test  the  accuracy  of  the  position. 

So  far  as  the  insurance  companies  in  this  state  are  to  be  con« 
sidered,  the  legislature  have  settled  the  j^rinciple,  by  enacting 
that  applications  taken  by  the  agents  of  the  companies  shall  not 
be  void  by  reason  of  any  error,  mistake,  or  misrepresentation, 
unless  it  shall  ax)pear  to  have  been  intentionally  and  fraudu- 
lently made:  Laws  of  1855,  c.  1662,  sec.  6.  But  that  act  does 
not  apply  to  corporations  established  by  the  laws  of  other  states, 
and  consequently  not  to  this  case. 

Contracts  of  insurance  are  believed  to  be  of  recent  origiu, 
when  compared  with  many  other  contracts  known  to  the  law. 
The  first  allusion  to  the  subject  U  said  to  have  been  made  in  the 
latter  part  of  the  fourteenth  century,  in  the  laws  of  Wisbuig, 
compiled  in  the  Teutonic  language.  The  first  English  case  that 
I  have  found  was  decided  in  31  Elizabeth ,  cited  in  G  Co.  47. 

Between  that  time  and  up  to  1756,  Park,  in  his  system  of  the 
law  of  marine  insurance,  says  that  not  forty  cases  upon  the  sub- 
ject were  to  be  found  in  the  English  books.  After  this  the 
decisions  in  England  assumed  new  spirit  and  vigor,  so  that 
Chancellor  Kent  says  that  there  is  no  branch  of  the  law  that  has 
been  more  thoroughly  investigated  than  that  of  'marine  insur- 
ance, and  that  it  is  by  far  the  most  extensive  and  complex  title 
in  the  commercial  code:  3  Kent's  Com.  34-. 

Oreat  strictness  has  always  been  held  in  contracts  of  marine 
insurance.  A  misrepresentation  or  concealment  of  any  fact 
material  to  the  risk,  even  though  it  happen  through  mistake  or 
accident,  and  though  the  loss  arises  from  a  cause  unconnected 
with  such  misrepresentation,  will  make  void  the  policy:  Park 
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on  Insurance,  Cth  ed.,  2^9;  3  Burr.  1905;  FUiherberi  y,  Slather, 
1  T.  R.  12;  McDowell  v.  Frazer,  Doug,  260;  Bridges  v.  Hunter, 
1  Man.  &  Sel.  15. 

A  breach  of  a  warranty  avoids  the  contract  ah  initio;  and  it 
makes  no  difference  whether  the  thing  warranted  be  material  or 
not,  or  whether  the  loss  happened  bj  reason  of  a  breach  of  the 
warranty  or  not.  A  warranty  differs  from  a  representation  in 
this  respect,  that  it  is  in  the  nature  of  a  condition  precedent, 
and  requires  a  strict  and  literal  performance;  but  all  express 
warranties  must  apppear  upon  the  face  of  the  policy:  3  Kent's 
Com.  288.  There  may  also  be  implied  warranties,  such  as 
necessarily  result  from  the  nature  of  the  contract;  and  in  every 
policy  it  is  implied  that  the  ship  is  seaworthy  when  the  policy 
attaches:  Law  y.  Hollingwor!h,  7  T.  B.  160;  Silva  ▼.  Low,  1 
Johns.  Gas.  184. 

I  apprehend  that  from  this  strictness  existing  in  the  law  of 
marine  insurance  have  been  drawn  the  rigid  rules  laid  down  by 
many  tribunals  upon  fire  insurance  policies,  and  that  the  author- 
ities in  cases  of  marine  insurance  have  been  followed  in  actions 
upon  policies  against  fire,  without  perhaps  sufficiently  adverting 
to  the  difference  that  exists  in  the  knowledge  of  facts  upon 
which  tlie  respective  contracts  are  founded.    Kent  says  that  the 
strictness  and  nicety  required  in  the  contract  of  marine  insur- 
ance do  not  so  strongly  apply  to  insurances  against  fire,  for  the 
risk  is  generally  assumed  upon  actual  examination  of  the  subject 
by  skillful  agents  on  ihe  part  of  the  insurance  office:  3  Kent's 
Com.  373. 

The  severity  of  these  rules  has  caused  courts  in  many  in- 
stances to  endeavor  to  avoid  their  effect.  Thus  Lord  Mansfield, 
in  Pawson  v.  Watson,  Cowp.  785,  says  that  it  is  the  opinion  of 
the  court  that  to  make  written  instructions  valid  and  binding 
they  must  be  inserted  (not  referred  to)  in  the  policy.  And 
Sutherland,  J.,  in  Jefferson  Ins.  Co.  v.  Coiheal,  7  Wend.  80 
(22  Am.  Dec.  567],  also  says  that  the  doctrine  of  warranty  in 
the  law  of  insurance  is  one  of  great  rigor,  and  frequently  oper- 
ates very  harshly  upon  the  assurer.  And  again,  after  dis- 
cussing an  application  not  embraced  in  the  policy,  and  holding 
that  it  shall  not  be  considered  a  warranty,  he  says:  "  I  am  not 
disposed  to  lead  the  way  in  the  extension  of  this  harsh  and  rig- 
orous doctrine." 

And  there  ore  authorities  which  hold  that  where  inquiries  are 
not  put  by  the  company  or  its  agents  as  to  the  title  and  situation 
of  the  prox>erty,  and  no  fraud  appears,  a  suppression  of  facta 
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will  not  make  void  the  policy:  Strong  v.  ManafacturerB*  Lis.  Co., 
10  Pick.  40  [20  Am.  Doc.  507);  Fletcher  v.  Com.  Ins.  Co.,  18 
Pick.  419;  Niblo  v.  North  American  Fire  Ins.  Co.,  1  Sandf.  551. 

The  books  abound  with  cases  as  to  what  are  and  what  are  not 
necessary  disclosures,  and  as  to  what  shall  be  held  representa- 
tions and  what  warranties;  and  the  authorities  not  unfrequently 
seem  confused  and  contradictory,  arising  from  the  different 
construction  which  is  put  upon  the  applications  for  insurance, 
and  the  effect  that  is  given  to  them.  And  there  appears  to  be 
a  manifest  disposition  in  some  tribunals,  which  hold  the  rules 
with  strictness,  to  bring  as  few  cases  as  possible  within  their 
range. 

The  business  of  insurance  against  fires  has  greatly  increased 
by  the  incorporation  and  establishment  of  mutual  companies, 
and  the  mode  of  transacting  the  business,  as  well  as  the  prop- 
erty insured,  differs  very  essentially  from  that  of  marine  insur- 
ance. The  method  of  doing  the  business  in  these  companies 
also  varies  materially,  in  some  respects,  from  that  which  pre- 
vails in  stock  companies,  as  they  are  usually  termed.  And  were 
courts  now,  for  the  first  time,  to  lay  down,  without  regard  to 
authority,  the  rules  of  law  that  should  govern  contracts  made 
between  mutual  companies  and  their  members,  I  apprehend  that 
in  many  jurisdictions  they  would  differ  essentially  from  the 
rules  which  at  present  prevail. 

As  a  general  practice,  these  companies^require  all  applicatiohs 
for  insurance  to  be  in  writing,  and  they  make  the  application  a 
part  of  the  policy.  As  a  general  practice,  also,  they  send  out 
agents  appointed  by  themselves,  who  are  oftentimes  directors  of 
the  companies,  who  examine  the  buildings,  and  make  the  sur- 
veys, and  make  out  the  applications  for  the  insured  to  sign. 
Now,  aside  from  authority,  upon  what  principle  of  right  can  it 
be  said  that  in  regard  to  facts  which  are  obvious,  and  known  to 
the  agent  and  company,  but  which  are  unintentionally  not  com- 
municated, a  different  rule  of  law  should  prevail  from  that 
which  exists  in  the  sales  of  property?  Why  should  it  be  held 
that  the  unintentional  neglect  to  state  facts  in  an  application 
for  insurance,  which  are  perfectly  obvious  and  well  known  to 
the  officers  of  the  company,  shall  defeat  the  contract,  and  make 
void  the  policy,  while  the  sale  of  property  made  upon  a  war- 
ranty is  not  to  be  affected  by  any  defeobs  which  are  obvious  to 
the  senses?  I  entirely  agree  with  the  court  in  Jennings  v.  Che^ 
nango  Mui.  Ins.  Co.,  2  Denio,  79,  when  they  say  that  it  would 
be  difficult  to  assign  a  satisfactory  reason  for  a  distinction  in 
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this  re8];)ect.  Why  should  not  an  insurance  company  be  estop- 
ped from  setting  up  defects  in  an  application,  which  are  known 
to  them,  as  well  as  the  owner  of  property  who  knowingly  stands 
by  and  sees  the  property  sold  by  a  third  person,  without  dis- 
closing his  title,  be  afterwards  estopped  from  setting  up  that 
title  ?  It  appears  to  me  that  the  fraud  in  the  former  case  is  quite 
equal  to  that  in  the  latter. 

I  am  aware  that  there  are  many  cases,  and  of  high  authority, 
which  lay  down  the  rule  the  other  way,  and  hold  that  when  the 
application  is  made  a  part  of  the  policy,  statements  contained  in 
it  are  warranties,  and  if  untrue,  the  policy  is  void,  even  though 
the  variance  be  not  material  to  the  risk.  The  same  authorities 
also  hold  that  the  rule  which  prevails  upon  sales  of  property, 
that  the  warranty  does  not  extend  to  defects  which  are  known  to 
the  purchaser,  does  not  apply  to  warranties  contained  in  con- 
tracts of  insurance.  And  such  is  the  doctrine  of  Jennings  v.  Cke- 
nango  County  Mutual  Ins.  Co,,  2  Denio,  75,  already  cited,  and 
which  is  an  authority  in  point  for  the  defendants.  The  author- 
ities are  examined  at  length  in  that  case,  and  the  conclusion 
arrived  at  that  they  show  the  policy  to  be  void.  In  closing  the 
opinion,  however,  the  court  say:  *'At  the  same  time  it  cannot  be 
denied  that  the  application  of  these  principles  to  the  case  under 
consideration  operates  with  great  severity  upon  the  plaintiff,  and 
is  well  calculated  to  lead  to  serious  doubt  whether  the  intention 
of  the  parties,  and  the  interests  of  justice,  were  duly  regarded 
in  the  establishment  of  the  rule."  And  they  then  add:  "  Here 
the  mistake  was  proved  to  have  been  the  consequence  either  of 
the  ignorance,  carelessness,  or  bad  faith  of  the  agent  of  the  de- 
fendants. He  filled  up  a  printed  blank  application  furnished  by 
the  defendants,  to  be  subscribed  by  the  plaintiff,  who  probably 
neither  had  or  pretended  to  have  any  information  or  knowledge 
of  what  such  a  paper  ought  to  contain  in  order  to  render  the 
policy  available,  but  relied  in  that  respect  implicitly  upon  the 
agent  sent  out  by  the  defendants." 

The  defects  in  that  application  were  that  the  building  was 
occupied  for  a  further  purpose  than  that  stated  in  the  applica- 
tion, and  also  that  the  surrounding  buildings  were  not  correctly 
given.  These  facts  were  known  to  the  agent,  who  said  that  the 
risk  was  not  increased,  and  that  it  was  of  no  use  to  put  them  into 
the  application.  Still  the  court  felt  themselves  bound  by  the 
authorities,  and  held  that  the  application,  taken  in  connection 
with  the  conditions  of  the  policy,  was  a  warranty,  and  that  the 
policy  was  void. 
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The  evident  harshness  and  severity  of  this  doctrine,  so  well 
shown  by  the  court  in  the  last  case  cifed,  has  since  led  to  a  dif* 
fercnt  result  in  some  cases  in  the  same  state. 

In  Masters  v.  Madison  County  Muiual  Ins.  Co.,  11  Barb.  624, 
the  agent  of  the  company,  on  being  applied  to  for  an  insurance 
upon  the  plaintiff's  mill,  went  to  see  the  property,  and  made  a 
survey  of  the  same — ^the  plaintiff  not  accompanying  him,  but 
leaving  him  to  transact  the  business  and  do  whatever  was  neces- 
sary. The  agent  then  made  out  the  application  for  the  plaintiff 
to  sign,  using  the  printed  blank  furnished  to  agents  for  that 
purpose.  He  was  informed  at  the  time  by  the  plaintiff's  son 
that  there  was  a  mortgage  on  the  premises,  which  was  a  lien 
thereon,  but  the  application  made  no  mention  of  any  incum- 
brance. It  was  held  that  the  notice  given  to  the  agent  of  the 
incumbrance  was  a  sufficient  notice  to  the  company,  and  that 
the  omission  to  set  forth  the  mortgage  in  the  application  was 
not  a  breach  of  warranty,  or  a  concealment  of  important  mat* 
ters  affecting  the  risk,  notwithstanding  the  application,  by  a 
memorandum  in  the  margin,  required  the  applicant  to  state 
whether  the  property  was  incumbered,  by  what,  and  to  what 
amount,  and  if  not,  to  state  it;  and  although  the  by-laws  of  the 
company  made  the  person  taking  the  application  the  agent  of 
the  applicant;  and  further,  that,  notwithstanding  such  by-law, 
he  was  still  the  agent  of  the  company,  and  that  they  were  bound 
by  his  acts.  See  also  New  York  Central  Ins.  Co.  v.  National  Ins. 
Co.,  20  Barb.  468. 

Kent  says  that  the  decisions  contain  strict  doctrines  on  the 
subject  of  concealment,  but  he  adds  that  the  insuted  is  not 
bound  to  conununicate  any  facts  which  the  underwriter  may  be 
presumed  to  know  equally  with  himself:  8  Kent's  Com.  285. 

We  would  not  relax  any  of  the  sound  and  wholesome  rules 
which  require  integrity  and  good  faith  on  the  part  of  theinsured, 
and  would  hold  them  to  as  strict  a  compliance  with  their  con- 
tracts as  we  would  the  companies;  but  upon  a  re-examination  of 
the  question,  we  think  that  the  rule  laid  down  in  Marshall  v. 
Columbia  Muiual  Fire  Ins.  Co.,  27  N.  H.  157,  cont^s  the  just 
and  true  doctrine. 

The  ajjplicant,  unused  to  the  business  of  making  applications, 
and  ignorant  of  what  is  necessary  to  be  done,  trusts  to  the  skill, 
knowledge  and  judgment  of  the  agent  to  fill  up  the  application 
which  is  usually  a  blank,  by  giving  all  the  information  that  is 
required  by  the  company.  He  puts  full  confidence  in  the  agent, 
and  relies  upon  him  to  see  that  the  business  is  done  correctly^ 
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and  the  application  made  out  according^  to  the  requirements  of 
the  company;  and  if  he  acts  honestly  and  la  good  faith,  the 
company  ought  to  be  charged  with  a  knowledge  of  all  the  facta 
that  are  known  to  the  agent.  It  would  be  unjust  to  the  insured, 
after  he  has  made  such  an  application,  paid  the  premium  de- 
manded, the  expenses  of  the  policy,  and  the  assessments  as  they 
are  made,  to  permit  the  company,  upon  the  destruction  of  the 
property,  to  say  that  they  wiU  not  make  good  the  loss  because 
their  agent,  whom  they  have  authorized  to  act  for  them  and 
make  their  application,  has  failed  to  make  it  sufiScieutly  full. 

There  are  many  facts  which  an  agent  may  know  quite  as  well 
as  the  applicant.  Upon  an  examination  and  survey  of  a  build- 
ing, if  personally  made  by  himself,  he  will  ordinarily  become 
possessed  of  all  the  material  facts  in  this  respect. 

The  title  to  the  property  he  does  not  investigate,  and  of 
course  relies  upon  the  statements  of  the  applicant.  He  knows 
the  requirements  of  the  company  and  the  details  that  should  be 
set  forth  in  the  application,  while  the  insured  is  in  most  cases 
entirely  ignorant  of  these  matters;  and  if  the  application  is 
unintentionally  defective,  updli  a  point  well  known  to  the  agent, 
the  company,  and  not  the  insured,  should  be  the  sufferers.  The 
agents  are  to  this  extent,  and  for  the  purpose  of  taking  the 
applications,  the  officers  of  the  company. 

The  facts  in  the  present  case  appear  to  come  distinctly  withia 
the  rule  which  we  have  endeavored  to  explain,  and  which  we 
think  should  prevail;  and  we  are  therefore  of  opinion  that 
according  to  the  agreement  of  the  parties  there  should  be  judg- 
ment for  the  plaintiff.  

Violation  ov  Bt-Law  by  fire  inmirance  company  does  not  avoid  the  polioy: 
Umon  MiU.  Fire  Ins,  Co.  v.  Keyaer,  64  Am.  Deo.  375;  fire  ioBurance  companies 
may  waive  their  by-laws:  Id. ;  and  exceptions  in  their  policies  will  be  strictly 
construed  against  them:  Orant  ▼.  Lexington  Fire  etc.  Ins,  Co,,  61  Id,  74. 

Applicant  for  Insurancb  is  not  Chaboeable  with  Neglect  ov  Agent 
of  the  company  to  communicate  to  its  officers  facts  material  to  the  risk  and 
within  his  knowledge:  Bebee  v.  Hartford  County  M,  F.  Ins,  Co^  65  Am.  Dec. 
653;  and  as  to  what  concealment  or  suppression  of  facts  will  roid  the  policy, 
see  Id.,  and  citations  in  note  thereto. 

Insurance  Company  is  to  be  Charged  with  a  knowledge  of  all  facts 
known  to  their  agents:  Patten  t.  MerchanU?  and  Farmers^  M,  F,  Ins,  Co.,  40 
N.  H.  382,  383;  Miner  v.  Phcmix  Ins.  Co.,  27  Wis.  702;  and  where  the 
agent  neglects  to  incorporate  in  the  application  for  insurance  a  fact  essontial 
to  the  validity  of  the  policy,  and  which  he  had  promised  the  applicant  he 
would  incorporate,  the  company  are  estopped  to  set  up  such  omission  as  a 
defense  in  an  action  on  the  policy:  Clark  v.  Union  M.  F.  Ins,  Co.,  40  N.  II. 
B41,  all  citing  the  principal  case,  which  is  approved  and  followed  in  Bthltt 
T.  Oerman  M.  F.  Ins.  Co.,  68  Ind.  353. 
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The  evident  harshness  and  severity  of  this  doclrine,  so  well 
shown  by  the  court  in  the  last  case  cited,  has  since  led  to  a  dif- 
ferent result  in  some  cases  in  the  same  state. 

In  Masters  v.  Madison  County  Mutual  Ins.  Co.,  11  Barb.  624, 
the  agent  of  the  company,  on  being  applied  to  for  an  insurance 
upon  the  plaintiff's  mill,  went  to  see  the  property,  and  made  a 
survey  of  the  same — the  plaintiff  not  accompanying  him,  bat 
leaving  him  to  transact  the  business  and  do  whatever  was  neoes- 
sary.     The  agent  then  made  out  the  application  for  the  plaintiff 
to  sign,  using  the  printed  blank  furnished  to  agents  for  that 
purpose.     He  was  informed  at  the  time  by  the  plaintiff's  son 
that  there  was  a  mortgage  on  the  premises,  which  was  a  lien 
thereon,  but  the  application  made  no  mention  of  any  incum- 
brance.    It  was  held  that  the  notice  given  to  the  agent  of  the 
incumbrance  was  a  sufficient  notice  to  the  company,  and  that 
the  omission  to  set  forth  the  mortgage  in  the  application  T^as 
not  a  breach  of  warranty,  or  a  concealment  of  important  mat- 
ters affecting  the  risk,  notwithstanding  the  application,  bj  a 
memorandum  in  the  margin,  required  the  applicant  to  state 
whether  the  property  was  incumbered,  by  what,  and  to  what 
amount,  and  if  not,  to  state  it;  and  although  the  by-laws  of  the 
company  made  the  person  taking  the  application  the  agent  of 
the  applicant;  and  further,  that,  notwithstanding  such  by-law, 
he  was  still  the  agent  of  the  company,  and  that  they  were  bound 
by  his  acts.     See  also  New  York  Central  Ins.  Co.  v.  Natiomd  Ins. 
Co.,  20  Barb.  468. 

Kent  says  that  the  decisions  contain  strict  doctrines  on  the 
subject  of  concealment,  but  he  adds  that  the  insuted  is  not 
bound  to  conununicate  any  facts  which  the  underwriter  may  be 
presumed  to  know  equally  with  himself:  8  Kent's  Com.  285. 

We  would  not  relax  any  of  the  sound  and  wholesome  rules 
which  require  integrity  and  good  faith  on  the  part  of  the  insured, 
and  would  hold  them  to  as  strict  a  compliance  with  their  con- 
tracts as  we  would  the  companies;  but  upon  a  re-examination  of 
the  question,  we  think  that  the  rule  laid  down  in  Marshall  v. 
Columbia  Mutual  Fire  Ins.  Co.,  27  N,  H.  157,  oont^^s  the  jusk 
and  true  doctrine. 

The  applicant,  unused  to  the  business  of  tnalring  appUcations, 
and  ignorant  of  what  is  necessary  to  be  done,  trusts  to  the  skill, 
knowledge  and  judgment  of  the  agent  to  fill  up  the  application 
which  is  usually  a  blank,  by  giving  all  the  information  that  is 
required  by  the  company.  He  puts  full  confidence  in  the  agent, 
and  relies  upon  him  to  see  that  the  business  is  done  correctly^ 
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and  the  application  made  out  according^  to  the  requirements  of 
the  company:  and  if  he  acts  honestly  and  in  good  faith,  the 
company  ought  to  be  cliarged  with  a  knowledge  of  nil  the  facta 
that  are  known  to  the  agent.  It  would  be  unjust  to  the  insured^ 
after  he  has  made  such  an  application,  paid  the  premium  de- 
manded, the  expenses  of  the  policy,  and  the  assessments  as  thej 
are  made,  to  permit  the  company,  upon  the  destruction  of  the 
property,  to  say  that  they  will  not  make  good  the  loss  because 
their  agent,  whom  they  have  authorized  to  act  for  them  and 
make  their  application,  has  failed  to  make  it  sufficiently  full. 

There  are  many  facts  which  an  agent  may  know  quite  as  well 
as  the  applicant.  Upon  an  examination  and  survey  of  a  build- 
ing, if  personally  made  bj  himself,  he  will  ordinarily  become 
possessed  of  all  the  material  facts  in  this  respect. 

The  title  to  the  property  he  does  not  investigate,  and  of 
course  relies  upon  the  statements  of  the  applicant.  He  knows 
the  requirements  of  the  company  and  the  details  that  should  be 
set  forth  in  the  application,  while  the  insured  is  in  most  cases 
entirely  ignorant  of  these  matters;  and  if  the  application  is 
tmintentionally  defective,  updti  a  point  well  known  to  the  agent, 
the  company,  and  not  the  insured,  should  be  the  sufferers.  The 
agents  are  to  this  extent,  and  for  the  purpose  of  taking  the 
applications,  the  officers  of  the  company. 

The  facts  in  the  present  case  appear  to  come  distinctly  within 
the  mle  which  we  have  endeavored  to  explain,  and  which  we 
think  should  prevail;  and  we  are  therefore  of  opinion  that 
according  to  the  agreement  of  the  parties  there  should  be  judg- 
ment for  the  plaintiff.  

Violation  ov  Bt-Law  by  fire  intnraiioe  oompaoy  does  not  avoid  the  policy: 
Uam  Mut.  Fire  Ins.  Co.  v.  Kejfser,  &i  Am.  Dec.  375;  fire  insurance  oompuiies 
may  waive  their  by-laws:  Id.;  and  exceptions  in  their  policies  will  be  strictly 
CGDstnied  against  them:  OrarU  t.  Leaington  Fire  etc.  Ins.  Co.,  61  Id,  74. 

AppUCA2?T  fOR  INSITHAKCB  is  not  ChABOEABLE  with  NeOLBCT  ov  AOKNT 

of  the  company  to  communicate  to  its  officers  facts  material  to  the  risk  and 
within  his  knowledge:  Bebee  ▼.  Hartford  County  M.  F.  Ins.  Co.,  65  Am.  Dec. 
563;  and  as  to  what  conceahnent  or  suppression  of  facts  will  roid  the  policy, 
tee  Id.,  and  citations  in  note  thereto. 

IxsuRANCX  Ck)MPAKT  IS  TO  BB  CHARGED  with  a  knowledge  of  all  fucts 
known  to  their  agents:  Patten  r.  MercharU^  and  Farmers'  M.  F.  Ins.  Co.,  40 
N.  H.  382,  383;  Miner  r.  Photnix  Ins.  Co.,  27  Wis.  702;  and  where  the 
tgcnt  neglects  to  incorporate  in  the  application  for  insurance  a  fact  essential 
to  the  validity  of  the  poUcy,  and  which  he  had  promised  the  applicant  he 
voold  incorporate,  the  company  are  estopped  to  set  up  such  omission  as  a 
defense  in  an  action  on  the  policy:  Clark  v.  Union  M.  F.  Ins.  Co.,  40  N.  H. 
141,  all  citing  the  principal  case,  which  is  approved  and  followed  in  BehJlef 
T.  Qtman  M.  F.  Ins.  Co,,  68  Ind.  353. 
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Lawrence  v.  Combs. 

[87  Kkw  Uampshiab,  381.] 

At  Coioios  Law,  Owkx&  ov  Land  was  not  Obliokd  to  Fkncb  against  any 
cattle  except  those  rightfully  apon  adjoining  land.  This  rule  has  not 
been  changed  in  New  Hampshire. 

Dkfxmdant  la  not  Liablb  in  Damages  fok  Trespass  of  Cattlb 
belonging  to  a  third  party,  snoh  cattle  being  wrongfully  upon  defend- 
ant's Und,  whence  they  ptray  upon  plaintiff's  close  over  that  part  of  the 
fence  which  defendant  is  bound  to  maintain,  the  parties  to  the  suit  being 
adjoining  land-owners,  the  partition  fence  between  them  having  been 
divided,  and  defendant's  portion  thereof  being  oat  of  repair. 

Land-ownkbs  a&b  not  Obuobd  to  Fence  against  Wbono-dosbs,  and  may 
maintain  actions  against  owners  of  cattle  trespassing  upon  their  lands. 

Cabs.    The  opinion  contains  the  facts. 
Wheeler  and  Faulkner^  for  the  plaintiff. 
Lane,  for  the  defendant. 

By  Court,  Eastman,  J.  At  common  law,  a  tenant  or  owner 
was  not  obliged  to  fence  against  an  adjoining  owner  or  oocapier, 
except  bj  prescription,  but  he  was  to  keep  his  cattle  on  his  own 
land  at  his  peril.  And  if  they  escaped,  they  might  be  taken  on 
whatever  land  they  were  found  damage-feasant,  or  the  owner 
was  liable  to  an  action  of  trespass  by  the  party  injured.  And 
where  there  was  no  prescription,  but  the  tenant  had  made  an 
agreement  to  fence,  he  could  not  be  compelled  to  carry  out  his 
agreement  and  make  the  fence;  and  the  party  injured  by  the 
breach  of  the  agreement  had  no  remedy  but  by  an  action  on  the 
agreement:  Nowd  v.  Smilh,  Cro.  Bliz.  709 ;  BilsI  v.  Low,  6 
Mass.  94;  Avery  v.  MaxweU,  4  N.  H.  36;  Deyo  y.  Stewart^  4 
DoDio,  101;  3  Kent's  Com.  438;  Dean  v.  SuUivan  etc.  R.  B.  Co., 
22  N.  H.  317;  Olidden  v.  Ibwle,  31  Id.  168. 

In  case  of  a  prescription  to  fence,  the  tenant  could  be  com. 
pelled  to  fence  by  the  writ  of  curia  daudenda^  sued  out  by  the 
tenant  of  the  adjoining  close,  who  could  also  recover  damages 
by  that  writ:  Fitzherbert's  Natura  Brevium,  Curia  Claudenda, 
297;  Rvjst  v.  Low,  6  Mass.  94;  Glidden  v.   Towle,  31  N.  H.  168. 

But  by  statute  the  owners  of  adjoining  lands,  under  im- 
provement, are  required  to  make  and  repair  the  partition  fences 
between  them:  B.  S.,  c.  136,  sec.  1.  And  after  the  fence  has 
been  divided  the  owner  of  a  close  can  sustain  no  action  for 
damages  done  by  horses  or  cattle  breaking  into  his  close  through 
'  defect  in  the  fence  which  he  was  bound  to  make  and  repair  if 
tliey  were  rightfully  on  the  adjoining  land:  Avery  v.  MaxweU^ 
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4  N.  H.  36;  York  v.  Davis,  11  Id.  241;  Page  v.  Olcott,  13  IcL 
399. 

Where  there  are  adjoining];  closes,  with  an  undivided  partition 
fence,  which  each  owner  is  bound  to  keep  in  repair,  each  is  re^ 
quired  to  keep  his  cattle  on  his  own  land  at  his  peril :  Tswkd>ury 
V.  BtmhUfiy  7  N.  H.  518;  Avery  v.  Maxwell^  supra;  Thayer  v. 
Arnold,  4  Met.  589;  LUtle  y.  Lathrop,  5  Greenl.  356. 

At  common  law,  the  tenant  of  a  close  who  was  obliged  by 
prescription  to  fence  was  not  required  to  do  it  against  any  cat- 
tle except  those  which  were  rightfully  in  the  adjoining  close: 
SalkweU  v.  Milwarde,  26  Hen.  VI.,  c.  23;  10  Edw.  IV.,  c.  7; 
Fitzherbert's  Natura  Breyium,  Curia  Claudenda,  1,  2;  Rust  v. 
Low,  6  Mass.  99,  100;  3  Kent's  Com.  438. 

And  the  same  rule  has  been  held  to  prevail  where  statutes 
have  been  adopted  regulating  the  rights  and  duties  of  adjoining 
owners  in  regard  to  fences.  In  Itwd  v.  Low,  already  cited, 
which  is  a  leading  American  case  upon  the  question,  the  point 
was  distinctly  decided  that  the  tenant  of  a  close  is  not  obliged 
to  fence  except  against  cattle  which  are  rightfully  upon  the  ad- 
joining land.  In  Avery  v.  Maxwell,  4  N.  II.  37,  Chief  Justice 
Richardson  says  that "  it  is  well  settled  that  the  owner  of  a  close 
is  only  bound  to  fence  against  creatures  which  are  rightfully  on 
the  adjoining  land."  And  in  Ilollnday  v.  Marah,  3  Wend.  117 
(20  Am.  Dec.  678],  Chief  Justice  Savage  also  says  that  *'it  is 
certainly  well  settled  that  a  man  is  not  obliged  to  fence  agaiiint 
any  cattle  but  such  as  may  be  rightfully  upon  the  adjoining 
close." 

This  doctrine  is  sustained  by  many  authorities,  among  which 
may  be  cited  Wells  v.  Howell^  19  Johns.  385;  Slack jwle  v.  Ileabj, 
16  Mass.  38  [8  Am.  Deo.  121];  Lord  v.  Wormwood,  i>0  Mo.  2sa 
(50  Am.  Dec.  586];  Hurd  v.  Railroad,  25  Vt.  122;  Dovasfon  v. 
Payne,  2  H.  Black.  527;  Cornwall  v.  Sullivan  etc.  R,  R.  Co,,  28 
N.  H.  1G8. 

From  the  declaration  of  the  plaintiff,  it  apijears  that  he  and  the 
defendant  were  owners  of  adjoining  closes;  that  the  fence  between 
them  had  been  divided,  and  that  the  defendant's  portion  of  the 
fence  was  out  of  repair.  Upon  this  state  of  facts,  and  according 
to  the  principles  stated,  there  can  be  no  doubt  that  the  defend- 
ant would  be  liable  had  the  cattle  that  committed  the  trespass 
upon  the  plaintiff's  land  been  rightfully  in  the  close  of  the  de- 
fendant, for  they  went  into  the  plaintiff's  close  over  that  i^art 
of  the  fence  which  the  defendant  was  bound  to  maintain.  But 
the  cattle  that  committed  the  trespass  were  not  the  property  of 
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tho  defendant,  nor  were  tbey  upon  his  land  by  bis  permission; 
but  they  belonged  to  third  persons,  and  strayed  from  the  high- 
way— where  they  do  not  appear  to  have  been  for  any  legitimate 
purpose — into  the  defendant's  close,  and  thence  came  upon  the 
plaintiff's  land  and  did  the  damage.  Both  the  plaintiff  and 
defendant  could  maintain  their  actions  against  the  owners  of 
the  cattle  for  the  trespasses  committed:  for,  not  being  rightfully 
in  the  highway,  it  is  immaterial  what  the  situation  of  their 
fences  was.  They  were  not  obliged  to  fence  against  \vrong- 
doers.    The  authorities  cited  settle  this  position. 

The  cattle,  then  being  wrongfully  upon  the  defendant's  land, 
whence  they  strayed  upon  the  plaintiff's,  there  is  no  principle 
of  law  upon  which  the  plaintiff  can  recover,  unless  we  hold  that 
the  defendant  is  liable  by  virtue  of  the  twelfth  section  of  chap- 
ter 136  of  the  revised  statutes.  That  section  is  as  follovns: 
•*  The  party  neglecting  to  build  or  keep  in  repair  any  partition 
fence  which  he  is  bound  to  maintain  shall  be  liable  for  all  dam- 
ages arising  from  such  neglect;  and  shall  have  no  remedy  for 
any  damages  happening  to  himself  therefrom."  The  preceding 
sections  of  the  chapter  point  out  the  manner  in  which  the  fences 
l>^tw6en  the  owners  of  adjoining  lands  under  improvement  shall 
be  divided,  and  then  follows  the  section  quoted. 

At  common  law,  as  we  have  seen,  adjoining  owners  could  not 
be  compelled  to  fence;  but  each  i^arty  was  obliged  to  keep  his 
cattle  on  his  own  lands,  and  the  object  of  the  statute  was  to 
enable  such  owners  to  divide  the  2>artition  fences,  and  to  insure 
them  to  be  maintained,  so  that  their  cattle  might  graze  upon 
adjoining  lands  without  restraint.  All  the  provisions  of  the 
statute  point  to  this  one  end.  They  relate  to  matters  exclusively 
between  the  adjoining  owners,  and  are  obligatory  upon  no 
others.  They  impose  no  duties  in  which  the  xsublio  have  any 
interest,  or  of  which  the  public  have  any  means  to  enforce  the 
discharge.  And  we  think  that  the  intent  of  the  twelfth  section 
was  to  confine  the  liability  for  the  neglect  to  the  damages  done 
by  the  adjoining  owners,  or  those  in  the  rightful  occupation  of 
the  lands,  and  not  to  make  them  consequentially  liable  for  all 
tlie  illegal  trespasses  that  may  be  committed  by  others. 

.The  plaintiff  could  probably  have  taken  these  cattle  damage- 
feasant,  and  if  so,  could  have  obtained  satisfaction  for  the  injury 
in  that  way,  or  he  could  have  brought  an  action  of  trespass 
against  the  owners  and  recovered  the  damages  sustained,  and 
thus  compelled  the  party  directly  committing  the  wrong  to  an- 
swer for  the  same.     But  to  hold  the  defendant  liable  would  be 
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to  pass  over  tbe  immediate  and  direct  cause  of  the  injury,  and 
thus  depart  from  tbe  general  rule  of  law  which  gives  damages 
aa  a  compensation,  recompense,  or  satisfaction,  to  a  plaintiff, 
for  an  injury  actually  received  by  bim,  from  the  defendant,  and 
not  from  others:  2  Oreenl.  Ev.,  sec.  253;  Co.  Lit.  257  a;  2  Bla. 
Conu  438;  Rochwood  v.  Allen,  7  Mass.  256. 

And  we  are  confirmed  in  giving  this  construction  to  the  stat- 
nte  by  considering  the  last  clause  of  tbe  section.  Not  only  is 
tbe  party  made  liable  by  the  section  for  damages  arising  from 
his  neglect  to  maintain  his  part  of  the  fence,  but  he  is  to  "  have 
no  remedy  for  any  damages  happening  to  himself  therefrom." 
Now,  if  the  first  druse  of  the  section  was  intended  to  create  a 
liability  upon  the  neglecting  party  for  all  the  trespasses  of 
wrong-doers,  then,  by  the  same  course  of  reasoning,  he  could 
recover  nothing  for  any  trespasses  committed  upon  him  by 
cattle  that  should  escape  from  tbe  adjoining  close  upon  hts 
land,  however  wrongfully  they  might  be  in  such  close;  for  he 
is  to  have  no  remedy  for  any  damages  happening  to  him  from 
the  neglect  to  maintain  his  part  of  the  fence.  And  such  a  con- 
struction would  be  to  override  the  authorities  cited  as  establish- 
ing the  well-settled  principle  that  a  person  is  not  obliged  to 
fence  against  cattle  wrongfully  upon  the  adjoining  close,  but 
may  maintain  an  action  for  any  trespasses  thus  committed.  The 
legislature  could  hardly  have  intended  to  have  imposed  such  a 
penalty,  and  yet  wo  do  not  see  why,  if  the  construction  con- 
tended for  is  to  be  applied  to  the  first  clause  of  the  section,  it 
does  not  ueccessarily  follow  that  it  is  applicable  to  the  last. 

Our  conclusion  is,  that  there  should  be  judgment  on  the  report 
for  tbe  defendant. 


OwxEB  OP  Cattlk  must  Kekp  Them  on  his  Own  Land  at  hii  peril  by 
tlie  commcn4aw  rule:  Mytr9  v.  Dodil,  63  Ain.  Dec.  624,  and  not«  626;  contra 
lu  M'u>ds»q»pi  V.  «fc  J.  /^  /?.  Co,  v.  Palton,  06  Id.  552,  and  note  674. 

Paktit^on  Fence,  Duties  or  Tartikh  to  Maintain,  and  liabilitica  aa  (o» 
generally:  Note  to  Dickson  ▼.  Parker^  .34  Ain.  Dec.  80;  exhaustive  note  to 
IwMinutfta  R.  R.  Co.  v.  Mufifftr,  49  Id.  251  255;  Walker  v.  WatroM,  42  Id. 
fr44;  Lortl  v.  Wonntoood,  50  Id.  686;  ^i/ers  v.  Dodd,  08  Id.  624,  and  extended 
note  62S-6;?3. 

Owner  op  Animals  is  Liable  pob  tbeir  Tbesf asses;  Van  Leuven  t. 
Lijke^  49  Am.  Deo.  346,  and  note  349;  aee  also  fortytht  ▼.  Pr%ec  94  Id.  466| 
2fytrs  T.  Dodd,  58  Id.  624. 
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Boston,  Concord,  and  Montreal  Railroad  v. 

GiLMORE. 

[ST  Nbw  HAjinHm.  4ia] 

HoLLiNO  Stock  ov  Railroad  Corporation  is  Subjsct  vo  Attachmei^ 
unci  to  be  applied  in  payment  of  the  coqjorate  debts. 

TiiESPAss  de  bonis  asportalis.  Six  locomotives  and  eight  freiglit- 
<'aL's  and  certain  other  property  belonging  to  plaintiffs,  and  in 
daily  use  bj  them,  were  attached  by  one  Hill,  a  deputy  sheriff, 
on  a  writ  in  favor  of  one  Smith,  one  of  the  defendants.  The 
uttacbed  property  constituted  nearly  the  entire  rolling  stock  of 
plaiuiiffs,  and  without  it  they  were  unable  to  transact  their 
ordiuiiry  business.  On  the  day  that  the  attachment  was  served 
kccperR  were  placed  in  possespion  of  the  property  attached  and 
uiidor  their  supervision,  together  with  that  of  receiptors,  after- 
wards appointed,  the  plaintiffs  were  allowed  to  use  the  attached 
property  from  the  time  of  attachment  to  this  suit.  It  was 
agreed  that  if  judgment  was  rendered  for  plaintiffs,  damages 
should  be  assessed  by  an  auditor  appointed  by  the  court,  each 
party  reserving  the  right  to  have  the  case  discharged  and  to 
have  a  trial  by  jury. 

H.  A.  Bellows,  for  the  plaintiffs. 

Chandler,  for  the  defendanta 

By  the  Court,  Beix,  J.  We  have  carefully  examined  the  author- 
ities cited  for  the  plaintiff,  and  are  of  opinion  that  they  do 
not  support  the  ingenious  propositions  of  the  counsel  for  the 
plaintiff,  which  we  understand  to  be  that  the  property  owned 
by  railroad  corporations,  and  which  is  necessary  for  the  dis- 
charge of  their  public  duties,  is  vested  in  them  in  trust  for  the 
public;  that  the  franchise  of  the  corjjoration  is  the  principal 
thing,  to  which  the  track,  depots,  engines,  cars,  and  the  like 
are  mere  incidents,  and  that  all  these  constitute  one  entire  thing 
60  connected  that  the  cars  and  engines,  etc.,  cannot  be  severed 
from  their  connection  by  an  attachment,  or  seizure  on  execution, 
and  held  as  security,  or  sold  and  applied  as  personal  property 
ordinarily  may  be  to  the  i^ayment  of  the  corporate  debts. 

The  case  of  Worcester  v.  Western  etc,  II.  IL  Co,  4  Met.  5G4, 
though  it  has  some  general  expressions  such  as  are  quoted  in  the 
argument,  relative  to  the  property  of  railroad  corporations  being 
vested  in  them  in  trust  for  the  public,  yet  is  not  an  authority 
for  the  positions  assumed  in  this  case.  The  question  before  the 
court  nas,  whether  the  property  of  a  railroad,  required  for  the 
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diacL'^rge  of  their  duties,  was  liable  to  be  taxed  in  the  town  in 
which  it  is  situate;  and  the  decision  was,  that  the  property  so 
far  partook  of  the  character  of  public  property,  or  property  held 
in  trust  for  a  public  use,  that,  like  town-houses,  school-houses, 
bridges,  and  the  like,  it  was  not  a  subject  of  taxation.  The  Ian- 
^age  used  may  go  further,  but  this  is  the  whole  point  decided, 
and  it  manifestly  has  no  bearing  upon  the  question  before  the 
court  in  this  case.  The  case  related  to  the  roadway,  depots, 
and  other  real  estate,  and  not  to  personal  property;  and  it  by  no 
means  follows  that  because  town-houses,  school-houses,  and  the 
like  are  so  far  public  that  they  are  not  liable  to  taxation,  that 
they  would  not  be  liable  to  attachment  and  levy  on  execution 
for  the  debts  of  the  town  or  district  by  which  they  were  owned. 
By  our  law,  the  estate  of  towns  may  clearly  be  taken  on  execu- 
tion, like  that  of  other  corporations:  B.  S.,  c.  198,  sec.  1. 

The  case  of  Pierce  v.  Emery ^  82  N.  H.  503,  is  not  an  authority 
for  the  positions  assumed  here.  It  is  there  settled  that,  as  the 
general  rule,  corporations  haye  power  to  sell  their  pro];)erty,  real 
or  personal,  and  to  mortgage  it  for  the  security  of  their  debts; 
but  as  these  railroad  corporations  are  created  to  answer  a  public 
object,  and  are  bound  to  the  state  for  the  perform auce  of  a  pub- 
lic duty,  they  can  do  no  act  which  would  amount  to  a  renunci- 
ation of  their  duty  to  the  public,  or  which  wotdd  directly  and 
necessarily  disable  them  from  performing  it.  They  cannot, 
therefore,  conyey  away  their  franchise  and  corporate  rights,  nor 
perhaps  the  track  and  right  of  way,  which  they  take  and  hold 
for  the  necessary  use  of  their  road,  unless  expressly  authorized 
by  the  legislature.  When  so  authorized,  a  mortgage  of  the  whole 
franchise  and  property  of  the  corporation  would  be  yalid,  and 
might  eyen  extend  to  property  subsequently  acquired.  But 
there  was  nothing  in  the  nature  of  their  business  or  in  their 
relations  to  the  public  which  should  preyent  them  from  making 
a  yalid  mortgage  of  their  personal  property  not  affixed  to 
the  road,  though  used  in  operating  it.  We  are  unable  to  see 
any  principle  of  public  policy  or  conyenience  which  should 
allow  such  corporations  to  mortgage  their  cars  and  engines, 
which  would  not  be  equally  strong  to  allow  a  creditor  of  the 
corporation  to  secure  a  lien  substantially  of  the  same  kind  by  an 
attachment.  In  either  case  the  debt  must  be  paid,  or  the  cred- 
itor, by  suitable  proceedings,  may  cause  the  property  to  be 
applied,  by  sale  or  otherwise,  to  the  payment  of  the  debt,  and 
the  inconyenience  of  the  public  or  to  the  corporation  is  not 
materially  greater  in  the  one  case  than  in  the  other.     It  would 
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Beem,  then,  that  bo  long  as  the  law  allows  to  the  corporation  the 
right  to  deprive  themselves  bj  a  mortgage,  in  a  greater  or  less 
degree,  of  the  power  of  readily  performing  their  public  obliga- 
tions,  and  allows  them  to  contract  debts,  which,  in  the  case  ol 
others,  may  be  secured  by  attachment,  there  can  be  little  reason 
iu  denying  to  the  creditor  of  a  railroad  the  ordinary  right  to 
secure  his  debt  by  attachment;  especially  when  the  debtors  can 
readily  relieve  themselves  from  the  inconvenience  by  payment 
or  security. 

The  case  of  WiUink  v.  Morris  Canal  Co. ,  4  N.  J.  Eq.  377,  is 
no  authority  for  the  position  of  the  plaintiff.  It  is  there  held 
that  a  mortgage,  made  by  authority  of  the  legislature  of  New 
Jersey,  **  of  the  Morris  canal,  with  all  its  privileges,  append- 
ages, and  appurtenances,  and  all  the  property  and  chartered 
rights  of  said  canal,"  covered  the  entire  canal,  though  a  part  of 
it  was  constructed  after  the  execution  of  the  mortgage,  and  upon 
lands  subsequently  acquired. 

In  neither  of  these  cases  is  there  anything  to  sustain  the  doc- 
trine that  the  franchise  of  the  corporation  is  the  principal  thing, 
to  which  the  right  of  way,  track,  depots,  engines,  cars,  etc.,  are 
mere  incidents,  and  from  which  they  cannot  be  separated;  nor 
the  doctrine  that  these  things  constitute  one  entire  thing,  which 
must  be  sold,  mortgaged,  attached,  or  levied  upon  together; 
nor  the  doctrine  that  the  cars  and  engines  of  a  railroad  corpo- 
ration, when  necessary  for  the  discharge  of  its  public  duties, 
become  in  any  way  so  connected  with  the  franchise  that  they 
cannot  be  attached. 

The  case  of  Farmers^  Loan  and  Trust  Go.  v  Hendriokson, 
reported  in  the  New  York  Evening  Post  of  Januaiy  27,  1858, 
is  inconsistent  with  either  of  these  doctrines,  because  it  holds 
that  the  cars,  engines,  etc.,  of  railroad  corporations  are  fixtures 
of  the  real  estate;  that  is,  of  the  roadway  and  track.  The  plaint- 
iffs were  holders  of  a  mortgage,  made  by  the  Flushing  railroad 
to  them,  of  their  track,  buildings,  rails  purchased  or  to  be 
purchased,  engines,  cars,  eto.  The  defendant,  as  sheriff,  levied 
an  execution  against  the  railroad  on  some  of  the  engines  and 
cars.  The  principal  question  was,  if  the  property  was  to  be 
considered  as  between  the  mortgagees  and  execution  creditors, 
as  fixtures  of  the  road.  Strong,  P.  J.,  after  a  full  discussion, 
arrives  at  the  conclusion  that  the  cars,  engines  etc.,  are  prop- 
erly to  be  regarded  as  fixtures,  and  so  not  liable  to  seizure  on 
execution  as  against  the  mortgagees;  and  for  the  same  reason, 
that  the  mortgages  need  not  be  recorded  by  the  town  clerk. 
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which  is  made  necessary  by  the  statute  to  the  validity  of  mort- 
gages of  personal  propeiiy. 

The  case  goes  far  beyond  any  other  decision,  and  it  seems  to  us 
cannot  be  sustained.  The  reasons  assigned  for  this  conclusion 
are  not  only  inconclusive,  but  incorrect  in  fact.  It  is  said  that 
**  railway  cars  are  a  necessary  part  of  the  whole  establishment, 
without  which  it  would  be  inoperative  and  valueless.  Their 
wheels  are  fitted  to  the  rails;  they  are  constantly  upon  the  rails, 
and  except  in  cases  of  accidents,  or  when  taken  off  for  repairs, 
nowhere  else;  they  are  not  moved  off  the  land  belonging  to  the 
company;  they  are  peculiarly  adapted  to  the  use  of  the  railway, 
and  in  fact  cannot  be  applied  to  any  other  purpose;  they  are  not 
like  farming  utensils,  and  possibly  the  machinery  in  factories, 
and  many  of  the  movable  appliances  in  stores  and  dwellings, 
the  objects  of  general  trade;  they  are  permanently  used  on  the 
particular  road  where  they  are  employed,  and  are  seldom  if  ever 
changed  to  any  other."  AJl  these  things  are,  at  least,  as  true 
of  the  carts,  plows,  etc.,  used  on  a  farm,  with  reference  to  the 
farm,  yet  no  one  ever  imagined  them  to  be  fixtures.  And  to 
those  who  habitually  see  the  same  cars,  and  often  the  same 
engines,  running  from  the  line  of  Canada  to  Boston,  over  roads 
owned  by  several  corporations,  the  facts  assumed  appear  en* 
tirely  groundless.  No  particular  cars,  nor  cars  owned  by  the 
road,  are  necessary  to  operate  it,  since  many  roads  are  operated 
with  the  cars  of  other  corporations.  The  wheels  are  not  fitted 
to  any  road  in  particular,  but  may  be  equally  useful  on  any  road 
of  similar  gauge;  the  engine  and  cars  are  not  kept  on  the  road  or 
lands  of  the  same  company,  but  are  often  used  on  other  roads, 
and  they  are  subjects  of  trade  as  much  as  coaches  or  steamboats. 

The  case  settles  nothing  as  to  the  rights  of  the  railroad  com- 
pany and  their  execution  creditor,  the  rights  of  purchasers  and 
others,  as  to  things  claimed  as  fixtures,  being  materially  different. 

The  idea  that  property,  either  real  or  personal,  may  become  a 
mere  incident  to  a  franchise,  so  that  the  franchise  and  property 
shall  constitute  an  entire  thing,  is  not  found  in  any  of  the  books 
of  the  common  law,  so  far  as  we  are  aware.  The  right  to  a  ferry 
is  such  a  franchise,  and  the  boats  required  for  the  transportation 
of  passengers  and  their  property  are  entirely  indispensable  for 
the  discharge  of  the  public  duties  of  the  owner;  yet  we  have 
found  no  instance  where  it  has  been  claimed  that  such  boats 
were  exempt  from  seizure  in  discharge  of  the  owner's  debts. 

The  statute  of  1816,  relating  to  levies  on  the  franchise  of  tak- 
ing toll,  and  the  revised  statutes  on  that  subject,  give  no  coun- 
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fcerance  to  such  an  idea;  for  they  provide  that  bj  the  sale  of  the 
franchise  the  toll-houses  and  gates  shall  pass  to  the  purchaaer» 
but  the  other  rights  of  the  corporation  shall  not  be  affected. 

Th/B  property  of  individuals  who  owe  duties  to  the  public  is 
not  for  that  reason  exempted  from  liability  to  the  ordinaiy  pro- 
cess of  the  law,  except  so  long  as  it  is  in  actual  use  in  the  dis- 
charge of  that  duty.  Such  is  the  case  of  the  contraotojr  to  carry 
the  mail.  It  has  never  been  held  that  tho  steamboat  or  coach 
and  horses  used  in  the  conveyance  of  the  mail  were  exempt 
when  not  in  use:  Briggs  v.  Strange,  17  Mass.  409;  PoUer  v.  Hall^ 
S  Pick.  368  [15  Am.  Dec.  226]. 

Considering,  then,  that  it  is  not  necessary,  for  the  discharge 
of  the  public  duties  of  these  corporations,  that  they  should  be 
the  owners  of  cars  or  engines — many  such  roads  being  operated 
with  the  cars  of  other  corporations;  that  it  is  a  matter  of  great 
uncertainty  what  articles  of  personal  property  of  such  corpora- 
tion are  necessary  for  the  discharge  of  their  public  duties;  that 
no  means  exist  by  which  it  can  be  determined  what  is  necessary 
or  otherwise;  that  it  must  be  very  difficult  for  courts  to  lay 
down  any  definite  rule  by  which  officers  can  be  guided,  who  in 
such  cases  must  decide  at  their  peril — it  seems  to  be  neither  ju- 
dicious nor  expedient  to  establish  an  exemption  of  this  kind, 
unless  it  is  done  by  the  direct  action  of  the  legislature,  who  can 
provide  the  proper  rules  and  safeguards  for  the  safety  of  officers 
as  well  as  of  parties. 

The  court  being  of  opinion  that  the  property  here  in  question 
was  liable  to  be  attached,  there  must  be  judgment  for  the 
defendant. 


LiiBQ^nT  Of  Railroad  OoaroaATiON  to  Attachmzkt:  Sm  SaUimore  S 
Ohh  B.  B.  Co,  T.  €hUahue%  AdmWa,  65  Am.  Deo.  254,  and  note  263;  m»  abt 
WUUmwm  v.  SmoU,  12  Id.  494;  Knox  v.  ProUc^m  Im.  Co.,  25  Id.  33. 
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AxDUcnoN  OF  Heir  Gays  Father,  before  Abolriov  of  TnnntB  Iir 
Cbivalrt,  a  right  of  action  for  damages  founded  on  the  Taloe  of  hii 
right  of  marriage. 

Abduction  of  Children  Giveb  Parents  Rioht  of  Action  for  damages  on 
proof  of  loss  of  service,  actual  or  constmctive,  or  of  expenditures  iieces- 
sarily  made  in  pursuing  and  recovering  them. 

ExEacpLART  Damages  mat  be  Awarded  in  Action  for  ABDUcriNO  Chil- 
dren, and  the  jury  may  take  into  consideration  injury  done  to  tlis 
feelings  and  paternal  affections  of  their  father. 

Rights  of  Father  to  Custody  of  Children  are  Paramount  to  tlioae  of 
mother;  hence  it  is  no  defense  in  an  action  by  a  father  for  the  abduction 
of  his  children  that  the  defendant  acted  on  the  suggestion  of  their  mother. 

Evidence  as  to  Good  Treatment  of  Children  Abducted  is  Immaterial 
where  no  damages  are  claimed  for  injury  done  to  them  after  their  re- 
moval. 

Tbe8pa88  on  the  case  for  abduction  of  children.  Plaintiff  had 
three  children  by  his  wife,  who  voluntarily  left  him  and  them 
when  the  youngest  child  was  a  year  old.  Two  years  subse- 
quently, attended  by  her  brother,  the  mother  drove  into  the 
county  where  the  children  resided,  and  seized  and  carried  them 
to  her  home.  Various  unsuccessful  attempts  were  made  to 
recover  the  children.  Evidence  of  their  treatment  at  the  hands 
of  the  father  was  given,  and  also  evidence  of  sundry  small  ser- 
Tioes  on  the  part  of  the  children  to  the  father.  Defendant's 
plea  was  not  guilty.    He  claimed  that  the  mother,  and  not  the 
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father,  was  the  legal  custodian  of  young  children.  Verdict  for 
plaintiff.  New  trial  was  granted  by  the  lower  court,  and  tha 
case  was  certified  to  the  supreme  court  upon  several  questions, 
which  embraced  the  whole  matter  in  issue,  and  amounted  Tir- 
tually  to  an  appeal.  The  supreme  court  advised  the  refusal  of 
a  new  trial. 

Liitie,  for  the  defendants. 

TanaUa^  for  the  plaintiff. 

By  Court,  Elxeb,  J.  Before  the  abolition  of  the  tenure  in 
chivalry,  it  was  held  as  a  doctrine  of  the  common  law  that  the 
abduction  of  his  heir  was  an  injury  for  which  the  father  might 
maintain  an  action,  and  recover,  by  way  of  damages,  the  value  of 
his  right  of  marriage.  Reeves,  in  his  work  on  the  domestic  rela- 
tions, p.  293,  suggests  that  inasmuch  as  all  the  children  are  heirs 
in  this  country,  the  action  may  be  sustained  for  taking  away  any 
of  them.  But  the  damages  for  the  abduction  of  the  heir  were 
restricted  to  the  value  of  the  marriage;  and  the  father  being  no 
longer  entitled  to  any  such  value,  the  taking  away  and  marrying 
his  heir  does  him  no  injury  for  which  a  civil  action  will  lie  upon 
that  principle:  Lamb's  Case,  5  Co.  108;  Mary's  Case,  9  Id.  113; 
Oshom's  Case,  10  Id.  130;  Oray  v.  Jeffries,  Crow.  Eliz.  55;  Rippon 
V.  Norton,  Id.  849.  In  the  case  of  Barham  v.  Dennis,  Id.  770, 
the  declaration  was  in  trespass  by  a  father  for  taking  and  im- 
prisoning his  daughter,  without  alleging  her  to  be  his  heir  or 
any  loss  of  service,  and  damages  were  assessed  for  the  taking 
and  imprisoning  separately.  Three  of  the  judges  were  of  opin- 
ion that  the  action  coulJ  not  be  sustained.  Olanville  held  that 
"  the  father  hath  an  interest  in  every  of  his  children,  to  educate 
them  and  provide  for  them,  and  he  hath  his  comfort  by  them; 
wherefore  it  is  not  reasonable  that  any  should  take  them  from 
him,  and  to  do  him  such  an  injury,  but  that  he  should  have  his 
remedy  to  punish  it."  The  case  was  thereupon  adjourned,  and 
was  afterwards  settled  by  arbitrament.  Blackstbne,  3  Com.  141, 
gives  the  weight  of  his  authority  to  the  opinion  of  Glanville,  and 
I  think  it  is  to  be  regretted  that  this  reasonable  doctrine  did  not 
prevail.  There  does  not  seem,  however,  to  have  been  any  case 
in  England  or  America  where  a  father  has  recovered  damages 
for  the  abduction  of  his  children,  the  uniform  language  of  the 
cases  being  that  he  can  only  sustain  his  action  where  there  has 
been  actually  or  constructively  a  loss  of  service.  In  the  case  of 
Hall  V.  Hollander,  4  Bam.  &  Cress.  660,  the  court  of  king's  bench 
in  England  sustained  the  ruling  of  the  majority  of  the  judg* 
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in  Darham  v.  Dennis^  supra,  as  clear  law.  And  subsequently, 
in  the  case  of  Orinnell  v.  WelU,  7  Man.  &  O.  1033,  the  court  o( 
common  pleas  held  the  same  doctrine. 

The  case  of  Hall  v.  Hollander,  supra,  has  been  somewhat 
questioned  in  some  of  the  American  cases,  but  the  general  doc- 
trine has  been  substantially  adhered  to.  In  the  case  of  Whitneij 
^.  Hitchcock,  4  Denio,  461,  the  damages  in  an  action  for  assault 
and  battery  of  the  child  were  restricted  to  the  actual  loss  of 
service,  mainly  on  the  ground  that  the  child  could  also  sue  for 
the  same  act.  In  Dennis  y.  Clark,  2  Cush.  347  [45  Am.  Dec. 
671],  it  was  held  that  if  a  legitimate  infant  child,  a  member  of 
his  father's  household,  and  too  young  to  be  capable  of  rendering 
any  service  to  his  father,  is  wounded  or  otherwise  injured  by  a 
third  person,  and  the  father  is  thereby  necessarily  put  to  trouble 
and  expense  in  the  care  and  cure  of  the  child,  he  may  maintain 
an  action  against  such  person  for  an  indemnity.  The  same  de- 
cision was  made  in  the  case  of  Durden  v.  Bametl,  7  Ala.  169. 
In  the  case  of  WodeU  v.  CoggeshaU,  2  Met.  89  [35  Am.  Dec.  391], 
the  judge  instructed  the  jury  that  by  law  a  father  may  maintain 
an  action  against  another  for  seducing  away  a  minor  son  from 
his  custody,  protection,  and  service;  but  it  appearing  that  the 
son  was  not  under  the  care  and  custody  of  the  father,  and  was 
not  taken  from  his  employment,  it  was  held  that  there  could  be 
no  recovery.   And  see  Steele  v.  27iao7ier ,Ware,  91 ;  Fbrd  v.  Monroe, 

20  Wend.  210;  Gowden  v.  Wright,  24  Id.  429  [35  Am.  Dec.  633]; 
Plummer  v.  Webb,  4  Mason,  380;  Will  v.  Vickers,  8  Watts,  227; 
Rising  v.  Dodge,  2  Duer,  48. 

The  action  for  debauching  and  seducing  a  daughter  is  the 
most  ordinary  action  by  a  parent  for  an  injury  to  his  child,  and 
the  remedy  in  this  case  has  been  carried  as  far,  if  not  further, 
than  in  any  other.  Loss  of  service  is  held  in  all  cases  to  be  an 
indispensable  condition  upon  which  the  action  must  be  main- 
tained. Service,  however,  will  in  many  cases  be  presumed,  and 
the  weight  of  authority  appears  to  be  that  if  the  child  is  a  minor, 
and  the  parent  has  not  relinquished  or  lost  his  right  to  claim 
her  services,  it  is  not  necessary  that  she  shall  reside  at  home. 
This  is  the  recognized  doctrine  in  this  state:  Dean  v.  Peel,  6 
East,  45;  Davis  v.  Williams,  10  Q.  B.  725;  Blaymire  v.  Haley,  6 
Mee.  &  W.  54;  Oriffiihs  v.  Teelgen,  28  Eng.  L.  &  Eq.  371;  Mar^ 
tin  V.  Payne,  9  Johns.  387  [6  Am.  Dec.  288];  Hemtt  v.  Prime, 

21  Wend.  79;  Nickleson  v.  Stryker,  10  Johns.  115  [6  Am.  Dec. 
3181;  hartley  v.  Richlmyer,  4  N.  T.  38  [53  Am.  Deo.  338];  Emery 
¥.  Oowen,  4  Greenl.  33  [16  Am.  Dec.  234];  Homketh  v.  Barr,  8 
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Berg.  &  R.  36  [11  Am.  Dec.  568];  Iloberts  v.  Connelly,  11  Ala. 
235;  George  v.  Van  Horn,  9  Barb.  523;  Vossel  v.  Cole,  10  Mo. 
G34  [47  Am.  Dec.  136];  Pray  v.  Gorham,  31  I^Ie.  240;  Vanhorn 
V.  Freeman,  6  N.  J.  L.  322;  Coon  v.  Moffell,  3  Id.  583  [4  Am. 
Dec.  392];  Taylor  v.  Vanderveer,  19  N.  J.  L.  22. 

Deferring  to  these  authorities,  it  must  be  held,  I  think,  as  the 
well-established  law,  which  however  unreasonable  originally,  it 
is  too  late  now  to  disturb,  that  a  parent's  right  of  action  for  the 
abduction  or  injury  of  bis  children  must  be  founded  on  the  loss 
of  their  services,  or  for  actual  expenses  and  trouble  in  curing 
them,  while  minors  under  his  roof.  The  charge  that  the  action 
might  be  sustained  without  any  proof  of  loss  of  service  was, 
therefore,  perhaps  erroneous.  But  there  was  ample  proof  of 
Buch  loss.  The  jury  had  a  right  to  infer  it  from  the  fact  that 
they  were  minors  of  from  the  age  of  three  to  six,  residing  in 
their  father's  family.  Acts  of  service  were  also  sworn  to.  The 
children  were  forcibly  taken  out  of  the  state,  and  up  to  the  time 
of  the  trial,  more  than  six  years  after  the  occurrence,  had  not 
returned,  so  that  there  was  good  reason  to  beb'eve  the  father 
would  lose  the  value  of  their  services  during  the  whole  time  of 
their  minority;  and  this  being  a  natural  and  probable  result  of 
the  defendant's  act,  the  jury  had  a  right  to  take  it  into  consid- 
eration. The  plaintiff  naturally  and  properly  pursued  them,  and 
thus  incurred  much  expense  and  trouble.  In  the  case  of  BaJl  v. 
Hollander,  before  referred  to,  which  was  an  action  for  injuring 
the  plaintiff's  son,  of  the  age  of  two  and  a  half  years,  the  expense 
attending  whose  cure  was  provided  for  by  the  defendant,  the 
judge  who  tried  the  cause  offered  to  submit  the  question  to  the 
jury  whether  the  child  was  capable  of  performing  services  to 
which  any  value  could  be  attached.  The  right  of  the  plaintiff 
to  recover  the  necessary  expenditure  he  incurred  in  pursuing 
the  defendant,  if  he  had  a  right  to  recover  at  all,  was  not 
questioned  on  the  trial  nor  in  this  court. 

There  having  been  a  good  foundation  shown  for  the  action 
upon  the  strictest  principles  of  law,  was  the  rule  of  damages 
laid  down  at  the  trial  erroneous  ?  Besides  the  loss  of  service  and 
the  actual  and  necessary  expense  of  the  pursuit,  the  jury  were 
instructed  that  they  had  a  right  to  compensate  the  plaintiff,  so 
far  as  damages  could  compensate,  for  the  injury  done  to  his 
feelings;  and  that  they  might  look  at  all  the  circumstances  at- 
tending the  taking  of  the  children  out  of  the  possession  of  the 
father  and  out  of  the  state,  and  give  such  damages  as  they 
should  deem  reasonable  to  vindicate  the  rights  of  the  plaintiff 
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and  to  prevent  similar  abases.  This  was  in  accordance  with  the 
law,  as  stated  by  Chief  Justice  Abbott  in  Hall  y.  Hollander,  4 
Bam.  &  Cress.  660,  who  said  that  when  the  foundation  of  loss 
of  service  existed,  courts  of  justice  have  allowed  all  the  circum- 
stances of  the  case  to  be  taken  into  consideration,  with  a  view 
to  the  calculation  of  the  damages.  It  was  also  in  accordance 
with  the  opinion  of  the  supreme  court  of  the  United  States  in 
the  case  of  Day  v.  Woodworlh,  13  How.  371,  that  it  is  a  well- 
established  principle  of  the  common  law  that  in  actions  of 
trespass  and  all  actions  on  the  case  for  torts  a  jury  may 
inflict  what  are  called  exemplary,  punitiye,  or  vindictive  dam- 
ages upon  a  defendant,  having  in  view  the  enormity  of  his 
offense  rather  than  the  measure  of  comx>ensation  to  the  plaintiff 

The  right  of  the  jury  to  consider  all  the  circumstances  of  the 
case,  and  to  award  exemplary  damages,  necessarily  drew  with  it 
the  right  to  consider  the  injury  done  to  the  feelings  of  the 
fiather,  as  well  as  all  the  other  circumstances  of  aggravation. 
It  was  very  different  from  a  case  of  injury  arising  from  an  act 
of  mere  negligence.  The  circumstances  of  aggravation  were, 
in  my  opinion,  of  peculiar  enormity,  and  high  as  the  damages 
seem,  I  should  not  have  been  willing  to  interfere  with  the  ver- 
dict had  the  question  been  submitted  to  this  court  whether  they 
ought  to  be  considered  so  excessive  aq  to  warrant  a  new  trial  on 
that  ground. 

It  was  not  insisted,  on  behalf  of  the  defendant,  that  exem- 
plary damages  cannot  be  awarded  in  any  case,  that  principle 
being  too  well  established  in  this  state  to  admit  of  question. 
The  argument  urged  was,  that  to  justify  such  damages,  there 
must  bo  fraud,  wantonness,  malice,  or  oppression,  and  that  all 
these  ingredients  were  wanting  in  this  case.  I  am  not  willing 
to  concede  that,  in  an  action  of  this  kind,  the  jury  might  not 
properly  look  at  all  the  circumstances,  and  apportion  their  dam- 
ages to  the  actual  wrong  done  to  the  plaintiff's  feelings  and 
patei^al  affection  and  rights,  without  any  positive  proof  of 
malice  or  oppression.  But  these  were  not  wanting.  There  was 
some  discrepancy  in  the  testimony;  but  the  decided  preponder- 
ance was  that  the  children  were  living  comfortably  and  happily 
with  their  father.  The  mother  had  deserted  them,  without 
assigning  any  reason,  leaving  her  three  children  to  his  care,  one  of 
them  then  an  infant  only  a  year  old.  She  was  not  denied  access 
to  them,  and  did  not  appear  to  have  asked  permission  to  remove 
them.  They  were  not  only  illegally  seized  in  a  violent  and 
alarming  manner,  and  earned  out  of  the  reach  of  the  laws  of  thia 
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state,  but  this  was  done  at  a  time  and  under  circumstances 
oeculiarly  calculated  to  harass  and  afflict  the  plaintiff;  so  that 
the  jury  were  fully  warranted  in  considering  the  act  as  wanton 
and  oppressive,  if  it  was  not  positively  malicious.  To  have 
permitted  him  thus  to  have  lost  the  services  of  his  children,  for 
many  years,  if  not  during  their  minority,  and  to.be  harassed 
and  wounded  in  his  tenderest  feelings,  and  to  give  him  for  such 
wrongs  but  nominal  damages,  would  have  been  a  mockery  of 
justice.  Admitting  that  the  true  rule  would  be  to  discard  puni- 
tive damages,  allowing  only  such  as  would  be  compensation  for 
the  actual  injury,  the  extent  of  the  injury  depended  very  much 
upon  the  manner  it  was  inflicted.  The  attendant  circumstances 
and  natural  results,  including  the  facts  which  occur  and  grow 
out  of  the  injury  up  to  the  day  of  the  verdict,  affect  the  dam- 
ages, and  are  admissible  in  evidence;  and  where  an  evil  intent 
has  manifested  itself  in  acts  and  circumstances  accompanying 
the  principal  transaction,  they  constitute  parts  of  the  injuiy:  9 
QreenL  Ev.,  sees.  268,  272. 

Much  stress  was  laid  by  the  counsel  for  the  defendant  on  the 
fact  that  he  acted  in  aid  of  and  in  conjunction  with  his  sister, 
the  mother  of  the  children.  This  circumstance  was  submitted 
to  the  jury,  as  entitled  to  be  considered  in  mitigation  of  the 
lamages.  Further  than  this  it  could  not  go.  The  right  of  the 
father  was  clearly  paramount  to  that  of  the  mother;  and  there 
was  no  room  to  doubt  that  the  defendant  purposely  aided  in 
taking  the  children  against  the  father's  consent.  Although  in 
cases  where  a  child  is  before  the  court  by  virtue  of  a  habeas  cor^ 
pus  they  will  exercise  a  discretion,  and  permit  the  child,  if  of 
tender  years,  to  remain  under  the  care  of  the  mother,  yet  if  it  is 
actually  in  the  custody  of  the  father,  so  absolute  is  his  right 
considered  that  they  will  not  interfere  to  remove  it,  and  it  is 
strongly  doubted  whether  they  have  the  power  to  do  it:  Stats 
V.  Stigall,  22  N.  J.  L.  286;  HakewiWs  Case,  22  Eng.  L.  &  Eq. 
395. 

As  to  the  refusal  to  admit  evidence  showing  that  the  children 
had  been  well  provided  for,  and  educated  by  their  mother  in  New 
York,  I  think  it  was  right.  No  damages  were  claimed  for  any 
injury  done  to  the  children  after  their  removal.  The  evidence 
was  not  offered  in  mitigation  of  the  aggravating  circumstances 
attending  the  taking  of  them  away,  and  if  it  had  been,  had  no 
tendency  to  do  so. 

I  am  therefore  of  opinion  that  the  eircuit  court  should  be 
advised  to  refuse  a  new  triaL 
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Abduchon,  Loss  or  Seryicb.— Sinoe  the  action  for  abdnction  of  children 
b  founded  on  loss  of  oervicea.  a  fall  treatment  of  thia  doctrine  will  be  foand  in 
the  note  to  Coon  t.  MoffeU,  4  Am.  Deo.  403,  where  it  is  ezhanstiTely  examined 
onder  the  head  of  aedaction.  See  MwrtU  r.  MwrrtU,  49  Id.  664;  CUmd  v. 
HaamUom,  53  Id.  778.  Aa  to  right  to  servicea  when  minor  Uvea  away  from 
lather,  aee  WodeU  t.  CoggeahaU,  35  Id.  391.  Alao,  on  the  collateral  qoestion 
aa  to  Talne  of  eon'e  aeryioea  recoverable  from  father's  eetate.  see  Prke  ▼.  Prke^ 
94  Id.  606.  Bee  Ooeffre^  r.  ffa^ea,  41  Id.  58^  aa  to  dispoaitiQa  of  child's  earn- 
inga;  and  see  also  Cbeey  r.  Coveif,  31  Id.  117. 

RiOHT  OT  Fathxr  to  Cabb  or  Childrbn  is  Pa&amoumt  to  ri^t  of  mother, 
but  is  not  an  abaolnte  right:  Merceim  t.  PeopU^  35  Am.  Deo.  653;  it  ia  a  per- 
aonal  tmat:  State  ▼.  Baldwin,  45  Id.  399. 

Thb  pbivcipal  gasb  is  cited  in  Baird  r.  BaM,  21  N.  J.  Eq.  394,  where  il 
Is  modified,  and  children  of  tender  years  are  said  to  belong  more  properly  to 
the  mother's  care  and  nnrtore.  Thia  case  also  explains  the  meaning  of  the 
phraae  "judicial  discretion, "  vested  by  Iaw  in  oonrts  when  awarding  the  cus- 
tody of  children.  The  principal  case  is  approved  in  KUagman  r.  Hobnes,  54 
Ma  304,  307.  InSioweY.  ffeywood,  7  Allen,  123»  it  la  cited  in  connsotioa 
with  the  Bubjeot  of  damagea  to  injured  feelings. 
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Oranm-STmALiNO  is  as  Much  Subject  or  iNDicrmifT  aa  la  the  stealing  of 

inanimate  things  or  domestic  animals. 
Otbtxbs  arb  Subjects  or  Labcent  ir  Planted  whebb  Thet  do  not 

KATUiiALLT  Gbow,  end  deaignated  by  stakes  or  otherwise  so  that  they 

can  be  readily  identified. 
Otbtxbs  Pabtakb  More  or  Charagteb  or  Feiub  Domitx  than  Feiub 

Naturjb,  hence  there  may  be  an  absolute  property  in  them. 
Otstxb-plantino  in  Public  Waters  is  not  in  Itselt  Nul^ancb.    If  it 

interferes  with  the  rights  of  navigation  and  fishing,  the  oysters  may  be 

removed  as  in  the  case  of  other  nuisances,  but  they  cannot  be  appiopri* 

ated  to  one's  own  use. 

Ikdiotment  for  stealing  oysters.  George  Hildreth  planted 
oysters  in  one  of  the  sounds  near  Cape  May,  below  high-water 
mark.  At  low  tide  they  were  uncovered.  Evidence  was  pro- 
duced that  they  were  distinctively  marked  off  and  could  be  readily 
designated.  Defendant  acknowledged  that  the  oysters  were 
Hildreth 's  property.  Defendant  was  found  guilty,  and  on  appeal 
the  verdict  was  sustained. 

Keasbeyy  for  the  defendant 
WoodhuU,  for  the  state. 

By  Court,  Gbxeh,  C.  J.  The  indictment  charges  the  defend- 
•at  with  stealing  **  eighteen  bushels  of  oysters,  of  the  value  of 
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eigbteen  dollars,  of  tbo  goods  and  chattels  of  one  George  Hild- 
retli."  Ifc  is  objected  that  oysters  being  animals  /eros  natures ^ 
there  can  be  no  property  in  them,  unless  they  be  dead,  or  re- 
claimed, or  tamed,  or  in  the  actual  power  or  possession  of  the 
claimant;  and  that  the  want  of  such  an  averment  is  a  fatal  de- 
fect in  the  indictment:  2  Bla.  Com.  390,  392;  Aichb.  Grim.  PI. 
116;  3  Ch.  Grim.  L.  947;  Whart.  Grim.  L.,  sees.  1754,  1755. 

The  principle  as  applied  to  animals  yVrc?  naturcB  is  not  ques- 
tioned. But  oysters,  though  usually  included  in  that  description 
of  animals,  do  not  come  within  the  reason  or  operation  of  the 
rule.  The  owner  has  the  same  absolute  property  in  them  that  he 
has  in  inanimate  things  or  in  domestic  animals.  Like  domes- 
tic animals,  they  continue  perpetually  in  his  occupation,  and  will 
not  stray  from  his  house  or  person.  Unlike  animals /era?  naiurw, 
they  do  not  require  to  be  reclaimed  and  made  tame  by  art,  in- 
dustry, or  education;  nor  to  be  confined  in  order  to  be  within  the 
immediate  power  of  the  owner.  If  at  liberty,  they  have  neither 
the  inclination  nor  the  power  to  escape.  For  the  purposes  of 
the  present  inquiry  they  are  obviously  more  nearly  assimilated 
to  tame  animals  than  to  wild  ones,  and  perhaps  more  nearly  to 
inanimate  objects  than  to  animals  of  either  description.  The 
indictment  could  not  aver  that  the  oysters  were  dead,  for  they 
would  then  be  of  no  value;  nor  that  they  were  reclaimed  or 
tamed,  for  in  this  sense  they  were  never  wild,  and  were  not 
capable  of  domestication;  nor  that  they  were  confined,  for  that 
would  be  absurd.  The  only  averment  that  could  be  made  is, 
that  they  had  been  gathered,  or  were  in  the  actual  possession  of 
the  prosecutor,  which  certainly  is  not  necessaiy  in  order  to  sus- 
tain the  indictment. 

Under  our  laws  there  may  be  property  in  oysters  growing 
naturally  upon  the  land  of  another  person,  and  which  the  owner 
may  iiave  acquired  by  purchase.  In  regard  to  these,  it  could 
not  be  averred  that  they  had  ever  been  gathered  or  been  under 
the  control  of  the  owner  or  in  his  possession,  actual  or  con- 
structive, further  than  inanimate  objects  are  in  the  possession 
of  the  owner,  upon  the  principle  that  property  in  personal 
chattels  draws  after  it  the  possession.  The  indictment  is  not 
defective. 

The  more  material  question  in  the  cause  is,  whether,  upon 
the  case  stated,  the  oysters  in  question  were  the  subject  of  lai'- 
ceny.  Was  the  law  upon  this  point  correctly  stated  in  the 
eharge  to  the  jury  ?  The  jury  were  instructed  that  if  the 
8ame  oysters  which  were  planted  by  Hildreth  were  unlawfully 
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taken  by  the  defendant,  with  the  intent  to  steal  them;  if  the 
oysters  so  planted  could  be  easily  distinguished  from  other 
oysters  that  grew  in  the  sound;  if  they  were  planted  in  a  place 
where  oysters  did  not  naturally  grow;  if  the  place  where  they 
were  planted  was  marked  and  identified,  so  that  the  defendant 
and  others  going  into  the  sound  for  clama  and  oysters  naturally 
growing  there  could  readily  know  that  these  oysters  were 
planted  and  held  as  priyate  property,  and  were  not  natural 
oysters,  or  in  or  upon  a  natural  oyster-bed — then  the  oystera 
were  the  subject  of  larceny,  and  the  defendant  might  be  con- 
victed. But  if  the  jury  believed  that  the  oysters  were  planted 
in  or  upon  a  natural  bed,  they  should  be  considered  as  aban- 
doned to  the  public,  and  not  the  property  of  Hildreth;  or  if  the 
jury  believed  that  the  planted  oysters  were  not  marked  and  iden- 
tified, as  before  stated,  the  defendant  should  be  acquitted. 

There  is  clearly  nothing  in  the  charge  that  conflicts  with  the 
well-settled  law  of  the  state  as  decided  in  Arnold  v.  Mundy,  6 
N.  J.  L.  1;  viz.,  that  arms  of  the  sea,  including  both  the  waters 
and  the  land  under  the  waters,  for  the  purposes  of  navigation, 
fishing,  and  all  other  uses  of  the  water  and  its  products,  are 
common  to  all  the  people  of  the  state.  Nor  is  there  anything 
in  the  charge  in  conflict  with  the  principles  which  appear  to 
have  been  adopted  by  the  court  in  the  earlier  case  of  Shepard  v. 
Leveraon^  2  N.  J.  L.  391.  The  facts  in  evidence  clearly  distin- 
guish the  present  case  from  that  of  Shepard  v.  Leverson,  supra. 
In  that  case  it  was  not  shown  that  the  oysters  taken  by  the  de- 
fendant were  the  identical  oysters  planted  by  the  plaintiff;  nor 
was  there  any  mode  by  which  the  oysters  of  the  plaintiff  could 
be  identified.  Neither  of  those  difficulties  exist  in  the  present 
case. 

The  oysters  in  question  had  once  been  the  property  of  Hil- 
dreth. The  only  question  is  whether  the  planting  of  these  oys- 
ters in  a  public  sound,  where  all  the  inhabitants  have  a  common 
right  of  fishery,  was  necessarily  an  abandonment,  or  a  return  of 
the  property  to  the  common  stock.  There  was  clearly  no  inten- 
tion on  the  part  of  the  owner  to  abandon  his  proj^crty;  on  the 
contrary,  they  were  gathered  and  planted  expressly  for  the 
benefit  of  the  owner.  If  an  abandonment  is  to  be  presumed,  it 
will  be  a  legal  intendment  directly  against  the  truth  of  the  caso. 
The  casting  of  property  into  the  sea,  with  the  intention  of 
reclaiming  it,  is  not  an  abandonment.  **  He,"  says  Domat,  '*  who 
finds  a  thing  that  is  abandoned,  that  is,  of  which  he  who  was 
master  of  it  quits  and  relinquishes  the  possession  and  property. 
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not  being  willing  to  keep  it  any  longer,  becomes  master  of  it:'* 
Dcmat's  Civil  Law,  pt.  1,  b.  3,  tit.  7,  sees.  2,  9,  Am.  ed.  1850^ 
Bee.  2154;  2  Bla.  Com.  9,  402. 

It  was  held  by  the  chief  justice,  in  the  case  of  Shepard  v. 
Leverson,  mipra,  that  the  mere  act  of  throwing  the  oysters  into 
a  public  river,  where  all  the  inhabitants  have  a  common  right 
of  fishery,  was  of  itself  an  abandonment  in  law,  on  the  ground 
that  where  the  subject  is  put  without  the  power  of  the  owner, 
where  it  is  thrown  into  the  common  stock,  from  which  it  can- 
not be  distinguished,  there  can  be  no  question  of  intent.  It 
was  held  analogous  to  the  case  of  a  deer  taken  in  a  forest  and 
turned  loose  again.  But  it  was  admitted  that  where  the  act 
relied  on  as  an  abandonment  is  in  itself  equivocal,  and  where 
the  identical  property  may  be  known  and  resumed  at  pleasure, 
then  the  intention  may  be  made  a  question.  Now,  this  case 
finds  that  the  oysters  in  question  could  readily  be  identified, 
that  no  oysters  grew  naturally  where  they  were  planted,  and 
that  the  spot  where  they  were  planted  was  designated.  The 
subject  of  the  property  having  itself  no  power  of  locomotion, 
and  being  planted  where  no  other  oysters  naturally  grew,  it  was 
not  (as  in  the  case  of  a  deer  in  a  forest)  put  without  the  power 
of  the  owner,  nor  thrown  into  the  common  stock,  from  which  it 
could  not  be  distinguished. 

In  Fled  v.  Hegeman,  14  Wend.  42,  it  was  held  by  the 
supreme  court  of  New  York  that  oysters  planted  by  an  individ- 
ual in  a  bed  clearly  designated  in  a  bay  or  arm  of  the  sea 
which  is  a  common  fishery,  are  the  common  property  of  him 
who  planted  them,  and  that  for  taking  them  away  by  another 
trespass  lies.  This  ease  was  approved  in  Decker  v.  Fisher,  4 
Barb.  592,  and  its  authority  recognized  in  the  more  recent  ease 
of  Brinckerhoff  v.  Starkina,  11  Barb.  248;  Angell  on  Tidewaters, 
139.  These  authorities  clearly  sustain  the  instruction  given  4o 
the  jury  in  the  present  case. 

It  was  earnestly  urged,  as  an  objection  to  soBtaining  the  con- 
viction in  the  present  case,  that  the  principle  recognized  by  tie 
court  will,  in  effect,  authorize  the  exclusive  appropriation  of 
public  navigable  waters  to  private  purposes,  and  thai  it  will 
virtually  confer  upon  every  individual  who  stakes  off  and  plants 
an  oyster-bed  a  right  of  several  fishery  in  the  land  thus  appro- 
priated, to  the  exclusion  of  the  public.  This  difficulty  mani- 
festly embarrassed  the  court  in  the  case  of  Shepard  v.  Levermm, 
mipra,  and  was  adverted  to  in  Brinckerhof  v.  StarkmB,  9ftprm. 
But  does  any  such  consequence  necessarily  result  from  the 
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inslractioii  giyeu  to  the  jury  ?  They  were  expressly  told  that 
if  these  ojsters  were  planted  where  oysters  naturally  grew,  or 
if  they  could  not  be  readily  distinguished  from  the  natural 
product  of  the  waters  by  persons  engaged  in  fishing,  the  de- 
fendant could  not  be  convicted.  If,  then,  the  oysters  inter- 
fered in  any  way  with  the  defendant's  right  of  fishing,  or  with 
the  right  of  nayigation,  or  any  other  light  of  the  public  in 
the  waters,  it  is  not  claimed  that  the  defendant  had  not  a  right 
to  remove  or  destroy  them.  Clearly  the  legislature  may,  at 
their  pleasure,  prohibit  the  planting  of  oysters  by  individuals 
m  navigable  waters,  or  cause  them  to  be  removed  when  planted, 
whenever  they  become  injurious  to  the  public  interests  or  are 
regarded  as  an  encroachment  upon  the  public  rights.  But  ad* 
mitting,  as  may  be  done,  that  the  planting  of  the  oysters  in  the 
pubhc  waters  was  a  clear  case  of  nuisance  and  encroachment 
upon  the  public  right,  it  could  give  the  defendant  no  right  to 
steal  them  or  appropriate  them  to  his  own  use.  The  deposit  of 
vood  in  the  public  highway  is  an  encroachment  on  the  right 
of  way,  and  may  and  does  necessarily  prevent  any  other  indi- 
vidual from  availing  himself  of  the  same  privilege  upon  the 
some  spot.  The  wood  may  be  removed  as  a  nuisance,  but  a 
third  party  would  not  be  justified  in  stealing  it  because  it  was 
a  nuisance.  It  is  not  pretended  in  the  present  case  that  the 
defendant's  right  of  fishing  was  in  the  least  impaired,  or  that 
the  oysters  were  taken  in  the  fair  exercise  of  his  lawful  right. 
The  case  presented  is  that  of  a  willful  and  wanton  appropria- 
tion of  his  neighbor's  property,  with  intent  to  steal.  The  law 
was  correctly  stated  by  the  court  to  the  jury,  the  conviction  is 
right,  and  the  court  of  oyer  and  terminer  should  be  advised 
accordingly. 

Wild  ▲jmiAiii  cak  bs  AcQvmsD  only  hy  taking  pOMeadon  of  them  bv 
CBanaring  them,  etc.:  See  Pearmm  v.  Pott,  2  Am.  Deo.  864;  ae  to  wild  beea, 
■M  Ferg^atm  v.  ifiOir,  13  Id.  619;  wild  geeee:  Jmery  v.  J^  6  Id.  S16;  doveai 
CommmMoUhT.  CAoee,  19 Id. 848. 

PBormr  or  Wild  AimiALa:  Bee  note  OrMr  v.  Aonai^  18  Am.  Deo.  602; 
when  "  T^omtadtm  to  mtiiititn  If  lysM  la  smw  el  ehaltils  *  to 
•vwypeiBlel 
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State  v.  Beekman. 

[3  DxnrcHSB,  124  ] 

Maiming  ob  Wouin>iNO  Astmal  wituoct  Killing  It  is  not  iKDiCTABT^ 
Offxnsb. 

Ikdiotksxt  for  wounding  oow.    The  opinion  soffioiently  states 

the  facts. 

J.  N.  DiUs^  for  the  defendant. 
H.  M.  Oaston^  for  the  state. 

By  Court,  Gbeen,  0.  J.  The  defendant  was  convicted  in  the 
Somerset  oyer  and  terminer  of  malicious  mischief.  The  indict- 
ment charges  that  the  defendant  unlawfully,  willfully,  and  ma- 
liciously did  wound  one  cow,  of  the  value  of  fifty  dollars,  of 
the  goods  and  chattels  of  J.  C.  T.  The  question  reserved  for 
the  consideration  of  this  court  is,  whether  the  act  chained  in 
the  indictment  constitutes  an  indictable  offense  in  this  state. 

It  is  clearly  not  an  offense  within  the  statute.  The  act  for 
the  punishment  of  crimes  (Nix.  Dig.  173,  sec.  73)  declares 
it  to  be  a  misdemeanor  willfully,  unlawfully,  and  maliciously 
to  kill  or  destroy  any  horse,  mare,  or  gelding,  or  any  bull, 
ox,  steer,  bullock,  cow,  heifer,  or  calf,  or  any  sheep  or  lamb. 
The  statute  extends  only  to  the  killing  or  destroying  of  cer- 
tain and  specified  domestic  animals.  It  does  not  include  all 
domestic  animals  (neither  goats,  pigs,  nor  poultry  being  enumer- 
ated), nor  does  it  extend  to  the  wounding  or  maiming  of  any. 
If  the  act  of  wounding  a  cow  constitute  a  crime,  it  must  be  an 
offense  at  common  law.    Is  it  so  ? 

The  general  rule  is,  that  no  injuries  of  a  private  nature,  un- 
less they  some  way  concern  the  king  or  affect  the  public,  are 
indictable  at  common  law:  2  Hawk.  P.  0.  210,  c  25,  sec.  4;  Best 
V.  Storr,  3  Burr.  1698;  Lex  v.  Atkins,  Id,  1706;  Bex  v.  Wheatly, 
2  Id.  1125;  Bac.  Abr.,  tit.  Indictment,  E;  Com.  Dig.,  tit.  Indict- 
ment, E;  State  v.  Burroughs,  7  N.  J.  L.  426. 

Blackstone  regards  the  crime  of  malicious  mischief  as  purely 
a  statutory  offense.  ''Malicious  mischief  or  damage  is  the 
next  species  of  injury  to  private  property  which  the  law  con- 
siders as  a  public  ciime.  This  is  such  as  is  done,  not  animo 
furandi,  or  with  an  intent  of  gaining  by  another's  loss,  which 
is  some,  though  a  weak,  excuse,  but  either  out  of  a  spirit  of 
wanton  cruelty  or  black  and  diabolical  revenge,  in  which  it 
bears  n  near  relation  to  the  crime  of  arson;  for  as  that  affects 
the  habitation,  so  this  does  the  other  property  of  individuals, 
and  therefore  any  damage  arising  from  this  mischievous  dispo- 
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aiion,  though  only  a  trespass  at  common  law,  is  now,  by  a  mul* 
titade  of  statutes,  made  penal  in  the  highest  degree:"  4  Bla« 
Com.  244. 

Among  those  offenses  made  penal  bj  statute,  though  onlj 
iiespasses  at  common  law,  he  enumerates  the  destroying  of  sea 
or  river  banks,  the  burning  or  destroying  of  stacks  or  ricks  of 
hay  or  grain,  and  the  killing  of  horses,  sheep,  or  cattle,  the  veiy 
offenses  specified  in  our  statute  against  malicious  mischief. 

The  distinction,  remarks  Mr.  Christian,  between  public  crimes 
and  private  injuries  seems  entirely  to  be  created  by  positive 

laws,  and  is  referable  only  to  civil  institutions To  do- 

stroy  another's  property  willfully,  without  making  the  owner  a 
compensation,  is,  in  all  cases,  a  worse  crime  in  reason  than  theft; 
because  the  individual  deprived  of  his  property  suffers  precisely 
the  same  injury,  and  the  public  loses  the  benefit  of  that  prop- 
erty, which  contributes  to  the  support  of  no  one;  and  he  wlio 
does  the  injury  has  not  the  temptation  of  him  who  steals  to 
supply  his  wants.  In  the  case  of  those  actions  which  are  only 
ciril  injuries,  and  to  which  no  legal  punishment  is  annexed,  the 
law  has  supposed  that  retribution  will  be  sufficient  to  deter  from 
the  commission  of  them.  But  the  willful  and  malicious  destnic- 
tion  of  another's  property  by  fire  in  many  cases  is  puuisbtd 
with  death;  so  also  is  the  malicious  killing  and  maiming  of  an« 
other's  cattle;  yet  these  detestable  and  diabolical  acts  were  nob 
crimes  by  the  common  law  of  England;  but  experience  dis- 
covered the  necessity  of  rendering  them  subject  to  public  and 
Revere  punishment.  Yet  to  set  fire  to  a  field  of  standing  corn 
is  still  only  a  private  injury,  though  this  is  an  act  which  strikes 
at  the  very  being  of  society;  but  the  legislature  have  not  yot 
found  it  necessary  to  repress  it  by  the  terror  of  penal  laws:  4 
Bla.  Com.  5. 

In  Hanger's  Case,  2  East  P.  C,  c.  22,  sec.  16,  it  was  held  that 
no  indictment  lies  at  common  law  for  unlawfully,  with  force  and 
arms,  maiming  a  horse,  and  that  the  fact  itself  was  only  a  tres- 
pass independent  of  the  statute,  cited  2  Bussell  on  Critnes,  sec. 
497^  c.  43.  It  was  so  held  also  as  late  as  1840,  in  liegina  v. 
^Vallace,  1  Craw.  &  D.  403.  A  strong  confirmation  of  this  posi- 
tion is  found  in  the  fact  that  among  the  very  numerous  cases  in 
the  English  books  of  indictment  for  maiming,  wounding,  and 
tilling  cattle,  not  a  single  conviction  or  precedent  of  an  indict- 
ment can  be  found  for  the  offense  at  common  law,  independent 
of  the  statute:  1  Hawk.  P.  C,  c.  46;  3  Ch.  Crim.  L.  1087; 
ib-chb.  Crim.  PI.  182;  Crown  Cir.  Comp.  190. 

in.  Dm.  Vox^  LXXU— 33 
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It  has  been  ingeniously  suggested  that  this  absence  of  prece- 
dent and  authoritj  may  be  accounted  for  on  the  theory  that  the 
statute  was  intended  as  a  mere  increase  of  the  penalties  of  the 
crime  at  common  law.  And  that  the  statutes  were  so  ancient, 
BO  numerous,  and  the  penalties  so  specific,  certain  and  severe, 
that  the  statutes  were  resorted  to,  and  the  common  law  lost 
light  of:  Siaie  t«  Briggs,  1  Aik.  226;  Loomis  t.  Edgerton,  19 
Wend.  419;  Whart.  Crim.  L.,  sec  2002. 

This  explanation  can  scarcely  be  regarded  as  satisfactory.  It 
is  hardly  conceivable  that  an  offense  at  the  common  law  so 
common  as  the  killing,  wounding,  and  maiming,  and  so  serioue 
as  even  to  demand  a  multitude  of  statutes  for  its  suppression, 
should  not  have  been  so  much  as  mentioned  by  Coke,  or  Hale, 
or  Hawkins;  that  its  existence  should  have  been  denied  hj 
Blaokstone  and  by  Christian,  and  that  the  court  of  queen's  bench, 
BO  late  as  the  close  of  the  last  century  (2  East  P.  C,  c.  22,  sec. 
16),  should  have  held  it  to  be  not  an  offense  at  common  law. 
Nor  does  it  seem  at  all  consistent  with  probability,  that  in  the 
numerous  reported  cases  when  the  offender  has  escaped  punish- 
ment  on  the  ground  that  the  offense  charged  was  not  within  the 
terms  of  the  statute,  that  resort  should  not  have  been  had  to  the 
common  law  to  enforce  punishment,  if  in  fact  the  common-law 
offense  existed. 

Nor  is  it  at  all  reconcilable  with  this  theory  that  the  statute 
of  22  &  23  Car.  IE.,  which  makes  the  killing  of  cattle  in  the 
night-time  a  felony,  subjects  the  persons  guilty  of  wounding 
cattle  in  the  night-time  to  triple  damages  only,  in  a  civil  action 
at  the  suit  of  the  party  grieved:  3  Stats,  at  Large,  354,  sees.  1, 5. 

In  Whart.  Grim.  L.,  ed.  1857,  sec.  2002,  it  is  said  that  mali- 
cious mischief  in  this  country,  as  a  common-law  offence,  has 
received  a  far  more  extended  interpretation  than  has  been  at- 
tached to  it  in  England,  and  the  learned  author  has  defined  the 
common-law  offense  of  malicious  mischief,  as  received  in  this 
country,  to  be  "any  malicious  or  mischievous  injury  either  to 
the  rights  of  another,  or  to  those  of  the  public  in  general."  This 
probably  is  law  within  the  commonwealth  of  Pennsylvania 
where  the  crime  of  malicious  mischief  has  received  a  very  wide 
interpretation.  But  the  proposition  that  any  malicious  or  mis- 
chievous injury  to  the  rights  of  an  individual  is  an  indictable 
offense  at  the  common  law  is  unwarranted,  either  by  principle 
or  by  authority.  It  would  render  every  willful  trespass  an  in- 
dictable offense. 

In  Beqpublica  v.   Teischer,  1  Dall.  335,  it  was  held  by  the 
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80X)rezne  court  of  Pennsylvania  that  an  indictment  would  lie  at 
the  common  law  for  maliciously,  willfully,  and  wickedly  killing 
a  horse.  The  attorney-general  in  that  case  admitted  that  he  had 
not  been  able  to  discoyer  any  instance  of  an  indictment  at  com* 
mon  law  for  killing  an  animal,  or,  indeed,  for  any  other  species 
of  malicious  mischief;  that  in  all  the  precedents,  as  well  ancient 
as  modem,  he  had  found  the  charge  laid  contra  formam  slaluli, 
except  in  the  ease  of  an  information  for  killing  a  dog(oit«d  from 
12  Mod.  887),  upon  which,  howeyer,  he  declared  he  did  not 
mean  to  rely.  The  court,  however,  appear  to  have  relied  upon 
it,  and  no  other  authority  is  cited  in  support  of  the  decision. 
It  is  remarkable  that  the  case  cited  is  not  to  be  found.  Neither 
the  authority  itself,  nor  the  reason  assigned,  commend  the  ease 
to  our  favorable  regard.  This  case  is  approved  in  Commonwealfh 
V.  Ihylar^  5  Binn.  277,  and  appears  to  be  the  settled  law  of  that 
commonwealth. 

In  Feopie  v.  SmtUi^  6  Cow.  258,  it  was  held  that  an  indict- 
ment lies  for  maliciously,  wickedly,  and  willfully  killing  a  cow, 
the  proi>erty  of  another.  The  indictment  was  manifestly  framed 
upou  the  authority  of  Bespublica  v.  Teischer,  1  Dall.  335,  and  is 
supported  mainly  by  the  authority  of  that  case.  The  case  is 
sustained  on  the  broad  principle  that  malicious  mischief  to  pri- 
vate property,  without  the  hope  or  expectation  of  gain,  is  indict- 
able at  common  law  as  a  misdemeaner.  The  same  principle  is 
approved  and  adopted  in  Loomis  v.  Edgerlon,  19  Wend.  419.  In 
Kilpatrick  v.  People,  5  Denio,  277,  which  was  an  indictment  for 
unlawfully,  willfully,  and  maliciously  destroying  the  windows 
of  a  dwelling-bouse,  it  was  held,  upon  a  review  of  all  the  cases, 
that  a  mere  act  of  trespass  does  not  become  indictable  if  com- 
mitted maliciously,  and  without  claim  of  right  or  motive  of 
gain.  The  case  is  distinguished,  it  is  true,  from  the  preceding 
cases,  upon  the  ground  that  the  act  was  not  charged  to  have 
been  committed  secretly,  and  that  it  lacked  the  ingredient  of 
cruelty.  But  the  broad  principle  upon  which  the  previous  cases 
were  decided  was  utterly  repudiated.  I  know  of  no  principle, 
says  Justice  Beardsley,  in  delivering  the  unanimous  opinion  of 
the  court,  on  which  the  act  described  in  this  indictment  can  be 
held  to  be  a  public  crime.  A  great  outrage  it  certainly  was, 
and  therefore  veiy  fit  to  be  considered  by  the  legislature.  But 
the  common  law  regards  it  as  nothing  more  than  an  aggravated 
trespass. 

In  8taU  V.  Briggn,  1  Aik.  226,  the  supreme  court  of  Vermont 
tostained  an  indictment  for  maiming  and  destroying  colts,  in 
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direct  conflict  with  the  authority  of  Ranger's  Case,  2  East  P.  0. 
1074.  Wanton  cruelty  to  the  beast  is  declared  to  be  the  grapo^ 
men  of  the  offense.  Upon  this  principle,  the  defendant  would 
be  equally  criminal  for  killing  his  own  beast.  But  the  gravamen 
of  iixB  crime  of  malicious  mischief  is  malice  toward  the  owner 
of  the  beast,  and  if  it  appear  that  the  beast  was  kiUed  from 
other  motiTCy  the  indictment  fails:  Bex  v.  Dobbs,  2  East  P.  C. 
518;  3  Ch.  Crim.  L.  1086,  note  a.  In  a  more  recent  cas6  in 
the  state  of  Vermont,  it  was  adjudged  that  an  indictment  could 
not  be  sustained  for  feloniously,  maliciously,  mischievously,  and 
wickedly  killing  a  beast,  the  property  of  another,  thus  over- 
ruling  the  prior  case  of  State  t.  Briggs^  mipra:  Stale  y.  Whedetf 
8  Vt.  344  [23  Am.  Dec.  212]. 

The  adjudications  in  the  American  courts  upon  this  subject 
have  not  been  uniform.  It  is  certainly  true  that,  in  several  of 
the  states,  malicious  mischief,  as  a  common-law  offense,  has 
received  a  far  more  extended  interpretation  than  has  been 
attached  to  it  in  England.  A  collection  and  discriminating 
review  of  the  authorities  will  be  found  in  7  Law.Bep.,  N.  S.,  88. 

But  no  such  extended  construction  of  the  common  law  has 
been  adopted  in  this  state.  The  only  reported  case  upon  the 
subject  of  malicious  mischief  recognizes  and  adopts  the  rule 
of  the  ancient  common  law:  State  v.  Burroughs,  7  N.  J.  L.  426. 

The  sixty-first  section  of  our  statute  of  1796  (Paterson,  219), 
which  is  substantially  the-  same  with  the  seventieth  section  of 
the  present  act  (Nix.  Dig.  174),  makes  the  malicious  killing  or 
destroying  of  certain  cattle  a  misdemeanor,  whether  committed 
by  night  or  by  day,  but  does  not  extend  to  the  wounding  of 
cattle,  nor  to  all  cattle,  as  both  the  English  statutes  of  22  &  23 
Car.  II.  and  of  9  Geo.  I.  do.  It  is  worthy  of  notice  that  the  man- 
uscript draught  of  this  clause  of  the  act  by  Paterson,  embraces 
the  provisions  of  the  first  and  fifth  sections  of  the  statute  of 
Charles  II.,  making  both  the  killing  and  the  wounding  of  cattle 
a  misdemeanor.  Its  language  is,  if  any  person  shall  willfully, 
unlawfully,  and  maliciously  kill  or  destroy,  maim,  wound,  or 
hurt  any  horse,  etc.  The  words  **  maim,  wound,  or  hurt"  were 
striken  out  before  its  final  enactment,  thus  making  it  indictable 
only  to  kill  or  destroy,  not  to  maim,  wound,  or  hurt  an  animal, 
and  affording  the  strongest  evidence  that  the  omission  was  the 
result  of  design,  not  of  inadvertence.  And  this  fact  is  the  more 
significant  when  it  is  remembered  that  the  penalty  imposed  by 
the  statute  for  killing  an  animal  was  restricted  within  narrower 
limits  than  that  authorized  to  be  inflicted  for  common-law 
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oJenses;  thus  Tirtoally  making  the  wounding  of  an  animal,  if  it 
be  a  crime  at  common  law,  a  higher  offense  than  the  killing  of 
an  animal,  a  result  which  never  could  have  been  designed.  . 

The  facts  charged  in  this  indictment  constitute  no  indictable 
offense,  and  the  court  of  oyer  and  terminer  should  be  advised 
accordingly.  

WouNDiira  AniMAUi — Is  It  Iitdictablb  Otfensb?— The  able  and  ex- 
haaative  note  to  State  v.  RMnton,  82  Am.  Dec.  661,  lays  an  ample  foonda- 
tion  for  the  saperatractare  of  our  inveatigation,  and  lopping  off  all  collateral 
questions,  reduces  ns  to  the  simple  inquiry  as  to  whether  maiming  or  killing 
animals  viciously  and  wickedly  is  now  an  indictable  offense.  That  it  is  at 
the  present  time,  there  can  be  no  doubt,  and  tho  growth  of  this  humane  pro- 
tective spirit  conforms  doaely  to  the  better  education  of  the  human  feelings 
and  loftier  sympathies  which  characterize  our  advanced  civilization.  Man 
has  always  held  in  subjection  the  lower  animals,  to  be  used  or  destroyed  at 
will,  for  his  advantage  or  pleasure.  The  right  to  take  the  life  of  these  ani- 
mals, and  to  make  property  of  them,  includes  all  other  rights  which  concern 
them;  therefore  the  common  law  recognizes  as  indictable  no  wrong,  and  pun* 
ishes  no  act  of  cruelty,  which  they  may  suffer,  however  wanton  or  unneces- 
sary. Consequently,  malicious  mischief,  even  under  the  older  statates,  and 
under  some  in  America,  as  well  as  at  the  common  law,  cannot  be  committed 
ou  any  animal  by  reason  of  malice  against  it,  but  only  by  reason  of  malice 
against  the  owner:  StaU  v.  Wilcox,  3  Yei^.  278;  StaU  v.  JacJuon,  12  Ired.  L. 
329;  Stale  v.  Latham,  13  Id.  33;  2  East  P.  C.  1072;  Rex  v.  Hamjer,  Id.  1074; 
Stale  V.  Tivey,  1  Car.  &  Kir.  704.  A  learned  judge,  however,  once  observed 
that  '*  cruelty  to  a  domestic  animal  has,  in  some  cases,  been  held  to  change 
what  otherwise  would  have  been  a  simple  trespass  into  a  criminal  offense:" 
Kilpatrick  v.  PeofiU,  5  Denio,  277;  and  observations  have  fallen  from  other 
judges  tending  to  the  same  meaning:  Commonwealth  v.  Tilton,  8  Met.  232. 
But  wo  cannot  find  in  the  common  law  itself  any  general  doctrine  of  this 
nature;  though  perhaps  cruelty  to  such  animals  might  enter  the  consideration 
wliere  an  act  was  souglit  to  be  made  indictable  as  tending  to  corrupt  the 
public  morals,  and  the  like.  So  cruelty  to  animals  is  properly  made  a  statu- 
tory offense  in  some,  perhaps  all,  of  the  states.  To  tliis  effect  speaks  Bishop 
iu  hid  work  on  criminal  law,  vol.  1,  p.  577. 

Tho  several  stages  through  which  this  principle  of  protection  to  animals 
has  passed  may  be  succinctly  stated  as  follows:  Originally,  at  common  law, 
the  authorities  bear  ns  out  in  the  assertion  that  malicious  mischief  done  to 
beasts  was  not  indictable.  Then  the  maiming  or  destruction  of  animals  was 
merely  considered  as  a  loss  of  property,  a  diminution  of  wealth,  to  be  com- 
pensated for  in  a  civil  action  for  trespass.  This  would  naturally  afford  little 
flatisfactiofa  to  the  owner  whose  feelings  might  be  outraged,  and  whose  pro- 
prietorship might  be  insulted  in  so  brutal  a  manner.  Afterwards,  as  a  second 
stage  in  the  growth  of  our  principle,  came  the  series  of  statutes  for  tho  pro- 
tection of  such  property  against  malicious  mischief,  by  declaring  acts  of  thii 
character  punishable  criminally.  These  statutes  were  stringent,  nay,  became 
in  time  ridiculously  disproportionate  to  the  character  of  the  offense,  and  being 
passed  as  far  back  as  the  days  of  Henry  VIII.,  wero  amplified  and  amended 
from  time  to  time,  until  the  several  statutes  under  Charles  II.  and  George  I. 
were  consolidated,  and  formed  what  is  known  to  the  profession  as  tho  Black 
•et.    The  interpretation  of  these  statutes  bespoke  the  character  of  the  times. 
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At  this  stago  of  our  investigation  wc  find  that  t!ic  oilenBC  was  not  indict^^ble 
because  of  the  cruelty  and  wickedness  of  the  act,  but  rather  because  it  be- 
tokened a  malicious  mind  towards  the  o^'ncr,  and  might  lead  to  a  breach  of 
the  peace.  Thus  it  was  necessary  to  prove  malice  against  the  owner,  and  in 
the  earlier  cases  such  malice  would  not  be  inferred,  but  it  must  be  expn&a 
and  clearly  proved.  Subsequently,  however,  malice  of  any  kind  was  suffi- 
cient, and  it  might  be  inferred  from  the  character  of  the  offense,  the  manner 
in  which  it  was  committed,  with  what  implements — in  fact,  from  all  the  at- 
tendant circumstances.  Finally,  malice  was  implied  from  the  commission  of 
the  offense,  when  no  substantial  negative  defense  was  entered,  and  thus  the 
law  and  its  interpretation  stood  until  the  broader  and  more  humane  poaitioa 
was  assumed  of  looking,  not  to  the  malevolent  spirit  exhibited  to  the  owner, 
but  to  the  wantonness,  the  cruelty,  the  sufferings,  and  the  inhumanity  of  tho 
wot  per  96,  as  directed  against  the  poor,  dumb,  and  helpless  brute.  The  statutes 
of  which  we  are  now  treating  were  classified  under  "injuries  to  property," 
and  rightly  so,  to  be  consistent  with  the  animua  of  their  interpretation;  but 
l.itterly,  under  a  larger-minded  and  more  sympathetic  treatment,  the  acts  are 
regarded  in  their  true  light  as  a  protection  to  beasts,  and  are  classified  under 
the  head  of  "cruelty  to  animals."  Most  of  the  states  of  the  Union  have 
passed  "  cruelty  to  animals "  statutes  in  some  modified  and  amended  form, 
and  wherever  they  exist,  they  always  receive  a  like  interpretation,  and  are 
similarly  classified.  Russell  on  Crimes,  vol.  2,  p.  544,  confirms  what  is  said 
above,  and  in  commenting  upon  that  section  of  the  English  statute  which 
refers  to  cattle,  says  that  malice  against  the  owner  of  the  property  shall  not 
be  es8enti«kl  in  offenses  of  this  description;  an  ingredient  in  the  offenses  under 
some  of  the  repealed  statutes,  which  had  often  obstructed  the  course  of  jus- 
tice, and,  as  in  the  instance  of  maiming  cattle,  had  screened  the  perpetrators 
of  very  barbarous  acts  from  deserved  punishment.  The  words  of  this  section 
bearing  the  foregoing  comment  are,  "that  every  punishment  and  forfeiture 
by  this  act  imposed  on  any  person  maliciously  committing  any  offense,  whether 
the  same  be  punishable  upon  indictment  or  upon  summary  conviction,  shskU 
equally  apply  and  be  enforced  whether  the  offense  should  be  committed  from 
malice  conceived  against  the  owner  of  the  property,  in  respect  of  which  it 
shall  be  committed,  or  otherwise." 

In  2  East  P.  C.  1063»  1074,  we  find  the  following  language,  that  "the 
English  decisions  only  went  to  the  extent  of  holding  that  there  could  be  no 
conviction  where  upon  the  face  of  the  transaction  itself  the  motive  for  the  act 
could  be  imputed  only  to  resentment  or  anger  against  the  particular  animal." 
In  EUpatrkk  v.  People,  5  Denio,  277,  the  court  say  in  connection  with  such 
malicious  mischief:  "  It  lacks  the  ingredient  of  cruelty  to  a  domestic  a-nimttl^ 
which  in  some  cases  has  been  held  to  change  what  otherwise  would  have 
been  a  simple  trespass  into  a  criminal  offense;"  citing  People  v.  SmUhf  5 
Ck>w.  258.  Sych  an  act  discovers  a  degree  of  moral  turpitude  dangerous  to 
society,  and  for  its  security  ought  to  be  punished  criminally.  It  is  an  exam- 
ple of  a  most  pernicious  tendency,  inasmuch  as  the  act  is  an  outrage  upon 
the  principles  and  feelings  of  humanity.  The  direct  tendency  is  toward  a 
breach  of  the  peace.  What  is  more  likely  to  produce  it  than  wantonly  killing, 
out  of  mere  malice,  a  useful  domestic  animal:  State  v.  Briggs,  1  Aik.  22G.  But 
the  wounding  and  torturing  a  living  unimal,  not  only  with  force  and  arms,  but 
with  all  the  wicked  and  malicious  motives  and  intentions  set  forth  in  this 
indictment,  is  a  misdemeanor  to  be  punished  by  the  judges.  But  in  State  v. 
Wheeler,  3  Vt.  344,  it  was  held  that  un  indictment  for  feloniously,  maliciously, 
mischievously,  and  wickedly  killing  a  beast,  the  property  of  another,  was  not 
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good,  thereby  oTerroliDg  Stale  v.  Brigga^  nrpra.  KU'patrkk  v.  People,  5  Deiiio» 
277,  ia  a  case  midway  in  the  trend  of  onr  decitioos  which  looka  to  the  ■ecar> 
ity  of  society  and  to  the  liklihood  of  a  breach  of  the  peace.  In  I/mied  Staiet 
T.  GiJam,  1  Minn.  226,  a  case  decided  about  the  year  1851,  defendant  waa 
indicted  for  killing  a  dog,  and  the  position  was  maintained  that  as  the  dog 
kad  no  valae,  aad  was  not,  in  the  language  of  the  statute,  a  beast,  the  offense 
WIS  not  indictable. 

In  Loomia  r.  SdgerUm,  19  Wend.  419,  an  indictment  was  based  npon  in- 
piy  to  a  cutter,  when  the  very  general  position  was  held  that  malidous 
misefaief  to  any  kind  of  property  is  a  misdemeanor  and  properly  indietable. 
BMaln  State  t.  CmmeU,  1  Overt.  306,  which  ia  io  the  same  category,  where 
an  indictment  was  based  on  the  ground  merely  of  a  horse  being  property. 
In  SiaU  T.  Wheeler^  3  Vi,  344,  an  early  decision,  defendant  was  indicted  for 
killing  a  certain  steer.  The  court  held  that  such  an  offense  was  not  indictable 
at  oommon  law,  and  could  become  so  only  by  statute.  There  being  no  statute 
Io  Gover  the  offense  in  Vennout  at  that  time,  the  indictment  was  aooordingly 
hdd  bad.  The  judge  in  this  case  laid  down  the  law  as  foUows:  "  In  England 
the  kiOing  or  maiming  cattle  belonging  to  another,  from  motives  of  malice  or 
revenge  to  the  owner,  is  made  penal  by  statute;  and  there  is  no  precedent  la 
the  English  books  of  a  conviction  for  killing  or  wounding  an  animal,  nor  any 
btimation  that  the  act  is  an  indictable  offense  at  common  law;"  citing  2  East 
P.  G.  1074;  and  oontinuing:  "  If  such  was  the  law,  the  wounding  or  injuring 
of  sn  animal  belonging  to  another,  from  a  sudden  impulse  of  passion  towards 
it»  whieh  is  plainly  an  injury  of  a  private  nature,  and  amounts  to  nothing 
sore  than  a  trespass,  would  form  the  giouud  of  a  criminal  proceeding.  An 
indefined  jurisdiction  or  unlimited  discretion  in  criminal  esses  is  an  arbi- 
faaiy  and  dangerous  power  incompatible  with  civil  liberty,  and  ought  never 
to  be  assumed  or  exercised,  and  unless  an  act  is  made  oriminal  by  some  stat- 
ute, or  is  clearly  defined  to  be  an  offense  by  the  oomnum  law,  it  ought  not  to 
be  treated  or  punished  as  such." 

Id  Slate  v.  Summer,  2  Ind.  377,  the  killing  of  a  dog  was  held  indictable 
nnder  a  statute  against  destroying  any  property;  also  State  v.  McDuffie,  34 
N.  H.  523;  People  v.  Smith,  4  Cow.  2ia  In  State  v.  Latham,  13  Ired.  L. 
83^  the  eourt  said:  "To  support  an  indictment  f<»r  malidons  mischief  in 
killing  a  dog;  it  must  be  shown  that  the  killing  was  for  malice  against 
the  master.  It  is  not  sufficient  that  it  was  the  result  of  passion  excited 
sgunst  the  animal  by  an  injury  he  had  done  to  the  defendant."  On  the 
■abject  of  malice  generally,  see  MoeeJey  v.  State,  28  Ga.  190.  In  this  case 
the  defendant  killed  four  cows.  He  entertained  no  malice  in  shooting  them, 
the  coort  says:  *'If  the  act  be  done  wantonly  and  recklessly,  or  under  cir* 
cuDitaDoes  which  bespeak  a  mind  prompt  and  disposed  to  the  commission  of 
miscliie^  it  is  sufficient.  Here  malice  is  inferred  from  the  attendant  circum* 
ftincea." 

Again:  \n  Brown  y.  State,  2  Ohio  St.  176,  <'it  is  well  settled  that  at  the 
«nainon  law  indictable  malicious  mischief  cannot  be  committed  on  any  ani* 
Qsl  by  reason  of  malice,  passion,  or  anger  toward  it."  The  court  for  itself 
myi:  "The  act  itself  was  cruel  and  seriously  injurious  to  the  animal;  the 
eircnmstances  carry  with  them  unmistakable  indications  of  their  malevolent 
and  wicked  spirit,  and  where  an  act  is  bo  done,  for  such  a  purpose,  with  such 
^^nipeqaenees,  and  in  such  a  spirit,  the  law  infers  that  it  was  done  maliciously." 

Now  we  come  to  cases  which  belong  to  the  more  civilized  and  humane 
■^[0  of  oar  investigation,  and  in  them  the  judges  direct  their  reasoning  and 
^^  ^^ttention  more  especially  to  the  cruelty  and  inhumanity  accompanying 
thii  kind  of  malicious  mischief. 
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In  State  ▼.  Avery,  44  N.  H.  392,  defendant  was  indicted  for  beating  his  own 
horse.  The  court  say  that  under  the  act  of  Geo.  I.,  c.  22,  malice  must  be 
directed  against  the  owner  of  cattle.  This  was  also  the  case  in  the  acts  of 
Henry  VIII.  All  this  reasoning  turns  upon  the  theory  of  injury  to  property, 
but  the  present  statutes  are  different;  they  are  based  upon  cruelty  to  the 
animal.  The  decisions  under  the  ESnglish  statutes  cannot,  then,  rightly 
apply  to  our  laws  in  America  against  cruelty  to  animals:  See  CommomoeaUh 
T.  Leach,  1  Mass.  59;  ComnumwaUh  v.  TUton,  8  Met.  232;  UttUed  States  t. 
MeDueO,  5  Cranch  G.  G.  39;  UnUed  Statee  v.  Jachon,  4  Id.  483;  Bex  ▼.  Mogg, 
4  Gar.  t  P.  364;  B.  G.,  12  Moo.  337. 

In  Snap  ▼.  People,  19  HL  80,  defendant  was  indicted  for  shooting  a  tres- 
passing mare.  Upon  this  act  of  cruelty  the  court  animadverted  as  follows: 
"The  law  of  right  and  humanity  forbids  the  defendant  to  inflict  an  unneces- 
sary injury  upon  the  brute.  He  may  not  wreak  his  vengeance  upon  the  ani- 
mal, which  but  foUowi  the  instinct  of  nature  in  seeking  food  where  it  is  most 
inviting.* 


Paterson  Gas  Light  Co.  v.  Brady. 

[3  DUTOBBB,  245.] 

Oas  Gompast,  or  Absbncb  or  Antthino  to  Gozttbart  in  rs  Ghabtkb,  icat 
Makb  axd  Skxx  Gas,  fix  its  own  pzioe,  and  choose  its  own  cQstomei% 
like  the  manufacturer  of  any  other  article. 

Gas  nexd  not  bx  Fusniseqcd  to  all  Persons  LrviNa  along  the  line  of  the 
company's  pipes,  even  if  a  reasonable  compensation  be  tendered. 

Cebtiobabi  to  court  of  common  pleas  from  justiee's  court.  Tbe 
opinion    states   all  tbe  essential  facts.    Verdict  for  plaintiff 

Boundinpf  in  damages. 

OledhiU,  for  tbe  plaintiff. 
Tattle,  for  tbe  defendant. 

By  Court,  Elmeb,  J.  Tbe  question  arises  in  ibis  case  whether 
tbe  Paterson  Gas  Light  Company  was  bound,  upon  general 
principles,  or  as  duty  imposed  upon  them  by  their  charter,  to 
furnish  gas  to  all  buildings  on  tbe  lines  of  their  main  pipes, 
upon  tbe  applicants  therefor  agreeing  to  pay  the  fixed  price,  and 
to  comply  with  such  reasonable  regulations  as  tbe  company  had 
established,  as  tbe  court  held  in  their  charge,  and  as  is  a^umed 
in  tbe  plaintiff's  state  of  demand,  and  was  insisted  on  in  the 
argument  before  this  court. 

That  no  such  duty  arises  out  of  the  mere  facts  that  the  com- 
pany made  gas,  laid  pipes  in  tbe  streets,  and  actually  furnished 
it  to  many  persons,  may  be  safely  assumed.  Innkeepers  and 
common  carriers  are  bound  to  receive  all  who  properly  apply  to 
them,  but  this  is  a  duty  peculiar  to  them.     I  fully  concur  with 
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what  is  said  by  Judge  Bronson,  delivering  the  opinion  of  the 
court  in  Wells  v.  Steam  Nav.  Co.,  2  N.  Y.  209:  **  Other  bailees, 
and  persons  engaged  in  other  employments,  are  not,  like  com- 
mon carriers  and  innkeepers,  bound  to  accept  employment  when 
offered;  nor,  like  them,  tied  down  to  a  reasonable  reward  for 
their  services.  They  are  at  liberty  to  demand  an  unreasonable 
price  before  they  will  undertake  any  work  or  trust,  or  to  reject 
employment  altogether."  And  see  Redfield  on  Railways,  293» 
294y  and  note. 

But  the  court,  in  the  charge,  rested  this  duty  on  the  terms  of 
the  act  of  incorporation.  The  language  is,  '*  they  were  incor- 
porated with  the  special  powers  of  Iheir  charter  for  the  purpose 
of  lighting  the  streets,  buildings,  manufactories,  and  other  places 
in  this  city,  not  such  particular  streets,  buildings  and  mills  as 
the  caprice  of  their  stockholders  or  officers  may  elect." 

Upon  looking  into  the  charter  (Acts  1825,  p.  102),  it  appears  to 
be  simply  an  act  of  incorporation,  giving  the  company  "  power 
and  authority  to  manufacture,  make,  and  sell  gas,  for  the  pur- 
pose of  lighting  the  streets,  buildings,  manufactories,  and  other 
places  situate  in  the  said  town  of  Paterson, "  and  for  that  pur- 
pose to  purchase,  take,  and  hold  real  estate,  and  to  make  con- 
tracts; provided  that  the  said  real  estate  shall  not  exceed  what 
may  be  absolutely  necessary  to  effect  the  purposes  of  said  com- 
pany, and  that  no  public  or  private  land  shall  be  dug  into,  or 
in  any  way  injured  or  defaced,  without  permission  being  first 
obtained  in  writing  from  the  owner  or  owners  thereof.  No 
monopoly  or  special  privileges  are  granted,  except  that  the  com- 
pany is  entitled  to  recover  double  damages  for  any  willful  in juiy 
done  to  the  pipes  or  other  works. 

The  state  of  demand  does  not  assume,  nor  was  it  insisted  on 
in  argument,  that  the  charter  imposes  upon  the  company  the 
duty  of  supplying  gas  to  all  the  town,  but  only  to  persons  having 
buildings  on  the  line  of  their  pipes.  In  my  opinion,  it  imposes 
no  duty  of  either  description,  but  simply  empowers  the  incorpo- 
ration to  do  what  private  individuals  might  have  done  without 
any  charter.  There  is  nothing  in  the  act  indicating  any  intention 
to  impose  any  duty  that  would  not  have  devolved  on  an  individ- 
ual erecting  gas-works;  nor  is  there  anything  to  prevent  another 
company,  or  any  individual,  who  can  obtain  the  permission  of 
the  dty  and  the  owners  of  the  land,  from  setting  up  a  rival 
manufacture,  and  placing  pipes  alongside  of  those  belonging 
to  the  company.  Most  of  the  acts  incorporating  gas  companies 
do  what  this  does  not,  authorize  the  company,  in  express  terms, 
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to  place  their  pipes  in  the  public  streets;  but  I  am  not  aware 
that  any  of  them  impose  the  express  duty  of  furnishing  gas  to  all 
the  persons  demanding  it,  or  to  any  of  them.  The  Paterson 
company  is  authorized  to  make  and  sell  gas,  which,  in  the  ab- 
sence of  any  indication  to  the  contrary,  implies  that  they  may 
6x  their  own  price,  and  choose  their  own  customers,  like  any 
other  manufacturer.  If  the  duty  of  furnishing  gas  to  those 
requiring  it  was  meant  to  be  imposed,  it  would  doubtless  be 
expressed,  and  not  be  left  to  mere  inference.  If  it  is  to  be  in- 
ferred, what  is  to  be  the  limit  ?  Why  have  not  all  the  inhab- 
itants of  the  town  the  same  right  to  demand  it  as  those  having 
buildings  on  the  streets  along  which  the  pipes  are  placed?  The 
charter  sets  forth  the  general  purpose  of  lighting  all  the  streets 
and  buildings,  and  the  court  below  seems  to  have  held  that  the 
company  has  no  choice  in  the  matter.  But  what  company  in 
the.  state,  or  elsewhere,  could  have  yentured  to  have  assumed 
such  a  responsibility  as  that? 

The  language  of  the  charter  is  throughout  permissiTe,  and  not 
compulsory.  The  company  may  organize,  may  make  and  sell  gas, 
or  not,  at  their  pleasure;  and  I  see  no  more  reason  to  hold  that 
the  duty  of  doing  so  is  meant  to  be  imperative  than  to  hold  thai 
other  companies  incorporated  to  cany  on  manufactures,  or  to 
do  any  other  business,  are  bound  to  serve  the  public  any  further 
than  they  find  it  to  be  their  interest  to  do  so.  It  was  earnestly 
insisted,  on  the  argument,  that  the  community  have  a  great 
interest  in  the  use  of  gas,  and  that  companies  set  up  to  furnish 
it  ought  to  be  treated  like  innkeepers  and  common  carriers,  and 
that  if  no  preocldent  can  be  found  for  such  a  decision,  this  court 
ought  to  make  one.  But  that  there  is  no  authority  for  so  hold- 
ing in  England  or  America,  where  companies  have  been  so  long 
incorporated  for  supplying  water  and  gas  to  the  inhabitants  of 
numerous  towns  and  cities,  affords  a  strong  presumption  that 
there  is  no  principle  of  law  upon  which  it  can  be  supported. 

Had  the  plaintiff  averred  that  the  company  had  held  out  to 
the  persons  occupying  buildings  on  the  streets  along  which  the 
pipes  are  laid  that  it  was  ready  to  furnish  gas  to  those  provid- 
ing the  requisite  fixtures  and  accepting  the  prescribed  terms, 
and  that  he  had  done  this,  and  that  in  consequence  of  a  breach 
of  a  contract,  thus  or  otherwise  entered  into,  he  had  suffered 
damages,  the  case  would  have  been  very  different.  But  this  is 
not  the  nature  of  his  claim.  He  cltamcd  and  has  recovered 
damages,  and  it  would  seem  exemplary  damages,  simply  on  the 
ground  that  it  was  the  duty  of  the  company  to  furnish  gas,  on 
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the  streets  where  the  pipes  are  laid,  to  all  persons  demanding  it 
and  offering  to  pay  a  reasonable  price.  Assuming  this  prin- 
ciple, it  was  left  to  the  jury  to  say  whether  one  of  the  rules  of 
the  company  was  reasonable.  Being  of  opinion  that  the  state 
of  demand  discloses  no  good  cause  of  action,  and  that  the  court 
erred  in  the  charge,  I  think  the  judgment  must  be  reversed. 

There  is  also  another  error  in  the  proceedings.  It  appears 
that  before  the  hearing  of  the  appeal  the  court  discharged  the 
jurors  in  attendance  from  two  townships  without  drawing  them, 
as  required  by  the  twenty-eighth  section  of  the  act  relative  to 
juries:  Nix.  Dig.  885.  When  the  appeal  was  called  a  jury  was 
demanded,  and  the  sheriff  having  returned  a  panel,  the  defend* 
ants  below  objected;  and  the  objection  being  overruled,  the  jury 
was  sworn.  The  correctness  of  this  ruling  can  only  be  main- 
tained by  holding  that  when  the  sheriff  returns  a  panel  in  the 
court  of  common  pleas  for  the  trial  of  an  appeal,  as  required  by 
the  forty-eighth  section  of  the  small-cause  act,  he  is  no4  required 
to  draw  them  from  the  box,  but  may  return  a  special  panel.  The 
act  relative  to  juries,  whether  considered  as  contemporaneous 
with  the  small-cause  act,  or  as  subsequent  according  to  its  actual 
date,  applies  to  all  jury  cases  not  specially  excepted,  and  in- 
cludes appeals.  The  language  is  unqualified,  and  any  other 
construction  would  be  inconvenient,  if  not  impracticable.  The 
uniform  practice  has  been  to  draw  jurors  in  such  cases.  To 
depart  from  this  practice  will  be  to  introduce  a  needless  excep- 
tion from  the  general  policy  of  the  law,  dengned  to  secure  an 
impartial  jury. 

PoTTB,  J.,  concurred. 


GOBPOBATB  PowcBS.^When  corporation  is  created  by  act  of  legialatare,  itf 
ezistenoe  and  powers  and  the  mode  of  exercising  them  depend  on  the  law  of  ifcs 
creation:  PenolmcU  Boom  Corp.  v.  Lamson,  33  Am.  Dec.  656;  when  grant  or 
power  to  corporation  is  dearly  defined,  and  no  mode  is  prescribed  for  its 
exercise,  the  corporation  may  adopt  snch  mode  as  in  its  judgment  will  secure 
the  purpose  contemplated:  Soutltern  ete»  Ins.  Co,  v.  Lanier^  58  Id.  448;  and 
see  LoweU  v.  Boston  etc,  R»  R,  Co.f  34  Id.  33,  where  it  is  said  that  corporations 
must  so  exercise  their  rights  as  not  to  injure  others.  Corporations  have  equal 
rights  with  (ill  citizens  of  the  state:  Enfield  etc,  Co,  v.  Hartford  etc.  R.  R.  Co., 
44  Id.  556.  As  to  corporate  powers  generally,  see  Mason  v.  CaMwell,  48  Id. 
380;  CltUUcoUte  Bank  v.  Swayne,  32  Id.  717;  Ordioay  v.  WUbur,  33  Id.  663, 
with  full  notes. 

TaADiNO  CoRPOBATiON  18  BouND  TO  Same  OBLIGATIONS  as  a  natural  person: 
Melledffe  v.  Boston  Iron  Co.,  61  Am.  Dec.  59.  This  case  goes  far  in  identify^ 
faig  the  characterirtics  of  a  corporation  with  those  of.  a  natural  person. 


864  O'Neill  v.  Akitbtt.  [New  Jersey^ 

O'Neill  v.  Annett. 

[8  DmoBXB,  291.) 

Ko  Ohs  HA8  Right  to  Land  Goods  on  Private  F&opkbtt  ojr  Anothxb» 

though  it  is  the  shore  of  a  navigable  river,  except  in  case  of  necessity. 
Whasf  is  Pkivatb  Pbopebtt,  and  Consent  ov  Ownxb  icusr  be  Obtained 

before  the  public  has  a  right  to  nse  it. 
Dedication  to  Public  Uses  is  Founded  upon  Intention.    Where  pennia- 

aion  is  granted  or  compensation  received  for  the  ose  of  a  whaif«  there  w 

no  dedication  to  the  nse  of  the  pnblia 

AcnoH  to  recover  damages  arising  from  defendant's  refusal  to 
permit  plaintiff's  vessel  to  discharge  a  cargo  at  the  former's 
wharf.  Verdict  for  plaintiff  was  set  aside  by  the  supreme  oouri 
as  against  evidence.    The  opinion  states  the  facts. 

IF..  Pennington,  for  the  defendant 
Zabriakie,  for  the  plaintiff. 

By  Court,  Oreen,  C.  J.  This  action  is  brought  to  recover 
damages  alleged  to  have  been  sustained  by  the  plaintiff  by  rea- 
son of  the  defendant's  refusal  to  permit  a  vessel  to  discluurge  a 
cargo  ol  coal  upon  his  wharf.  The  declaration  charges  that  the 
defendant  was  possessed  of  a  public  wharf,  upon  which  all  ves- 
sels were  entitled  to  land  and  discharge  cargo  on  paying  reason- 
able wharfage;  that  the  plaintiff  was  entitled  to  have  his  coal 
brought  and  discharged  there,  and  that  the  defendant  unlaw- 
fully prevented  him,  to  his  damage.  On  the  trial  it  appeared 
that  the  defendant  is  in  possession  of  two  wharves  at  Fort  Lee, 
upon  the  Hudson  river.  The  wharves  are  a  short  distance  apart, 
with  a  basin,  or  dock,  between  them,  and  extend  about  thirty 
feet  below  low-water  mark  into  the  river.  The  defendant  is  the 
owner  of  the  shore  upon  and  in  front  of  which  the  wharves  are 
built.  They  were  built  by  the  defendant  at  his  own  expense. 
They  were  originally  built,  more  than  twenty  years  since,  with- 
out legislative  sanction.  But  in  1844,  by  an  act  of  the  legisla- 
ture, Annett  was  authorized  to  keep  up  and  maintain  them,  as 
originally  erected  below  low-water  mark,  and  to  extend  them 
farther  into  the  river.  He  was  also  authorized  to  receive  ard 
collect  compensation  from  any  person  using  said  wharves  foi 
any  purpose  whatever:  Pamph.  Laws,  210.  By  an  act  passed 
on  the  twenty-seventh  of  March,  1845,  the  defendant  was  further 
authorized  to  prevent  any  steamboat  from  receiving  or  discharg- 
ing freight  or  passengers  upon  or  from  his  wharves  under  a  pen- 
alty of  one  hundred  dollars:  Id.  171.  And  by  an  act  passed  on 
the  tenth  of  Februazy,  1854,  he  was  authorized  to  establish  a 
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ferry  from  his  said  wharves  to  the  city  of  New  York:  Id.  98. 
A  public  turnpike  passes,  or  terminates,  near  the  wharf,  but  it 
is  not  shown  that  the  highway  extends  to  the  landing,  or  that 
there  is  any  connection  between  them,  except  that  the  publio 
pass  and  repass  from  one  to  the  other  without  interruption. 
The  jury,  by  their  yerdict,  found  specially  that  the  defendant 
had  dedicated  the  wharf  to  the  public,  and  assessed  the  plaint* 
itTs  damages  at  sixty  dollars. 

The  better  opinion  seems  to  be  that  by  the  common  law, 
except  in  case  of  danger  or  necessity,  no  one  has  a  right  to  land 
goods  upon  the  private  property  of  another  on  the  shore  of  a 
navigable  river.  Thus  says  Lord  Hale:  "  If  A  hath  the  ripa,  or 
bank  of  the  port,  the  king  may  not  grant  a  liberty  to  unlade 
apon  that  bank,  or  ripa,  without  his  consent,  unless  custom  hath 
made  the  liberty  thereof  free  to  all  (as  in  many  places  it  is);  for 
that  would  be  a  prejudice  to  the  private  interest  of  A,  which 
may  not  be  taken  from  him  without  hi&  consent:"  De  Portibu$ 
Maris,  73. 

In  BlundaU  v.  OaUerall,  5  Bam.  &  Aid.  268,  7  Eng.  Com.  L. 
91,  Mr.  Justice  Holroyd.  says:  "  It  is  not  by  the  common  law, 
nor  is  it  by  statute,  lawful  to  come  with,  or  land,  or  ship,  cus- 
tomable goods  in  creeks  or  havens,  or  other  places  out  of  the 
ports,  unless  in  cases  of  danger  or  necessity;  nor  fish  or  land 
other  goods,  not  customable,  where  the  shore  or  laud  adjoining 
is  private  property,  unless  upon  the  person's  own  soil,  or  with 
the  leave  of  the  owner  thereof. " 

The  same  principle  will  be  found  recognized  by  the  courts  of 
this  country:  Chambera  v.  Furry,  1  Yeates,  167;  Ball  v.  Slack,  2 
Whart.  530  [30  Am.  Dec.  278];  Cooper  v.  SmUh,  9  Serg.  &  R.  26 
[11  Am.  Dec.  658]. 

It  is  true  that  in  Pennsylvania  the  right  to  the  soil  of  naviga- 
ble rivers  vests  in  the  owner  of  the  adjoining  land,  but  the 
cases  fully  sustain  the  doctrine  for  which  they  are  cited,  viz., 
that  when  the  shore  is  private  property,  there  is  no  public  right 
of  landing  goods  on  the  shores  of  navigable  rivers  without  the 
consent  of  the  owner. 

In  Commonwealth  v.  Wright,  3  Am.  Jur.  185,  it  was  said,  by 
Thatcher,  J.:  "I  am  of  opinion  that  if  an  individual  erects 
a  wharf  upon  the  highway  he  cannot  exclude  any  of  the  citizens 
from  going  upon  it,  and  using  it  as  if  it  were  in  its  natural 
state."  And  the  reason  assigned  for  the  opinion  is,  that  "  the 
improvements  made  upon  it  by  individuals  do  not  change  it 
faom  publio  to  private  property."    And  upon  the  same  princi- 
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pie,  it  was  further  lield  that  "  where  the  wharf  is  erected  within 
the  line  of  low  water,  no  one  may,  without  the  consent  of  the 
proprietor,  enter  upon  it  for  any  purpose  whatever."  The  right 
to  the  exclusive  use  of  the  wharf  by  an  individual  cannot  de- 
pend upon  the  question  whether  the  wharf  is  constructed  above 
or  below  low-water  mark,  or  whether  the  shore  is  or  is  not  put- 
lica  juris,  but  solely  upon  the  question  whether,  in  fact  and  in 
law,  the  title  to  the  wharf  is  vested  in  the  individual,  no  matter 
how  that  title  may  have  been  acquired. 

By  the  common  law  of  this  state,  wharves  erected  by  the  shore 
owner  below  tide,  and  within  the  limits  of  the  jus  pubUeum, 
vest  in  the  shore  owner.  It  was  so  held  by  all  the  court  in 
Oough  V.  BeU,  22  N.  J.  L.  441.  The  judges,  it  is  true,  differed 
as  to  the  foundation  and  nature  of  the  right  of  the  shore  ownerp 
but  all  agreed  that  when  the  land  was  reclaimed,  or  the  wharf 
erected  by  the  tacit  or  express  consent  of  the  legislature,  it 
became  private  property,  and  divested  of  its  public  character* 
And  the  owner  has  the  same  absolute  dominion  over  it,  the 
same  exclusive  right  of  enjoyment  in  it,  that  he  has  in  and  over 
other  private  property. 

The  act  of  1848,  entitled  '*  An  act  to  protect  the  private  rights 
of  the  owners  of  docks,  wharves,  storehouses,  and  piers "  (Nix. 
Dig.  873),  declares  that  it  shall  be  lawful  for  the  owners 
and  holders  of  all  wharves  to  use,  possess,  repair,  and  keep  in 
order,  and  to  lay  any  steamboat,  vessel,  or  other  craft  at  the 
same.  The  right  of  the  owner  to  use,  possess,  and  occupy  the 
wharf  involves  the  right  to  the  sole  and  exclusive  enjoyment  of 
the  property  to  the  exclusion  of  the  public . 

But  the  declaration  in  the  cause,  as  well  as  the  principal 
argument  at  the  bar,  places  the  plaintiff's  right  to  recover  upon 
the  ground  that  the  wharf  in  question  is  a  public  wharf,  and 
the  jury,  by  their  verdict,  found  that  it  became  a  public  wharf 
by  being  dedicated  by  its  owner  to  the  public  use.  This,  of 
course,  implies  a  previous  right  of  individual  ownership  in  the 
proprietor.  Has  there  been  such  dedication  ?  or  was  there  evi- 
dence in  the  cause  from  which  the  jury  might  lawfully  infor  a 
dedication  ?  Because  dedication  is  a  question  of  intention,  a 
question  of  fact  for  the  jury;  and  if  there  be  legal  evidence 
from  which  such  intention  may  fairly  be  inferred,  the  verdiet 
should  not  be  disturbed. 

The  evidence  shows  clearly  that,  for  many  years  past,  vessels 
have  been  in  the  habit  of  loading -and  unloading  at  the  plaint- 
iff's wharves.    Some  of  the  witnesses  speak  of  the  practice  ae 
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having  been  continued  for  diore  than  twenty  jean.  The  whairei 
hare  been  used  daring  that  period  as  a  place  of  deposit  bj  per- 
sons in  the  yicinity  for  lumber,  wood,  brick,  and  other  matariala. 
Most  of  the  witnesses  have  had  materials  landed  on  the  wharf, 
And  have  paid  wharfage  to  the  defendant  In  some  cases  the 
matflrials  were  landed  with  his  permission  without  charge.  In 
some  cases  the  terms  upon  which  yessels  landed  were  unknown 
to  the  witnesses;  but  wherever  the  terms  were  known,  the  whaif 
was  occupied  either  by  express  permission  of  the  plaintiff  or  he 
received  wharfage.  This  user  oonstitutes  the  sole  eyidenoe  of 
dedication. 

In  PeanaU  t.  Pogl,  20  Wend.  Ill,  it  was  held  that  the  publio 
has  not  the  right  to  use  and  occupy  the  soil  of  an  individual 
adjoining  nayigable  waters  as  a  publio  landing  and  plaoe  of  de- 
posit of  properly,  in  itfi  transit,  against  the  will  of  the  owner, 
although  such  user  has  been  oontinued  more  than  twenty  years. 
The  user  cannot  be  urged  as  evidence  of  the  dedication  of  the 
premises  to  public  use.    The  judgment  of  the  supreme  court 
was  affirmed  after  an  elaborate  argument  in  the  court  of  eirors: 
Past  y.  PearsaU,  22  Id.  426.   A  majority  of  the  judges  who  deliy- 
ered  opinions  holding,  with  the  supreme  court,  that  the  prinoi« 
pie  of  dedication  of  highways  and  public  squares  did  not  extend 
to  public  landings,  and  that  a  mere  user  by  the  publio  of  the 
light  of  landing  and  deposit  upon  another's  soil  could  not  be 
eridence  of  dedication.     I  think  the  decision  rests  upon  clear 
principle;  and  if  it  were  necessary  for  the  decision  of  this  case, 
I  should  have  no  hesitation  in  holding  that  a  mere  user  by  the 
public  is  no  evidence,  in  itself,  of  a  dedication  of  a  landing  to 
public  use.    But  the  evidence  in  this  case,  'admitting  it  to  be 
perfectly  competent,  does  not  tend  to  show  a  dedication  of  the 
wharf  to  publio  use,  but  the  very  reverse.     It  establishes  the 
fact  that  so  far  as  the  public  used  the  wharf,  it  was  either  upon 
making  compensation  to  the  owner  or  by  his  express  permission. 
The  wharf  was  used  by  the  public  precisely  in  the  way  the  owner 
designed  it  should  be  used;  viz.,  for  his  own  emolument.     The 
*>ublic,  who  used  it,  paid  him  for  the  use  of  it.     It  further  ap- 
pears that,  during  the  very  period  when  it  was  claimed  that  the 
wharf  had  been  dedicated  to  the  public  use,  the  defendant  ran 
his  own  vessel  to  and  from  the  wharf;  that  the  vesselH  of  others 
occupied  the  dock  between  the  wharves  during  the  winter,  and 
paid  him  for  the  privilege;  that  he  received  fifty  dollars  per 
annum  for  the  rent  of  a  room  upon  the  wharf  for  a  number  of 
yeats;  that  he  procured  a  series  of  legislative  enactments  to 
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euro  and  iucrease  the  value  of  his  interest  in  the  property;  and 
that  finally  he  obtained  authority  to  establish  a  ferry  between 
the  wharves  and  New  York,  and  to  receive  for  his  own  use 
rates  of  ferriage  established  by  law.  It  is  difficult  to  conceive 
of  evidence  that  could  more  clearly  negative  the  idea  of  dedicar 
tion  to  public  use,  or  more  satisfactorily  establish  the  fact  thai 
the  proprietor  was  using  the  property  for  his  own  private  emol- 
ument. 

On  the  argument,  it  was  insisted  that  the  user  established  the 
right  of  the  public  to  pass  and  repass  from  the  highway  to  the 
landing,  and  that  no  one  could  be  prosecuted  as  a  trespasser  for 
so  doing;  that  the  claim  was,  in  fact,  not  for  a  right  of  land* 
ing,  but  a  mere  right  of  way  or  transit.  But  the  plaintiff's 
claim  is  for  damages  in  not  being  permitted  to  land  his  ooal 
upon  the  wharf.  The  burden  of  proof  is  that  the  defendant 
refused  to  allow  the  vessel  to  discharge  the  coal  on  the  wharf. 
The  captain  offered  to  pay  reasonable  wharfage,  but  the  defend- 
ant forbade  his  unloading,  and  he  stopped.  This,  it  is  obvious, 
is  the  gravamen  of  the  action;  it  constitutes,  in  fact,  the  sole 
ground  of  complaint.  There  was  no  evidence' whatever  of  a 
dedication  of  the  wharf  to  the  public  for  any  such  purpose. 

The  circuit  court  should  be  advised  that  the  motion  for  a  non- 
suit should  have  prevailed,  and  that  the  verdict  should  be  set 
aside  as  against  evidence. 


KiouTs  OP  Riparian  Owksbs:  See  Ball  y.  Slack,  30  Am.  Dec.  278,  where 
the  subject  of  watercourses  as  boundaries  is  exhaastiyely  discussed.  See  also 
note  to  same  case  citing  many  other  decisions.  To  the  same  effect  are 
Chapman  v.  Kimball^  21  Id.  707;  Storer  v.  Freeman,  4  Id.  155;  Home  t. 
Richanls,  2  Id.  574,  Iwjraliom  v.  WilUiw>n,  16  Id.  342;  Barlxr  v.  Bates,  23 
Id.  67S.  Improvements  erected  in  navigable  stream  fronting  another's  land 
give  no  title  to  the  improver,  but  become  the  property  of  the  adjacent  owner: 
See  Ca^ey  v.  Inloes,  29  Id.  658. 

Owners  of  Shores  of  Navigable  Rivers  have  power  to  control  right  of 
embarkation  and  landing,  even  at  the  terminus  of  a  public  road:  Bird  ▼. 
Sjmth,  .34  Am.  Dec.  483;  Staie  v.  Randall,  47  Id.  548. 

Wharves  as  Private  Property:  ^^Frinh  v.  LaierenoR,  60  Am.  Dec  274; 
Qerrish  v.  Proprietors  q/  Union  Wliarf,  46  Id.  668;  Oray  V.  BaHUU,  32  Id. 
208.  In  De  hUU  v.  Hayes,  66  Id.  352,  the  right  to  collect  wharfage  is  held 
to  be  a  franchise  or  incorporeal  hereditament. 

Dedication,  What  Constitutes. — Consent  of  owner  and  user  by  public  are 
necessary  to  make  a  de-dication  to  public  uses:  Vick  v.  Maiyor  etc,  qf  Fidb- 
burg,  31  Am.  Dec.  167;  Bedor  v.  Hartt,  41  Id.  650;  Warren  v.  JackeonvUU^ 
58  Id.  610.  But  Dummer  v.  Selectmen  etc^  40  Id.  213,  seems  to  contradict 
Vick  V.  Mayor  etc.  of  Vicksburg,  sttjnu,  in  stating  that  actual  user  is  not 
necessary  as  An  element  in  dedication.  In  this  case,  however,  the  land  waa 
under  water,  and  was  offered  for  sale  by  the  public^  ao  that  in  fact  it 
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«  certain  user  in  this  appropriation  and  offer  for  s^le.  No  x>articular  form  or 
ceremony  is  necetisary:  See  cases  cited  above;  also  Cole  t.  Sprowl,  56  Id.  G96; 
Chwen  t.  Philadelphia  Exeh,  Co,,  40  Id.  489;  Sarp^  ▼.  MunieipalUy  No.  S, 
61  Id.  221. 

Evidence  of  Dbdicatiozt  mat  be  Presumed  from  circamsianccs  from 
which  owner's  consent  may  he  inferred:  Hobbs  y.  Lowell,  31  Am.  Dec.  145; 
see  again  Cole  t.  Sprowl,  56  Id,  696.  Lapse  of  time  is  not  necessary  to  raise 
the  inference  of  a  dedication:  DwineU  v.  Barnard,  48  Id.  507.  Twenty 
yeare*  user  raises  a  presnmpttoo  of  dedi<iatian:  Valentine  t.  BotUm,  33  Id. 
711;  see  Chdifrty  y.  City  qf  Alton,  62  Id.  476,  as  to  dedicatioa  of  »  hsok;  «!«• 
•ce  Gardiner  y.  Tiadale,  60  Id.  407. 


Reed  v.  Vanclevb. 

[9  DmOBBS,  352.1 

I>iCLA&ATioira  OT  Holder  of  Dishonored  Probussort  Non;  made  whilt 
note  is  in  his  possession,  may  be  offered  in  evidence  as  proof  that  it  has 
been  paid  to  him,  or  that  he  took  it  up  for  the  benefit  of  prior  parties. 

Real  Owner  of  Note  xubt  Suffer  Consequences  of  agent's  declanitioni 
if  he  permits  agent  to  act  as  principal. 

Evidence  Which  Goes  to  Merits  of  Case,  if  admitted  to  contradict  wit- 
ness, should  be  admitted  as  principal  testimony. 

Suit  on  promissory  note.  Verdict  went  for  plaintiff^  but  on 
appeal  a  new  trial  was  granted.    The  opinion  states  the  facts. 

W.  L.  Dayton,  for  the  defendants. 
Zabrishie,  for  the  plaintiff. 

By  Court,  Whslplxt,  J.  The  plaintiff,  at  the  Hudson  Circuity 
hud  a  verdict  upon  a  promissory  note  made  by  the  defendants, 
A.  H.  Vancleve  &  Co.,  dated  May  18,  1855,  payable  at  the  Suf- 
folk bank,  Boston,  to  the  order  of  B.  P.  Davis,  at  six  months. 
It  was  indorsed  by  B.  P.  Davis,  George  P.  Beed,  and  L.  Coffin. 
The  defendants  now  move  to  set  this  verdict  aside,  and  grant  a 
new  trial :  1.  Because  evidence  offered  by  the  defendants  was  over- 
ruled; 2.  Because  the  verdict  is  not  supported  by  the  evidence. 

The  proof  was  clear  that  the  note  was  accommodation  paper, 
made  by  defendants  for  the  accommodation  of  the  payee,  and 
was  to  be  paid  by  him.  It  was  discounted  by  L.  Coffin  with  his 
own  funds,  or  those  of  Beed.  When  it  became  due  Coffin,  at 
the  special  request  of  Davis,  paid  the  note  to  the  Faneuil  Hall 
bank^  the  holders  who  had  discounted  it  for  Coffin.  It  was 
afterwards  sent  by  Coffin  to  the  plaintiff's  attorney  for  collcc* 
tion,  who  held  it  for  that  purpose  on  the  eighth  day  of  IMay, 
1856,  and  stated  such  to  be  the  case  to  the  attorney  of  the  de« 
fondants  when  inquired  of  as  to  the  fact  of  ownership. 
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It  was  insisted  at  the  trial,  by  the  defendants,  that  Coffin  x>ai<I 
off  and  discharged  the  note  at  maturity,  for  the  benefit  and  at 
the  request  of  Davis,  to  discharge  the  defendants,  according  to 
Davis's  agreement  with  them. 

To  make  out  this  defense,  the  defendants  relied  upon  the  evi- 
dence of  Frederick  Kingman,  esq.,  who  testified  that  on  the 
twentieth  of  May,  1856,  he  visited  Boston,  as  the  attorney  of 
the  defendants,  for  the  purpose  of  making  inquiry  about  thi» 
note;  that  he  called  upon  the  plaintiff",  who  stated  to  him  thftt 
he  knew  nothing  about  the  note;  that  he  then,  called  upon 
Coffin,  who  stated  to  witness  that  he  got  the  note  in  suit  in  this 
way:  that  Davis  called  upon  him,  on  the  day  the  note  matured, 
and  stated  that  the  note  (which  he,  Davis,  was  bound  to  pay  at 
maturity)  was  due  that  day,  and  requested  him  to  go  to  the 
bank  and  take  it  up  for  him.  That  he,  Davis,  on  account  of 
an  engagement  at  Waltham,  could  not  go  the  bank,  and  requested 
him  to  go  and  pay  off  the  note  for  him;  that  in  pursuance  of 
such  request,  he  did  go  to  the  bank,  pay  the  note,  take  it  up, 
and  had  held  it  ever  since— had  put  the  note  among  other  papeie 
belonging  to  the  transaction  with  Davis;  that  Davis  had  re- 
peatedly promised  to  give  him  another  note,  but  had  not  done  bo 

This  evidence  was  objected  to,  as  principal  evidence  of  the 
facts  stated  by  Coffin,  upon  the  ground  that  Coffin  at  that  time 
was  a  mere  agent,  not  then  engaged  in  the  business  of  his  prin- 
cipal, and  could  not  bind  his  principal  by  his  statements  of 
what  had  been  done  previous  to  that  time. 

The  plaintiff  had,  previous  to  this  stage  of  the  case,  put  Coffin 
upon  the  stand,  who  had  testified,  in  substance,  that  he  was  a 
note-broker^  and  as  such  was  in  the  habit  of  buying  notes  for 
the  plaintiff,  and  had  bought  the  note  in  question  with  the 
funds  of  the  plaintiff;  and  he  having  first  indorsed  it,  it  hail 
been  discounted  in  the  bank;  that  he  took  it  up  at  the  reques\» 
of  Davis,  but  with  Reed's  funds,  and  that  Beed  was  the  dwner 
of  it.  The  witness  stated  that  the  note  was  held  by  him  for 
Heed,  as  collateral  for  the  note  or  notes  on  which  he  had  made 
the  loan  to  Davis. 

That  the  declarations  of  the  holder  of  a  dishonored  note, 
made  while  such  are  competent  evidence  in  an  action  brought 
by  a  subsequent  holder,  to  prove  that  the  note  had  been  paid 
to  him,  or  that  be  took  it  up  and  paid  it  for  the  benefit  of  any 
prior  parties  to  it,  and  has  no  claim  upon  it,  cannot  admit  of  ft 
doubt:  Bayley  on  Bills,  502,  503;  Pocock  v.  Billings,  Ry.  &  M.  127; 
Btory  on  Bills,  220;  Ch.  Bills,  650;  1  Greenl.  Ev.,  sees.  190,  191. 
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The  admissibility  of  tlie  declarations  of  Coffin  depended  upon 
the  qnestion  whether,  at  the  time  he  made  them,  he  was  the 
holder  of  the  note  in  his  own  rig^ht,  or  permitted  by  the  holder 
to  act  in  that  capacity.  At  that  time  he  had  the  note,  claiming 
to  be  the  owner,  and  held  himself  out  to  Kingman  as  such;  be 
Lad  sent  the  note  to  be  collected  as  his  property. 

Had  Kingman  been  first  sworn,  doubtless  the  fact  of  Coffin's 
possession  of  the  note  as  his  own,  and  his  sending  it  to  be  col- 
lected in  his  own  name,  would  have  been  abundant  prima  facie 
evidence  of  ownership  of  the  note  to  haye  rendered  his  declara- 
tions competent  evidence  of  the  facts  admitted  by  him.  The 
difieoltj  seems  to  haye  arisen  because  Coffin  himflelf  had  been 
pierioiuly  sworn,  and  had  testified  that  Beed,  not  he,  was  the 
holder  of  the  note  at  the  time  in  question. 

The  court  relied  upon  the  testimony  of  Coffin  to  show  that 
his  previous  declarations  were  inadmissible  as  principal  cti* 
dence,  but  admitted  them  to  contradict  his  eyidenoe  upon  the 
merits  of  the  case.  In  this  I  think  there  was  error.  There 
was  evidence  to  go  to  the  jury  that  Coffin  was  the  holder  of  the 
note  at  the  time  of  the  interview  with  Kingman.  His  own 
denial  of  it  ought  not  to  have  deprived  the  defendant  of  the 
evidence.  Kingman's  evidence  laid  a  sufficient  ground  for  its 
introduction. 

If  the  evidence  of  Coffin  raised  a  doubt  upon  this  subject,  the 
jury  might  have  been  instructed  that  the  evidence  of  Kingman 
and  the  note  of  Mr.  Zabriskie  were  sufficient  prima  facie  evi- 
dence of  Coffin's  ownership  of  the  note  to  admit  his  declarations 
as  primary  evidence  of  the  facts  declared;  but  that  if  they  were 
satisfied  he  was  not,  and  had  not  been  permitted  by  the  owner 
to  act  as  such,  they  ought  not  to  consider  the  declarations  in 
any  other  light  than  as  evidence  to  impeach  him:  1  Qreenl.  Ev., 
sec.  49,  and  cases  there  cited. 

But  even  if  the  evidence  did  clearly  show  that  Beed,  not 
Coffin,  was  the  owner  of  the  note  when  the  declarations  were 
made,  they  ought  to  have  been  received,  if  the  evidence  showed, 
or  fairly  tended  to  show,  that  at  that  time  Reed  permitted 
Coffin  to  hold  himself  out  to  those  interested  in  the  transaction 
as  the  owner. 

The  evidence  of  Kingman  tended  to  prove  that,  if  Coffin  held 
the  note  as  agent  for  Beed,  he  held  it  as  a  paid  note;  he  had 
the  absolute  control  of  it;  his  principal  was  ignorant  of  any 
nich  note;  he  did  not  claim  it,  nor  even  know  that  his  money 
1^  been  used  to  take  it  up,  if  it  ever  was  so  used. 
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This  is  not  the  case  of  an  agent  acting  for  another  making  an 
admission  in  regard  to  an  act  done  after  the  doing  of  it.  Ii 
•uch  oases  the  rule  of  law  exclude^  the  admission  of  the  agent 
as  evidence  of  the  facts  stated. 

The  admission  must  have  been  made  dum  fervel  opuM  to  ba 
evidence  against  the  principal. 

On  the  other  hand,  it  is  a  case  in  which  the  agent  was  per* 
mitted  to  hold  himself  out  to  the  world  as  the  principal  in  the 
transaction — to  deal  as  such  with  parties  interested  in  it,  to  con- 
ceal the  fact  of  his  principal's  interest  even  from  him. 

Beed  denied  his  interest  in  the  note  to  Kingman,  when  in- 
quiring of  him  in  behalf  of  his  clients.  He  permitted  Coflhi  to 
hold  himself  out  to  Kingman  as  the  lawful  holder  of  the  note; 
he  put  it  in  his  power  to  make  statements  in  regard  to  the  note, 
which  if  made  by  an  avowed  agent  would  not  have  been  relied 
upon  by  the  defendants  or  their  counsel.  But  which  they  had 
a  right  to  rely  upon  if  made  by  a  principal. 

In  such  a  case  the  concealed  principal  should  not  be  permitted 
to  bring  an  action  in  his  own  name,  change  the  whole  face  of 
the  transaction  by  that  course,  and  on  the  trial  exclude  the 
evidence,  by  showing  that  although  to  the  world  the  agent 
was  the  principal,  yet  to  him  he  was  but  an  agent.  To  permit 
such  a  course  would  open  a  wide  door  to  fraudulent  practices, 
and  surprise  parties  by  depriving  them  of  evidence  on  which 
they  had  a  right  to  rely. 

Having  permitted  the  agent  to  assume  the  character  of  prin- 
cipal in  making  the  declarations,  the  principal  ought  to  be 
estopped  from  denying  his  right  to  make  them. 

The  distinction  taken  by  the  judge  in  admitting  the  declara- 
tions to  contradict,  but  overruling  them  as  evidence  directly 
tending  to  show  payment  of  the  note  by  Davis,  who  was  pri- 
marily liable  to  pay  it  through  the  intervention  of  Coffin,  was  of 
vital  importance.  By  means  of  it,  all  the  evidence  of  the  defend- 
ants to  show  payment  of  the  note  was  excluded  from  the  con- 
sideration of  the  jury,  and  they  stood  without  defense,  unless 
a  defense  could  be  gathered  from  this  evidence  of  the  plaintiff's 
witnesses.  The  view  I  have  taken  of  this  question  disposes  of 
the  case  upon  this  motion. 

The  verdict  must  be  set  aside,  and  a  new  trial  granted. 

Thb  principal  cask  19  CRITICISED  in  Ruehman  y.  Berghoh,  37  N.  J.  L.  437, 
where  the  court  say  that  the  rejection  of  evidence  as  principal  teatimony,  bat 
Its  admiaaion  to  contradict  a  witness,  would  not  moro  probably  be  understood 
by  a  jury.  They  would  in  all  probability  treat  instructions  to  this  effect  aa 
formality,  and  give  little  weight  to  the  dlsurimiuiition. 
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Schools  op  Trenton  v.  Bennett. 

[8  DuTOHm,  613.] 

AoT  OF  Goo  OR  Extreme  Ditficultt  is  No  Excuse  for  non-fulfiUment  of 

coTenant. 
Thinos  Imfrorablb  in  CoimucT  must  be  pERroRMSD;  a  thing  impoflaibla 

may  be  excused. 
Latent  Defect  in  Soil  will  not  Excuse  Contractor  from  ereetmg  hoose 

which  he  coTenanted  to  build. 
Contract  to  Erect  Building  for  Certain  Price,  payable  in  installments, 

is  entire  oontract.    Destruction  by  fault  of  builder  or  inevitable  accident 

gives  owner  right  to  recover  all  installments  paid. 
If  Specifications  Require  Certain  Depth  of  Cellar,  builder  must  sink 

walls  sufficiently  to  get  a  sure  foundation,  whether  the  trade  phrase, 

"with  a  cellar  under  the  building  to  be  eight  fe^t  deep,"  be  sufficient 

or  not. 

Amumpsis  against  Bennett  and  Carlisle  as  guarantors  for 
Evemham  and  Hill.  PlaintifEs  contracted  with  Evemham  and 
Hill  to  build  a  school-liouse,  according  to  specifications  annexed 
to  the  contract,  the  building  to  be  erected  on  a  lot  owned  bj 
plaintiffs.  When  the  building  was  partially  erected,  it  was 
blown  down  by  a  gale  of  wind.  The  contractors  rebuilt  it.  A 
second  time  the  building  fell,  and  the  contractors  maintained  it 
was  due  to  a  latent  defect  in  the  soil,  and  refused  to  rebuild. 
Several  installments  having  been  paid,  the  trustees  sued  to  re- 
cover. The  case  was  certified  to  the  supreme  court,  upon  points 
which  the  decision  sufficiently  presents. 

Oummere  and  W.  L.  Dayton,  for  the  defendants. 

E.  W,  Scudder  and  Duicher,  for  the  plaintiffs. 

By  Court,  Whelplet,  J.  This  case  presents  the  naked  ques- 
tion whether,  where  a  builder  has  agreed,  by  a  contract  under 
seal,  with  the  owner  of  a  lot  of  land,  ''  to  build,  erect,  and  com- 
plete a  building  upon  the  lot  for  a  certain  entire  price,  but  pay- 
able in  arbitrary  installments,  fixed  without  regard  to  the  value 
of  the  work  done,  and  the  house,  before  its  completion,  falls 
down,  solely  by  reason  of  a  latent  defect  in  the  soil,  and  not  on 
account  of  faulty  construction,  the  loss  falls  upon  the  builder 
or  the  owner  of  the  land." 

The  case  comes  before  the  court  upon  a  certificate  from  the 
Mercer  circuit  for  the  advisory  opinion  of  this  court. 

The  covenant  of  Evemham  and  Hill  was  to  build,  erect,  and 
eomplete  the  school-house  upon  the  lot  in  question  for  the  sum 
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of  two  thousand  six  hundred  and  ten  dollars;  the  whole  price 
was  to  be  paid  for  the  whole  building;  the  division  of  that  sum 
into  installments,  payable  at  certain  stages  of  the  work,  was  not 
intended  to  sever  the  entirety  of  the  contract  and  make  the  i>ny' 
ment  of  the  installments  payment  for  such  parts  of  the  work  03 
might  be  done  when  they  were  payable.  This  division  was  made^ 
not  to  apportion  the  price  to  the  different  parts  of  the  work,  but 
to  suit  the  wants  of  the  contractor  and  aid  him  in  the  comple- 
tion of  the  work;  the  consideration  of  the  covenant  to  complete 
the  building  was  the  whole  price,  and  not  the  mere  balance  that 
might  remain  after  the  payment  of  the  installments.  It  cannot 
bo  pretended  that  the  contractor,  after  payment  of  a  part  of  thet 
installments,  might  refuse  to  go  on  and  complete  the  building, 
and  yet  retain  that  part  of  the  price  he  had  received:  Haslack  v. 
Mayeri<,  26  N.  J,  L.  284. 

No  rule  of  law  is  more  firmly  established  by  a  long  train  of 
decisions  than  this:  that  where  a  pai*ty,  by  his  own  contract, 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  ajainst  it  by  his  con- 
tract; therefore  if  a  lessee  covenant  to  rc2)air  a  house,  though  it 
be  burned  by  lightning,  or  thrown  down  by  enemies,  yet  ho  is 
bound  to  repair  it,  Paradine  v.  Jane,  Alleyn,  2C;  Wallon  v. 
Waierhouse,  2  Wms.  Saund.  422  a,  note  2;  Brecknock  Comjxiny 
V.  Priichardy  6  T.  R.  750.  This  case  was  an  action  upon  a  cove- 
nant to  build  a  bridge  and  keep  it  in  repair;  the  defendant 
pleaded  that  the  bridge  was  carried  away  by  the  act  of  God,  by 
a  great  and  extraordinary  flood,  although  well  built  and  in  good 
repair.     The  plea  was  held  bad  on  demurrer. 

To  the  same  effect  are  Bul'ock  v.  Dommit^  6  T.  R.  650;  PhU^ 
lips  V.  Stevens,  10  Mass.  238;  Dyer,  33  a.  And  there  is  no 
relief  in  equity:  Oates  v.  Green,  4  Paige,  355  [27  Am.  Dec.  88]; 
HoUstapffeLl  v.  Baker,  18  Ves.  115.  Chancellor  Walworth,  in 
Oales  V.  Oreen,  supra,  in  denying  relief  in  equity  against  a  cove- 
nant to  pay  rent  after  the  destruction  of  the  demised  premises, 
admits  the  rule  to  be  against  natural  law,  and  not  to  be  found 
in  the  law  of  other  countries  where  the  civil  law  prevails;  yet 
says  it  is  firmly  established,  notwithstanding  the  struggles  of 
some  of  the  early  English  chancellors  against  it. 

In  Beebe  v.  Johnson,  19  Wend.  500  [32  Am.  Dec.  618J,  it  waa 
held  by  Nelson,  C.  J.,  delivering  the  opinion  of  the  court,  that 
the  defendant  was  not  excused  from  performing  his  covenant  to 
perfect  in  England  a  patent  granted  in  this  country,  so  as  to 
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insure  to  the  plaintiiT  tlio  exclusive  right  of  Tendir.f]f  the  patented 
article  in  the  Canadas,  because  the  power  of  granting  such  an 
excloaive  privilege  appertained,  not  to  the  mother  country,  but 
to  the  provinces,  and  was  never  granted  except  to  subjects  of 
Oreat  Britain  and  residents  of  the  provinces;  and  the  plaintiff 
and  defendant  were  both  American  citizens. 

The  court  said,  if  the  covenant  be  within  the  range  of  possi* 
bility,  however  absurd  or  improbable  the  idea  of  exe<mtion  maj 
be,  it  will  be  upheld,  as  where  one  covenants  it  shall  rain  to- 
morrow, or  that  the  pope  shall  be  at  Westminister  on  a  certain 
day.  To  bring  the  case  within  the  rule  of  dispensation,  it  must 
appear  that  the  thing  to  be  done  cannot  by  any  means  be  accom- 
plished; for  if  it  be  only  improbable,  or  out  of  the  power  of  the 
obligor,  it  is  not  deemed  in  law  impossible:  8  Com.  Dig.  93. 
If  a  party  enter  into  an  absolute  contract,  without  any  qualifi- 
cation or  exception,  and  receives  from  the  party  with  whom  he  . 
contracts  the  consideration  of  such  engagement,  he  milst  abide 
by  the  contract,  and  either  do  the  act  or  pay  the  damages:  his 
liability  arises  from  his  own  direct  and  positive  undertaking. 

In  lAyri  v.  Wh/Reler^  1  Gray,  282,  where  a  workman  had  agreed 
to  repair  a  building  for  an  entire  sum,  and  after  the  owner  had 
noved  in  it  was  burned  up  before  the  repairs  were  completed, 
}t  was  held  that  where  one  person  agrees  to  expend  labor  upon 
a  specific  subject,  the  property  of  another,  as  to  shoe  his  horse 
or  slate  his  dwelling-house,  if  the  horse  dies,  or  the  dwelling- 
house  is  destroyed  byfire,  before  the  work  is  done,  the  perform- 
ance of  the  contract  becomes  impossible,  and  with  the  principal 
perishes  the  incident.  The  case  was  clearly  distinguished  from 
the  ordinary  contract  of  one  to  erect  a  building  upon  the  lands 
of  another,  performing  the  labor  and  supplying  the  materials 
therefor;  where,  if  before  the  building  is  completed  or  accepted^ 
it  is  destroyed  by  fire  or  other  casualty,  the  losi  falls  upon  the 
builder,  he  must  rebuild.  The  thing  may  bo  done,  and  he  has 
^ntracted  to  do  it:  AdavM  v.  Nichols,  19  Pick.  275  [81  Am.  Dec. 
132];  Brumby  v.  Smith,  8  Ala.  123;  2  Parsons  on  Oont.  184;  1 
Ohit.  Cont.  568. 

No  matter  how  harsh  and  apparently  unjust  in  its  operation 
the  rule  may  occasionally  be,  it  cannot  bo  denied  that  it  has  its 
foundations  in  good  sense  and  inflexible  honesty.  He  that 
lacrees  to  do  an  act  should  do  it  unless  absolutely  impossible. 
He  should  provide  against  contingencies  in  his  contract.  Where 
one  of  two  innocent  persons  must  sustain  a  loss,  the  law  casts  it 
vpon  him  who  has  agreed  to  sustain  it,  or  rather,  leaves  it  whera 
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the  agreemeat  of  the  parties  has  put  it;  the  law  will  not  insert, 
for  the  benefit  of  one  of  the  parties,  by  construction,  an  exception 
which  the  parties  have  not,  either  by  design  or  neglect,  inserted 
in  their  engagement.  If  a  party,  for  sufficient  consideration, 
agrees  to  erect  and  complete  a  building  upon  a  particular  spot, 
and  find  all  the  materials  and  do  all  the  labor,  he  must  erect 
and  complete  it,  because  he  has  agreed  so  to  do.  No  matter 
what  the  expense,  he  must  provide  such  a  substruction  as  will 
sustain  the  building  upon  that  spot  until  it  is  complete  and  de- 
livered to  the  owner.  If  he  agrees  to  erect  a  house  upon  a  spot 
where  it  cannot  be  done  without  driving  piles,  he  must  drive 
them,  because  he  has  agreed  to  do  everything  necessary  to  erect 
and  complete  the  building.  If  the  difficulties  are  apparent  on 
the  surface,  he  must  overcome  them.  If  they  are  not,  but 
become  apparent  by  excavation,  or  the  sinking  of  the  building, 
the  rule  is  the  same.  He  must  overcome  them,  and  erect  the 
building,  simply  because  he  has  agreed  to  do  so — ^to  do  every- 
thing necessary  for  that  purpose. 

The  cases  make  no  distinction  between  accidents  that  could 
be  foreseen  when  the  contract  was  entered  into  and  those  that 
could  not  have  been  foreseen.  Between  accidents  by  the  fault 
of  the  contractor,  and  those  where  he  is  without  fault,  they  all 
rest  upon  the  simple  principle — such  is  the  agreement,  clear 
and  unqualified,  and  it  must  be  performed,  no  matter  what 
the  cost,  if  performance  be  not  absolutely  impossible. 

The  case  of  a  bailment  of  an  article  localio  operis  faciendi  is 
not  analogous  to  the  case  before  the  court;  there,  if  the  article 
intrusted  to  the  workmen  is  lost  without  his  fault,  the  owner 
sustains  the  loss;  not  because  he  is  the  owner,  but  because  the 
contract  of  bailment  is  well  defined  by  the  law;  there  is  no 
express  agreement  to  return  the  article  to  the  owner  in  a  finished 
state;  but  the  agreement  is  an  implied  agreement,  a  duty  im* 
posed  by  the  law  upon  a  bailee,  because  the  chattel  has  been 
bailed  to  him,  to  use  his  best  endeavors  to  protect  the  bailment 
from  injury.  Parsons  states  the  obligation  of  the  workman  to 
be  to  do  the  work  in  a  proper  manner,  to  employ  the  materials 
furnished  in  the  right  way.  These  obligations  grow  out  of  the 
act  of  bailment;  they  are  its  legal  consequences,  and  the  law 
declares  them  to  be  so,  not  because  the  parties  have  actually  so 
stipulated,  but  because  they  are  equitable  and  fair;  and  in  the 
absence  of  express  agreement  such  will  be  implied. 

The  case  of  Menetone  v.  Aihawes,  2  Burr.  1592,  was  relied 
upon  by  defendants'  counsel  to  show  that  when  the  failure  to 
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perform  the  contract  was  not  the  fault  of  the  contractor  he  can 
recover.  It  was  the  bailment  of  a  ship  to  be  repaired  while  in 
the  shipwright's  dock,  for  the  use  of  which  the  owner  paid  fiye 
pounds.  The  vessel  was  burned  when  the  repairs  were  nearlj 
completed;  the  action  was  for  these  repairs.  It  was  like  the 
case  of  Lord  v.  Wheeler,  1  Gray,  282,  before  cited.  The  right 
to  recover  was  put  upon  the  ground  that  the  plaintiff  was  not 
answerable  for  the  accident,  whicU  happened  without  his  de- 
fault, unless  there  had  been  a  special  undertaking;  that  this  lia- 
bility did  not  grow  out  of  the  law  of  bailments. 

The  cases  of  IHppe  v.  ArmUagej  4  Mee.  &  W.  689;  Woods  v. 
Bussell,  5  Bam.  &  Aid.  942;  Clarks  v.  Spence,  4  Ad.  &  El.  448, 
have  no  application;  they  are  all  cases  arising  under  the  bank- 
rupt laws,  involving  the  question  when,  under  the  circumstances 
of  each  case,  the  property  in  an  incomplete  chattel  in  process  of 
manufacture  passed  out  of  the  bankrupt  so  as  not  to  belong  to 
his  assignees.  They  are  inapplicable,  because  the  rights  of  the 
parties  to  this  suit  do  not  turn  upon  the  question  whether  the 
property  in  an  incomplete  building  is  in  the  owner  of  the  land 
or  the  builder,  or  whether  the  owner  would  derive  a  partial 
benefit  from  partial  performance,  but  upon  what  was  the  express 
contract  between  the  parties.  The  question  upon  whom  the  loss 
is  to  fall,  occasioned  by  an  inevitable  accident,  is  not  to  be  set- 
tled by  determining  what  is  equitable,  what  is  right,  or  by  the 
application  of  the  maxim,  Ees  peril  domino,  or  by  any  nice  philo- 
sophical disquisitions,  whether  the  owner  or  the  builder  shall 
bear  the  loss.  These  considerations — this  maxim — have  their 
full  application  in  cases  where  the  rights  of  the  parties  have  not 
been  fixed  by  contract,  but  are  to  be  settled  by  the  law  upon 
facts  of  the  case;  where  resort  is  to  be  had  to  an  implied  con- 
tract, to  a  legal  obligation  raised  by  the  law  out  of  the  natural 
equities  of  the  case,  in  the  absence  of  an  express  agreement. 

Neither  the  destruction  of  the  incomplete  building  by  a  sud- 
den tornado,  nor  its  falling  by  reason  of  a  latent  softness  of  the 
soil  which  rendered  the  foundation  insecure,  necessarily  pre- 
vented the  performance  of  the  contract  to  build,  erect,  and 
complete  this  building  for  the  specified  price;  it  can  still  be 
done  for  aught  that  was  opened  to  the  jury  as  a  defense,  and 
overruled  by  the  court. 

The  whole  defense  was  properly  overruled,  because  it  did  not 
show  the  performance  of  the  covenant  impossible,  or  any  lawful 
excuse  for  non-performance  of  the  contract. 

I  am  also  of  opinion  that  the  damage  occasioned  by  the  d»- 
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struction  of  the  building  by  the  gale  of  wind  must  be  borne  hj 
the  defendants,  for  the  reasons  before  giyen,  and  that  the  circuit 
court  be  advised  accordinglj. 


Entibitt  of  CoifTRACTS. — ^In  Brovm  ▼.  FUeh,  34  N.  J.  L.  422,  the  principal 
case  is  oited  to  confirm  the  principle  that  no  recovery  can  be  had  for  partial 
)jerformanoe  when  the  contract  is  entire,  unless  by  matual  consent  of  the 
parties,  or  the  defendant  has  himflelf  repudiated  the  contract,  or  lastly,  where 
the  plaintiff  is  justified  by  some  fault  of  the  defendant  in  abandoning  it:  See 
Mutual  BeneJU  L\fe  Insurance  Co.  ▼.  HiUyard,  37  Id.  4S3,  citing  the  principal 
case  as  to  "  act  of  God  '*  being  no  excuse  in  a  contract  of  this  character.  The 
principal  case  is  cited  as  a  definitive  authority  in  Coles  v.  Celluloid  Jiffy.  Co., 
39  Id.  327;  also  Marts  v.  Cumberland  Ins,  Co,,  44  Id.  483;  Orassmann  v.  Bonn^ 
39  N.  J.  £q.  49.  The  principal  casQ  received  the  highest  sanction  of  author- 
ity in  DermoU  v.  Jones,  2  Wall.  8.,  where  the  court  considered  the  two  cases 
parallel. 

NoN-FKRFOBMANCS  07  CONTRACT,  WHBN  ExcoBABLB. — To  0X01180  the  per- 
formance of  a  contract,  the  instrument  itself  must  make  some  suitable  pro- 
vision: Bacon  t.  Cobb,  45  111.  52,  citing  the  principal  case,  and  quoting  from 
the  decision  at  length.  Also  Steele  t.  Buek^  61  Id.  346,  citing  the  principal 
case,  and  stating  who  must  bear  the  loss. 

Kkcovkbt  or  Ixstaixmkntb  Paid:  See  iSdbMor*  t.  8amnitg%  46  DL  21^ 
citing  the  principal  cam  with  approbation* 
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Commercial  Insubance  Co.  v.  Halloce. 

[SI>inoBSB,64ft.] 
AOODTAKCB  OF  PBOPOSITION  TO  I^TSU&E  COMPLim  COKTBACT  OV  IXBUBAJIO^ 

and  the  policy  sent  by  mail  to  the  agent  for  delirery  cmnnot  be  reednded 
without  the  consent  of  the  insured 
DsBTBUcnoN  or  Pbopkbtt  Amnt  Risk  hab  CoiauurGU>  and  before  the 
policy  is  issued,  if  there  be  no  fraud  or  oonoaalment  by  the  party  in- 
sured, makes  the  company  liable. 

Assumpsit  on  policy  of  insuianoe  not  sealed.  Verdict  for 
plaintiff.  In  the  supreme  court  the  verdict  was  sustained.  The 
opinion  states  the  facts. 

J.  "W.  Scudder  and  Bradley^  for  the  plaintiff  in  error. 
Zahriakie,  for  the  def endimt. 

By  Court,  Elub,  J.  The  action  in  this  case  was  asaumpiii 
upon  a  policy  of  insurance  not  sealed.  No  question,  there- 
fore, arises  in  regard  to  a  formal  deliyezy  of  the  writing.  The 
true  question  is,  Was  the  policy,  under  the  circumstances  set 
forth  in  the  special  verdict,  complete,  so  that  the  company  had 
no  right  to  cancel  or  withhold  it  upon  receiving  information  that 
the  property  had  been  burned,  or  for  any  other  reason,  before  it 
had  been  received  by  the  assured.  If  the  policy  ever  took  effect, 
the  plaintiff's  right  of  action  was  complete. 

It  was  insisted,  for  the  plaintiff  in  error,  first,  that  Breck, 
who  received  the  premium,  had  no  right  to  insure  or  to  bind 
the  company.  But  admitting  this  to  be  so,  it  appears  that  the 
proper  officers  accepted  the  terms  proposed  through  him,  and 
signed  the  policy  on  the  thirteenth  of  March,  and  forwarded  it 
to  him  by  mail  for  the  assured.  It  being  well  and  satisfactorily 
established  as  law  that  the  acceptance  of  a  proposition  and  the 
■ending  notice  thereof  by  mail  complete  the  bargain,  although 
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the  letter  never  reaches  its  destination,  1  Parsons  on  Cont.  407, 
it  follows  that  the  company  was  bound  by  what  they  did  on 
that  day,  and  had  no  power  afterwards  to  revoke.  The  contract 
was  complete  when  the  proposition  made  on  the  one  side  was 
finally  accepted  on  the  other,  of  which  the  letter  written  by  the 
secretary  is  the  evidence.  The  mere  execation  of  the  policy 
would  have  been  equally  binding  without  any  such  letter,  had  it 
been  otherwise  satisfactorily  proved  to  have  been  meant  to  be  com- 
plete. The  writing  would  then  have  become  the  property  of  the 
assured,  and  if  withheld,  he  might  have  maintained  his  action 
of  trover,  or,  as  in  this  case,  assumpsU^  upon  proof  of  the  con- 
tents: Angell  on  L.  &  F.  Ins.,  sec.  31.  There  is  nothing  in  the 
letter  itself,  or  in  any  of  the  other  facts  found,  tending  to  show 
that,  when  the  policy  was  signed  and  mailed  to  Breck,  it  was 
meant  to  be  subject  to  any  future  action  on  either  side.  It  was 
as  much  the  property  of  the  assured,  and  the  premium  paid  the 
property  of  the  company,  before  it  was  delivered,  as  it  would 
have  been  had  the  policy  reached  the  hands  of  the  person  for 
whom  it  was  designed. 

The  point  most  relied  on  for  the  plaintiifa  in  error  was,  that 
inasmuch  as  the  property  insured  turned  out  to  have  been 
burned  before  the  policy  was  executed,  the  company  were  not 
bound  by  their  acceptance  of  the  plaintiff's  offer,  made  in 
ignorance  of  that  fact.  Had  they  only  undertaken  to  insure 
from  and  after  the  making  of  the  policy,  no  action  could  have 
been  maintained  for  a  prior  loss;  but  upon  referring  to  its  terms, 
it  appears  that  they  expressly  engaged  to  insure  the  premises 
from  the  tenth  of  March,  which  was  before  the  fire.  It  was  like 
the  insurance  of  a  vessel  lost  or  not  lost.  This  is  not  only  the 
plain  meaning  of  the  writing,  but  it  satisfactorily  appears  that 
both  parties  so  intended.  There  is  no  allegation  of  fraud  or 
concealment;  and  the  company,  having  unequivocally  agreed 
to  take  the  risk  of  a  fire  having  occurred  subsequent  to  the  time 
specified,  and  having  received  the  premium  for  so  doing,  cannot 
allege  that  they  acted  under  a  mistake. 

In  my  opinion,  the  judgment  must  be  affirmed. 

For  affirmance,  Williakson,  chancellor,  and  Elmbb,  Haines^ 
CoBNELiBON,  SwAiv,  and  Wood,  JJ. 

For  reversal,  Valbhtinb,  J. 


AocKFTAKCB  07  CoMT&ACT  BT  MAiL.^The  prucipAl  otse  Is  dtod  witii 
approval  in  WaUr  CommisshMn  qf  Jeney  CUy  y.  J^rram,  32  N.  J.  L.  511} 
alao  NoHhampton  Mutual  Live-ttock  Ins,  Co.  y.  TuUU^  40  Id.  4S0,  which,  as  to 
its  facts,  is  a  case  directly  in  point.  PoUs  v.  WJtiiehead,  20  N.  J.  Bq.  SO,  alao 
eltes  the  principal  case  to  confirm  the  sufficiency  of  aooe^ting  a  contract  by  maiL 
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Cook  ».  Johnson. 

[1  BxAaLBT'a  Cramoxbt,  61.] 
VOLUIVTART  CONTBTAirCE  IX  TrUST  FOR  WiFB  BT  AOOOMMODATION  IXDOUUI 

AVTER  NoTB  HAS  BBKN  PROTESTED  is  fraadulent  and  Toid  as  to  the  paye« 
of  the  note. 

VOLUNTART  CONYETAHCE,  EFFECT  OF  WhIOH    IS    TO    DEPRIVE  CREDITOB  Off 

Payment  of  Debt,  is  fraadulent  and  void,  notwithstanding  the  donor's 
denial  of  any  intent  to  defraad  his  creditor. 

Aooommodation  Ixdorser  of  Note  is  as  Much  Debtor  after  Protest 
OF  Note  as  Maker  Hdiself,  and  a  conveyance  by  him  after  protest, 
but  before  judgment  obtained  on  the  note,  may  be  fraudulent  as  to  the 
payee. 

V0L021TART  Conveyance  is  Presumed  Fraudulent  as  to  Debts  Ante*- 
cedentlt  Due,  and  no  circumstaucis  will  permit  those  debts  to  be  affected 
by  the  conveyance,  or  repel  the  legal  presumption  of  fraud. 

Where  One  is  Indorser  on  Com^tercial  Paper,  Voluntary  Conveyance 
IS  No  Better  Protection  against  such  debt,  whether  the  paper  is  or  is 
not  due  at  the  time  of  the  conveyance,  than  against  a  debt  contracted  for 
the  debtor's  own  benefit  and  actually  due  and  payable  when  the  convey- 
ance is  made. 

Voluntary  Conveyance  Made  in  Contemplation  of  Future  Debts 
is  not  bona  fid^  And  will  be  set  aside  as  fraadulent  against  such  cred- 
itors. 

DnriKRENCB  between  Existing  and  Subsequent  Debts  in  Reference  to 
Voluntary  Conveyances  is  that  as  to  the  former  the  fraud  is  an  inference 
of  law,  while  as  to  the  latter  there  must  be  fraud  in  fact. 

JvDOMENT  Creditor  has  Right  to  have  Fraudulent  Conveyance  Re- 
moved and  title  cleared  up  by  decree  in  equity  before  selling  the  property 
under  his  execution. 


vnoer  nis  ezecuuon. 

Box  in  equity.    The  opinion  states  the  case. 

8tl 
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E.  W.  Scudder,  for  the  complainant. 
James  S.  Oreen,  for  the  defendants. 

By  Court,  WnxiAxaoif,  Chancellor.  However  mnch  I  maj 
regret  that  one  of  the  defendants,  who  is  a  widow,  should  be 
deprived  of  the  only  property  she  has  for  the  support  of  herself 
and  children,  I  nevertheless  cannot  close  my  eyes  to  the  fraud, 
which  is  so  apparent  in  the  transfer  of  the  husband's  property, 
in  trust  for  his  wife. 

William  Johnson  was  an  accommodation  indorser  for  one 
Tyson,  on  a  note  for  three  hundred  and  twenty-two  dollars  and 
thirty-nine  cents,  which  l>^son  gave  to  the  complainant  in  pay- 
ment for  house  furniture,  which  the  complainant,  who  is  a  cabinet- 
maker, had  sold  him.  When  Johnson  indorsed  the  note,  on  the 
eighth  of  September,  1856,  he  was  the  owner  of  some  personal 
property,  and  of  a  small  farm  in  the  neighborhood  of  Princeton. 
The  note  fell  due  on  the  eighth  of  February,  1857,  and  was  pro- 
tested for  non-payment.  On  the  fourteenth  of  February,  Johnson 
conveyed  his  real  estate  to  Edward  Stockton,  in  trust  for  his 
wife.  On  the  twenty-seventh  of  February  he  sold  all  his  personal 
property  at  public  vendue.  It  was  all  bought  in  by  his  mother- 
in-law,  and  she  gave  Johnson  her  note  in  payment.  On  the 
second  of  March  suit  was  commenced  on  the  note,  and  a  judg- 
ment obtained  against  both  Tyson  and  Johnson.  Execution  has 
been  issued,  and  returned  nulla  bona. 

Johnson,  in  his  answer,  denies  that  he  conveyed  his  property 
with  intent  to  defraud  the  complainant.  He  alleges  he  sold  his 
personal  property  because  he  had  no  further  need  of  it,  and  that 
he  conveyed  his  real  estate  in  trust  for  his  wife,  because  it  wab 
owing  to  her  industry  and  frug^ality  that  he  was  principally  in- 
debted for  the  personal  property  he  had  accumulated,  and  to 
carry  out  a  promise  he  had  made  her  several  months  before. 

The  denial  of  the  defendant  of  any  intent  to  defraud  his 
creditor  can  avail  nothing  in  view  of  the  circumstances  under 
which  the  conveyance  was  made.  Its  effect  is  to  deprive  his 
creditor  of  the  payment  of  his  debt,  and  it  is  void  under  the 
statute,  and  by  the  common  law  independent  of  the  statute. 
There  is  no  proof  of  the  alleged  promise  that  he  would  convey 
the  property  in  trust  for  his  wife.  But  if  such  promise  had  been 
proved,  it  would  not  avail  the  defendant. 

It  was  argued,  for  the  defendant,  that  at  the  time  of  the  con- 
veyance the  debt  did  not  exist  as  a  debt  of  Johnson;  that  he 
was  merely  an  accommodation  indorser,  and  his  liability  was 
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not  fixed  until  after  judgment.  This  is  a  very  nice  point  to 
take  in  a  question  of  fraud.  The  defendant  had  made  a  con- 
tract, by  which  he  was  under  a  legal  obligation  to  pay  the  debt 
if  the  drawer  of  the  note  made  default.  He  certainly  was  as 
much  the  debtor  after  the  note  was  protested  as  the  drawer  him- 
self. There  was  a  debt  then  due  and  payable  from  him  to  the 
complainant.  If  he  has  disposed  of  his  property,  so  as  to  place 
it  beyond  the  reach  of  a  judgment  and  execution  arising  out  of 
such  a  contract,  the  conyeyanoe  is  as  much  a  fraud  against  such 
A  creditor  as  it  would  be  against  any  creditor. 

Although  there  is  some  conflict  of  authority,  I  think  the  prin- 
ciple is  correctly  laid  down  by  Chancellor  Kent  in  Reade  v.  Liv* 
ingsian,  3  Johns.  Oh.  500  [8  Am.  Dec.  520],  *'  that  if  the  party  is 
indebted  at  the  time  of  the  voluntary  settlement,  it  is  presumed 
to  be  fraudulent  in  respect  to  such  debts  (that  is,  those  antece* 
dently  due),  and  no  circumstances  will  permit  those  debts  to  be 
affected  by  the  settlement,  or  repeal  the  legal  presumption  of 
fraud."  Where  a  man  is  indorser  upon  commercial  paper,  a 
voluntary  conveyance  is  no  better  protection  against  such  a 
debt,  whether  the  paper  is  or  is  not  due  at  the  time  of  the  con- 
veyance, than  against  a  debt  contracted  for  the  debtor's  own 
benefit,  and  actually  due  and  payable  when  the  conveyance  is 
made.  But  if  the  distinction  which  is  attempted  could  be 
drawn,  and  it  appeared  that  the  complainant's  was  a  debt  sub- 
sequent to  the  conveyance,  it  would  not  benefit  the  defendant. 

I  think  the  circumstances  of  this  case  show  actual  fraud,  and 
that  tjjie  conveyance  was  made  with  the  view  of  placing  the 
property  beyond  the  reach  of  this  creditor.  In  that  view,  it 
matters  not  whether  the  debt  due  the  complainant  was  ante-^ 
cedent  or  subsequent  to  the  conveyance.  There  can  be  no 
doubt  that  where  the  voluntary  conveyance — a  settlement  upoi& 
a  wife  or  child — ^is  made  in  contemplation  of  future  debts  it  is 
not  bona  Jide,  and  will  be  set  aside  as  fraudulent  against  such 
creditors.  The  difference  between  existing  and  subsequent 
debts,  in  reference  to  voluntary  conveyances,  is  this:  as  to  the 
former,  the  fraud  is  an  inference  of  law,  but  as  to  the  latter, 
there  must  be  fraud  in  fact:  1  Story's  Eq.  Jur.,  sec.  361;  Beads 
V.  Livingston,  3  Johns.  Ch.  497,  501  [8  Am.  Dec.  520|.  Whether 
we  view  this  as  an  existing  or  subsequent  debt,  the  conveyance 
must  be  regarded  as  fraudulent  against  this  creditor. 

It  was  insisted  that  the  complainant  has  a  remedy  at  law 
under  the  statute:  Nix.  Dig.  251, 330.  The  complainant  asks  this 
court  to  remove  the  fraudulent  conveyance  out  of  the  way.    It 


884  CooE  V.  Johnson.  [New  JexBSjp 

is  true,  lie  may  sell  Johnson's  interest  in  the  property  aa  it  now 
stands  with  the  legal  title  in  the  trustee;  but  he  is  not  obliged 
to  sell  it  with  this  fraudulent  conyeyance  coTering  it,  and  run 
the  risk  of  its  being  satisfied.  He  has  the  right  to  haye  the 
title  cleared  up  before  the  sale.  This  is  the  only  court  that  can 
do  that 
The  complainant  is  entitled  to  a  decree. 

VOLUNTABT  CONVETANCES,  WHBK  FRAUDnLBNT  AS  TO  SUBSEQtrBNT  CRED- 
ITORS: BulliU  V.  Taylor,  69  Am.  Deo.  412,  and  oases  oited  in  the  note  419; 
eec  Ladd  v.  Wiggiii,  Id.  651;  Huggina  ▼.  Pemne,  68  Id.  131.  The  diatino- 
tion  between  existing  and  subsequent  debts  in  referenoe  to  yolnntary  couTcy 
ances  is  that  as  to  the  former  fraud  is  an  inference  of  law;  but  as  to  subse- 
quent debts  there  is  no  such  necessary  legal  presumption,  and  there  must  be 
proof  of  fraud  in  fact:  Bel/ord  v.  Crane,  10  K.  J.  Eq.  272,  citing  the  principal 
case.  Voluntary  conveyance  made  with  an  intent  to  avoid  the  payment  of 
debts  to  be  contracted  in  the  future  is  void  as  to  future  creditors:  Cii^ 
National  Bank  v.  Hamilton,  34  Id.  160;  Bishop  v.  Redmond,  83  Ind.  160,  citing 
the  principal  case.  A  deed  fraudulent  in  fact  may  be  avoided  by  either  ante- 
cedent or  subsequent  creditors:  Allaire  v.  Day,  30  N.  J.  Eq.  236,  citing  the 
principal  case.  As  to  subsequent  debts,  fraud  in  fact  must  be  shown:  Clajlin 
▼.  Mess,  30  Id.  212,  citing  the  principal  case. 

Voluntary  SETTLEBCsirr  Made  wiTHonr  Fbauduuent  Intent  cannot 
SB  Avoided  by  Subsequent  Creditobs:  Inhabittints  qf  Pelham  v.  Aldrich, 
69  Am.  Dec.  266;  BalUU  v.  Taylor,  Id.  412.  Voluntary  conveyance  is  valid 
if  not  at  tho  time  prejudicial  to  any  one's  rights,  and  not  made  in  contem- 
plation of  any  future  fraud  or  injury:  Cof^penUr  v.  CarpemUr,  27  N.  J.  Eq. 
603,  citing  the  principal  case. 

Intent  to  Defraud  Creditors. — ^In  Hempstead  v.  Johnson,  65  Am.  Dea 
453,  it  is  said  that  this  intent  is  necessary  to  make  the  conveyanoe  fraudu- 
lent; and  see  Dodd  v.  McCraw,  46  Id.  301.  The  principal  case  is  cited  to 
the  point  that,  though  the  answer  deny  the  fraudulent  intent  or  motive^ 
intentions  and  motives  are  not  facts  touching  which  tho  answer  is  conclusive: 
Bel/ord  v.  Crane,  16  N.  J.  Eq.  270. 

Creditor  must  Exhaust  Legal  Remedy  before  Equity  will  Set  aside 
Fraudulent  Conveyance:  lleyneman  v.  Dannenberg,  65  Am.  Dec.  519;  see 
Orimsleij  v.  Hooker,  67  Id.  227;  Oreen  v.  Komagay,  Id.  261,  and  cases  cited 
in  the  uutcs.  A  creditor,  having  exhausted  his  remedy  by  execution  at  Liw, 
may  come  into  equity  to  have  a  conveyance  set  aside  as  fraudulent:  Brown  v. 
Ftdler,  13  N.  J.  Eq.  272,  citing  the  principal  case;  see  Dunkam  v.  Cox,  64 
Am.  Dec.  460;  Snodgrass  v.  AtidreiM,  Id.  109. 

Presumption  of  Fraud ulency  of  Voluntary  Conveyance  as  to 
Existing  Creditors.  Such  a  presumption  arises,  but  whether  it  wva  prima 
fade  or  conclusive  was  not  decided:  Hutcliinson  v.  Kelly,  39  Am.  Dec.  250; 
see  also  "Intent  to  Defraud  Creditors,"  supra,  and  cases  there  cited.  The 
principal  case  is  cited  to  the  point  that  a  voluntary  settlement  ia  conclusively 
presumed  fraudulent  as  to  existing  debts:  Annin  v.  Annin,  24  N.  J.  £q.  194; 
Haston  v.  Gainer,  81  Id.  704. 

The  principal  case  is  cited  to  the  point  that  an  accommodation  indorser 
is  a  debtor  from  the  time  of  his  indorsement,  and  though  his  liability  at  the 
outset  ia  only  oontingemt,  if  it  afterwards  becomes  absolute  he  is  esteemed  a 
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debtor iropiifeidttK  ud  a «nbwiq[iwil ▼oiantMy coofiyiMw  1ijliiBiwiUb# 
adjudged  frMdnknis  /\mI[t.A^,29  N.  J.Bq.566b;  aad  to  the  point  that 
a  bill  to  haTe  oonveyanoe  deeUred  fiaadiileiit  m  ageixut  orediton  may  inure 
for  the  benefit  not  only  of  all  ■abseqnent  Inoombraaoen,  bat  of  ell  other 
oraditon:  Vcarheei  ▼.  A/oni»  14  Id.  168. 


Ames  v.  New  Jebset  Franeldote  Compant. 

[1  Bamnfi  OaAaom.  66.] 

DDonujnai  in  Bill  to  Eoubolom  MoBXOAaa  ksid  jtot  Filb  Csom-biu. 
to  haTe  mwtaka  in  mortgage  oorrected,  for  if  entitled  to  thia,  they  may 
be  protected  by  the  decree  npon  the  original  bill. 

DtVBfnaHT  IN  FoaaoLoauBB  Bun  xa  not  Ebtrlxd  to  katb  IfmaKX  m 
Mosvaaoa  CoaRaonm  by  whloh,  throogh  miitake  of  the  aeriTener,  the 
mortgpigee  obtaina  a  lien  upon  more  property  than  waa  inteoded,  for  there 
ia  no  reaaon  why  the  creditor  ahonld-  be  compelled  to  relinqniih  any  of 
hia  aecority  nntQ  hia  debt  ia  paid;  he  who  aeeka  equity  moat  do  eqnity, 
and  the  defendant  mnat  pay  hia  debt,  which  will  relieve  the  property  and 
correct  the  mtstake  withoat  the  intervention  of  the  ooort. 

iuMUOL  MoBaaaaxE  has  mo  Kqum  to  havs  Mutakb  Gobbbotbd  nr  Bkhiob 
HoKEOAOB»  by  id&sch,  through  miataka  of  the  aorivHier,  the  aanior  matt* 
gagee  obtaina  a  lien  npon  more  property  than  waa  intended^  for  he  b 
bonnd  by  the  record  o<  the  aenior  mortgage. 

Bill  for  f oredosure.    The  opinion  gtatos  tha  omm» 

B.  BdmiUon^  for  the  complainant. 

jS.  Oreen  and  L  W,  Soudder,  for  the  defendants. 

By  Coorty  WiLUAiaoVy  Chancellor.  The  complainant's  faill  ia 
for  the  foredosure  of  a  mortgage,  which  corera  seyeral  tracts  of 
land  in  the  county  of  Sussex.  The  property  embraced  in  the 
mortgage,  with  the  exception  of  certain  ores  on  or  within  the 
mortgage  property,  were  conyeyed  to  the  New  Jersey  Franklin* 
ite  Company  by  the  complainant.  By  the  agreement  of  purchase, 
the  company  were  to  secure  a  part  of  the  purchase-money  upon 
the  property  conveyed  to  them.  The  mortgage  in  question  was 
executed  for  that  purpose  in  pursuance  of  the  agreement.  By 
mistake  of  the  scrivener,  it  embraced  not  only  the  property 
which  the  complainant  had  conveyed  to  the-company,  but  the 
excepted  ores  also,  which  were  not  conveyed  by  the  deed,  but 
expressly  excepted  in  it.  These  excepted  ores  at  that  time  be- 
longed to  other  parties,  who,  after  the  execution  of  the  mort* 
gage,  conveyed  them  to  the  company.  The  company  afterwards 
conveyed  them,  together  with  the  property  embraced  in  the  com* 
plainant's  mortgage,  to  Ashbel  Oreen  and  two  others,  in  trust  as 
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a  mortgage  Beonritj  for  certain  oonpon  bonds,  to  be  xssaed  by 
{he  company,  not  to  exceed  in  amount  three  hundred  thousand 
dollars.  The  company  and  {he  {rustees  have  answered  sepa- 
rately. They  set  up  in  their  answers  and  claim  tha{,  by  reason 
of  the  mistake,  it  should  be  decreed  iiiat  {he  complainant's 
mortgage  does  not  embrace  the  excepted  ores,  and  that  they 
should  not  be  subjected  to  a  sale  to  satisfy  the  mortgage  debt. 
The  company  filed  a  cross-bill,  praying  {hat  the  mortgage  might 
be  reformed.  I  do  not  consider  the  cross-bill  necessary.  If, 
under  the  circumstances,  the  defendants  are  entitled  to  haye  the 
mistake  corrected,  there  is  no  difficulty  in  accomplishing  that 
object  by  a  decree  upon  the  original  bill,  declaring  that  the 
complainant,  by  reason  of  the  mistake,  is  not  entitled  to  have 
the  property  in  dispute  sold  to  pay  his  debt.  A  cross-bill  was 
not  necessary  for  the  purpose  of  relief;  nor  was  it  necessary  for 
the  purpose  of  discoyery.  Before  the  passage  of  the  statute 
(Nix.  Dig.  92,  sec.  40),  which  authorizes  a  defendan{  after  he  has 
filed  his  answer  to  exhibit  interrogatories  to  {he  complainant, 
which  shall  be  answered  by  him  on  oath,  and  which  shall  be 
evidence  in  the  cause  in  the  same  manner  and  to  the  sameeflbct 
as  the  defendant's  answer  to  {he  complainant's  bill,  a  cross-bill 
was  necessary  for  the  purpose  of  discoyery,  because  by  a  settled 
rule  of  equity  a  complainant  in  a  suit  cannot  be  examined  as  a 
witness  in  that  suit:  Story's  Bq.  PL,  sec.  890;  Mayor  of  Cot^ 

Chester  y. ,  1  P.  Wms.  696.    A  complainant  may  now  be 

examined  under  the  act  of  1849:  Nix.  Dig.  887,  sec.  22.  But 
notwithstanding  the  s{a{u{e,  the  party  may  still  file  a  cross-bill 
if  he  pleases.  The  court,  howeyer,  ought  not  to  encourage  it, 
as  it  increases  the  expense  of  litigation. 

The  company,  as  far  as  {hey  are  concerned,  are  no{  enti{led 
to  haye  the  mistake  corrected.  The  mortgage  has  become  for- 
feited. The  company  owe  {he  debt.  Although  the  complainant 
obtained  a  lien  upon  the  property  through  the  mistake  of  the 
Bcriyener,  there  is  no  reason  why  the  creditor  should  be  com- 
pelled to  relinquish  his  security  until  his  debt  is  paid.  The 
maxim  is.  He  who  asks  equity  must  do  equity.  The,  company 
must  pay  their  debt.  That  will  relieye  the  property,  and  {he 
mistake  will  be  corrected  without  {he  interyention  of  {his  court. 
It  is  certainly  more  equitable  that  {he  defendants  should  be 
reUeyed  in  this  way  than  by  a  decree  of  the  court. 

The  trustees  are  not  entitled  to  any  relief.  It  api)ears  by 
their  answer  that  the  mortgage  was  executed  to  them  as  a 
security  for  such  coupon  bonds  as  the  company  might  issue. 
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They  do  not  allege  that  any  bonds  have  been  issned.  The 
trustees,  therofore,  hold  the  lands  as  mortgagees,  in  tmst  for 
the  company;  and  as  I  have  already  said,  there  is  no  ground  for 
this  court's  correcting  the  mistake  for  the  benefit  of  the  com- 
pany. 

Bat  even  if  there  was  a  debt  dne  secured  by  the  mortgage,  I 
am  not  clear  that  it  would  be  equitable,  as  between  the  mort- 
gage creditors,  that  the  mistake  should  be  corrected.  The  debt 
is  due  to  the  complainant,  and  it  ought  to  be  paid  out  of  the 
defendants'  property.  If  the  complainant  has  acquired  a  lien, 
although  by  mistake,  upon  Tvhat  principle  is  he  under  any  obli- 
gation to  release  it  for  the  benefit  of  the  other  mortgagee  ?  The 
complainant's  mortgage  was  upon  record  when  the  second  mort-' 
gage  was  given.  The  creditors,  those  under  the  second  mortgage, 
if  there  are  any,  knew  of  the  first  mortgage,  and  what  property  it 
covered.  The  record  was  notice.  They  became  creditors  under 
the  second  mortgage,  subject  to  the  first  mortgage,  as  it  stood 
upon  the  record.  They  have  no  equity,  therefore,  which  is 
superior  to  that  of  the  complainant. 

The  complainant  is  entitled  to  a  decree,  and  to  have  the  mort- 
gaged premises  which  are  embraced  in  his  mortgage  sold  to  pay 
his  debt. 


Defkndajit  Ssbkiko  ArrxBKATivx  Rblust  must  do  go  BT  Means  oi 
Cboss-bills  Tarleton  v.  Vieiaa,  41  Am.  Dec.  103,  note  196.  In  modem  timea, 
iho  court  of  equity  has  dispensed  with  the  necessity  of  a  cross-bill  in  cases 
where  the  whole  matter  is  before  the  court»  and  the  party  is  not  thereby  de- 
prived of  any  of  his  substantial  rights  by  a  decree  in  the  existing  suit:  Hud" 
nil  V.  Naah^  16  K.  J.  Eq.  555;  Vanderveer  v.  Iloleomb,  17  Id.  90;  McOuckin 
V,  KUntf  31  Id.  45S,  citing  the  principal  case.  A  decree  may  be  made  iu  a 
court  of  equity  detcrmiuing  the  rights  of  co-defendants  in  a  controversy 
between  themselves,  in  which  the  complainant  has  no  interest,  when  the 
question  ia  brought  before  the  court  by  the  pleadings  and  proofs:  Vcander* 
veer  v.  Ilolcambt  17  Id.  550,  citing  the  principal  case. 

He  Who  Seeks  Equity  must  do  Equity:  Yard  v.  Paei/ie  AftUual  Ins, 
Co,,  64  Am.  Dec.  467;  Garland  v.  Hwen,  15  Id.  756. 

When  Equity  Corrects  Mistajlx  im  Instrument:  Anderson  v.  Tydings, 
63  Am.  Dec.  708;  BeU  y.Mehen,  06  Id.  329;  Moore  v.  Viek,  82  Id.  302;  (7/<ap- 
man  V.  Allen,  1  Id.  24;  CogerY.  McOee,  6  Id.  610;  OOk^  v.  Moart,  7  Id. 
659;  Fiaher  v,  Maff,  5  Id.  626. 

'    The  principal  case  was  avfirmed  on  Afpiali  Nm§  Jersey  F^mmhlimU 
Co.  T.  Ames,  12  N.  J.  Bq.  612. 
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Knight  v.  Pageer. 

Teust  Died  Exxcutcd  bt  Debtor  with  Intbnt  to  Dblat  Cbsdrdbb  if 
fraudulent  in  fact  against  his  crediton. 

ViGiLAirr  Cbkditob  has  Riobt  to  hays  Psopebvy  ov  his  Bxbiob  8o» 
jbctko  bt  Dub  Coubsb  of  Law  to  the  payment  of  hia  debts;  and  any 
dispoaition  of  his  property  by  the  debtor,  to  have  it  appropriated  in  any 
other  way  for  that  purpose,  is  in  viohition  of  the  legal  rights  of  his  ciedi- 
tor,  and  is  a  fraud  upon  him. 

,A/»IGNMBNT  OF  HIS  PbOPEBTT  BT  DeBTOB  FOB  BSHSFir  OF  HIS  CbBDHOBA 

pending  an  action  against  him  is  fraudulent  and  Ycid  against  the  plaint- 
iff in  the  action. 

It  is  no  Justificatiok  of  Assionmxmt  of  his  Pbopxbtt  bt  Debtob 
that  it  would  sell  to  better  advantage  under  saoh  disposition  of  it  than 
by  the  sheriff  under  an  execution. 

Debtor  Who,  Bblievino  Himself  Soltemt,  Places  his  Pbopebtt  bb- 
TOND  Reach  of  Pbocess  of  Law  hinders,  delays,  and  defrauds  his 
creditors,  notwithstanding  he  provides  an  ample  fund  for  the  payment  of 
his  debts,  and  his  creditors  are  ultimately  to  be  paid  in  full. 

Debtor,  on  Eve  of  Jttdoment  aoainst  Him,  and  knowing  himself  to  be 
solvent,  may  make  a  general  assignment  of  his  property  for  the  benefit 
of  his  creditors,  but  he  must  make  it  in  conformity  with  the  statute. 

Assignment  of  Pbopebtt  not  in  CoNFOBMirr  with  Statuti^  and  impos- 
ing upon  creditors  terms  not  contained  therein  and  at  varianoe  therewith 
ia  fraudulent  in  law. 

Bill  in  equity.     The  opinion  states  the  case. 
T.  ff.  Dudley,  for  the  complainants. 
F.  D.  Vroam,  for  the  defendants. 

By  Court,  Williamson,  Chancellor.  This  bill  is  filed  by  the 
complainants,  on  behalf  of  themselves  and  such  other  creditors 
of  John  Packer  as  shall  contnbute  to  the  expenses  of  this  suit, 
to  set  aside  a  deed  of  trust  made  by  Packer *to  John  W.  Fenni- 
more  and  Charles  Stokes.  The  complainants  are  judgment  and 
execution  creditors  of  Packer,  and  they  complain  of  this  deed 
as  fraudulent  in  fact  and  in  law,  and  as  having  been  made  for 
iho  purpose  of  delaying  and  defeating  creditors.  The  answers 
deuy  that  there  was  any  fraud  in  fact.  The  cause  is  brought  to 
a  final  hearing  upon  the  bill  and  answers.  ' 

Although  the  debtor  denies  that  he  had  any  fraudulent  intent, 
in  executing  the  deed,  he  avows  that  he  was  solvent  at  the  time, 
«nd  was  able  to  pay  his  debts;  and  that  his  property,  if  it 
could  be  sold  at  a  fair  and  reasonable  price,  would  be  sufficient 
to  meet  the  demands  of  his  creditors.  This  is  but  an  acknowl- 
^gment  that  he  executed  the  deed  to  prevent  his  property 
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being  sacrificed  under  the  impending  suit  at  law  of  the  com- 
plainants. If  the  deed  was  executed  on  the  part  of  the  debtor 
with  an  intent  to  delay  his  creditors,  that  intention,  being  a 
fraudulent  one,  will  make  the  deed  fraudulent  in  fact  against 
his  creditors.  The  Tigilant  creditor  has  a  right  to  haye  the 
property  of  his  debtor  subjected  by  due  process  and  course  of 
law  to  the  payment  of  his  debts;  and  any  disposition  by  the 
debtor  of  his  property,  to  haye  it  appropriated  in  any  other  way 
for  that  purpose,  is  in  violation  of  the  legal  rights  of  his  creditor^ 
and  is  a  fraud  upon  him.  The  complainants  were  prosecuting^ 
at  law.  They  were  on  the  eye  of  recoyering  a  judgment.  At 
that  moment  the  defendant  executes  a  deed  for  specific  real 
estate  to  Fennimore  and  Stokes,  for  the  benefit  of  his  creditors, 
upon  certain  terms  in  the  deed  specified.  He  declares  that  he 
is  solvent;  that  he  has  property  enough  to  pay  his  debts;  that* 
he  will  not  have  it  sacrificed  by  a  sale  on  judgment  and  execu* 
tion;  that  the  creditors  must  take  it  on  his  terms;  and  to  cany 
out  these  purposes,  he  makes  the  deed  of  trust.  That  it  was 
made  for  the  purpose  of  delaying  the  complainants  in  the  col* 
lection  of  their  debts  is  substantially  avoided.  Its  justification 
is,  that  the  property  would  sell  to  better  advantage  by  the  dis- 
position he  has  made  of  it  than  by  the  sheriff  under  an  execu- 
tion. A  debtor  cannot  take  his  property  in  this  way  beyond 
the  reach  of  the  law  for  his  own  benefit  and  to  the  delay  of  hia 
creditors.  He  cannot,  by  a  deed  of  this  kind,  get  a  further  delaj 
in  paying  his  debts. 

This  case  is  to  be  examined  and  decided  upon  the  acknowF* 
edged  fact  that  the  property  is  sufficient  to  pay  all  the  debtor's 
liabilities.  This  he  admits  in  his  answer,  and  the  admission 
should  be  taken  very  strong  against  him,  because  he  does  not 
give  us  the  value  of  the  property,  or  the  incumbrances  upon  it^ 
or  the  amount  of  his  debts,  or  any  clew  whatever  by  which  we 
can  approximate,  by  any  calculation,  as  to  how  the  value  of  the 
property  will  compare  with  the  amount  of  his  debts.  The 
debtor,  anticipating  that  his  expectations  would  be  realized,  has 
provided  for  the  disposition  of  the  surplus. 

*'  A  voluntary  assignment  was  executed  by  A  and  B,  convey- 
ing the  whole  of  their  estate  and  effects  to  0,  in  trust,  for  the 
benefit  of  all  their  creditors.  It  appeared  by  the  answer  that 
the  assignors  executed  it  because  they  were  unable  to  pay  their 
debts,  as  they  would  respectively  fall  due  and  become  payable, 
and  with  a  view  of  having  their  effects  and  claims  turned  to  the 
best  account,  and  to  have  them,  or  the  proceeds  thereof,  applied 
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to  the  pajment  and  satisfaction  of  their  debts  and  liabilities,  so 
far  as  the  same  were  necessary  for  that  purpose.  It  also  ap- 
peared that  at  the  time  of  its  execution  the  assignors  supposed 
they  were  goWent  and  would  have  a  surplus  after  paying  all  their 
debts.  Held,  that  the  assignment  was  made  with  the  intent  to 
hinder,  delay,  or  defraud  the  creditors  of  A  and  B:"  Van  Nest  v. 
Toe,  1  Sandf.  4.  The  vice-chancellor  in  this  case  remarks: 
"  The  law  provides  that  the  debtor  shall  fulfill  his  obligations, 
and  on  his  default,  it  gives  to  the  creditor  his  '  lawful  suit '  for 
the  recovery  of  his  demand,  and  the  sale  of  the  prox)erty  of  the 
debtor  for  its  payment.  This  is  a  strict  right.  And  the  debtor 
who,  believing  himself  more  than  solvent,  places  his  property 
beyond  the  reach  of  the  process  of  the  law,  whatever  may  lie 
the  pretense  under  which  he  cloaks  the  act,  in  the  language  of 
the  statute  of  frauds,  *  hinders'  and  '  delays,'  and  ultimately 
*  defrauds  '  his  creditors.  It  is  no  answer  to  this  argument  to  say 
that  the  debtor  x^i'ovides  an  ample  fund  for  the  payment  of  the 
debt,  and  that  the  creditor  is  ultimately  to  be  paid  in  full.  The 
law  gives  to  the  creditor  the  right  to  determine  whether  his 
debtor  shall  have  further  indulgence,  or  whether  he  will  pursue 
his  remedy  for  the  collection  of  the  debt. " 

It  may  be  asked  whether  a  debtor,  on  the  eve  of  a  judgment 
against  him,  and  with  full  knowledge  that  he  is  solvent,  and 
with  x>roperty  which,  under  the  hammer  of  the  sheriff,  will  more 
than  pay  his  debts,  may  not  make  a  general  assignment  under 
the  act  for  the  benefit  of  his  creditors.  Undoubtedly  he  may. 
The  law  has  made  this  provision  for  the  benefit  of  creditors, 
and  to  secure  to  them  an  equal  and  just  division  of  the  estates 
of  their  debtors.  It  secures  the  creditor  by  compelling  the 
debtor  to  give  an  inventory  of  his  property  under  oath; by  com- 
pelling the  assignee  to  give  security  for  the  faithful  performance 
of  his  trust;  by  providing  a  mode  to  x)i*otect  the  bona  Jide  cred- 
itor from  mere  fictitious  demands  against  the  estate;  by  excep- 
tions to  and  trial  of  claims;  by  providing  a  mode  for  the  sale  of 
the  property;  and  by  securing  to  the  creditors  an  easy  and 
expeditious  mode  of  having  the  trust  executed.  This  act  is  for 
the  benefit  of  the  creditors,  and  not  of  the  debtor.  It  is  not  to 
prevent  the  debtor's  property  from  being  appropriated  by  the 
creditors  by  due  course  of  law,  but  it  provides  a  due  course  of 
law  by  which  it  may  be  so  appropriated.  But  the  debtor  in  this 
case  has  not  availed  himself  of  the  benefit  of  the  statute.  He 
has  chosen  his  own  mode  of  assignment.  He  has  directed  his 
trustees  to  sell  his  property  at  public  or  private  sale,  and  to  pay 
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Buch  creditors  as  shall,  within  a  year,  exhibit  their  daims  nnder 
oath,  and  to  hold  the  surplus  for  his  benefit. 

In  my  judgment,  the  intent  with  which  the  debtor  made  the 
deed  was  a  fraudulent  one.  The  effect  of  it  is  to  delay  the  com- 
plainants in  the  collection  of  their  debts.  The  deed  must,  there- 
fore, be  declared  fraudulent  and  void  as  against  creditors. 

But  I  consider  this  deed  fraudulent  in  law,  because  it  is  in 
contrayention  of  the  assignment  act.  This  deed  is  in  effect  an 
assignment  of  all  the  debtor's  property  for  the  benefit  of  his 
creditors.  It  conyeys  real  estate  only,  and  particularly  describes 
it  in  the  deed.  But  the  amended  bill  charges  that  this  is  all 
the  real  estate  of  the  debtor,  and  that  he  is  possessed  of  no  per- 
sonal property  within  the  state.  These  allegations  are  not 
denied,  and  must  be  taken  as  true. 

This  raises  the  question  whether  a  debtor  can  make  an 
assignment  of  his  property  for  the  benefit  of  his  creditors  in 
any  other  mode,  except  under  the  act,  which  may  not  be  avoided 
by  judgment  and  execution  creditor.  The  act  directs  how  a 
general  assignment  shall  be  made  and  executed.  If  it  is  made  in 
the  manner  the  act  prescribes,  the  creditors  must  submit  to  it 
The  judgment  creditor  must  come  in  nnder  the  assignment,  and 
cannot  enforce  his  judgment  against  the  debtor's  property.  The 
statute  has  guarded  and  protected  his  rights  under  such  an  as- 
signment. But  may  a  debtor  make  an  assignment  disregarding 
the  proyisions  of  the  statute,  and  compel  a  creditor  to  come  in 
under  it? 

Is  this  assignment  good?  It  gives  the  creditors  a  year  to  pre- 
sent their  claims.  The  statute  gives  three  months.  It  directs 
the  trustees  or  assignees  to  pay  such  claims  as  shall  be  presented 
under  oath  within  a  year.  The  statute  protects  the  bona  fide 
creditor  by  allowing  him  to  file  exceptions  to  the  claim  of  any 
creditor,  and  to  have  the  claim  tried  by  a  jury.  This  deed  cuts 
off  all  creditors  from  any  right  to  a  dividend  who  do  not  present 
their  claims  within  a  year,  and  directs  the  trustees  to  hold  the 
surplus  for  the  debtor's  benefit.  The  statute  allows  a  creditor 
to  avail  himself  of  the  proceeds  of  the  debtor's  estate  as  long  as 
there  is  a  fund  in  the  hands  of  the  assignee. 

Again:  this  deed  provides  that  the  debtor  shall  remain  in  pos- 
session of  the  property,  and  in  the  receipt  of  the  rents  and 
profits,  so  long  as  the  property  remains  undisposed  of.  Most 
certainly  a  debtor  cannot  make  such  a  disposition  of  his  prop- 
erty and  hold  his  creditors  at  arm's-length.  He  cannot  delay  a 
judgment  creditor,  and  say  to  him,  "  You  must  take  satisfaction 
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of  your  debt  out  of  n^  property  in  the  mode  I  haye  provided, 
and  suspend  further  proceedings  under  your  judgment. "  The 
assignment,  on  the  face  of  it,  is  made  for  the  benefit  of  creditors. 
But  it  is  unreasonable  and  prejudicial  to  their  interest.  It  puts 
the  property  beyond  their  reach.  It  is  an  assignment  for  the 
benefit  of  creditors,  and  yet  deprives  them  of  the  benefit  of  the 
statute  regulating  such  an  assignment.  It  dictates  terms  to  the 
creditors  at  variance  with  the  protection  afforded  them  by  the 
statute.  There  is  no  list  of  creditors,  or  any  intimation  as  to 
their  number,  or  as  to  the  amount  of  their  debts,  and  it  does 
not  give  to  them  what  they  are  entitled  to  by  law — security  from 
the  trustees  for  the  faithful  execution  of  the  trust. 

I  think  such  a  deed  is  void  against  creditors.  Whether  the 
debtor  executed  it  with  a  fraudulent  intent  or  not,  it  is  in  viola- 
tion of  the  rights  of  creditors.  It  delays  them  in  the  collection 
of  their  debts,  and  must  be  regarded  in  equity  as  a  l^gal  frauds 
and  as  such  declared  void  as  against  them. 


Cbeditos  has  Right  to  havs  his  Dbbtob's  Pbofsbtt  Applied  to  Dn- 
OHABOE  OF  HIS  DsBTS  by  duo  coarse  of  \aw,  and  any  disposition  which  tb« 
debtor  may  attempt  to  make  that  has  the  effect  to  defeat  this  right  is  a 
fraud  against  the  creditor:  Livermore  v.  JUcNair,  M  N.  J.  Eq.  434,  citing 
the  principal  casa.  In  Hoffman  ▼.  Machallt  64  Am.  Dec.  637,  it  is  held  that 
a  deed  of  trust  made  for  the  equal  benefit  of  all  the  grantor's  creditors  is  not 
affected  by  the  oireumatanoe  that  it  prevented,  and  was  probably  designed  to 
prevent,  some  of  the  creditors  from  getting  prior  liens  on  the  property  by 
judgments  about  to  be  taken  within  a  few  days.  It  does  not  tend  to  hinder, 
delay,  or  defraud  creditors.  To  the  same  effect  with  the  principal  case  is 
Kimball  v.  Thompson,  50  Id.  799.  But  a  design  to  cut  off  attachments  does 
not  invalidate  an  assignment  duly  made  and  executed  as  required  by  statute: 
Pike  V.  Bacon,  33  Id.  259. 

INTENT  TO  HiNDSB  AND  DbLAT  CbSDITORS  BT  ASSIOXMENT   FOR    BeNEFIV 

OF  Cbeditobs  renders  it  fraudulent,  but  not  mere  incidental  delay:  NidayUom 
7.  LeaviU,  57  Am.  Deo.  499,  and  note  505.  A  bona  fidt  assignment  for  the 
benefit  of  creditom  is  good  when  it  conveys  all  the  debtor's  property,  and 
contravenes  no  express  provision  of  the  insolvent  laws,  which  rather  favor 
than  discountenance  such  assignments:  Makolin  v.  Hall,  52  Id.  638,  note 
690. 

The  pbincipal  case  is  ctteA  to  the  point  that  an  assignment  for  the 
benefit  of  creditors  is  void  if  it  contains  provisions  not  in  conformity  with 
the  statute,  and  hinders  and  delays  creditors  by  placing  the  property  beyond 
the  reach  of  legal  process:  FairchUd  v.  Hunt,  14  N.  J.  Eq.  372.  The  trans- 
fer of  all  a  debtor's  property  pending  suit  against  him,  the  taking  of  an 
absolute  deed  as  security  for  money  owing  by  the  debtor,  and  looseness  or 
incorrectness  in  stating  Uie  oonsideration  of  tiie  conveyance  or  in  determia* 
ing  the  value  of  the  property  eonveyed,  are  indieatioos  of  fraud:  Mcore  v. 
Hoe,  26  Id.  90. 


Feb.  1859.]  Concklin  v.  Coddinqton.  SaS 

CONCKLIN  V.  CODDINGTON. 

[1  BlAflLST'l  OaAXOBBT,  230.] 

BfORIOAOEB  IS  EnTTTLKD  TO  HIS  Ck»TS,   A3  GSNZRAL  BULX. 

FXBST  MOKEOAOBB  MaDK   PaBTT  TO  SuiT  BY  SECOND  MOBTOAOSI  Ig  KlTTI* 

TLKD  TO  HIS  Taxbd  Costs,  to  be  first  paid  out  of  the  proceeds  of  the 
sale;  and  if  the  second  mortgagee  wishes  to  sare  such  coste,  he  must  ten* 
der  the  first  mortgagee  the  amount  due  on  his  mortgage. 

FiBST  MoiROAaEB  Madx  Pabtt  to  Suit  bt  Skcoxd  Mortoaou  is  not 
OunAT  of  Impbopxb  Gohduct,  such  as  deprives  him  of  his  right  to  his 
costs,  because  he  sets  up  in  his  answer,  in  addition  to  his  mortgage,  an 
interest  in  the  premises  under  a  tax  sale,  which  claim  was  decided  against 
him. 

MoBSOAOKB  DOBS  KOT  LosB  HIS  RiOHT  TO  CosTB  by  extending  his  claim 
beyond  what  the  court  finally  decides  he  was  entitled  to. 

MOKIQAGKB,    MaDB   Pa&TT    DbFXNDANT    BT    JUNIOB    MOSXOAQBB,     IS     NOT 

Qnn.TT  ov  Impbopjce  Conduct,  such  as  will  deprive  him  of  his  right  to 
costs,  because,  in  the  tx  parte  proceeding  of  taking  accounts  before  the 
master,  before  whom  he  was  not  summoned,  no  credits  were  given  fof 
payment  of  interest  on  his  mortgage. 
Fob  I^bors  Oocubbino  in  ex  Pabtb  Pbocexoinos,  absent  parties  who 
have  not  been  summoned  are  not  to  blame. 

Bill  to  foreclose  a  mortgage  was  filed  by  Concklin,  a  second 
moiiigagee,  in  which  he  made  Coddington,  a  first  mortgagee,  a 
party  defendant.  Coddington  answered,  setting  up  his  mort- 
gage, and  a  claim  to  hold  the  mortgaged  premises  for  a  term  of 
years  under  a  tax  sale.  This  claim  was  decided  against  him. 
It  was  contended  that  Coddington,  in  addition  to  this,  had  been 
guilty  of  improper  conduct  in  not  giving  credit  of  payments  of 
interest  made  on  his  mortgage.  On  these  grounds,  the  com- 
plainant claimed  that  Coddington  was  not  entitled  to  his  costs. 

J.  S,  Neviiis,  for  the  complainant* 

2\  H,  Shafvr,  contra. 

By  Court,  Whjuajbon,  Chancellor.  It  is  well  established,  aa 
a  general  rule,  that  a  mortgagee  is  entitled  to  his  costs:  6  Vin. 
Abr.  365;  Oamvum  t.  Slone^  1  Yes.  sen.  839;  DelUlin  v.  Oale^ 
7  Yes.  683;  LofliiB  y.  Swifl,  2  Soh.  k  Lef.  642;  WUherd  t.  CoU 
liw,  3  liad.  265. 

The  practice  in  this  court  has  always  been,  where  a  bill  ia 
filed  by  a  second  mortgagee  making  a  first  mortgagee  a  party  to 
the  Btiit,  to  ddovee  the  taxed  costs  of  the  first  mortgagee  not 
on?j  to  be  paid,  but  to  be  first  paid  out  of  the  money  raised  by 
a  sale  of  the  mortgaged  premises.  The  second  mortgagee,  if  he 
wiahea  to  save  such  costs,  must  tender  the  first  mortgagee  the 
money  due  upon  his  mortgage,  as  was  said  in  Gammon  v.  SUme, 
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before  referred  to.  In  the  case  of  ShtiUleuxnih  y.  Lowiher,  men* 
tioned  in  7  Yes.  586,  a  mortgagee  was  made  to  pay  costs,  on  the 
ground  of  a  tender  and  an  appropriation  of  the  monejt  which 
was  paid  into  the  bank  and  refused. 

It  is  said  the  first  mortgagee  has  been  guilty  of  improper  con- 
duct.   If  this  is  so,  the  court  may  not  only  refuse  him  costs 
but  compel  him  to  pay  costs:  DetUlin  t.  Chile,  before  referred  to. 

But  no  such  i)enalty  can  attach  from  the  mere  fact  of  Ood- 
dington's  setting  up  his  claim  under  his  tax  lien.  There  was 
nothing  improper  in  his  making  that  purchase,  and  he  was  war- 
ranted, under  the  circumstances,  in  setting  it  up,  although  it 
was  disallowed.  He  was  right,  holding  the  first  mortgage,  not 
to  permit  any  third  party  to  purchase,  and  run  the  risk  of  his 
acquiring  a  prior  claim  under  the  law  to  his  mortgage.  He  did 
not  purchase  in  bad  faith.  He  bought  to  protect  himself.  But 
this  matter  was  decided  against  him,  and  therefore  presents  the 
question,  whether  by  extending  his  claim  beyond  what  he  was 
entitled  to  will  deprive  him  of  costs.  I  see  no  reason  why  it 
should. 

In  the  case  of  Lqflus  t.  Swift,  2  Sch.  &  Lef .  6Blp  already  re- 
ferred to,  the  lord  chancellor  says:  ''  As  to  the  costs,  a  mort* 
gagee  is  always  considered  as  entitled  to  costs  unless  there  be 
something  of  positive  misconduct.  Merely  extending  his  daim 
beyond  what  the  court  finally  decides  that  he  is  entitled  to  is  no 
ground  for  refusing  him  his  costs." 

I  cannot  see  that  Ck>ddington  has  been  guilty  of  any  miscon- 
duct. It  is  true,  in  taking  the  accounts  before  the  master,  no 
credits  were  given  for  payment  of  interest  on  his  mortgage. 
This  was  not  his  fault,  or  the  fault  of  his  solicitor.  The  pro- 
ceedings were  irregular  on  the  part  of  the  complainants.  Ood- 
dington  ought  to  have  been  summoned  before  the'master.  The 
proceedings  were  ex  parte;  and  if  the  accounts  were  erroneous, 
the  absent  party  is  not  to  blame.  He  made  no  unnecessary  delay 
or  difficulty  in  submitting  to  have  the  accounts  corrected  and 
made  right  as  soon  as  the  errors  were  discovered. 

Coddington  is  entitled  to  have  his  taxed  costs  out  of  the 
money  in  court. 

MoBTGAOEB  ALWAYS  RsoovXBS  HIS  Oosss,  iiiilew  It  sppesn  that  the  luit 
WAS  oooasioned  by  imreaflonarbU  or  frsadiilaQt  oondnot^  in  wUdh  cam  h« 
is  liable  for  the  costs:  Saunden  v.  Froilt  16  Am.  Deo.  8M.  A  pnrohaser  of 
a  portion  of  the  mortgaged  premises  from  the  mortgagor  mnst  pay  his  pro- 
portion of  all  the  legitimate  oostainoimed  ia  tha  ioradosanoC  the  motigaget 
fia<6f  V.  Ruddid^66ld.  774. 
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Eabl  V.  De  Habt. 

[1  BXAaEAT*H  Chaxcbst.  380.] 

Wbsbk  Quantitt  of  Water  Collects  at  Different  Bbasoks  of  Year 
ON  CoMPLAiNANT^i  Lanb,  to  sach  an  extent  as  reqnires  an  outlet  to  10016 
common  reservoir,  and  if  such  is  always  the  case  in  times  of  heavy  rain 
and  melting  of  snow,  and  if  as  far  back  as  the  memory  of  man  runs  that 
flow  of  water  produced  a  natural  channel  through  the  defendant's  land, 
where  such  accumulated  surplus  water  has  always  been  accustomed  to  run, 
the  complainant  has  a  right  to  have  the  water  discharged  in  the  same 
channel  for  the  relief  of  his  land,  and  equity  will  enjoin  the  defendant 
from  obstructing  it. 

Watercourse  is  Channel  or  Canal  for  Conveyance  of  Water,  partic- 
ularly in  draining  lands;  it  may  be  natural,  as  when  it  is  made  by  the 
natural  flow  of  the  water,  caused  by  the  general  superficies  of  the  sui^ 
rounding  land  from  which  the  water  is  collected  into  one  channel,  or  it 
may  be  artificial,  as  in  case  of  a  ditch  or  other  artificial  means  used  to 
divert  the  water  from  its  natural  channel,  or  to  carry  it  from  low  lands, 
from  which  it  will  not  flow  in  consequence  of  the  nature  of  the  surface  of 
the  surrounding  land. 

Watercourse  is  Ancient  if  Channel  through  Which  It  Naturally 
Runs  has  existed  from  time  immemorial. 

Question  wmtrmut  Watercourse  is  Ancient  does  not  depend  upon  quantity 
of  Water  discharged  by  it. 

Ancient  Natural  Watercourse  Exists  where  the  face  of  the  country  is 
such  as  necessarily  to  collect  in  one  body  so  large  a  quantity  of  water 
after  heavy  rains  and  the  melting  of  laige  bodies  of  snow  as  to  require  an 
outlet  to  some  common  reservoir,  and  where  such  water  is  regularly  dis- 
chacged  through  a  well-defined  channel,  which  the  force  of  the  water  has 
made  for  itself,  and  which  is  the  accustomed  channel  through  which  it 
flows  and  has  flowed  from  time  immemorial. 

Kahemekt  of  haying  Land  Drained  through  Artificial  Ditch  over 
Land  or  Avotbxr  may  be  acquired  by  adverse  nser  for  the  statutory 
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It  18  Ku  Defbztik  to  Suit  vob  Imjunctiok  to  Prxveztt  Defendant  wBxm 
Obstbuctino  Channel  on  his  land,  throagh  which  the  complainant  ha» 
a  right  to  have  the  water  from  his  land  flow,  that  the  complainant  ca» 
at  amall  expense  cat  a  drain  or  outlet  for  the  water  befote  it  reaches  the 
defendant's  premises. 

Law  as  to  Bunnino  Watbb  APTLna  as  Well  to  Bcxldino  Lots  nr  CiTiBt 
A8  Elsewhere,  and  to  one  lot  may  attach  an  easement  of  discharging  tli 
surplus  water  upon  a  neighboring  lot. 

Bquitt  mat  Abate  ae  Well  as  Prevent  BRBonoN  ov  Nuisances. 

Bquitt  will  Dbcbeb  Rbmotal  or  OBSTRUonoN  IN  Watbbcoubss  as  well 
as  enjoin  its  future  obstruction. 

Bill  in  equity.  From  the  deoifidon  of  the  ohanoellor  an  appeal 
was  taken,  but  the  appellate  court  were  unanimoualy  for  affirm* 
ance.    The  opinion  of  the  ohanoellor  statea  the  caae. 

F.  B.  Oheiwood,  for  the  appellants. 
ABa  Whiiehead^  for  the  respondent. 

By  Court,  Williah805«  Chancellor.  The  compiaanant  is  the 
owner  and  occupier  of  a  tract  of  land,  of  about  seyen  acres,  in 
the  city  of  Elizabeth,  in  the  cotmty  of  Essex,  with  its  southern 
boundaiy  lying  on  Jersey  street,  in  said  city.  The  defendants 
own  an  adjacent  lot,  bounding  south  on  Jersey  street  ninety- 
eight  and  a  quarter  feet,  and  about  twice  that  distance  on 
Meadow  street. 

The  complainant  in  her  bill  alleges  '*  that  the  easterly  and 
northerly  sides,  or  parts,  of  her  said  lot  of  land  and  premises 
are  somewhat  eleyated,  and  the  surface  thereof  inclines  gradu- 
ally towards  the  said  lot  of  land  of  the  defendants  and  Meadow 
street;  and  that  an  ancient  stream,  or  watercourse,  passes  oyer 
and  across  the  complainant's  lot  of  land,  and  through  and  across 
the  gardens  of  her  two  dwelling-houses,  and  near  the  said 
dwelling-houses,  oyer  and  across  the  said  lot  of  the  defendants, 
in  a  westerly  direction  to  said  Meadow  street,  and  in  which  the 
water  hath  for  time  immemorial  been  wont  and  used  to  run  and 
flow,  and  of  right  had  run  and  flowed,  oyer,  across,  and  from 
and  off  the  said  tract  or  parcel  of  land  and  premises,  and  said 
gardens  and  dwelling-houses  of  the  complainant,  oyer  and 
across  the  said  lot  of  land  of  the  defendants  to  Meadow  street, 
and  from  thence  into  a  certain  brook,  or  creek,  crossing  Jersey 
street,  and  still  of  right  ought  so  to  run  and  flow."  The  bill 
complains  that  the  defendants  haye  dammed  off  the  watercourse 
at  the  partition  line  between  the  complainant's  and  defendants* 
lots,  so  as  to  flow  back  upon  her  premises,  and  thereby  greatly 
to  injure  the  same. 
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An  injunction  is  prayed  against  the  said  defendants,  to  enjoin 
and  restrain  them  from  permitting  the  channel  of  the  said  water- 
course to  remain  filled  up  and  obstructed  in  the  manner  the 
same  has  been  filled  up  and  obstructed  by  the  defendants,  as  is 
stated  in  the  said  bill,  and  from  further  filling  up  and  obstruct- 
ing the  same.  On  filing  the  bill  an  injunction  issued.  The 
defendants  answered  the  bill,  and  the  cause  has  been  brought 
to  a  final  hearing  upon  the  pleadings  and  proofs  taken  in  the 


The  defendants,  bj  their,  answer,  deny  that  there  is  an  an- 
csient  stream  or  wateiMsourse  passing  oyer  and  across  the  com- 
plainant's land  through  and  across  the  defendants'  land..  They 
«ay  that  there  is  no  stream  of  water  there  at  all,  but  that  the 
natural  face  of  the  ground  is  such  that  in  heavy  rains,  or  melt- 
ing of  large  bodies  of  snow,  which  produce  a  flood  of  water  on 
the  surface,  the  water  naturally  flows  from  the  complainant's 
lots  across  the  defendants'  lot,  following  a  ditch  in  their  lot 
<MScasioned  by  the  water  receiyed  from  the  complainant's  lot, 
following  a  slight  natural  depression  in  the  surface  of  the  ground, 
until  the  same  is  discharged  at  Meadow  street.  The  answer 
admits  that  for  a  long  time  past  there  has  been  a  gutter  along 
Meadow  street,  which  carries  the  water  thus  disohaiged  through 
the  defendants'  land,  across  Jersey  street,  which  thence  flows 
into  the  Elixabethtown  creek  or  riyer. 

The  answer  certainly  goes  yery  far  to  admit  the  case  made  1^ 
the  complainant's  bill.  It  admits  that  there  ia  a  considerable 
quantity  of  water  requiring  an  outlet  from  the  complainant's 
land  at  certain  seasons  of  the  year,  and  that  from  the  natural 
formation  of  the  surface  of  the  grotmd  the  water  naturally 
flows  from  the  complainant's  land  across  the  lot  of  the  defend- 
ants. The  answer  does  not  deny  the  material  allegation  of  the 
bill,  that  the  water  has  flowed  in  this  same  course  from  time 
immemoriaL  The  defendants  put  themselves  upon  the  ground 
that  while  this  is  the  natural  outlet  for  the  water,  the  complain- 
ant in  her  bill  has  wrongfully  dignified  it  with  the  appellation 
of  a  stream  or  natural  watercourse.  The  answer  calls  it  a  ditch, 
and  an  afBdavit  to  the  answer  says  that  the  said  channel  is  not 
a  watercourse,  but  merely  an  upland  drain.  And  yet  the  answer 
does  not  say  that  it  is  an  artificial  ditch,  but  expressly  affirms 
that  it  was  made  by  the  water  received  from  the  complainant's 
land.  Now,  if  there  is  a  quantity  of  water  collecting  at  different 
seasons  of  the  year  on  the  complainant's  land  to  such  an  extent 
as  requires  an  outlet  to  some  common  reservoir^  and  if  soeh  is 
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always  the  case  in  times  of  heaTj  rain  and  melting  of  snow, 
and  if,  as  far  back  as  tiie  memory  of  man  runs,  that  flow  d 
water  produced  a  natural  channel  through  the  defendant's  land 
where  such  accumulated  surplus  water  has  always  been  accus- 
tomed to  run,  the  right  of  the  complainant  to  have  the  water 
discharged  in  the  same  channel^  for  the  relief  of  her  land,  is  so 
clear  that  a  court  of  equity  would  not  refuse  to  protect  her 
right  from  the  mere  consideration  that  the  complainant,  in  stat- 
ing her  case  in  her  bill,  has  made  use  of  technical  terms  not  the 
most  appropriate  to  meet  the  exigencies  of  her  case. 

Bat  I  think  the  facts  admitted  in  the  answer  show  that  this 
is  an  ancient  stream,  or  watercourse,  and  that  it  is  a  natural 
watercourse  in  the  etymological  use  of  the  term.  A  watercourse 
is  defined  to  be  ''a  channel  or  canal  for  the  conveyance  of 
water,  particularly  in  draining  lands/'  It  may  be  natural,  as 
when  it  is  made  by  the  natural  flow  of  the  water,  caused  by  the 
general  superficies  of  the  surrounding  land,  from  which  the  water 
is  collected  into  one  channel,  or  it  may  be  artifioialy  as  in  case  of  * 
a  ditch  or  other  artificial  means  used  to  divert  the  water  from 
its  natural  channel,  or  to  cany  it  from  low  lands,  from  which  it 
will  not  flow  in  consequence  of  the  natural  formation  of  the 
surface  of  the  surrounding  land.  It  is  an  ancient  watercourse  if 
the  channel  through  which  it  naturally  runs  has  existed  from 
time  immemorial.  Whether  it  is  entitied  to  be  called  an  ancient 
watercourse,  and  as  such  legal  rights  can  be  acquired  and  lost 
in  it,  does  not  depend  upon  the  quantify  of  water  it  discharges. 
Many  ancient  streams  of  water  which,  if  dammed  ofiF,  would 
inundate  a  large  region  of  country,  are  dry  for  a  great  portion 
of  the  year.  If  the  face  of  the  country  is  such  as  necessarily 
collects  in  one  body  so  large  a  quantity  of  water,  after  heavy 
rains  and  the  melting  of  large  bodies  of  snow,  as  to  require  an 
ouUet  to  some  common  reservoir,  and  if  such  water  is  regularly 
dischaiged  through  a  well-defined  channel,  which  the  force  of 
the  water  has  made  for  itself,  and  which  is  the  accustomed 
channel  through  which  it  flows,  and  has  flowed  from  time  im- 
memorial, such  channel  is  an  ancient  natural  watercourse. 

There  is  no  discrepancy  as  to  the  evidence  in  the  cause.  It  is 
proved  beyond  controversy,  by  the  witnesses  on  both  sides,  that 
the  surface  of  the  complainant's  land  is  such  as  to  collect  in 
wet  times,  and  always  after  heavy  rains,  a  large  body  of  water 
on  her  land;  that  this  water  collects  into  a  narrow  but  well- 
defined  channel  on  the  same  land,  and  passes  off  through  a  like 
ehannel  over  the  land  of  the  defendants,  and  finally  empties 
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it&elf  into  the  Elizabeihtown  creek;  that  the  ohaxmel,  until  it 
reaches  Meadow  street,  was  originally  made,  and  continues,  by 
the  natural  flow  and  force  of  the  water,  and  as  far  back  as  the 
memory  of  any  of  the  witnesses  runs,  that  same  channel  has 
always  discharged  the  water. 

David  Woodruff,  one  of  the  defendants'  witnesses,  testifies 
that  he  knew  this  drain,  as  he  designates  it,  twenty-eight  years 
ago;  that  it  ran  then  in  the  same  place  as  it  does  now.  He  says 
that  there  has  been,  ever  since  he  can  remember,  **  an  evident 
mouth  of  a  ditch"  opening  into  Meadow  street  from  the  land 
of  the  defendants,  and  that  there  has  always  been  a  bridge,  or 
timbers  laid  across  that  mouth  in  Meadow  street,  to  cross  over, 
except  at  short  intervals. 

James  Woodruff,  another  of  defendants'  witnesses,  is  sixty 
years  of  age,  and  has  lived  in  Meadow  street,  but  a  short  dis- 
tance from  the  premises  in  question,  for  fifty  years,  and  his 
land  joins  the  complainant's  land  on  the  north  side.  He  says 
the  drain  across  the  defendants'  lot  has  always  been  there  since 
his  recollection,  and  that  twenty-five  years  ago  a  Mr.  Phinney, 
who  then  lived  there,  placed  a  box  of  twelve  inches  square  to 
carry  off  the  water  under  the  sidewalk  in  Meadow  street. 

Dr.  Ohetwood  went  to  live  on  the  same  premises  now  occu- 
pied by  the  complainant  in  the  year  1828,  and  resided  there  till 
1837  or  1838.  When  he  went  there  he  found  this  same  channel 
for  the  water  running  through  the  land  he  occupied,  and  thence 
through  the  land  of  the  defendants  to  Meadow  street.  He  says 
the  water  flowed  over  the  defendant-s'  land  through  an  obvious 
and  well*defined  channel,  and  that  it  was  essential  to  the  com- 
fortable and  convenient  occupation  of  that  property  that  it 
should  be  drained  by  this  channel,  or  by  some  other  one  as  effect- 
ive as  this.  He  says  it  was  once  or  twice  dammed  up  by  Mr. 
Phinney,  between  1830  and  1836,  but  the  witness  had  it  imme- 
diately opened. 

Mr.  Jenkins  occupied  the  premises  of  the  defendants  from 
1847  to  1861.  He  says  the  channel  across  this  lot  is  the  natural 
and  only  outlet  for  the  water  falling  on  the  ground  in  times  of 
rain,  or  thawing  of  the  snow,  or  issuing  from  the  springs  in  the 
soil.  He  says  that  in  excessive  rains  the  water  will  stiU  force 
itself,  notwithstanding  the  filling  up  of  the  channel,  into  Meadow 
street. 

The  testimony  of  aU  the  witnesses  on  all  these  material 
points — ^the  necessity  of  an  outlet  for  the  water,  that  this  is  its 
natural  flow,  that  it  is  a  channel  well  defined,  and  that  it  is  an 
ancient  channel — is  uniform. 
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This  water  having  run  in  the  same  course  for  more  than 
twenty  years,  and  the  complainant,  and  those  under  whom  she 
holds,  having  enjoyed  it  as  a  right  during  that  period  in  its 
present  channel,  no  one  has  a  right  to  dam  up  the  channel,  or 
to  divert  the  courae  of  the  water,  to  the  injury  of  the  complain- 
ant's land.  It  makes  no  difference  whether  it  is  a  natural  water- 
course or  an  artificial  ditch.  If  it  is  a  mere  ditch,  and  the 
complainant's  land  has  enjoyed  the  use  of  it  for  more  than 
twenty  years,  and  as  an  adverse  right,  then  it  is  an  easement 
which  the  owner  of  the  complainant's  land  has  in  that  of  the 
defendants;  it  is  a  privilege  without  profit,  and  is  as  much  the 
subject  of  protection  as  a  natural  watercourse. 

The  defense  set  up  by  the  defendants  is: 

1.  The  one  already  alluded  to,  that  this  is  not  an  aneient 
watercourse. 

2.  It  is  insisted  that  in  consequence  of  the  small  quantity  of 
water  running,  the  complainant  can,  at  a  small  expense,  cut  a 
drain  or  outlet  for  the  water  before  it  reaches  the  defendants' 
premises,  and  discharge  it  into  Jersey  street.  This  defense 
admits  the  injury.  It  requires  of  the  complainant  to  cut  up  her 
own  land  to  make  a  new  channel  for  the  water,  and  puts  her  to 
expense  to  effect  the  object.  There  is  some  conflict  in  the  evi- 
dence as  to  whether  such  a  drain  can  be  made  as  would  be 
effectual  to  discharge  the  water  in  Jersey  street,  and  as  to  the 
disposition  of  the  water  when  it  should  reach  that  street.  But 
the  defendants  have  no  right  to  demand  of  the  complainant  to 
make  that  experiment,  or  incur  its  expense.  She  has  a  right  to 
have  the  water  discharged  on  the  defendants'  land;  when  it 
reaches  there,  they  may  dispose  of  it  at  their  pleasure,  so  that 
it  is  not  to  the  injury  of  the  complainant. 

3.  It  is  insisted  that  the  law,  as  to  running  water,  does  not 
apply  to  building  lots  in  a  city  or  large  towns.  I  cannot  see 
wliy  it  does  not.  Here  is  a  body  of  water  which  must  be  dis- 
charged, either  over  the  building  lot  of  the  complainant  or  over 
the  building  lot  of  the  defendants.  It  is  true,  it  is  injurious  to 
the  lot  of  the  defendants  to  have  it  discharged  over  it,  but  then 
it  is  the  right  which  the  neighboring  lot  enjoys  to  have  it  so  dis- 
charged. There  is  a  right  and  an  obligation,  as  between  the 
two  lots,  which  have  been  acquired  and  imposed  by  prescrip- 
tion. The  complainant's  is  the  dominant,  to  which  the  right 
belongs,  and  the  defendants'  the  servient,  upon  which  the  obli- 
gation rests.  To  have  this  water  discharged  upon  the  complain- 
ant's land  is  as  great  an  injury  to  her  building  lot  as  it  is  to  the 
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defendants'  lot  to  have  it  discharged  there.  There  can  be  no 
buch  difference  in  the  application  of  the  law,  as  to  building  lots, 
as  will  impose  a  burden  upon  one  which  pioperly  and  of  nj^t 
belongs  to  another. 

I  think  it  is  yeiy  dear  that  the  complainant  is  entitled  to  have 
the  injuncMon  made  perpetual. 

There  is  another  question,  and  that  is  as  to  the  extent  of  the 
injunction.  When  the  bill  was  filed  the  channel  for  the  dis- 
charge of  the  water  was  stopped  up,  and  it  would  appear  from 
(he  evidence  that  it  remains  so  still.  The  prayer  of  the  bill  is 
that  the  defendants  may  be  decreed  to  abate  and  remore  the 
obstruction,  and  that  they  may  be  enjoined  from  permitting 
the  channel  of  the  said  watercourse  to  remain  filled  np  and 
obstructed  in  the  manner  the  same  has  been  filled  np  and 
obstructed,  as  complained  of  in  the  bill. 

The  complainant  is  entitled  to  have  the  obstruction  removed* 
There  is  no  reason  why  the  court  should  not  exercise  a  power  to 
abate  as  well  as  prevent  the  erection  of  nuisances  in  clear  cases. 
It  is  unnecessarily  stripping  the  court  of  half  its  power  to  deny 
it  this  jurisdiction.  If  the  court  can  decree  it  a  nuisance*  it 
should  possess  the  power  to  give  efficacy  to  such  a  decree,  other- 
vnse  it  pronounces  a  judgment  it  has  not  power  to  execute.  In 
the  case  of  East  India  Company  v.  Vincent,  2  Atk.  83,  Lord  Chan- 
cellor Hardwicke  declared  a  wall  erected  by  the  defendant  to  be 
a  nuisance,  and  decreed  the  same  to  be  pulled  down.  There  are 
a  number  of  other  English  authorities:  See  note  to  case  in  17 
N.  J.  Eq.  136. 

In  Van  Bergen  v.  Van  Bergen,  2  Johns.  Ch.  272,  the  chan* 
oellor  says:  '*  I  have  no  doubt  of  the  jurisdiction  of  the  court 
*n  cases  of  private  nuisance.  It  can  order  them  to  be  abated, 
as  well  as  restrain  them  from  being  erected."  And  in  Hamnumd 
".  FuUer,  1  Paige,  197,  the  chancellor  affirms  the  right  of  the 
court  to  decree  a  dam  shall  be  lowered  which  raises  a  stream 
of  water  above  its  natural  channel,  so  as  materially  to  injure 
mills  above. 

Let  a  decree  be  entered  in  accordance  vrith  these  rules. 


Eqam  will  Pbbvint  ob  Abatm  Nuibakoi  B¥  IvjVHonoN:  WokoU  t. 
Melkk,  es  Am.  Deo.  790;  Cober  v.  Btrge,  64  Id.  347;  Bx  parte  Martin,  68  Id. 
S21;  State  ▼.  Mayer,  90  Id.  664.  After  aoqiiiriiig  Jnrisdiotioii,  equitv  will 
give  fuU  lelsef :  Whipple  v.  JPhrrar,  64  Id.  90,  and  eesee  cited  in  the  note  106. 
Sqnity  may  order  nuinnoee  to  be  abated  as  w«ll  as  restrain  them  from  being 
ereeted:  Delamtre  ete.  Oo.  v.  BarUan  etc.  B.  B.  Co.,  16  N.  J.  Eq.  879.  dting 
the  principal  oaae.  In  Carliele  r.Oooper,  SI  Id.  681,  it  is  held,  citing  the 
Am.  naa  Vol.  LZXn— M 
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principal  cate,  that  equity  will  relieye  in  cases  of  nnisancb  though  the  com- 
plainant's legal  rights  have  not  been  first  established  by  law,  if  the  complain* 
ant  was  either  in  the  full  enjoyment  of  the  right  when  the  bill  was  filed,  or 
his  right  originally  is  not  disputed,  and  its  continued  existence  is  clearly 
established  at  the  hearing,  and  the  act  of  the  defendant  which  interrupted 
the  «njoyme]it  of  it  has  been  done  within  a  recent  period  before  the  bill  was 
filed. 

SuLYiTODB  n  Imfosxd  Ufon  Lowes  Estate  or  RscEiviiro  tkbouoh 
Katu&al  Drains  ob  Chamkeu  waters  naturally  flowing  from  the  higher 
estate,  without  its  acquisition  by  prescription:  OverUm  v.  Sawyer^  62  Am. 
Dec.  170,  note  171;  LaUinme  ▼.  DamSy  33  Id.  681;  Martin  r.  JeU,  32  Id. 
120,  and  note  123-127,  discussing  this  subject;  see  h\fra.  See  also,  upon  tke 
passing  of  this  easement  upon  the  severance  of  the  heritage,  EUhU  v.  Bhett, 
67  Id.  750,  and  note  769  et  seq.  The  proprietor  below  may  not  obstruct  the 
natural  flow  of  the  waters;  and  the  proprietor  above  must  do  nothing  to 
make  the  natural  servitude  more  onerous:  Martin  v.  Jett,  32  Id.  120.  The 
owner  of  a  servient  heritage  has  no  right  to  stop,  by  means  of  embankments, 
or  other  artificial  means,  the  natural  flow  of  surface  water  in  its  natural 
channels  from  the  dominant  heritage,  and  thus  throw  it  back  upon  the  latter: 
OUOtam  ▼.  Madiaon  CowUy  JR.  If.  Co.,  49  HI.  486:  Skane  v.  Kauuaa  CUy  etc. 
B.  JR.  Co.,  71  Mo.  237,  citing  the  principal  case.  A  proprietor  may  do  with 
his  surface  water  what  he  pleases;  provided  he  do  not  injure  the  neighboring 
proprietor:  Shane  v.  Kansas  City  etc,  H.  JR.  Co.,  eupra,  citing  the  principal 
case.  There  is  no  right  as  to  surface  water  to  dig  a  new  channel  for  it  to  and 
into  the  land  of  a  lower  proprietor:  WkUe  v.  Chapuiy  12  Allen,  520,  citing  the 
principal  case;  and  see  LaUimore  v.  Dams,  33  Am.  Dec.  681. 

What  is  Aucijlst  Natc&al  Watebcoubse  with  Bebfbct  to  Dbadt- 
AOE:  See  note  to  Martin  v.  Jett,  32  Am.  Dec.  125.  The  principal  case  is 
cited  approvingly  to  the  definition  of  an  ancient  natural  watercourse  therein 
given:  Taylor  v.  /Idbx8,  64  Ind.  176;  SchUehter  v.  PhUUpi,  67  Id.  204; 
Bhane  v.  Kansas  CUy  etc.  B.  B.  Co.,  71  Mo.  249,  250.  In  BouMy  v.  Spear 
31  N.  J.  L.  351,  854,  it  is  held  that  no  legal  right  of  any  kind  can  be  claimed 
jure  natures  in  the  flow  of  surface  water,  so  that  neither  its  retention,  diver- 
sion, or  repulsion  is  an  actionable  injury,  even  though  damage  ensue.  But 
in  that  case  no  watercourse  was  proved.  The  principal  case  was  distin- 
guished on  the  ground  that  there  the  right  was  established  by  prescription. 
In  Hoyt  V.  City  of  Hudson,  27  Wis.  656,  itisheldthattheterm  ''watercourse" 
does  not  include  surface  water  conveyed  from  a  higher  to  a  lower  level  for 
limited  periods  during  the  melting  of  snow,  or  during  or  soon  after  the  fall 
of  rain,  through  hollows  or  ravines  which  at  other  times  are  dry.  This  case 
states  with  approval  the  doctrine  of  BowUby  v.  Speer,  31  N.  J.  L.  351,  that 
no  legal  right  of  any  kind  can  be  claimed  jure  natura  in  the  flow  of  surface 
^atcr,  and  it  is  remarked  that  the  principal  case  was  overruled  in  Bowlsby  v. 
Speer,  supra — a  deduction  with  which  we  cannot  agree,  since  the  latter  case 
clearly  distinguished  the  principal  case,  and  there  was  no  claim  made  in 
Bowlsby  V.  Speer,  supra,  that  there  was  any  natural  watercourse  involved 
therein.  In  MeKinley  v.  Clvosen  Freeholders,  29  N.  J.  £q.  17 1|  the  princi- 
pal case  is  cited  as  approving  Chancellor  Williamson's  definition  of  an  ancient 
natural  watercourse,  with  the  remark  that  the  accuracy  of  this  definition  is 
not  questioned  in  Bowlshy  v.  Speer,  31  N.  J.  L.  351.  This  decision  estab> 
Ushes  the  principal  case  as  authoritative.  The  quantity  of  water  diachaiged 
eannot  determine  whether  or  not  the  channel  is  an  ancient  watercourse;  Me^ 
Kinley  v.  Chosen  Freeholders,  29  N.  J.  Eq.  171,  citing  the  principal  casew 
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Eqaity  will  protect  the  flow  of  water  in  &n  ancient  natoral  channel:  Shan^  v. 
Kamn  OUf  ete.  J?.  J?.  C%>.,  71  Mo.  219,  250,  citing  the  principel  caie. 

RiPASIAH  PBOPKIKTOni^  BjOHT  TO  NaTU&AL  AlTD  UvOaSTBITCnD  FlOW  Off 

Btreaji :  Blood  t.  Naakua  etc,  R.  R.  Corp.,  61  Am.  Dee.  444»  add  CMea  citeil 
b  the  note  447;  Tomuend  t.  McDonald,  64  Id.  606^  note  612. 

Right  i!r  Abtiticial  Watcbgoubsb  mr  Advxbse  Unn:  TowMend  ▼.  i/e- 
DomU,  64  Am.  Dec.  506,  note  512. 


TOWNSEND  V,  S\IITH. 

(1  BBASXXT'b  OBAMOBBT.SaO.] 

DoBmAiiT  Who  Makks  no  Appearaxce  at  Hbabcto  gaxhot  Appeal  phom 

DiCEn  IN  Chakcxrt  when  the  canae  was  r^uUrly  set  down  for  hearing 

and  not'oe  of  argoment  was  duly  senred. 
RofKDT  OP  Dependant  against  Decree,  where  his  Ajmencb  at  Hearino 

WAS  Ixvoixtntart  or  accidental,  and  a  defense  was  intended  to  be  made, 

is  by  petition  to  the  chancellor  for  a  rehearing. 

CosmTDTIONAL  RiOHT  OP  APPEAL  IS  TO  BE  ExjOYED  AND  l&r»»m«»n  snbject 

to  the  regulations  of  law  and  the  rules  and  practices  of  the  court 
UoBTOAGza  Given  to  State  Tbeasitrt  op  New  Jreset.  under  "Act  to 
Authorize  Business  op  Banking, "  may  be  foreclosed  and  the  mortgage 
debt  coUeeled  by  a  sale  of  the  mortgaged  premises.    The  remedy  is  not 
limited  to  a  mere  sale  and  transfer  of  the  security. 

Bnx  to  foreclose  a  mortgage  that  had  been  depocdted  with  the 
oomplainant  Smith,  as  state  treasurer  of  New  Jersey, as  security 
under  the  general  banking  law.  Counsel  for  the  respondent 
moyed  to  dismiss  this  appeal.     The  opinion  states  the  case. 

/.  W,  Scudder  and  J.  P.  Bradley,  for  the  appellants. 
W,  L,  Dayton,  attorney-general,  for  the  respondents. 

By  Court,  Obsen,  C.  J.  This  cause  was  regularly  set  down 
for  hearing  in  the  court  below  upon  the  plea<lifig8  and  proofs. 
None  of  the  defendants  appeared  personally  or  by  their  counsel 
at  the  bearing,  though  notice  of  argument  was  regularly  served. 
It  appeared  by  the  evidence  that  the  mortgage,  for  the  foreclos- 
are,  of  which  the  bill  was  filed,  was  duly  executed  and  assigned, 
A  decree  as  of  course  was  made  in  favor  of  the  complainant,  and 
an  order  of  reference  to  a  master.  From  this  decree  the  appeal 
iB  taken. 

In  such  case,  by  the  well  settled  rule  of  the  house  of  lords,  in 
England,  and  of  the  court  of  appeals  of  the  state  of  New  York, 

DO  appeal  will  lie:  Dean  v.  Abel,  1  Dick.  287;  SUuibB  v. , 

10  Tes.  30;  Ohamley  v.  Dunaany,  2  Sch.  &  Lef .  712;  Blake's  Ch. 
170;  2  Smith's  Ch.  Pr.  22;  Sands  v.  EUdreth,  12  Johns.  498; 
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FVanklin  ▼.  (hgood,  14  Id.  527;  Edne  y.  WMttick,  8  Wend.  219; 
Murphy  y.  .imerioan  Life  /n«.  a^ul  2Vus<  Co.,  25  IdL  249. 

The  role  is  foonded  in  reason,  and  is  applicable  to  the  prao- 
iioe  of  this  court  under  the  constitution  and  laws  of  this  state. 
If  the  defendants  yoluntarilj  absent  themselyes  from  the  hear- 
ing, it  may  fairly  be  presumed  that  no  defense  is  inaiBted  on. 
If  the  absence  was  inyoluntaiy  or  accidental,  and  a  defense  was 
intended  to  be  made,  the  remedy  is  by  petition  to  the  chancellor 
for  a  rehearing,  which  in  practice  is  freely  granted:  Vowles  y. 
Young,  9  Ves.  172;  Cunyngham  y.  Cunyngham^  1  Amb.  89. 

This  court  sits  not  to  exercise  original  jurisdiction,  but  to 
reyise  the  decisions  of  the  chancellor.  The  constitution  requires 
that  he  shall  inform  this  court  in  writing  of  the  reasons  for  his 
decree.  It  contemplates  that  the  questions  to  be  heard  and 
considered  by  this  court  should  haye  been  heard  and  decided  by 
the  chancellor.  The  practice  in  the  house  of  lords  is  as  strict 
in  this  respect  on  the  equity  side  of  the  court  as  at  law  In 
ChanUey  y.  Dunsany,  2  Sch.  &  Lef.  712,  Lord  Eldon  said:  "U 
this  cause  had  been  heard  in  the  court  of  chancery  or  exchequer 
in  England,  no  client  could  have  induced  a  counsel  to  make 
that  point  in  the  bar  of  this  house  under  such  circumstances; 
because  such  counsel,  haying  been  previously  oonyersant  with 
the  cause,  would  have  known  that,  as  it  was  not  made  below,  it 
could  not  be  made  by  way  of  appeal." 

The  rule  which  denies  to  a  party  who  makes  default  at  the 
hearing  in  the  court  below,  the  right  to  an  appeal  was  recog- 
nized and  approved,  and  the  grounds  upon  which  it  rests  were 
very  clearly  stated,  by  Chancellor  Kent  in  Oelaton  v.  Hoyt,  13 
Johns.  576.  It  is  not  a  mere  technical  rule,  but  is  founded 
upon  salutary  principles,  the  violation  of  which  would  lead  to 
serious  evils  in  the  administration  of  justice.  It  is  true  that  the 
constitution  gives  to  every  party  aggrieved  by  a  decree  the  right 
of  appeal;  but  it  is  equally  true  that  the  right  is  to  be  enjoyed 
and  exercised  subject  to  the  regulations  of  law»  and  to  the  rules 
and  practices  of  the  court  We  are  all  of  opinion  that  the  ap- 
peal must  be  dismissed. 

But  inasmuch  as  this  question  is  now  for  the  first  time  decided 
in  this  court — as  the  cause  has  been  fully  argued  upon  the 
merits,  and  as  important  public  interests  are  involved  in  the 
controversy — ^the  court  desire  it  to  be  stated,  as  their  unanimous 
opinion,  that  there  is  nothing  in  either  of  the  grounds  of  appeal 
which  would  entitle  the  party  to  a  reversal  of  the  decree  if  the 
esse  were  properly  before  them. 
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1.  HortgageB  giTen  to  ihe  treasurer  of  the  state,  under  the 
provisions  of  the  ''act  to  authorize  the  business  of  >>^nVt«g 
(Nix.  Dig.  48),  may  be  foreclosed,  and  the  mortgage  debt  ool- 
leoted  by  a  sale  of  the  mortgaged  premises.  The  remedy  is 
not  limited  to  a  mere  sale  and  transfer  of  the  security. 

2.  It  appears  by  the  eTidenoe  that  before  the  filing  of  the 
eomplainant's  bill  the  contingency  had  arisen  upon  which,  l^ 
the  provisions  of  the  statute,  the  treeeoBsr  waa  authorized  to 
enforce  the  collection  of  the  mortgage  debt. 

Appeal  dismissed. 
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ilAtnmv  VOE  JvDGMEsn  UPON  OoNnssiON  which  m(i  forth  *  proBd» 
•ory  Doto  as  ooutitating  the  indebtednets,  without  diadodiig  ih«  oqii> 
ilderatloii  or  origin  of  the  note  otherwise  than  by  saying  that  it  was 
"giTen  npon  settlement  of  acooants,"  is  insaffieiont  to  sostain  the  Jodg- 
ment  as  against  subsequent  judgment  creditors;  and  they  may  have 
relief  against  the  judgment  by  a  creditoi^s  suit^  as  well  as  by  motion  to 
set  it  aside. 

VoLUVTABT  AasiOHMKHT  IN  Tbust  FOR  BsNETiT  ov  Crkditoiui  whioh  pur- 
ports to  authorise  the  assignee  to  continue  the  manufacturing  business  of 
the  assignor,  at  the  expense  of  the  assigned  assets,  though  only  to  tho  ex* 
tent  of  completing  unfinished  articles  and  working  up  the  msterials  on 
hand,  for  the  purpose  of  more  adTantageous  sale,  is  Toid  as  matter  of 
law  against  non-consenting  creditors^  irrespectiTe  of  any  actual  intent 
to  delay  or  defraud.    So  held  independent  of  any  bankrupt  law. 

Appeal  from  a  judgment  of  the  New  York  superior  court  ai 
general  term,  reyersing  a  judgment  in  favor  of  plaintiff  in  a 
creditor's  suit  Henry  Waterman,  in  August,  1861,  confessed 
judgment  to  the  brothers,  John  and  Gkoige  Y.  Hecker;  the 
statement  describing  the  indebtedness  as  arising  upon  a  promis- 
sory note  given  by  Waterman  to  the  Heckers,  on  settlement  of 
accounts  between  them.  On  the  same  day  he  made  a  voluntary 
assignment  to  them,  in  trust  for  his  creditors,  which  contained 
a  clause  purporting  to  authorize  them  to  make  use  of  the  assigned 
funds  in  the  business  of  completing  the  manufacture  of  any  of 
said  property,  or  fitting  the  same  for  sale,  of  working  up  mate- 
rials, etc.,  so  as  to  realize  the  greatest  possible  amount  of  money 
therefrom,  etc.    Execution  upon  the  judgment  was  issued  (later 
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on  the  same  day),  upon  which  the  sheriff  levied  on  and  made  Bale 
of  personal  property  of  Waterman,  which  property  was  nlti« 
mately  bought  and  paid  for  by  one  BowelL  Subsequently  the 
plaintiffs,  composing  the  firm  of  Dunham  &  Dimon,  recovered  a 
judgment  against  Waterman,  upon  which  they  brought  the  pres- 
ent creditor's  suit  to  declare  the  confessed  judgment  and  the 
assignment  void  as  against  them.  The  suit  was  tried  by  a  sin- 
gle judge,  who  held  the  instruments  void  as  matter  of  law,  and 
granted  relief  as  prayed;  but  the  general  term  reversed  this 
judgment  (3  Duer,  166),  and  ordered  a  new  trial  before  a  referee 
to  ascertain  whether  there  was  any  fraud  in  fact  in  mating  the 
assignment.  On  the  trial  before  the  referee,  it  appeared  that 
the  assignor  was  a  manufacturer  of  steam-engines,  and  that  at 
the  time  of  making  the  assignment  he  had  on  hand  at  his  fac- 
tory several  machines  in  different  states  of  forwardness,  and  that 
the  assigned  property  would  be  much  more  valuable  and  pro- 
ductive to  the  creditors  if  the  machines  could  be  finished  before 
selling  them.  In  consequence  of  these  facts,  the  assignees  em- 
ployed the  assignor  to  finish  the  engines;  and  when  they  were 
finished,  they  were  sold  by  the  assignees,  both  upon  the  execu- 
tion on  their  judgment  and  under  the  assignment,  and  the  avails 
of  the  sales,  after  paying  expenses,  were  retained  by  assignees  to 
pay  their  preferred  debt.  Upon  the  testimony  taken  by  him,  the 
referee  reported  that  there  was  no  fraud  in  fact.  Whereupon 
the  general  term,  in  pursuance  of  its  previous  ruling,  affirmed 
the  report  of  the  referee,  and  gave  judgment  for  the  defendants. 
The  plaintiffs  appealed. 

John  W,  EdmoTids,  for  the  appellants. 

James  Orombxe^  for  the  respondents. 

By  Court,  Seldxh,  J.  The  plaintiffs,  as  subsequent  judgment 
creditors  of  the  defendant  Henry  Waterman,  seek  to  set  aside  the 
judgment  confessed  and  the  assignment  made  by  Waterman  to 
the  defendants  John  and  Qeorge  Hecker,  on  the  twenty*fifth  of 
August,  1851,  as  fraudulent  and  void.  The  objection  to  the 
judgment  is,  that  it  was  confessed  without  a  compliance  with 
the  second  subdivision  of  section  383  of  the  code.  Previous  to 
the  judgment  of  this  court  in  the  case  of  Ohappd  v.  Ohappel^  12 
N.  Y.  215  [64  Am.  Dec.  496],  the  true  interpretation  of  the  sub- 
division in  question  was  involved  in  much  obscurity  and  doubt; 
and  several  conflicting  decisions  had  been  made  on  tiie  subject  by 
different  branches  of  the  supreme  court.  It  was,  however,  set- 
tled, in  the  case  referred  to,  that  the  object  of  the  provision  was 
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the  some  as  that  of  section  G  of  chapter  259  of  the  laws  of  1818, 
viz.,  to  protect  the  other  creditors  of  the  judgment  debiox 
against  fraud,  "  by  compelling  the  parties  to  spread  upon  the 
record  a  more  particular  and  sjiecifio  statement  of  the  facts  oa^ 
of  which  the  indebtedness  arose:"  Per  Gardiner,  J. 

It  was  accordingly  held  in  that  case  that  a  statement  setting 
forth  that  the  confession  was  for  a  debt  justly  due  to  the  plaint- 
iff upon  two  promissory  notes,  payable  to  the  plaintiff  or  bearer, 
stating  the  date,  amount,  and  time  of  payment  of  each  note, 
and  that  the  same  were  "  justly  due  "  to  the  plaintiff,  wxks  not  a 
sufficient  compliance  with  the  provision  in  question.  The  only 
material  difference  between  the  statement  in  that  case  and  in 
this  is,  that  here  it  is  stated  that  the  note  described  was  given 
by  the  defendant  in  the  judgment  to  the  plaintiff  herein,  on 
"  settlement  of  accounts  "  between  them,  on  the  twenty-second 
of  August,  1851,  the  day  on  which  the  note  was  dated. 

I  do  not  see  that  the  allegation  that  the  note  was  giyen  on 
**  settlement  of  accounts  "  can  add  yery  materially  to  the  infor- 
mation which  the  statement  affords.  In  the  case  of  Lawless  v. 
Hackelt,  IG  Johns.  149,  which  arose  under  the  act  of  1818,  the 
late  supreme  court  said:  *'  The  specification  ought  to  be  so  par* 
ticular  and  precise  as  to  apprise  all  persons  interested  of  the 
nature  and  consideration  of  the  debt.  A  statement  as  general 
a3  the  common  counts  in  a  declaration  is  not  sufficient.  It 
ougbt.to  be  as  special  and  precise  as  a  bill  of  particulars."  If 
tho  reasoning  of  the  court  in  that  case  is  applicable  to  cases 
arising  under  the  code,  as  was  held  by  Gardiner,  J.,  in  Chappd 
V.  CJiappel,  12  N.  T.  215  [64  Am.  Dec.  496],  then  it  is  clear  that 
tho  statement  in  the  present  case  is  wholly  defective.  It  is  true, 
tbero  is  a  wide  difference  in  phraseology  between  the  act  of  1818 
and  the  section  of  the  code  in  question.  The  former  required 
a  *'  particular"  statement  and  specification  of  ''  the  nature  and 
consideration  "  of  the  debt  or  demand;  and  where  the  demand 
arose  upon  a  note,  bond,  or  other  specialty,  the  "origin  and 
consideration  "  of  the  same  was  requii^ed  to  be  ''particularly set 
forth,"  while  the  code,  in  terms,  simply  requires  a  statement 
"  of  the  facts  out  of  which  the  indebtedness  arose." 

Bat  when  it  is  considered  that  the  objects  of  both  statutes 
was  precisely  the  same;  that  to  accomplish  this  object,  much, 
at  least,  of  the  particularity  contemplated  by  the  act  of  1818 
would  be  necessary* ;  and  that,  in  contemplation  of  law,  the 
leglslatui'e,  in  enacting  the  section  in  question,  had  the  act  of 
1S18  before  them — it  would  seem  that  the  code  must  have  in- 
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fen  led  to  lequire  by  implication  what;  is  in  tenns  required  by 
tbe  preTions  stataie.  It  is  nnneoessaiyy  howerer,  to  go  to  this 
extcoit  here.  A  requirement  far  short  of  this  would  be  fatal  to 
the  judgment  in  this  case.  A  mere  statement  that  the  note  was 
given  upon  a  settlement  of  accounts  conyeys  no  information  of 
any  vafaie.  Something,  at  least,  should  be  stated  as  to  the 
nature  of  the  account  and  the  time  when  it  accrued,  even  if  all 
the  minuteness  necessaty  in  a  bill  of  particulars  should  not  be 
required. 

But  it  is  contended  by  the  respondent's  counsel  that,  conced- 
ing the  statement  upon  which  the  judgment  was  confessed  to  be 
defective,  such  defect  amounted  merely  to  an  irregularity,  for 
which  the  only  remedy  was  by  motion  to  set  aside  the  judgment. 
This  position  cannot  be  sustained.  It  is  true  that,  for  a  mere 
irregularity  in  a  matter  of  practice,  the  proper  remedy  is  by 
motion.  But  the  defect  here  is  of  a  difTerent  nature.  The 
object  of  the  statute  being  to  protect  the  creditors  of  the  party 
oonfeeaing  the  judgment  against  fraud,  its  violation  forms  a 
proper  subject  of  equitable  jurisdiction.  The  provision  does 
not  relate  to  a  mere  matter  of  form,  or  the  manner  of  conduct- 
ing a  judicial  proceeding,  but  is  one  which  affects  substantial 
rights.  It  virtually  constitutes  a  condition  precedent  to  the 
right  of  the  party  to  confess  the  judgment  at  all.  Although 
the  code  does  not  in  terms  enact,  as  was  done  by  the  act  of  1818, 
that  a  judgment  confessed  without  a  compliance  with  its  pro- 
visions shall  be  '*  decreed  and  adjudged  fraudulent"  in  respect 
to  "  other  Inma  fide  judgment  creditors,"  yet,  considering  the 
object  in  view,  it  is  plain  that  such  must  be  its  meaning. 

The  decision  of  this  court  in  the  case  of  Ohappd  v.  Ohappel, 
12  N.  Y.  215  [64  Am.  Dec.  496],  was,  in  substance,  that  the 
judgment  having  been  confessed  without  a  compliance  with  the 
provisions  of  the  code,  it  was  to  be  deemed  fraudulent  and  void 
as  to  the  other  judgment  creditors  of  the  defendant,  and  that 
the  supreme  court  was  right  in  setting  it  aside  upon  that  ground. 
That  the  same  end  might  have  been  attained  by  an  original  suit 
is  clear.  The  doubt  in  such  cases  has  been,  not  whether  a  court 
of  equity  has  jurisdiction  to  set  aside  the  judgment  in  a  suit 
instituted  for  that  purpose,  but  whether  this  equitable  power 
could  be  exercised  by  the  court  in  which  the  judgment  is 
entered,  upon  motion:  Brinckeroff  v.  Marvin^  6  Johns.  Ch.  320. 

If  the  judgment  is  defective  for  the  reason  assigned,  there  is 
no  doubt  of  the  right  of  the  plaintiffs  to  institute  this  suit  for 
the  purpose  of  setting  it  aside.     So  far  as  the  judgment  itself 
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is  concerned,  the  object  migbt  have  been  attained  by  a  mere 
motion ;  but  as  the  assignment  could  not  have  been  thus  reached, 
this  suit  is. properly  brought  to  determine  at  once  the  validity 
of  both. 

Our  next  inquiry,  then,  relates  to  the  validity  of  the  assign- 
ment. The  last  paragraph  of  this  document  declares  that  it  is 
made  in  trust  that  the  assignees  shall  collect  such  debts  as  are 
collectible,  and  compromise  such  as  are  doubtful,  '*  and  apply 
the  proceeds  to  the  following  purpose,  that  is  to  say :  first,  to 
pay  any  such  sum  or  sums  of  money  as  they  may  find  proper 
and  expedient,  in  and  about  the  management  of  the  said  prop- 
erty, or  payment  of  hands  employed  or  to  be  employed  in  and 
about  the  same,  or  in  the  business  of  completing  the  manufacture 
of  any  of  the  said  property,  or  fitting  the  same  for  sale,  or  work- 
ing up  materials,  etc.,  so  as  to  realize  the  greatest  possible 
amount  of  money  therefrom,  as  in  the  judgment  of  the  said 
John  Hecker  and  George  Hecker  shall  seem  most  advisable,'* 
etc.  It  is  insisted  that  this  clause,  which  virtually  authorizes 
the  trustees  to  complete  the  manufacture  of  auv  unfinished  ma- 
chinesi,  and  to  carry  on  the  business  of  the  assignor,  for  the 
purpose  of  working  up  the  materials  on  hand,  renders  the 
assignment  fraudulent  and  void  as  to  creditors. 

General  assignments  in  trust  for  the  payment  of  debts  are, 
for  the  most  part,  an  American  device.  In  England,  such  an 
assignment  by  a  trader,  a  term  which  is  held  to  embrace  nearly 
every  man  of  business,  is  considered  an  act  of  bankruptcy;  and 
the  commission  issued  supersedes  the  assignment.  The  history 
of  these  assignments  in  this  state  tends  to  show  that  they  were 
originally  an  invention  by  debtors  in  failing  circumstances,  de- 
signed, not  for  the  benefit  of  their  creditors,  but  to  perpetuate 
their  own  control  over  the  property  in  their  hands. 

Our  courts  have  been  successively  called  upon  to  condemn 
as  fraudulent  assignments  reserving  to  the  debtor  either  some 
portion  of  the  assigne*!  property,  or  a  power  of  revocation  of  the 
trust,  or  of  future  direction  as  to  the  trust  fund,  or  requiring 
the  creditors  to  release  the  debtor  as  a  condition  of  sharing  in 
the  proceeds  of  the  property;  or  authorizing  the  assignee  to  sell 
upon  credit,  etc.  But  when  purified  of  all  these  badges  of 
fraud,  there  is  still  some  difficulty  in  sustaining  such  assign- 
ments upon  principle,  and  in  the  face  of  the  statute:  2  B.  S. 
137,  sec.  1;  because  they  manifestly  tend  to  delay  and  hinder 
those  creditors  who  are  disposed  to  pursue  their  legal  remedies 
against  the  debtor' s  •  proj^erty .  * 
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The  aigament  in  support  of  voluntaiy  assignments  would  be 
greatly  strengthened,  if  when  resorted  to  they  were  made  to 
answer  the  ends  of  a  commission  in  bankruptcy,  by  producing 
a  suitable  distribution  of  the  fund  among  all  the  creditors;  since 
in  that  case  the  principle  that  equality  is  equity  might  be  urged 
in  opposition  to  a  claim  founded  upon  a  priority  of  legal  right. 
But  instead  of  this,  the  creditor,  who  is  in  adyaace  of  all  others  in 
respect  to  his  legal  rights,  may  be  put  in  the  last  class,  or  may 
become  postponed  to  aU  others.  I  make  these  suggestions,  not 
for  the  purpose  of  throwing  doubts  upon  the  validity  of  assign- 
ments when  properly  made,  but  to  show  that  they  should  not 
be  permitted  to  substitute  the  will  of  the  debtor  or  of  his  as* 
signees,  or  even  their  discretion,  for  the  judgment  of  the  courts, 
as  to  the  time  or  manner  of  appropriating  the  property  of  such 
debtor  to  the  payment  of  his  debts,  beyond  what  necessarily 
results  from  its  being  placed  in  the  hands  of  trustees  for  that 
purpose. 

The  respondents  in  this  case  rely  upon  the  decision  of  the  late 
court  of  errors  in  the  case  of  Ounningham  t.  Freeborn,  11  Wend. 
240.  It  must  be  conceded  that  if  all  the  members  of  the  court 
who  voted  to  affirm  the  decree  in  that  case  are  to  be  understood 
as  concurring  in  what  was  said  by  Mr.  Justice  Nelson,  the  de- 
cision is  a  direct  authority  in  favor  of  the  respondents,  upon  the 
point  raised  here;  and  although  other  important  questions  were 
there  presented,  upon  some  of  which  the  case  might  have  turned, 
yet,  as  no  member  of  the  court  expressed  any  dissent  or  inti- 
mated any  other  ground  for  his  decision,  it  should,  perhaps,  be 
assumed  that  the  opinion  delivered  expressed  the  views  of  the 
majorily  of  the  court. 

It  will  be  found  impossible,  however,  to  reconcile  these  views 
with  those  since  expressed  by  this  court  in  several  cases,  and  par- 
ticularly in  that  of  Nicholson  v.  LeaviU,  6  N.  Y.  510  [57  Am.  Dec. 
499].  The  whole  reasoning  of  Gardiner,  J.,  in  that  case,  in 
which  it  appears  that  five  at  least  of  his  associates  concurred,  is 
in  direct  hostility  to  the  decision  in  Ounningham  v.  Freeborn, 
11  Wend.  240,  upon  the  point  we  are  now  considering.  He 
says:  "  It  has  always  been  understood  that  when  an,  individual 
has  incurred  an  obligation  to  pay  money,  the  time  of  payment 
was  an  essential  part  of  the  contract;  that  when  it  arrived  the 
law  demanded  an  immediate  appropriation  by  the  debtor  of  his 
property,  in  discharge  of  his  liability,  and  if  he  failed,  would 
itself,  by  its  own  process,  compel  a  performance  of  the  duty. 
The  debtor,  by  the  creation  of  a  trust,  may  direct  the  applica* 
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Hon  of  his  properly,  and  may  doToIye  the  duty  of  making  the 
appropriation  upon  a  trastee.  This  the  law  permits;  and  Boeh 
delay  as  may  be  neeessaxy  for  that  purpose.  Bat  the  debtor 
cannot  in  this  way  avoid  the  obligation  of  immediate  payment, 
or  extend  the  period  of  credit,  without  the  assent  of  the  cred- 
itor. The  attempt  to  do  this,  however  plausible  the  pretense, 
is  in  conscience  and  in  law  a  fraud,  and  nothing  else." 

These  remarks  were  made  in  reference  to  an  assignment  which 
contained  a  clause  authorizing  the  assignee  to  sell  upon  credit, 
but  they  apply  with  equal  force  to  the  case  before  the  court. 
The  principle  asserted  is,  that  the  debtor  can  authorise  no  delay 
whatever,  except  such  as  is  necessarily  incident  to  the  creation 
of  the  trust.  In  another  part  of  his  opinion,  Judge  Gardiner, 
in  speaking  of  the  right  of  a  debtor  to  prefer  one  creditor  to 
another,  and  to  make  a  voluntary  assignment,  says:  *'  Of  coarse 
the  delay  to  creditors  necessarily  resulting  from  a  fair  exercise 
of  these  rights  is  not  prohibited  by  any  statute;  but  this  delay 
must  be  incidental  and  necessary  to  the  existence  of  the  trust 
or  the  exercise  of  the  power." 

It  is  obvious  that  the  delay  consequent  upon  vesting  in  the 
trustee  a  discretionary  power  to  continue  the  business  of  the 
debtor,  whatever  may  be  the  motive,  may  be  as  great  as  that 
produced  by  a  power  to  sell  upon  credit;  indeed,  it  may  be 
regarded  as  more  objectionable  in  this  respect,  for  the  reason 
that,  in  case  of  a  sale  upon  credit,  the  security  taken  may  be 
immediately  sold  and  converted  into  cash  in  place  of  the  prop- 
erty it  represents. 

The  question,  then,  is  presented,  whether  this  court  wiU 
adhere  to  the  spirit  of  its  own  decision  in  the  case  of  HfichoiBon 
V.  LeaviU,  6  N.  Y.  610  [57  Am.  Dec.  499],  or,  by  following  the 
case  of  Cunningham  v.  FredHym,  11  Wend.  240,  uphold  assign- 
ments in  one  class  of  cases  and  condemn  them  in  another,  where 
no  shadow  of  difference  in  principle  exists  between  them.  I 
may  remark,  that  since  that  case  was  decided  various  cases  have 
arisen  in  this  state  in  which  the  principles  applicable  to  volun- 
tary assignments  have  received  a  more  thorough  examination 
than  had  previously  been  bestowed  upon  them,  and  the  tendency 
of  the  court  has  uniformly  been  to  a  more  and  more  rigid  limi- 
tation of  the  discretionary  powers  to  be  vested  in  the  assignee. 
To  follow  the  case  of  Ounningfiam  v.  Freeborn,  supra,  now, 
therefore,  would  not  only  produce  the  incongruity  in  doctrine 
which  has  been  pointed  out,  but  would  be  an  act  of  decided 
retrogression  in  respect  to  the  principles  applicable  to  this  class 
of  cases. 
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It  is  flaid  thtti  if  manaf  aoiaved  artioles  are  aawgned  in  sooh  a 
state  that  it  is  obvious  that,  by  a  oompaimtively  small  expendi* 
tme  of  money  in  oompleting  them,  their  Talne  wiU  be  Tezy 
greatly  inereased,  it  would  be  the  duty  of  the  trustee  to  make 
the  expenditore  for  tfa«  sake  of  the  oreditorB;  and  it  is  insisted 
that  what  the  Inw  would  justify  the  assignee  in  doing  without 
sathority  from  the  assignor,  he  may  be  expressly  authorised  to 
do. 

This  position  oTerlooks  the  distinction  between  a  duty  im* 
posed  by  law  and  a  ix>wer  conferred  by  an  individual.  The 
first  would  be  under  the  entire  control  of  the  courts.  If  an 
assignee  should  err  in  the  exerdse  of  that  legal  discretion  which 
18  incident  to  his  trust,  the  courts,  on  application  of  the  credi* 
toTB,  could  correct  the  error.  If  the  sale  of  the  assigned  property 
was  unreasonably  delayed,  the  courts  could  hasten  it.  Not  00, 
however,  in  respect  to  a  discretionaiy  power  expressly  vested  in 
him  by  the  assignment.  Nothing  short  of  fraud  or  a  want  of 
good  faith  in  the  exercise  of  such  a  power  would  authorise  the 
courts  to  interfere.  If  an  assignment  containing  such  a  clause 
is  held  valid,  it  must  of  course  be  held  that  the  debtor  has  a 
right  to  oonf er  the  ix>wer;  that  is,  has  a  right  to  vest  this  power 
in  the  assignee  as  a  condition  upon  which  he  parts  with  his 
rights  of  property.  If  the  courts  uphold  this  condition,  must 
they  not  execute  it  ?  Can  they  substitute  their  discretion  for 
that  which  tbe  owner  of  the  property  has  vested  in  his  assignee  t 
This  question  was  considered  in  the  case  of  NiehoUon  v.  LeaviU, 
6  N.T.  510  [67  Am.  Dec.  499],  and  Gardiner,  J.,  there  says: 
"  If  the  debtor  can  create  such  a  trust,  equity  cannot  interpolate 
a  provision  that  the  fund  shall  be  disposed  of  and  the  money 
realized  according  to  the  discretion  of  a  chancellor." 

This  position,  of  the  correctness  of  which  I  entertain  no  doubt, 
is  fatal  to  the  assumption  that  such  a  discretionary  power  as 
that  here  conferred  can  be  upheld*  If  the  court  cannot  control 
or  interfere  with  such  a  discretion  unless  it  is  fraudulently  exer- 
cised, then  the  creditors  may  be  kept  at  bay  so  long  as  the 
assignee  selected  by  the  failing  debtor  himself  may  deem  it 
expedient  to  retain  the  management  of  the  assigned  property. 
This  can  never  be  tolerated.  The  true  principle  applicable  to 
all  such  cases  is,  that  a  debtor  who  makes  a  voluntary  assign« 
ment  for  the  benefit  of  his  creditors  may  direct,  in  genend  terms, 
a  sale  of  the  property  and  collection  of  the  dues  assigned,  and 
may  also  direct  upon  what  debts  and  in  what  order  the  proceeds 
shdl  be  applied;  but  beyond  this,  can  prescribe  no  conditions 
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whatever  as  to  the  management  or  disposition  of  the 
property.  In  all  other  respects  the  assignee  must  be  left  to  act 
nnder  the  ordinary  roles  and  principles  which  apply  to  tmsteea 
in  analogous  cases. 

There  is  still  another  question  which  must  be  briefly  exam- 
ined. Section  4  of  the  statute  concerning  fraudulent  conyeyances 
provides  that,  in  all  cases  arising  under  that  act,  the  question 
of  fraudulent  intent  "  shall  be  deemed  a  question  of  fact,  and 
not  of  law:"  2  B.  S.  137.  It  is  contended  that  by  this  provision 
"  fraud  in  law  "  is  abolished;  and  that  the  referee  having  found 
in  express  terms  that  the  assignment  in  question  '^was  not 
fraudulent,  but  was  made  in  good  faith/'  the  court  cannot  now 
pronounce  the  assignment  fraudulent  for  matter  appearing  upon 
its  face. 

A  question  in  substance  identical  with  this  was  presented 
and  passed  upon  in  the  case  of  Gwrwrngham  v.  Fretbom^  11 
Wend.  240;  and  it  would  be  difficult  to  meet  and  dispose  of  it 
by  reasoning  more  clear  and  conclusive  than  that  of  Mr.  Justice 
Nelson  in  that  case.  He  concedes  that  fraud,  in  all  such  cases, 
is  a  question  of  fact,  and  that  an  actual  fraudulent  intent  must 
be  found,  either  by  the  jury  or  by  the  tribunal  which  acts  in  its 
place.  But  he  contends  that  a  case  may  be  presented  in  which  a 
fraudulent  intent  is  so  plainly  to beinferred,  from  the  instrument 
itself,  that  no  jury  would  be  permitted  to  disregard  the  evidence, 
and  where  it  would  be  the  clear  duty  of  the  court  to  set  aside  a 
verdict  found  in  opposition  to  such  inference.  He  says:  **  It 
could  never  have  been  intended  by  this  statute,  nor  could  it  be 
endured  in  principle  or  in  practice,  that  the  verdict  of  the  jury 
should  be  conclusive,  if  against  law  and  evidence."  He  also 
shows  that  what  was  called  **  fraud  in  law  "  was  not  an  inference 
of  actual  fraud,  drawn  from  the  provisions  of  the  assignment 
itself,  but  was  a  species  of  fraud  which  the  law  was  supposed  to 
impute  to  the  party,  as  he  says,  "  in  the  absence  of  any  fraudu- 
lent intent,  and  under  a  concession  by  the  courts  that  there  was 
none."  This  species  of  fraud,  if  it  ever  had  any  l^gal  existence, 
which  he  seems  to  doubt,  he  concedes  is  abolished  by  the  stat- 
ute. 

It  follows  from  the  reasoning  of  Mr.  Justice  Nelson,  which 
I  regard  as  unanswerable,  that  wherever  an  assignment  contains 
provisions  which  are  calculated,  per  m,  to  hinder,  delay,  or 
defraud  creditors,  although  the  fraud  must  be  passed  upon  as 
a  question  of  fact,  it  nevertheless  becomes  the  duly  of  the  court 
to  set  aside  the  finding,  if  in  opposition  to  the  plain  inf  eienoe 
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to  be  drawn  from  the  face  of  the  iiiBiniment.  A  party  musty  in 
■D  caBSBk  be  held  to  haTe  intended  that  which  ia  the  neoeasaiy 
eonseqaence  of  his  acta. 

The  aaaignment,  therefore,  as  well  as  the  judgment,  ia  Toid. 
It  foUowB  that  the  jndgment  of  the  aapreme  court  at  general 
term  should  be  reTeraed  as  to  the  defendants  Henry  Waterman 
and  John  and  Gteorge  Hecker;  but  in  reepect  to  the  defendant 
Bowell,  who  did  not  participate  in  the  fraud,  and  whose  pur- 
chase of  the  goods,  for  aught  that  appears,  was  made  in  perfect 
good  faith,  it  should  be  affirmed  with  costs.  As  between  the 
plaintiff  and  the  defendants  Waterman  and  the  Heckers,  no 
eoets  are  allowed  to  either  party  in  this  court. 

AU  the  judges  agreed  that  the  judgment  was  Toid,  SnoHa 
and  BoosBVKLT,  JJ.,  deeming  it  Talid  as  to  the  parties,  though 
bindnient  as  to  creditors. 

AU  the  judges  except  Psatt,  J.,  concurred  in  the  opinion  of 
BiLDEK,  J.,  aa  to  the  invalidity  of  the  assignment. 

Judgment  as  above  directed. 


GoHnKioir  or  Jcboicimt  Which  dosb  hot  Show  BnATtMxn  or  Faoib  out 
of  wbioh  tha  indebtadnen  arose  is  Toid  as  to  creditors:  Chappel  r.  Chappd^ 
64  Am.  Deo.  496,  and  note  501;  and  a  statute  anthorizing  sach  ooofession  of 
Jodgment  must  be  strictly  complied  with:  JcBmu  t.  Morey^  14  Id.  475;  Beaeh 
T.  Bot^/brdj  40  Id.  50,  and  note.  In  California  a  oonfeesion  of  Jadgmsnt 
vbich  fails  to  set  oat  all  the  facts  required  by  the  statute  is  not  void,  bat 
flnly  yrmia  fade  fraodnlent^  and  the  legal  presamption  of  fraud  may  be 
ratted  by  proof  that  the  judgment  was  fair,  and  for  a  bona  JUe  debt: 
akkardi  t.  MeMWan,  65  Id,  521,  and  note  522. 

VoLmriABT  ABSiQfnasTT  ior  BsnriT  or  CaEDrroBS  cannot  be  made  so 
as  to  enlaige  the  powers  or  restrict  the  liability  of  the  assignee  beyond  the 
limits  fixed  by  the  law:  Keep  ▼.  Sandenon,  60  Am.  Dec  404,  and  note  406; 
AtfcjUMoa  T.  Lofdt  Id.  381,  and  note  380.  An  assignment  for  the  benefit  of 
creditors  must  not  be  conditional:  Hurd  t.  SiUbff,  34  Id.  142.  Any  attempt 
on  the  part  of  the  debtor  to  exercise  control  OTcr  any  of  the  effects  assigned 
for  tiw  benefit  of  crediton  will  render  the  assignment  Toid :  Cfamam  r,  PoyntM, 
S7  Id.  745,  and  note  749,  where  other  cases  are  collected.  As  to  assignments 
giving  the  assignee  discretionary  power  beyond  that  given  by  the  statute, 
and  as  to  aangnments  to  delay  and  hinder  creditors,  see  note  to  yiMUon  t. 
LeatiU,  57  Id.  505,  where  the  subject  is  discussed  and  cases  are  collected. 

CrcAnom  of  Pbihcipal  CABX.^The  principal  case  is  cited  in  each  of  the 
{^lowing  authorities,  and  to  the  points  mentioned :  Judgments  by  confes* 
■ioo  entered  on  insuflicient  statements,  and  without  compliance  with  the 
eodfl^  are  Toid  as  to  other  judgment  craditors:  KendaU  t.  HodglAUf  7  Abb. 
Vt.  312;  8.  C,  1  Bosw.  664;  Bammond  r.  BubH,  8  Abb.  Pr.  161;  Johmtkm  r. 
UcAudoaid^  9  Id.  215,  note;  Clajlm  ▼.  Banger^  11  Id.  342;  8.  C,  81  Barb.  87; 
Jfovii  T.  BtymMe^  12  Abb.  Pr.  405,  note;  Ncrrie  ▼.  Denlon,  80  Barb.  122; 
msatfiisiiii   ▼.  SdgerUm,  Id.  187;  8.  C,  17  How.  Pr.  866;  Oimmtin  t. 


416  Bank  of  Straouse  v.  Holubter.    [New  York. 

Oeroto,  30  Barb.  828;  Sheidon  r.  Stryktr,  34  Id.  121;  McDowtU  v.  Damidt^  38 
Id.  148;  McCartney  y.  Wekk,  44  Id.  282;  PtopU  v.  KeUy,  36  Id.  459;  Dafy  t. 
Mathews,  20  How.  Pr.  271;  Ba€  ▼.  Law8er,  18  Id.  24;  OurHu  y.  CitrbiU,  25 
Id.  80;  Fr$ligh  v.  Brink,  30  Barb.  145;  B.  C,  16  How.  Pr.  273;  8.  C,  19  N. 
Y.  419;  JftZfer  v.  Earle,  21  Id.  112;  iform  y.  Marrin,  27  Him.  602;  ButU  y. 
SchUffeUn,  5  N.  Y.  Ciy.  Pro.  418.  A  failing  debtor  cannot  anthorize  a  volun- 
tary aMignoe  to  aell  on  credit:  Loetchigk  t.  Addkon,  10  Abb.  Pr.  181;  S.  C, 
3  Robt.  342;  CarpmUer  v.  Underwood,  19  N.  Y.  522.  A  judgment  fraudulent 
and  void  as  againat  creditors  may  be  set  aside  on  motion:  Norria  v.  DenUm, 
30  Barb.  123.  A  failing  debtor  cannot  confer  any  power  on  his  assignee  that 
the  law  itself  does  not  confer :  Jeeeup  t.  Hulse,  29  Barb.  545;  BuU  v.  Pedt,  1 
Daly,  87;  MeConnaU  y.  Sherwood,  58  How.  Pr»  460;  Casey  v.  Janee,  37  K.  Y. 
612;  Toung  v.  HeermcmB,  66  Id.  382;  PieheU  y.  Leonard,  34  Id.  177;  Towna- 
end  v.  SteoTM,  32  Id.  216;  Smith  y.  Beaitie,  31  Id.  545.  That  a  judgment  by 
confession  on  an  insufficient  statement  of  facta  is  good  against  all  but  credi- 
tors, see  Ely  v.  Cook,  2  Hilt.  420.  A  bona  fide  purchaser  from  an  assignee  to 
whom  property  has  been  assigned  in  fraud  of  judgment  creditors  before  levy 
by  sach  creditors  is  an  Innocent  purchaser,  and  acquires  a  good  title  even 
from  a  fraudulent  assignee :  JuUand  y.  BaMone,  39  Barb.  103.  A  judgment 
fraudulent  and  void  as  to  creditors  is  a  proper  ground  for  an  action,  and  for  the 
exercise  of  the  equitable  power  of  the  court:  Mitchell  v.  Van  Burem,  27  N.  Y« 
304.  A  party  must  have  intended  the  necessary  consequence  of  hie  acte  i 
People  y.  Ketty,  35  Barb.  459;  Lorachigh  y.  Brid(fe,  42  N.  Y.  431. 


Bane  of  Stbaouse  v.  Hollisteb. 

[17  Haw  Toes,  40.] 

UoTART  Holding  Nots  Payabls  at  Bank,  foa  Collection,  Who  ib  Aiao 
Paying  Telleb  of  the  bank,  may,  as  notary,  present  the  note  to  himi4l 
as  teller,  and  if  no  funds  have  been  provided  by  the  maker  for  paying  i^ 
may,  as  notary,  give  notice  of  non-payment.  That  the  formal  demand 
should  be  made  within  the  banking-house  is  not  iadiepeimble  to  diMge 
the  indorser. 

Apfsal  from  a   judgment  against  an  indocMT.    Tha  faoia 

appear  in  the  opinion. 

7.  jT.  Davis,  for  the  appellant. 
Francis  Keman,  for  the  respondent. 

By  Court,  Habbis,  J.  Two  questions  are  involted  in  the 
decision  of  this  case:  1.  Relating  to  the  time  of  presenting  the 
note  for  payment;  2.  The  manner  of  presentment. 

As  to  the  time :  The  note  was  payable  at  the  bank  of  Utioa.  By 
making  it  thus  payable,  the  maker  agreed  that  the  note  should 
be  paid  during  the  usual  business  hours  of  the  day  upon  which 
it  matured.  The  holder  also  agreed  that  the  note  should  be 
pireaented  for  payment  within  the  same  time.    In  giving  effeel 
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to  the  eontract,  the  law  presumes  that  the  parties  intended  to 
lonform  to  the  known  and  established  course  of  business  at  the 
place  where  their  ocmtiBot  was  to  be  performed.  The  general 
rale,  therefore,  is,  that  where  the  note  is  payable  at  a  bank,  it 
miist  be  preeented  for  payment  before  the  nsoal  hoar  of  cloring 
the  hanlring-hoose. 

Thus  in  Parker  t.  Oordon,  7  East,  385,  a  bill  was  payable  at 
a  banker's,  whose  usual  time  for  closing  his  shop  was  six  o'clock. 
The  hill  was  presented  after  that  hour.  The  shop  was  closed 
and  the  clerks  gone.  In  an  action  against  the  drawer  of  the 
bill,  it  was  held  that  the  presentment  was  not  sufficient. 

But  though  the  presentment  is  made  after  business  hours,  it 
w31  be  sufficient  if  a  proper  person  be  found  at  the  place  to 
giTe  an  answer.  In  OameU  t.  TFbodcocfc,  1  Stark.  476,  the  bill 
was  payable  at  a  banker's  in  London.  It  was  presented  for 
payment  in  the  evening  of  the  day  when  it  became  due.  A 
haj  returned  for  answer,  **  No  orders.''  Lord  Ellenborough 
mid,  upon  the  trial:  **  I  think  it  perfectly  clear  that  if  a  banker 
appoint  a  person  to  attend  in  order  to  give  an  answer,  a  present- 
ment would  be  sufficient  if  made  before  twelve  at  night."  So 
where  a  draft,  payable  at  the  bank,  **  was  presented  for  payment 
in  the  afternoon  of  the  last  day  of  grace,  after  regular  banking 
hours,  and  the  cashier  of  the  bank,  being  there,  refused  payment 
Wause  there  were  no  funds  there  belonging  to  the  acceptor,  it 
was  held  that  the  cashier,  whose  duty  it  was  to  attend  to  busi- 
ness of  this  sort,  being  at  the  bank,  and  having  returned  a  nega- 
tive answer,  and  it  appearing  that  the  acceptors  had  provided 
BO  funds,  the  demand  was  sufficient:  Flint  v.  Bogers,  15  Me.  67; 
Bank  of  Vlioa  v.  8mUh,  18  Johns.  230;  Henry  v.  Lee,  2  Oh.  124. 
In  the  latter  case.  Lord  Ellenborough  said,  in  answer  to  the 
objection  that  a  bill  had  been  presented  after  business  hours. 
"in  general  it  is  not  sufficient.  It  will  not  do  if  nobody  is 
there  to  receive;  but  if  somebody  is  there,  and  the  person  pre- 
Bonting  the  bill  gets  an  answer,  it  is  sufficient"  Bay  ley,  J., 
also  said:  ''  If  it  is  presented  after  the  usual  hours,  it  is  at  the 
peril  of  the  person  presenting  it;  for  if  nobody  is  there,  it  will 
iiotdo,  but  if  there  is,  then  it  is  immaterial  at  what  time  it  is 
presented."  The  latter  judge,  in  his  treatise  on  bills,  also  says: 
"  A  presentment  at  a  banker's,  out  of  the  usual  hours,  will  be 
miobjectionable,  if  the  banker,  or  any  agent  on  his  behalf,  were 
there  at  the  time  of  such  presentment:"    Bayley  on  Bills,  212, 

Am.  ed,  1836.    So  also  Ohitty  says:  *'  A  presentment  at  anj 

time  in  the  day  or  evening  is  sufficient,  if  an  answer  be  given 

▲ilDbo.  Vol.  LXZn-^3T 
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by  an  auihorized  person:"  Oh.  Bills,  278.  It  was  not  too  lsfeB« 
therefore,  to  present  the  note  for  payment  at  half-past  ax 
o'clock,  if  an  authorized  person  could  be  found  at  the  bank  to 
giye  an  answer. 

We  are  therefore  next  to  consider  the  manner  in  which  the 
note  was  presented.    It  had  been  delivered  to  the  teller  of  the 
bank,  he  being  a  notary,  for  the  purpose  of  demanding  payment 
and  giving  notice  to  the  indorser.    He  was  the  yery  officer  to 
whom  the  note  should  properly  haye  been  presented  for  pay- 
ment.   He  was  the  person  of  \?hom  the  maker  of  the  note  should 
have  inquired  for  the  note,  if  he  had  come  to  pay  it.    If  the 
money  had  been  deposited  to  meet  the  note,  he  would  have 
received  it.    He  had  been  at  the  counter  of  the  bank  daring  the 
business  hours  of  the  day.     He  knew  and  testified  that  no  per- 
son had  inquired  for  the  note,  and  that  the  maker  had  no  funds 
in  the  bank.    What,  under  such  circumstances,  was  it  neoeeaary 
for  the  teller  to  do  in  order  to  chaige  the  endorser  ?    He  was 
the  agent  of  the  holder  of  the  note  to  demand  payment,  and  was 
at  the  same  time  the  proper  officer  of  the  bank  to  answer  the 
demand,  either  by  paying  the  note  or  refusing  to  pay.    Had 
funds  been  provided  to  meet  the  note,  he  would  have  paid  it. 
Knowing  the  fact  that  there  was  no  funds,  the  teller,  neverthe- 
less, went  to  the  banking-house,  and  finding  the  outer  dooi 
locked,  made  a  demand  of  payment  of  himself  as  the  paying 
officer  of  the  bank.    Had  he  unlocked  the  door  and  entered  the 
building,  he  being  the  person  authorized  to  pay  or  refuse  pay- 
ment, it  could  not  have  been  doubted  that  the  demand  was 
sufficient.    This,  of  course,  would  have  been  an  idle  ceremony. 
The  teller  knew  this,  and  therefore  abandoned  his  attempt  to 
enter  the  bank.    I  think,  however,  he  did  enough  to  satisfy  the 
condition  upon  which  the  indorser  was  to  become  liable.     Sup- 
pose the  note  had  been  delivered  to  the  teller  before  the  close 
of  banking  hours,  he  would  have  had  nothing  to  do  but  to  give 
notice  of  non-payment.    No  formal  demand  would  have  been 
required.    It  would  have  been  enough  for  him  to  be  satisfied, 
eitiier  from  his  own  knowledge  of  the  fact,  or  an  examination  of 
the  books  of  the  bank,  that  there  were  no  funds  there  to  pay 
the  note.    Suppose  that  when  he  went  there  the  teller  had 
gained  admission,  he  would  then  have  had  nothing  to  do  but  to 
return  back  and  give  the  appropriate  notice  to  the  indorser.   No 
proclamation,  no  clamorous  demand,  was  required. 

This  view  of  the  question  is,  I  think,  abundantly  sustained 
by  autiiority.    In  Saimderson  v.  Judge,  2  H.  Black.  609,  the 
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tioQ  was  againat  the  indorser  of  a  note  payable  at  the  hooae  of 
Saonderson  &  Co.,  into  whose  bands  the  note  had  come  bj  in* 
doraement  On  the  day  upon  which  the  note  fell  due  thej 
wrote  to  Judge  the  indoiser,  giTing  him  notice  of  the  non-pay* 
meat  It  was  held  that  as  they  at  whose  house  the  note  was 
to  be  paid  were  themselves  the  holders  of  it,  it  was  a  sofflcient 
demand  for  them  to  torn  their  books  and  see  the  maker's  ac- 
count with  them,  and  a  sufficient  refusal  to  find  that  he  had  no 
effects  in  their  hands. 

In  Bankof  United  Stales  ▼.  Oameai^  2  Pet  648,  the  action  was 
apon  a  note  held  by  the  bank,  and  payable  there,  and  which 
was  in  the  bank  on  the  day  it  became  due.  After  the  usual 
banking  hours  were  over  the  note  was  delivered  to  the  notary 
for  protest,  the  officers  of  the  bank  at  the  same  time  informing 
him  that  there  was  no  funds  there  for  the  payment  of  the  note. 
This  was  held  to  be  sufficient  proof  of  a  due  demand  of  pay- 
ment. Story,  J.,  said:  *'  Where  the  bank  is  itself  the  holder  of 
the  note,  no  formal  demand  is  necessary."  FuUericn  ▼.  Bank 
(if  United  States,  1  Id.  604,  is  to  the  same  effect  In  the  ktter 
case  it  was  said  *' modem  decisions  go  to  establish  that  if  the 
note  be  at  the  place  on  the  day  it  is  payable,  this  throws  the 
(miM  of  proof  of  payment  upon  the  defendant." 

lu  QUleU  ▼.  Averill,  5  Denio,  85,  the  teller  of  the  bank  where 
Uie  note  was  payable  testified  that  on  the  day  the  note  fell  due 
he  drew  the  note  from  the  package  where  it  was  kept,  and  know- 
ing that  the  maker  had  no  funds  there,  he  gave  notice  of  non- 
payment to  the  indorsers,  without  any  formal  demand  of  pay- 
ment or  actual  examination  of  the  maJker's  account  This  was 
held  to  be  a  sufficient  presentment  Ogden  v.  Dobbin,  2  Hall. 
129;  Berkshire  Bank  v.  J<mes,  6  Mass.  524  [4  Am.  Dec.  175].  I 
im  of  opinion  that  enough  was  done  by  the  notary  to  constitute 
a  legal  presentment  and  demand  of  payment. 

The  judgment  of  the  supreme  court  should  therefore  be  re* 
versed,  and  a  new  trial  granted,  with  costs  to  abide  the  event 

Dkiio,  J.,  dissented;  all  the  other  judges  concurred. 

Judgment  reversed  and  new  trial  ordered. 


Tn  nmroiPAL  gasb  is  oizbd  in  8aU  Spring  Nai,  Bank  v.  Brntonp  M  N.  T. 
i33»  Oothml  V.  BaOard,  41  Barb.  44,  and  Finl  Nai.  Bankuf  CfrotM  v.  Oie. 
taHfen,  2  N.  T.  Snper.  Gt.  122,  to  the  point  that  if,  after  boiinen  honr%  the 
holdsr  of  paper  payable  at  a  bonk  obtains  admittanoe,  and  find*  in  the  bank 
ft  perioa  authorized  to  answer,  a  demand  of  such  person,  and  a  refusal  foi 
want  of  fnnds,  will,  in  general,  be  sufficient.  Reference  is  also  made  to  the 
principal  case  in  Smith  t.  AyUtiworth,  40  Barb.  113,  reciting  with  approval  tiie 
there  laid  down. 
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BmnTKur  or  iSiAimBBOVS  Wobim,  unlaM  joatified  or  priTil^gad  by  fMti 
attendiqg  the  repetitioii,  renden  the  penon  repeating  them  liaUe  to  ao 
aetiain  for  slander;  the  fact  that  he  ottered  them  avowedly  and  only  aa 
what  he  had  heard  from  others  is  not  a  defense. 

BnciAL  Damages,  to  support  an  action  for  slander,  must  be  some  positiv« 
loss  arising  directly  and  legitimately  as  a  fair  and  natoial  resnlt  from  the 
speaking  of  the  words;  that  the  feelings  of  the  person  aspersed  w«re 
wounded  by  repetition  of  the  words  to  him,  even  to  the  estent  of  causing 
piostvatioa  of  health,  is  not  sneh  special  damage  as  the  role  requires. 

AvPBAL  from  a  judgineiit  of  nonsuit  in  an  action  of  slander. 
The  proof  on  the  trial  showed  that  the  defendant  droolated 
orally  a  general  report  that  plaintiff  had  been  gvulty  of  adultery; 
that  Neiper,  one  of  the  persons  to  whom  defendant  made  the 
statement,  oommunioated  it  to  plaintiff;  and  that  plaintiff  was 
so  much  griered  and  distressed  at  the  fact  that  such  a  report 
was  in  oiienlation  about  him  as  to  suffer  seriously  in  health,  and 
e^n  to  incur  expense  for  medical  treatment.  The  presiding 
judge,  however,  granted  a  motion  for  nonsuit»  which  the  fall 
court  sustained  (26  Barb.  813),  and  the  plaintiff  appealed. 

B.  D.  Noxon,  for  the  appellant. 

Leroy  Morgan^  for  the  respondent. 

By  Oourt,  Stbono,  J.  The  words  spoken  l^  the  defendant 
not  being  actionable  of  themselyes,  it  was  necosnaiy,  in  order  to 
maintain  the  action,  to  prove  that  they  occasioned  special  dam« 
ages  to  the  plaintiff.  The  special  damages  must  have  been  the 
natural,  immediate,  and  legal  consequence  of  the  words:  Starkie 
on  Slander,  by  Wend.,  2d  ed.,  203;  2  Id.  62,  64;  Betu^  v.  Am- 
ney,  2  Hill  (N.  Y.),  309;  Grain  v.  Peirie,  6  Id.  523  [41  Am.  Deo. 
765];  Kendall  y.  Stone,  6  N.  Y.  14.  Where  words  are  spoken  to 
one  person,  and  he  repeats  them  to  another,  in  consequence  of 
which  the  party  of  whom  they  are  spoken  sustains  damages,  the 
repetition  ia,  as  a  general  rule,  a  wrongful  act,  rendering  the 
person  repeating  them  liable  in  like  manner  as  if  he  alone  had 
uttered  them.  The  special  damages  in  such  a  case  are  not  a 
natural,  legal  consequence  of  the  first  speaking  of  the  words, 
but  of  the  wrongful  act  of  repeating  them,  and  would  not  have 
occurred  but  for  the  repetition;  and  the  party  who  repeats  them 
is  alone  liable  for  the  damages:  Ward  v.  Weeks ,  7  Bing.  211; 
Boatings  v.  Palmer,  20  Wend.  225;  EeenhoUs  v.  JSecfar,  8  Denio, 
846;  Stevens  v.  Eartwdl,  11  Met.  642.    These  views  dispose  of 
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(Jiis  case  as  to  the  right  of  action  in  respect  to  all  the  words 
but  those  spoken  to  the  witness  Neiper,  as  none  of  them  were 
spoken  by  the  defendant  in  the  presence  of  the  plaintiff,  or 
oommnnicated  to  the  plaintiff  bj  the  witnesses  to  whom  the j 
were  spoken  by  the  defendant;  and  there  is  no  proof  as  to  the 
circumstances  under  which  they  were  repeated  by  those  wit- 
nesses. In  the  absence  of  evidence  of  those  ciieomstances,  the 
general  rale,  that  a  repetition  of  slanderous  words  is  wrongful, 
applies;  hence  any  damages  which  resulted  from  repeating  them 
are  a  consequence  of  that  wrong,  and  not  a  natural,  immediate, 
and  legal  effect  of  the  original  speaking  of  the  words  by  the 
defendant. 

In  regard  to  the  words  spoken  by  the  defendant  to  Neiper,  it 
is  proved  that  they  were  communicated  by  the  latter  to  the 
plaintiff,  and  that  Neiper  was  at  the  time  an  intimate  friend  of 
the  plaintiff.  This  friendly  relation,  it  is  claimed,  on  the  part 
of  the  plaintiff,  rendered  the  communication  of  Neiper  to  him 
prox)er;  and  being  so,  it  is  insisted  that  the  defendant  is  respon- 
sible for  the  consequences  in  the  same  manner  as  if  the  words 
had  been  spoken  directly  to  the  plaintiff.  Thero  are  several 
cases  in  which  it  is  suggested  that  circumstances  may  exist 
which  will  justify  the  ropetition  of  slanderous  words,  and  that 
when  repeated  under  such  circumstances,  and  damages  ensue, 
the  first  speaker  may  be  liable  in  like  manner  as  he  would  be  if 
the  injury  had  arisen  from  the  words  without  the  repetition: 
Ward  V.  Weeks,  7  Bing.  211;  KeenhoUM  v.  Becker,  3  Denio,  846; 
Ohnsiead  v.  Brown,  12  Barb.  657;  McPhersan  v.  Daniels,  10 
Barn.  &  Cress.  263.  Occasions  may  doubtless  occur  where  the 
communication  of  slanderous  words  by  a  person  who  heard 
them  will  be  innocent;  and  it  is  certainly  roasonable  that  when 
repeated  on  such  an  occasion,  and  damages  result,  the  first 
speaker  should  be  held  responsible  for  the  damages,  as  flowing 
diroctly  and  naturally  from  his  own  wrong.  It  is  not  necessary 
in  the  present  case  to  decide  whether  the  proposition  is  law;  for 
assuming  it  to  be  so,  and  that  illness  and  inability  to  labor  con- 
stitute such  special  damages  as  will  support  an  action,  the  evi- 
dence in  this  case  wholly  fails  to  show  that  the  damages  wero 
a  consequence  of  the  words  spoken  by  the  defendant  to  Neiper. 
The  proof  is,  that  they  wero  mainly  the  result  of  the  ropetition 
of  the  words  spoken  to  the  witness  Wands,  androports  of  other 
persona  It  was  not  until  a  considerable  time  after  the  plaintiff 
was  informed  by  Neiper  what  the  defendant  had  said  to  the  lat- 
ter that  he  began  to  be  ill;  and  his  illness  commenced  imme- 
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diatelj  after  ttie  communication  to  him  of  what  had  been  said 
bj  La  Fayette  Wands.  At  that  time  the  plaintiff  had  been  in- 
formed of  chaiges  made  by  Fuller  to  the  same  effect,  and  it  ia 
a  fair  conclusion  upon  the  proof  that  he  then  knew  what  the 
witness  Wands  says  was  the  fact,  that  "  the  story  was  all  oyer 
the  country."  Under  these  circumstances,  it  is  impossible  to 
conclude  that  what  the  defendant  stated  to  Neiper  produced  the 
damages:  1  Starkie  on  Slander,  205;  Vicars  r.  WUoacka,  8  East, 
1;  Orain  v.  P^rie,  6  Hill,  522. 

But  there  is  another  ground  upon  which  the  judgment  must 
be  affirmed.  The  special  damages  relied  upon  are  not  of  such 
a  nature  as  will  support  the  action.  The  action  for  slander  is 
given  by  the  law  as  a  remedy  for  *'  injuries  affecting  a  man's 
reputation  or  good  name  by  malicious,  scandalous,  and  slander- 
ous words,  tending  to  his  damage  and  derogation:  2  Bla.  Com« 
123;  Starkie  on  Slander,  Prelim.  Obs.  22-29;  1  Id.  17,  18.  It 
is  injuries  affecting  the  reputation  only  which  are  the  subject  of 
the  action.  In  the  case  of  slanderous  words  actionable  per  se^ 
the  law,  from  their  natural  and  immediate  tendency  to  produce 
injury,  adjudges  them  to  be  injurious,  though  no  special  loss  cr 
damage  can  be  proved.  "  But  with  regard  to  words  that  do  not 
apparently  and  upon  the  face  of  them  import  such  defamation 
as  will  of  course  be  injurious,  it  is  necessary  that  the  plaintiff 
should  aver  some  particular  damage  to  have  happened:"  3  Bla. 
Com.  124.  As  to  what  constitutes  special  damages,  Starkie  men- 
tions the  loss  of  a  marriage,  loss  of  hospitable  gratuitous  enter- 
tainment, preventing  a  servant  or  bailiff  from  getting  a  place, 
the  loss  of  customers  by  a  tradesman;  and  says  that  in  general 
whenever  a  person  is  prevented  by  the  slander  from  receiving 
that  which  would  otherwise  be  conferred  upon  him,  though 
gratuitously,  it  is  sufficient:  1  Starkie  on  Slander,  195,  202; 
Cook's  Law  of  Definitions,  22-24.  In  Olmstead  v.  MiUer,  1  Wend. 
606,  it  was  held  that  the  refusal  of  civil  entertainment  at  a  pub- 
lic house  was  sufficient  special  damage.  So  in  WiUiarM  v.  J7tQ, 
19  Id.  305,  was  the  fact  that  the  plaintiff  was  turned  away  from 
the  house  of  her  uncle  and  charged  not  to  return  until  she  had 
cleared  up  her  character.  So  in  Beach  v.  Eanney,  2  Hill  (N.  Y.), 
809,  was  the  circumstance  that  persons  who  had  been  in  the 
habit  of  doing  so  refused  longer  to  provide  fuel,  clothing,  etc. : 
2  Stark.  Ev.  872,  873.  These  instances  are  sufficient  to  illus- 
trate the  kind  of  special  damage  that  must  result  from  defama- 
tory words  not  otherwise  actionable  to  make  them  so;  they  are 
damages  produced  by  or  throupfh  impairing  the  reputation. 
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It  would  be  highly  impolitio  to  hold  all  language  wounding 
the  feelings  and  affecting  unfavorably  the  health  and  ability  to 
labor  of  another  a  ground  of  action,  for  that  would  be  to  make 
the  right  of  action  depend  often  upon  whether  the  sensibilitieB  of 
a  person  spoken  of  are  easily  excited  or  otherwise;  his  strength 
of  mind  to  disregard  abusive,  insulting  remarks  concerning 
him,  and  his  physical  strength  and  ability  to  bear  them.  Words 
which  would  make  hardly  an  impression  on  most  persons,  and 
would  be  thought  by  them,  and  should  be  by  all,  undeserving 
of  notice,  might  be  exceedingly  painful  to  some,  occasioning 
sickness  and  an  interruption  of  ability  to  attend  to  their  ordi- 
nary  vocations.  There  must  be  some  limit  to  liability  for  words 
not  actionable  per  se,  both  as  to  the  words  and  the  kind  of  dam- 
ages; and  a  clear  and  wise  one  has  been  fixed  by  the  law.  The 
words  must  be  defamatory  in  their  nature;  and  must  in  fact 
disparage  the  character;  and  this  disparagement  must  be  evi* 
denced  by  some  positive  loss  arising  therefrom  directly  and 
legitimately  as  a  fair  and  natural  result.  In  this  view  of  the 
law,  words  which  do  not  degrade  the  character  do  not  injure  it, 
and  cannot  occasion  loss. 

In  Cook's  Law  of  Definitions,  p.  24,  it  is  said:  **  In  order  to 
render  the  consequence  of  words  spoken  special  damage,  the 
words  must  be  in  themselves  disparaging;  for  if  they  be  innocent, 
the  consequence  does  not  follow  naturally  from  the  cause."  In 
Kelly  V.  Partington^  6  Bam.  &  Adol.  645,  which  was  an  action 
for  slander,  the  words  in  the  declaration  were  '*she  secreted  It. 
6c2.  under  the  till,  stating  these  are  not  times  to  be  robbed." 
It  was  alleged  as  special  damage  that  by  reason  of  the  speaking 
of  the  words  a  third  person  refused  to  take  the  plaintiff  into 
service.  The  plaintiff  recovered  one  shilling  damages,  and  the 
defendant  obtained  a  rule  nisi  for  arresting  the  judgment  on  the 
ground  that  the  words,  taken  in  their  grammatical  sense,  were 
not  disparaging  to  the  plaintiff,  and  therefore  that  no  special 
damage  could  result  from  them.  Denman,  0.  J.,  said:  ''The 
words  do  not  of  necessity  import  anything  injurious  to  the  plaint- 
iff's character,  and  we  think  the  judgment  must  be  arrested 
unless  there  be  something  on  the  face  of  the  declaration  from 
which  the  court  can  clearly  see  that  the  slanderous  matter 
alleged  is  injurious  to  the  plaintiff.  Where  the  words  are  am« 
Uguous,  the  meaning  can  be  supplied  by  innuendo;  but  that  is 
not' the  case  here.  The  rule  for  arresting  the  judgment  must 
therefore  be  made  absolute."  Littledale,  J.,  said:  "I  cannot 
agree  that  words  laudatory  of  a  party's  conduct  would  be  the 
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Bubjeot  of  an  ftoiioii  if  they  were  followed  by  special  damage. 
They  most  be  def  amatoiy  or  injurious  in  their  nature.  In  Coisu 
Dig.,  tit.  Action  on  the  Case  for  Defamation,  D,  730,  it  is  said 
generally  that  any  words  are  actionable  by  which  the  party  has 
a  special  damage,  but  all  the  examples  giyen  in  illustration  of 
the  rule  are  of  words  defamatory  in  themselyes,  but  not  action- 
able, because  they  do  not  subject  the  party  to  a  temporal  punish- 
ment In  all  the  instances  put,  the  words  are  injurious  to  the 
reputation  of  the  person  of  whom  they  were  spoken."  Taunton, 
J.,  said:  "  The  expression  ascribed  to  the  defendant,  *  these  are 
no  times  to  be  robbed,'  seems  to  be  saying  the  times  are  so  bad 
I  must  hide  my  money.  If  Stenning  refused  to  take  the  plaint- 
iff into  his  serrice  on  this  account,  he  acted  without  reasonable 
eause;  and  in  order  to  make  words  actionable,  they  must  be 
such  that  special  damage  may  be  the  fair  and  natural  result  of 
them."  Patteson,  J.,  said:  **  I  have  always  understood  that 
the  special  damage  must  be  the  natural  result  of  the  thing  done, 
etc.  It  is  said  that  the  words  are  actionable,  because  a  person 
after  hearing  them  chose  in  his  caprice  to  reject  the  plaintiff  as 
a  servant.  But  if  the  matter  was  not  in  its  nature  defamatory, 
the  rejection  of  the  plaintiff  cannot  be  considered  the  natural 
result  of  the  speaking  of  the  words.  To  make  the  speaking  of 
the  words  wrongful,  they  must  in  their  nature  be  defamatory: 
Vicara  v.  Wilooeka,  8  East,  1." 

It  necessarily  follows  from  the  rule  that  the  words  must  be 
disparaging  to  character,  that  the  special  damage  to  give  an  ac- 
tion must  flow  from  disparaging  it.  In  the  case  last  cited  the 
plaintiff  actually  suffered  damage  from  the  defendant's  words,  by 
their  bringing  her  into  disrepute,  but  the  words  were  not  calcu- 
lated to  produce  such  a  result,  and  therefore  the  action  would 
not  lie.  In  the  present  case  the  words  were  defamatory,  and  the 
illness  and  physical  prostration  of  the  plaintiff  may  be  assumed, 
so  far  as  this  part  of  the  case  is  concerned,  to  haye  been  actually 
produced  by  the  slander,  but  this  consequence  was  not,  in  a 
legal  view,  a  natural,  ordinary  one,  as  it  does  not  prove  that  the 
plaintiff's  character  was  injured.  The  slander  may  not  have 
been  credited  by  or  had  the  slighest  influence  upon  any 
one  unfavorable  to  the  plaintiff;  and  it  does  not  appear  that 
anybody  believed  it  or  treated  the  plaintiff  any  different  from 
what  they  would  otherwise  have  done  on  account  of  it.  The 
cause  was  not  adapted  to  produce  the  result  which  is  claimed  to 
be  special  damages.  Such  an  effect  may  and  sometimes  does 
follow  from  such  a  cause,  but  not  ordinarily;  and  the  rule  of  law 
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was  framed  in  reference  to  common  and  usual  eflSdets,  and  not 
those  which  are  accidental  and  occasionaL 

It  is  true  that  this  element  of  the  action  for  slander  in  the 
case  of  words  not  actionable  of  themselres — ^that  the  special 
damages  mast  flow  from  impaired  reputation — ^has  been  oybt* 
looked  in  seyeral  modem  cases,  and  loss  of  health  and  conse- 
quent incapacity  to  attend  to  business  held  sufficient  special 
damage:  Bradi  y.  7bw8ley,  13  Wend.  253;  FuUer  t.  Fenner,  16 
Barb.  333;  but  these  cases  are  a  departure  from  principle,  and 
should  not  be  followed.  If  such  consequences  were  sufficient,  it 
would  not  be  necessary  to  allege  in  the  complaint  or  prove  that 
{he  words  were  spoken  in  the  presence  of  a  third  person;  if 
spoken  directly  to  the  plaintiff,  in  the  presence  of  no  one  else, 
he  might  himself,  under  the  recent  law  allowing  parties  to  be 
witnesses,  prove  the  words  and  the  damages,  and  be  permitted 
to  recover.  It  has  been  regarded  as  necessary  to  an  action  that 
{he  words  should  be  published  by  speaking  them  in  the  pres- 
ence of  some  person  other  than  the  plaintiff,  both  in  the  case 
of  words  actionable  and  those  not  actionable:  1  Starkie  on 
Slander,  360;  2  Id.  12;  Cooke's  Law  of  Definitions,  87. 

Where  there  is  no  proof  that  the  character  has  suffered  from 
the  words,  if  sickness  results  it  must  be  attributed  to  appre* 
hension  of  loss  of  character,  and  such  fear  of  harm  to  character, 
with  resulting  sickness  and  bodily  prostration,  cannot  be  such 
spedal  damage  as  the  law  requires  for  the  action.  The  loss  of 
oharaoter  must  be  a  substantive  loss,  one  which  has  actually 
taken  place. 

It  is  not  necessary  to  decide  whether  the  doctrine,  which  has 
some  support  in  the  courts,  that  a  husband  may  maintain  an 
action  for  the  slander  of  his  wife,  producing  sickness  which 
prevents  her  attending  to  her  ordinary  business,  if  it  conflicts 
with  the  principle  now  advanced,  may  be  maintained  upon  some 
ground  of  exception  to  the  general  rule.  It  is  doubtless  true 
that  in  such  cases  the  law  regards  more  the  loss  of  the  wife's 
services,  which  alone  entitles  the  husband  to  sue,  than  the  influ- 
ence of  the  words  upon  her  character,  and  the  husband  has  no 
control  over  the  effect  of  the  words;  whereas,  in  other  cases, 
the  injury  to  character,  as  shown  by  the  special  damages,  is 
principally  regarded,  and  unusual  extraordinary  consequences 
may  be  assumed  to  be  in  some  measure  under  the  control  of  the 
party  complaining.  Still,  the  objection  that  special  damages 
of  that  nature  are  not  a  fair,  ordinary,  natural  result  of  such  a 
wrong  remains,  and  this  objection  appears  to  be  alike  applicable 
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and  entitled  to  the  same  force,  whether  the  action  be  fazonght 
bj  the  husband  or  the  party  slandered:  (Umated  y.  Brown^  13 
Barb.  657;  SeenhoUa  ▼.  Becker,  3  Denio,  846, 

RoosBvsLT*  J.»  dissented. 

All  the  other  judges  ooneorred. 

Judgment  affirmed.  ___^ 

All  Who  Bxfsat  Blanub  abi  Rbforbibu  noiBSiaB:  Oathm^  t* 
Middl&Um,  12  Am.  Deo.  409;  and  the  plaintiff  may  show  repetition  of  the 
actionable  words:  Root  r.  Lmondet^  41  Id.  762;  Hatdh  y.  PaUet^  43  Id.  88. 

Thb  pkinoipal  oass  n  oitid  in  eaoh  of  the  following  aathoritiea,  and  to 
the  point  named:  Damage,  to  enstain  an  action  of  alander  or  libel,  mnst  be 
the  natonJ  And  immediate  conaeqnence  of  the  apeaking  of  the  words:  Anom^ 
mou$,  60  N.  Y.  264.  Words  charging  an  unmarried  female  with  haying  had 
illicit  interooiUBe  with  a  person  named  are  not  actionable  per  m:  PMbum 
T.  Strnpson,  66  Barb.  498.  Where  words  are  not  actionable  per  ee,  special 
damage  mnst  be  alleged:  Basaell  y.  Elmore^  48  N.  T.  663;  i'bieZBs  y.  AMen. 
30  Id.  22.  Disability  resalting  from  the  effect  of  slander  upon  the  mind  is 
not  the  natoral  and  legal  consequence  of  slanderous  words,  and  special  dam- 
ages cannot  be  proYed  by  showing  such  resulting  disability:  WUmm  y.  Oai^ 
17  Id.  443. 

What  abb  Pbopeb  Elbmbntb  or  Dakaqb  in  Action  or  Blahdbb  ob 
LiBBL. — ^This  question  will  be  treated  without  considering  what  is  sufficient 
to  maintain  such  actions,  and  without  treating  questions  of  pleading  and  eyi* 
dence  intimately  connected  with  the  topic  under  consideration,  except  so  far 
as  the  'necessities  of  illustration  require  it.  It  will  be  assumed  that  the 
pleadings  and  proof  will  warrant  a  recoYery.  Questions  concerning  the  set- 
ting aside  of  excessive  Yerdicts,  exemplary  or  punitory  damages,  oYidenoe  in 
mitigation  of  damages,  and  matters  in  aggraYation  of  damages  are  intsntion- 
ally  omitted.  The  idea  is  to  give  the  plaintiffs  case  outside  of  the  omitted 
questions,  and  this  will  include  a  brief  consideration  of  malice. 

1.  Gbnbbal  Rules  and  Obsbryations.— Slander  and  libel  are  injuries  to 
the  character  or  reputation  of  another  by  publishing  a  falsehood  concerning 
hiuL  The  extent  of  such  injuries,  and  the  consequent  right  to  damages 
therefor,  depend  upon  how  good  the  preYious  reputation  of  the  injured  party 
was,  and  the  nature  of  the  false  charge  made  against  him.  The  law  presumes^ 
until  the  contrary  is  shown,  that  every  person  is  innocent;  tiiat  he  has  done 
nothing  to  forfeit  the  good  opinion  of  the  community,  and  hence  eigoys  its 
respect  and  confidence.  Character  is  a  subject  of  ownership  or  property,  and 
the  law  regards  good  reputation  as  valuable  to  its  possessor,  and  its  preserva- 
tion important  to  his  happiness.  The  pnUio  utterance  ol  a  fake  accusation, 
by  which  such  good  name  is  destroyed  or  sullied,  in,  therefore^  an  injuiy  for 
which  damages  may  be  recovered.  Blander  and  libel  are  different  names  for 
the  same  wrong  committed  in  different  ways.  Slander  is  oral  defamation 
published  without  legal  excuse,  and  libel  is  defamation  published  by  means  of 
writing,  printing,  pictures,  images^  or  anything  that  is  the  object  of  the  sense 
of  sight :  Codey  on  Torts,  193.  Defamation  is  understood  to  be  a  falsa  publica- 
tion calculated  to  bring  one  into  disrepute:  Id.  The  wrong  done  by  libel  is 
like  that  done  by  slander;  but  it  is  defamation  oommiinioated  and  pnUished 
Ib  a  f ofm  and  oianner  wliioh  implj  man  deliberation,  and  Ss  likdy  to  be 
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more  widely  duaeminated  and  more  Ustixig  in  detrimental  effect.  For  thli 
reason  there  is  a  broader  soope  of  libelons  matter  which  is  actionable  ptr  m; 
and  the  law  will  presume  damage  from  leas  seriona  matter  when  thna  pub- 
lished than  when  orally  uttered:  3  Sutherland  on  Diamagea,  641.  But  aa  the 
injury  must  be  pecuniary  in  ita  nature,  it  ia  inunaterial  whether  it  be  great  or 
smaU,  except  as  the  amount  of  the  recoTery  will  depend  upon  it;  and  that  ia 
within  the  exduaiye  province  of  the  jniy>  who  are  not  reatrained  by  any  dis- 
tinctiona  between  libel  and  slander  in  making  reparation  in  damages  for  the 
wrong  done:  Cooley  on  Torta,  204.  There  is  no  legal  meaanre  of  damagea  in 
actions  for  slander  or  libel:  SkuU  y.  Barrett^  7  Pick.  84;  Clark  v.  Bmnqft  2  Id. 
119;  Coleman  v.  Southwidk,  9  Johna.  52:  S.  (X,  6  Am.  Deo.  253;  Coffin  ▼.  Coffin^ 
4  Masa.  1;  S.  C,  3  Am.  Deo.  189;  WeuUworlh  v.  Treat,  43  Me.  166.  The 
amount  which  the  injured  party  ought  to  reooyer  ia  referred  to  the  aound 
diaoretion  of  the  jury:  lAttl^ohn  ▼.  OrtOey,  13  Abb.  Plr.  41;  Coffin  y.  Coffin, 
mpra;  Coleman  v.  SoiUhwick,  aupra;  Wadswnih  y.  TrtaJt^  aupra. 

Except  in  thoae  oaaea  in  which  punitiYe  damagea  are  allowed,  the  damagea 
are  intended  to  repair  the  injury  done;  and  all  that  the  law  can  determine  in 
a  given  caae  is  what  facts  proved  may  be  taken  into  account^  and  what  are 
fair  oonaiderations  to  influence  their  judgments.  It  will  be  attempted  further 
on  to  ahow  such  facta  and  considerations.  Certain  words  are  actionable  jmt 
•e.  Thia  meana  that  an  action  will  lie  for  making  them,  without  proof  of 
actual  injury,  because  their  necessaiy  or  natural  and  proximate  consequence 
would  be  to  cause  injury  to  the  peraon  of  whom  they  are  apoken,  and  there- 
fore injury  ia  to  be  preaumed.  Malice  in  law,  or  want  of  legal  excuae,  ia 
implied  when  the  worda  are  actionable  per  se:  Smart  y.  Blan^ardf  42  N.  H. 
137;  LUtl^okn  v.  (Treefey,  13  Abb.  Pr.  41;  Ueher  v.  Severance,  20  Me.  9;  Hud- 
eon  Y.  Oamer,  22  Ma  423;  MeKee  v.  IngaUe,  4  Scam.  30;  Teatee  y.  Heed,  4 
Blaokf.  463;  &  C,  32  Am.  Dec.  43;  Byriet  v.  Mono/um,  7  Id.  83;  8.  C,  41 
Am.  Dec.  212;  Boot  v.  King,  7  Cow.  .613;  Fry  v.  Bennett,  5  Sandf.  54;  Oaul  v. 
Fleming,  10  Ind.  253;  Johneon  v.  Boberteon,  8  Port.  486;  Jamigan  v.  Fleming, 
43  Miaa.  710;  Eetee  y.  Anirobus,  I  Mo.  197;  S.  C,  13  Am.  Dec.  496;  Trabm 
Y.  Mi^fe,  3  Dana,  188;  S.  C,  28  Am.  Dec.  61;  Pennington  y.  Meeke,  46  Mo. 
217;  OoU  v.  Puleifer,  122  Mass.  235;  a  C,  23  Am.  Bep.  322;  Zuekerman  v. 
Smmeneckein,  62  HI.  115;  Hvmpkriea  v.  Pcuher,  52  Me.  502;  King  v.  Boot,  4 
Wend.  113;  S.  C,  21  Am.  Doc.  102;  Trm  v.  PlumUy,  36  Me.  466;  OUman  v. 
Lomdi,  24  Am.  Dec.  96;  ffart  v.  Beed,  35  Id.  179;  note  to  Ware  v.  Cariledge, 
60  Id.  494;  Treeoa  v.  JUaddox,  66Id.  198;  Parke  v.  Blackieton,  3  Harr.  (DeL) 
373;  Khmeg  v.  Hoeea,  Id.  397;  Burton  v.  Beaeley,  88  Ind.  401;  and  the  legal 
preaomption  of  damage  goea  to  the  jnry,  who  consider  the  particular  circum- 
atanoea  of  the  caae^  and  in  the  exezoise  of  their  judgment  determine  what  sum 
will  afford  proper  reparation:  Teaiee  v.  Beed,  4  Blaokf.  463;  S.  C,  32*  Am. 
Deo.  43;  Johneon  y.  Boberteon,  8  Port  486;  Bigden  v.  WoUxU,  6  Gill  &  J.  413; 
MUee  Y.  Harrington,  8  Kan.  425;  Foot  v.  Deeere,  30  Ala.  672;  AUeg  v.  Neelg. 
6  Blaokf.  200. 

2.  BvuB  AS  «o  AiiLOWAVcn  Of  Damaqb.— >1.  Oeneral  Jkunagee^—Jn  an 
action  for  libel  or  aUndar,  and  where  the  wovda  are  actionable  jktm^  no  general 
or  actual  damagea  need  be  proved;  and  no  apecial  damage  need  be  laid  or 
proved;  the  law  preanming  that  the  nttering  <i  the  worda  or  the  publiahing 
of  the  libel  have  In  themaelvea,  aa  aeen  above,  a  natural  and  neoeaaaiy  tend- 
ency to  injure  the  plaintiff.  **  From  thii»"  aaya  Mayne,  "  the  curiona  infer* 
ence  aeema  to  be  drawn,  that  beoauae  the  law  aaanmea  that  a  general  injury 
will  follow,  yon  oaanoi  prove  that  a  general  injury  haa  loUowedi"  Wood'to 
Mayne  on  Duu^sa,  aao.  665;  MUee  t.  mnrrington,  8  Kan.  430;  Nemblt  w. 
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Statitek,  35  Me.  315;  S.  C,  58  Am.  Dec.  706;  fftObard  ▼.  RutUdge,  52  Miu. 
581;  Taiea  t.  Beed,  4  BUckf.  463;  S.  0.,  32  Am.  Dec.  43;  McKee  ▼.  Ingalk,  4 
Beam.  80.  Where  the  langiuige  is  actionable  per  9e,  the  mere  fact,  boweTer, 
that  special  damage  is  alleged  will  not  preyent  the  plaintiff,  on  failing  to  es- 
tablish his  special  damages,  from  recoTering  general  damages:  Smiih  v.  Thomas^ 
SBiag.  N.  0. 380;  Brmm  ▼.  SmUh,  13  Com.  B.  699;  Botms ▼.  ffarries,  1  H.  4^ 
K.  254;  Keliy  r.  fft^fington,  3  Cranch  C.  Ct  81. 

2.  Spedal  Dcanage$, — ^When  the  immediate  tendency  of  libel  or  slander  ia 
to  produce  damage  to  the  indiTidnal  of  whom  it  was  spoken,  It  is  actionable, 
though  no  actual  damage  has  in  fact  resulted;  dami^  by  inference  of  law 
haying  arisen,  and  it  being  unnecessary  to  allege  special  damages  in  such 
cases:  Ilicka  v.  Walker,  2  G.  Greene,  440;  Johnson  v.  Hobertaon,  8  Port.  486; 
but  in  all  other  oases,  some  aotual  specific  damage  in  fact  ia  essential  to  sup- 
port the  action.  The  following  cases  show  that  some  special  injury  must  have 
resulted  from  the  libel  or  slander,  and  that  special  damages  must  be  alleged 
in  order  to  be  proved,  and  be  proved  in  order  to  sustain  a  recovery  where  tha 
language  is  not  actionable  per  se:  Boetwiek  v.  NidoeJUon,  B^by,  65;  BotiwkikY, 
Hawley,  Id.  290;  Skyman  v.  Burrotoaf  1  Hall,  399;  ffareourt  v.  ^orriMm,  Id. 
474;  McQueen  v.  JMgham,  27  Tex.  463;  KeenhoUa  ▼.  Becker,  3  Denio,  346;  IToocf- 
bury  v.  Tfumpaon,  3  N.  H.  194;  Bameer.  Trundy,  31  Me.  321;  Herrkkr.  Lap- 
ham,  10  Johns.  281;  Kelly  t.  HuffingUm,  3  Cranch  C.  Ct.  81;  Cooh  v.  Cook,  100 
Mass.  194;  Mehgm  v.  Wdard,  36  Ohio  St.  184;  S.  C,  38  Am.  Bep.  572;  Wilmm 
V.  Runyon,  Wright,  651;  Straiuas  v.  Meyer,  48  HI.  385;  Johneon  v.  Bobertaon,  8 
Port.  486;  and  this  is  the  settled  rule,  whether  the  words  in  themselves  are 
actionable,  and  the  plaintiff  goes  for  special  damages  in  addition  to  the  gen- 
eral damages  which  he  is  entitled  to  recover,  or  actionable  only  because  of 
some  special  injury:  Dieken  v.  Shepherd,  22  Md.  399;  JIaUoek  v.  Miller,  S 
Barb.  630;  and  the  special  damages  must  be  particularly  stated  in  the  com- 
plaint: Basail  v.  Elmore,  65  Id.  627.  As  to  the  nature  of  the  special  damage, 
the  real  question  must  always  be.  Was  the  damage  complained  of  a  natural 
and  proximate  consequence  of  slanderous  or  libelous  language  used:  Knighi 
▼.  OHibB,  3  Nev.  &  M.  469;  S.  C,  1  Ad.  &  EL,  N.  8.,  43.  "  It  is  a  rule  equally 
consistent  with  good  sense,  good  logic,  and  good  law,  that  a  person  who 
would  recover  damages  for  an  injury  occasioned  by  the  conduct  of  another 
must  show,  as  an  essential  part  of  his  case,  the  relation  of  cause  and  eflfect 
between  the  conduct  complained  of  and  the  injury  sustained:*  Otmtied  r. 
Brown,  12  Barb.  657.  The  special  damage  must  have  been  the  natural,  im- 
mediate, and  legal  consequence  of  the  words,  and  have  occasioned  a  pecun- 
iary lo«:  TenmUiger  t.  Wands,  17  N.  T.  67;  Obneled  t.  Brown,  supra;  Beach  t. 
Ranney,  2  Hill  (N.  T.),  309;  Ammymous,  60  N.  T.  262;  B.  C,  19  Am.  Rep. 
174;  PeUibone  v.  Simpson,  66  Barb.  492;  Georgia  v.  Kepjord,  45  Iowa,  48;  Legg 
V.  Dunlevy,  10  Mo.  App.  463;  Bentley  v.  Reynolds,  1  McMuH.  16;  8.  C,  36 
Am.  Dec.  251;  BuOer  t.  Kent,  19  Johns.  228;  8.  C,  10  Am.  Dec.  219;  Htdts 
V.  FosUr,  13  Barb.  665;  Kendall  r.  Stone,  6  K.  Y.  14;  MdQueen  t.  Fulg^am, 
27  Tex.  463;  Keenholts  v.  Becker,  3  Denio,  846;  Vteara  r.  WUoodx,  8  East,  1; 
ffaUoekv.  JftOer,  2 Baib.  630. 

3.  Nominal  and  Remote  Damages. — ^Where  language  is  per  se  actionable, 
damage  is  presumed  without  any  proof  of  actual  damage;  and  if  no  spedal 
damage  is  pleaded,  no  general  damages  proved,  nor  exemplary  damages  al- 
lowed by  the  jury,  still  the  jury  should  allow  nominal  damages  for  the  plainti 
iff:  MUes  t.  Harrington,  8  Kan.  425;  Stacy  v.  Pwikmd  Pub,  Co,,  68  Me. 
287.  If  the  words  are  not  actionable  per  se,  some  damage^  however  slight^ 
must  be  proved:  Bradt  v.  Towsley,  13  Wend.  253;  Linney  r,  Maton,  18  Tex. 
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454;  McQueen  ▼.  Fulgham,  27  Id.  463;  baf  where  tbere  is  no  actual  injury, 
4he  jury  may  find  a  verdict  for  nominal  damages,  and  may  oonaidcr  the  quoa* 
tiou  of  costs:  WakeUn  ▼.  MorriSy  2  F.  &  F.  26;  Dam  ▼.  Cutbush^  1  Id.  487; 
JiwideU  ▼  Butler,  10  Wend.  121;  Dobard  v.  Nunez,  6  La.  Ann.  294;  Flini  v. 
Clarky  13  Conn.  3G9.  The  question  of  damages,  however,  is  for  the  jury,  and 
the  jury  alone,  and  the  court  cannot  assume  as  a  matter  of  law  that  the  plaint- 
iff is  entitled  to  only  nominal  damages:  Lick  r.  Owen,  47  CaL  252.  Whan 
the  defendant  suffers  judgment  to  go  by  default,  and  the  damages  are  assessed 
by  a  sheriff's  jury,  although  the  plaintiff  gives  no  evidence  of  damage^  the 
jury  are  not  confined  to  nominal  damages:  Tr^  v.  Thomas^  3  Bam.  &  Cress. 
427.  As  shown  above,  the  damage  must  be  the  mere,  natural,  and  direct  or 
reasonable  consequence  of  the  wrongful  act.  Bo  must  the  damages  not  be 
too  remote,  or  they  will  not  be  considered  by  the  juiy:  Hieia  v.  Foster,  13 
Barb.  665;  Oeorgtar,  Kep/ord,  45  Iowa,  48.  Thus  where  the  injury  suffered  is 
not  the  legal  and  natural  consequence  of  the  wrongful  act  of  the  party  soughl 
to  be  made  liable,  but  results  from  the  wrongful  act  of  a  third  party,  only 
remotely  induced  by  the  defendant's  eonduot,  he  is  not  liable:  WardY,  WeekM, 
7Bing.211. 

3.  ELEMxim  ov  Damaob  ajtd  Matisbs  ior  CoraiDxaaTioN  of  Jctt.t. — 
I.  AppUooUion  qf  This  SubtUmmcn, — The  consequence  of  actionable  slander 
or  libel,  as  shown  above,  must  be  to  occasion  some  injury  to  the  plaintiff^ 
either  in  law  or  in  fact.  In  the  former  case,  the  law  requires  no  proof  of 
any  actual  damage  whatever  to  entitle  the  plaintiff  to  such  amount  as  the 
Jury  see  fit  to  give;  the  only  restriction  exercised  in  such  cases  being  the 
power  exercised  by  courts  over  corrupt,  partial,  and  passionate  verdicts: 
Hubbard  v.  Rutledge,  52  Miss.  584.  The  plaintiff,  for  such  injury  in  law,  is 
entitled  to  recover  such  general  damages  as  he  may  have  sustained;  and  all 
damages  which  are  the  necessary  and  natural  result  of  the  words  published 
are  general  damages:  Milu  v.  Harrington,  8  Elan.  425.  But  where  the  words 
are  not  actionable  in  themselves,  the  plaintiff,  it  seems,  cannot  go  into  gen« 
eral  damage  beyond  the  special  damage  laid:  Dixon  v.  Smith,  29  L.  J.,  N.  B., 
Exch.  125.  If  this  be  true,  it  becomes  necessary  next  to  inquire  into  the 
elements  of  special  damages,  therefore  this  subject  will  now  be  considered. 

2.  Malice  and  Oiet  e/ Action^ — ^Malice  means  a  want  of  legal  excuse.  This 
is  the  sense  in  which  the  term  is  most  frequently  employed,  and  it  is  prob- 
ably the  only  sense  in  which  it  is  properly  employed.  Substitute  "absence 
of  legal  excuse "  for  *'  malice  '*  in  many  opinions  in  the  reports  which  are 
difficult  to  be  understood,  and  they  will  become  easily  intelligible.  The  bad 
intent  or  malice  with  which  an  act  is  done  is  material  on  the  question  of 
damages,  and  is  an  important  element  for  the  consideration  of  the  jury.  The 
absence  of  a  bad  intent  will  mitigate  the  damages;  the  presence  of  a  bad  in- 
tent will  aggravate  them.  And  here  must  be  noted  the  difference  between 
malice  in  law  and  malice  in  fact.  Malice  in  law  does  not  mean  malice  or  ill- 
will  towards  the  individual  affected  by  libel  or  slander,  in  the  ordinary  sense 
of  the  term.  Malice  in  law,  or  absence  of  legal  excuse,  is  an  implication  of 
law  from  the  false  and  injurious  nature  of  the  charge,  and  differs  from  actual 
malice  and  ill-will  towards  the  individual,  frequently  given  in  evidence  to 
enhance  the  damages.  This  distinction  is  well  illustrated  in  the  following 
cases:  King  v.  Root,  4  Wend.  113;  S.  C,  21  Ajn.  Dec.  102;  LiUlejohn  v. 
Oreeley,  13  Abb.  Pr.  41;  Pennington  v.  Meeke,  46  Mo.  217;  Tresca  v. 
Maddox,  66  Am.  Dec  198;  JeUiaon  v.  Goodwin,  43  Me.  287.  If  a  plaintiff 
has  been  injured  in  his  character  or  reputation  by  an  unauthorized  publici^ 
tion,  that  is,  one  actionable  per  se,  it  is  the  duty  of  the  jury  to  award  him  m 
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fall  uompezuation  in  damages,  without  reference  to  any  particalar  ill-will 
entertained  against  him  by  the  defendant,  that  is,  any  desire  or  intentioo 
to  injure  him.  Actual  ill-will,  malioe,  or  desire  and  intention  to  injure 
will  enhanoe  the  damages,  and  may  be  shown  for  that  purpose,  as  will 
hereafter  be  seen;  but  they  need  not  be  shown  to  entitle  the  plaintiff  to 
recover:  King  v.  Root,  4  Wend.  113;  8.  C,  21  Am.  Dec.  102;  LangtoR  ▼• 
Hagerty,  35  Wis.  150.  Malice  in  law,  or  absence  of  legal  excuse,  is  not 
necessarily  inconsistent  with  an  honest  or  even  a  laudable  purpose:  JeUUon  ▼. 
Ooodwin,  43  Me.  287;  and  iu  mauy  cases  of  aggravated  injury,  even  where 
Uoguage  is  actionable  per  se,  there  is  really  no  malice  at  all,  and  no  intent  to 
injure;  at  most,  there  is  only  thougiiilessness  or  negligence,  as  where  one 
thoughtlessly  repeats  a  rumor,  or  a  newspaper  publisher  copies  from  some 
other  paper  an  article  concerning  a  strangbr,  which  he  supposes  to  be  true, 
but  which  is  not  so  in  fact.  Sometimes  there  is  not  even  negligence;  as  where 
a  publisher  has  taken  all  reasonable  precautions  to  prevent  untrue  and  injuri- 
ous publications,  and  one  nevertheless  creeps  in  as  the  result  of  accidental 
circumstances.  In  all  such  cases  the  absence  of  malice,  or  want  of  legal 
excuse,  may  be  important  to  mitigate  damages,  or  to  protect  one  against 
exemplary  damages,  but  it  cannot  bar  the  action:  Oooley  on  Torts,  209. 
Where  words  are  in  themselves  actionable,  there  is  no  necessity  of  proving 
malice  in  an  action  of  libel  or  slander,  because  an  injury  is  done  to  the  repu- 
tation of  the  plaintiff  by  a  false  disparagement,  whether  malicious  or  not. 
Proof,  therefore,  of  the  utterance  of  the  words  is  enough  to  make  out  a  prima 
foioe  case  for  the  plaintiff:  ffamOion  v.  JStio,  81  N.  T.  116;  DiUard  v.  ColUns, 
25  Gratt.  343;  WiUon  v.  I^oonan,  85  Wis.  321.  It  must  not,  however,  be 
supposed  that  the  defendant  cannot  rebut  the  presumption  of  malice  in  such 
cases,  for  he  can;  and  where  the  circumstances  show  that  the  defendant  may 
reasonably  be  supposed  to  have  had  a  just  and  worthy  motive  for  making  the 
charge,  there  the  law  ceases  to  infer  malice,  or  want  of  legal  excuse,  from  the 
mere  falsity  of  the  charge,  and  requires  from  the  plaintiff  other  proof  of  its 
existence:  Lewis  v.  Chapman,  16  N.  Y.  372;  fViUon  v.  Noonan,^  Wis.  321. 
In  aU  cases  where  the  language  is  not  actionable  per  se,  malioe,  or  want  of 
legal  excuse,  must  be  proved:  Hari  v.  Heed,  35  Am.  Dec  179;  Egies  v.  An- 
irobus,  13  Id,  496;  Hovey  v.  Rubber  Tip  PeneU  Co.,  67  N.  Y.  119;  8.  C,  15 
Am.  Rep.  470;  Barr  v.  Hack,  46  Iowa,  309.  It  is  clear  from  what  has  been 
said  that  the  supposed  distinction  between  the  different  kinds  of  malice  never 
rested  on  sny  good  foundation.  Malice  in  law  is  malice  in  fact;  but  malice 
in  fact  is  not  malice  in  law.  The  true  distinction  is  not  in  the  malioe  itself; 
but  simply  in  the  evidence  by  which  it  is  to  be  established.  It  is  actual 
malice  in  either  case;  the  proof  only  is  different.  This  view  will  weed  out 
"much  indifferent  and  bad  law  scattered  up  and  down  in  the  books,'*  and 
harmonize  the  better  decisions:  Lewis  v.  Chapman,  16  N.  Y.  372;  WUwn  v. 
Noonan,  35  Wis.  352.  There  is  no  difference  in  principle  between  words 
actionable  in  themselves  and  other  defamatory  words  followed  by  actual 
injury,  beyond  the  change  in  the  burden  of  proof.  In  the  former  case  the 
injury  is  presumed;  in  the  latter  it  must  be  alleged  and  proved.  The  in- 
trinsic nature  of  the  wrong  and  injury  is  the  same  in  both  cases.  What  the 
jury  may  take  into  consideration  in  the  one  case,  without  proof,  in  the  assess- 
ment of  damages,  ought,  when  proved  in  the  other,  to  support  the  action, 
and  be  considered  in  the  award  of  damages.  The  gist  of  the  action  for  libel 
or  verbal  slander  in  malice,  where  the  words  are  actionable  per  ee:  WUUanu 
V.  Gordon^  11  Bush,  693;  Hamdng  v.  BaaeeU,  12  Id.  363.  Special  damage 
must  be  laid  and  proved  where  the  words  are  not  actionable  without  it.    Ip 
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fthis  can  the  special  damage  is  tiie  gist  of  the  setioa:  WooA  Ifayiie  on 
Damages,  633;  WMerdlr.  Clerkmm,  12  Mod.  098. 

8.  ActinmahU  Damage — Aehidl  Loaa  and  Aetuai  Infmy, — Actjonable  dam 
age  is  soch  as  affects  either  ri^ts  alrsady  acquired,  or  prereQts  the  aoqnisi- 
tion  of  some  further  benefit  or  adyantage.    And  the  general  role  is,  that  in 
actions  for  libel  or  slander  the  plaintiff  may  recover  for  all  actual  losses  and 
injuries  sustained  in  consequence  thereof,  where  the  pleadings  and  proof  will 
warrant  it.    The  question  of  damages  is  left  to  the  sole  control  of  the  joryt 
with  bat  one  check,  viz.,  that  passionate,  enoneoas,  partial,  or  corrapt  ver^ 
diets  will  be  set  aside,  that  a  fair  trial  may  be  obtained:  SlwU  t.  Barrack^  7 
Pick.  84;  dark  v.  Bnmty,  2  Id.  119;  Trabue  v.  ifcys,  3  Dana»  138;  8.  0^ 
28  Am.  Dec  61;  Coleman  t.  SaiOhMck^  9  Johns.  62;  8.  C,  6  Am.  Dec.  273; 
BeiUk^  Y.  ReptM^  1  McMnU.  16;  8.  C,  36  Am.  Deo.  261;  Hm^hrieM  t. 
Parher,  52  Me.  608;  BuwUm  t.  IToriey,  7  Am.  Dec  736;  Beehler  t.  Sinoer^  2 
Whart.  326;  Bwi  v.  MeBam,  29  Mich.  260;  MUet  v.  Uarrh^fion,  8  Ean.426| 
Zwckerman  Y.SonneMchem,  62  HI.  115;  AOe^  ▼.  Neefy,  5 Blackf.  200;  Snyder 
▼.  Fulton^  34  Md.  128;  lack  t.  Oieen,  47  (M.  252.    The  measure  of  damages 
Is  a  question  for  the  jury  to  consider  relatiTely  with  that  of  malioe:  JUgdm 
▼.  Wolcoit,  6  Oill  &  J.  413;  Iktm§  ▼.  Bt^,  34  Am.  Dec  584;  and  the  injori- 
ous  consequences  resulting  to  plaintiff:  NembU  t.  Staluek,  58  Id.  706.    But 
the  jury  cannot  give  more  damage  than  the  amount  laid  in  the  oomplaint: 
Pool  Y,  Devers,  30  Ala.  672.    The  damages  should  be  precisely  commensorate 
with  the  injuiy,  neither  more  nor  lesi:  Tme  ▼.  Pfumley,  36  Mc  481.    Where 
it  appears  that  a  libel  was  published  with  no  intent  to  injure  the  person 
libeled,  and  that  all  proper  precautions  were  obsenred  in  publishing  it,  the 
recovery  of  damages  is  limited  by  the  actual  injuiy:  JBvetdng  Neum  Aaaodo' 
tion  V.  IVyon,  42  Mich.  549;  S.  C,  36  Am.  Rep.  450.    But  the  jury  are  not 
confined  to  mere  pecuniary  injuries,  and  may  award  damages  for  mental  soffer- 
ing,  indignity,  shame,  public  disgrace,  wounded  feelings,  prostrate  reputation, 
mortification,  etc,  resulting  from  sUnderons  or  libelous  language;  Johtmm  v. 
Boberiion,  8  Port.  486;  Spencer  v.  McMatUn^  16  HI.  405;  Pry  v.  Bennett,  4 
Duer,  247;  Pttf^  v.  McCarty,  40  Oa.  444;  Wadsworth  v.  Treat,  43  Me.  163; 
Uitmpfmu  v.  Parker,  52  Id.  503;  WOaon  v.  Notman,  35  Wis.  321;  and  com* 
ments  of  lords  Campbell  and  Brougham,  5  L.  T.  291,  on  the  existing  ESnglish 
law.    This  seems  to  be  the  better  opinion,  but  there  is  good  authority  to  the 
contrary,  as  will  be  seen  further  on:  WUmm  v.  Noofnan,  eupra, 

4.  IbBpeneee  Incurred  in  Vindication  of  Character, -^Where  the  plaintiff  has 
been  wrongfully  charged  with  the  commission  of  some  crime,  if  the  imputa- 
tion rests  as  a  bare  charge,  not  officially  made  in  the  usual  course  of  a  crim- 
inal proceeding,  the  party,  it  seems,  has  a  right  to  consider  as  special  damage 
the  expense  and  labor  to  which  he  ii  put  for  the  purpose  of  manifesting  his 
innocence.  As  in  a  case  where  the  plaintiff,  in  consequence  of  an  insinua- 
tion that  he  was  guilty  of  murder,  was  obliged  to  have  an  inquest  taken  on 
the  body  of  the  deceased:  Peake  t.  Oldham,  Cowp.  275.  But  in  an  action 
of  slander  in  this  country  it  has  been  held  that  it  ii  erroneous  for  the  judge 
to  charge  the  jury  that  they  have  a  right  to  take  into  consideration  the 
expenses  to  which  the  plaintiff  has  been  put  by  being  compelled  to  come  into 
court  to  vindicate  her  character:  Hicke  v.  Porter,  13  Barb.  663. 

5.  Hwderanee  from  Bueeeukm  to  Pr^ermenL-^Whem  the  plaintiff  is  hin- 
dered by  the  mere  wrongful  act*  of  the  defendant  from  sttoceeding  to  any  pre- 
ferment, benefit,  or  advantage  whatever,  he  may,  in  general,  main  tain  aa 
action  for  the  special  damage.  As  if  a  patron  intend  to  present  a  divine  to  a 
benefice,  and  the  defendant  say  of  him,  "  he  is  a  heretic,"  or  a  "bastard,* 
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for  which  re&aon  the  patron  refofles  to  prasent  him,  and  he  loaee  hie  prefer- 
ment, an  action  is  maintainable :  Folkhard'a  Starlde  on  SlaDder,  425.  8e 
where  a  servant  or  bailiff  is  prevented  from  getting  a  situation:  Id.  So  if 
the  defendant  say  of  a  candidate  for  an  office  that  he  is  an  ignorant  man  and 
unfit  for  the  place,  by  means  of  which  he  loses  it,  an  action  lies:  Id. 

6.  Lo88  of  Office^  Businen  or  Bmplo^meat. — In  an  action  by  a  sni^geon  and 
oetxmcheMr  for  slander,  imputing  to  him,  in  words  spoken  to  one  D.,  that  a 
female  servant  of  his  had  had  a  child  by  hini«  whereby,  as  special  damages, 
D.  would  not  employ  him  as  an  aceoudieurXo  attend  his  wife,  and  the  declara- 
tion also  alleging  that  the  plaintiff  was  otherwise  injured  in  his  business,  and 
that  the  profits  thereby  had  diminished,  it  was  held  that  the  plaintiff's  dam- 
ages were  not  limited  to  the  mere  loss  of  the  fee  for  attending  D.*8  wife  in 
her  confinement,  but -that  he  could  recover  damages  for  the  loss  of  business 
arising  directly  from  the  slander  spoken  by  the  defendant  to  D.:  Dtaoan  v. 
Smith,  29  L.  J.,  N.  S.,  Kzch.  125;  8.  C,  5  H.  &  N.  450.  So  in  an  action  for 
a  libel  imputing  to  a  vessel  advertising  for  passengers  and  freight  for  the  East 
Indies,  and  to  her  master  and  owner,  the  plaintiff,  that  such  vessel  was  un- 
•eaworthy  and  in  other  respects  unfit  for  the  purpose,  it  was  held  that  evi- 
dence of  the  ordinary  profits  of  such  a  voyage  was  receivable,  and  that  the 
jury  were  properly  told  that  they  might  tsJke  moh  evidence  into  their  consid- 
eration in  estimating  the  probable  amount  of  damage  sustained  by  the  plaint- 
iff from  the  publication  of  the  libeU  although  the  action  was  brought  before 
the  commencement  of  the  voyage:  Ingram  v.  Lawmm,  8  Scott,  471. 

In  an  action  for  libel  where  injury  to  one's  business  is  alleged,  the  amount 
of  his  sales  for  the  year  in  which  the  libel  was  published  may  be  shown  in 
evidence,  though  it  covered  some  time  previous  to  the  publication;  but  the 
defendants  should  not  be  precluded  from  drawing  out  the  facts  in  detail  after- 
wards, so  as  to  enable  the  jury  to  distinguish  between  the  business  before  and 
after  the  pubUcation:  WhiUemon  v.  fTosc,  33  Mich.  348.  An  averment  that 
certain  persons  who  are  named,  "and  divers  Otiier  persons  who  would  other- 
wise have  employed  the  plaintiff  in  the  way  of  his  said  profession  and  busi- 
ness," is  not  sufficient  to  authorize  proof  of  special  damage  by  others  than 
those  specially  named;  and  a  witness  cannot  be  asked  in  slander  if  he  knows 
of  other  persuos  than  those  mentioned  in  the  declaration  refusing  to  employ 
plaintiff  by  reason  of  the  slanderous  words  spoken:  Johntan  v.  Rcberlmm^  8 
Port.  490.  Words  relating  to  one's  profession  or  occupation  are  actionable 
when  the  words  spoken  have  such  a. relation  to  tlie  profession  or  occupation 
of  the  plaintiff  that  they  directly  tend  to  injure  him  in  respect  to  it,  or  to 
impair  confidence  in  his  character  or  ability,  when,  from  the  nature  of  the 
business,  great  confidence  must  necessarily  be  reposed,  although  not  applied 
by  the  speaker  to  the  profession  or  occupation  of  the  plaintiff;  but  when  they 
convey  only  a  general  imputation  upon  his  character,  equally  injurious  to  any 
one  of  whom  they  might  be  spoken,  they  are  not  actionable,  nnleas  such  appli- 
es tion  be  made.  This  rule  is  derivable  from  the  authorities,  and  most  of  the 
cases  may  be  reconciled  with  it :  SandertM  v.  OoliweU,  45  N,  T.  405;  8.  a, 

6  Am.  Rep.  405. 

7.  Lo88  o/CW8ft>m.— The  loss  of  particular  customers  by  a  tradesmsn,  in 
consequence  of  slander,  is  an  actionable  special  damage:  BateiMm  v.  LyaU^ 

7  Com.  B.,  K.  S.,  638.  But  the  special  damage  cannot  be  recovered  unless 
specially  laid  in  the  declaration:  Aaldey  v.  Harriaonj  Esp.  48.  A  plaintiff 
who  brings  an  action  for  slander  by  which  he  lost  his  customers  in  trade 
ought  in  his  declaration  to  state  the  names  of  those  customers,  in  order  that 
the  defendant  may  be  enabled  to  meet  the  oharge  if  it  be  false.    The  g;>neral 
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allegation  of  the  loss  of  customers  is  not  sofficient  to  enable  the  plaintiff  to 
show  a  particular  injury:  Ilaveauyer  v.  Fuller,  60  How.  Pr.  31C.  And  he 
oannot  prove  that  any  persons  not  named  in  his  declaration  left  off  dealing 
rith  him  in  consequence  of  the  words  spoken;  and  the  customers  themselves 
ire  the  only  proper  witnesses  of  the  fact:  liaUoek  v.  MiUtr,  2  Barb.  630; 
Tilk  V.  ParsofiA,  2  Car.  &  P.  201.  And  if  the  special  damage  alleged  be  the 
loss  of  the  sale  of  certain  property,  evidence  of  its  value  as  a  scientific  curi- 
osity, or  for  exhibition  ia  immaterial:  GoU  v.  PuUyer,  122  Moss.  235;  S.  C, 
23  Am.  Rep.  322.  }Iowever,  in  an  action  for  slander  for  words  spoken  of 
the  plaintiff  in  his  trade  or  business,  proof  of  a  general  loss  of  custom  is  suffi- 
cient to  sustain  the  action,  without  naming  particular  customers;  and  where 
the  declaration  contiJns  a  general  allegation  of  loss  of  business,  the  jury  may, 
where  the  proofs  warrant,  assess  damages  for  a  general  loss  or  decrease  of 
trade,  although  the  declaration  alleges  the  loss  of  particular  customers  as 
special  damage,  which  is  not  proved:  ^boits  ▼.  Harries,  38  Eng.  L.  &  £q. 
347;  S.  C,  1  H.  &  N.  254;  20  L.  J.,  N.  S.,  Exch.  31.  If  the  nature  of  the 
business  is  such  as  to  render  it  impracticable  to  name  the  customers  whose 
business  has  been  lost  by  defamation,  the  loss  of  business  may  be  alleged 
generally:  Trenton  etc,  Ins.  Co,  v.  Perrine,  23  N.  J.  L.  402;  S.  C,  57  Am. 
Dec.  400. 

8.  Diminution  in  Number  qf  WortJupers  at  CJiapel — Wrongful  Act  q/ 
Third  Person, — In  an  action  by  a  dissenting  minister  for  slander  of  him  in 
his  office  OS  such,  a  diminution  in  the  number  of  worshipers  at  the  chapel 
where  he  officiates  is  not  alone  sufficient  evidence  of  special  damage;  there 
being  no  evidence  tliat  the  plaintiff  lost  any  emolument  thereby:  Ilopioood 
V.  Thorn,  8  Com.  B.  293;  S.  C,  19  L.  J.,  N.  S.,  C.  P.  94.  Neither  is  proof 
of  the  mere  wrongful  act  of  a  third  person  induced  by  the  slander;  as,  that 
he  dismissed  the  plaintiff  from  his  employment  before  the  end  of  the  term 
for  which  they  had  contracted:   Vicars  v.  WllcockSf  8  East,  1. 

9.  Miscellaneous  Causes  of  Special  Damage, — Special  damage  arising  from 
slander  and  libel  consists  in  too  many  things  to  give  them  here  in  detail;  and 
other  causes  of  speci:;l  damage  than  those  we  have  given  .will  be  briefly 
enumerated.  Special  damage  consists  in,  among  other  things,  the  loss  of 
marriage:  Folkhard's  Starkie  on  Slander,  427,  and  the  old  English  cases 
there  cited;  Moody  y.  Baker,  5  Cow.  351;  Linney  v.  Maton,  13  Toz.  449;  the 
loss  of  consortium  of  husband  and  wife:  Lynch  v.  KnigJd,  9  H.  L.  Cas.  577; 
8.  C,  5  L.  T.  291.  Loss  by  wife  of  her  maintenance  by  the  husband,  occa- 
sioned by  slander  uttered  by  a  third  person,  may  be  made  the  subject  of  a 
claim  for  damages;  but  such  loss  cannot  be  presumed  to  have  arisen,  it  must 
be  distinctly  averred:  Id.  Loss  of  the  hospitality  of  friends  is  another  cause 
of  special  damage;  and  where  a  slander  cases  injury  of  this  sort,  the  most 
trifling  loss  will  sustain  an  action:  Moore  v.  Meagher^  1  Taunt.  39;  WUliams 
-  Jlia,  19  Wend.  305;  Davies  v.  Solomon,  L.  R.  7  Q.  B.  112.  So  the  refusal 
of  civil  entertainment  at  a  public  house  is  sufficient  special  damage:  Olmsted 
V.  MiUer,  1  Wend.  506.  So  is  the  fact  that  the  plaintiff  was  turned  away 
from  the  house  of  her  undo,  and  charged  not  to  return  until  she  had  cleared 
up  her  character:  WilUams  y.  Hill,  19  Id.  805.  So  is  the  circumstance  that 
ptrsoos,  who  had  been  in  the  habit  of  doing  so,  refused  longer  to  supply  fuel, 
clothing,  etc.:  Beach  v.  Ranney,  2  Hill  (N.  Y.),  309.  So,  of  the  loss  of  vol- 
untary donations:  Hartley  ▼.  Herring,  8  T.  R.  130.  In  short,  the  loss  ol 
emoluments,  profits,  customers,  employment,  gratuitous  hospitality,  or  being 
subjected  to  any  other  inconvenience  or  annoyance  occasioning  or  invdlviDg 
an  actual  or  constructive  pecuniary  loss:  Moort  t.  Meagher,  1  Taunt.  80) 
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9FUlianu  t.  FTUl,  19  Wend  IW;  KeenhoUa  v.  Becher,  3  Denio,  346;  fbulgef 
T.  Nevjcomb,  L.  R.  2  Exch.  327;  Hartley  v.  Jf erring,  8  T.  R.  130.  But  tlit 
■pecial  damage  must  be  the  loss  of  some  material  temporal  advantage;  loea  of 
wruortium  victnorvm  is  not  sufficient:  MoberU  ▼.  Roberta^  33  L.  J.,  N.  S.,  Q.  U. 
249;  Z?eacA  v.  lianney,  2  Hill  (N.  Y.)i  309.  But  it  seems  it  is  not  a  suificieii 
allegation  of  special  damage  to  say  that  *'  the  plaintiff  has  been  slighted 
neglected,  and  misused  by  the  neighbors,  and  turned  out  of  doors:"  Peitibpne 
T.  Simpaon,  66  Barb.  492;  unless  this  was  the  natural  and  immediate  conse- 
quence of  the  slander,  in  which  case  it  would  be  such  pecuniary  damage  as 
would  sustain  the  action:  BomU  v.  Elmort,  65  Id.  627.  So  exclusiou  from  a 
private  religious  society  does  not  constitute  special  damage:  Roberta  v. 
Roberta^  33  L.  J.,  K.  S.,  Q.  B.  249;  nor  Iqss  of  the  society  of  friends  and 
neighbors,  and  illness  resulting  from  the  slander,  and  consequent  medical 
expenses:  AUaop  v.Allaop,  2  L.  T.,  N.  S.,  Exch.  290;  Beach  v.  Ranney,  2 
Bill  (N.  Y.),  309. 

10.  ImptUcUion  of  Incontinence  and  UncJuutUy. — According  to  tlie  Eng- 
lish law,  words  imputing  unchostity  to  a  woman,  whether  married  or  single, 
are  not  actionable  unless  e:'me  specific  dainsge  can  be  proved,  or  unless  the 
charge  be  published  in  writing.  The  suffering  jmrty  whose  peace  of  mind 
is  destroyed  and  prospects  ruined  has,  therefore,  no  remedy:  Wilby  v.  ELaton^ 
8  Ck)m.  B.  142;  S.  C,  18  L.  J.,  N.  S.,  C.  P.  320;  Roberta  v.  RoberU,  33  L.  .1., 
N.  S.,  Q.  B.  249.  But  the  law  of  England,  say  lords  Campbell  and  Broughan, 
"is  barbarous  in  holding  that  an  imputation  by  words,  however  gross,  on  on 
occasion  however  public,  upon  the  chastity  of  a  modest  matron  or  pure  virgin, 
b  not  actionable,  without  proof  that  it  has  actually  produced  special  temporal 
damage:"  Lynch  v.  Knight,  9  H.  L.  Gas.  577;  S.  C,  6  L.  T.  291.  The  un- 
satisfactory  state  of  the  English  law  with  regard  to  slanders  on  women  is 
commented  upon  in  this  case.  So  in  this  country  words  importing  want  of 
chastity  to  a  female  have  been  generally  lield  not  actionable,  without  special 
damage,  although  any  damage,  however  slight,  will  suffice  to  sustain  the 
action:  AIcQuee7i  v.  Fulgham,  27  Tex.  463;  Williama  v.  IliU,  19  Wend.  305; 
TerwUUger  v.  Wanda,  17  N.  Y.  54;  Bradt  v.  Towaley,  13  Wend.  253;  Ruf 
Fenner,  16  Barli.  333;  Beach  v.  Ranney,  2  Hill  (N.  Y.),  309.  But  in  Michi 
gan  such  imputations  are  actionable  per  se,  and  special  damages  need  not  be 
averred:  Burt  v.  McBain,  29  Mich.  26a 

11.  Loaa  q/*  Marriage  by  Reason  of  ImptUaHon  of  Unchaatity.— An  action 
of  slander  will  lie  for  words  not  actionable  in  themselves,  in  consequence  of 
which  a  marriage  contract  between  the  plaintiff  and  another  was  violated  by 
the  latter,  though  the  plaintiff  had  an  action  against  the  latter  for  the  breach 
of  the  contract:  Moodly  v.  Baker,  5  Cow.  351;  Linney  v.  Malon,  13  Tex. 
454.  But  in  order  to  support  an  action  grounded  upon  the  loss  of  marrisge, 
it  is  necessary  for  the  plaintiff  to  allege  and  prove  that  a  marriage  with  some 
[jarticular  person  was  in  contemplation,  and  was  hindered  by  the  speaking  of 
the  words:  Folkhard's  Starkie  on  Slander,  427. 

12.  lUfieas  Cauaed  by  Jmputationa  of  Unchostity — Injury  to  FeeUnga — in- 
ability to  Labor,  etc, — There  is  no  question  or  conflict  of  authority  in  the 
eases  where  the  direct  or  necessary  consequence  of  a  slander  or  libel  is  con* 
fessedly  a  pecuniary  loss;  but  as  seen  in  the  principal  case,  there  is  some  con- 
trariety of  decision  as  to  what  will  constitute  damage  sufficient  to  support 
the  action.  The  principal  case,  with  some  others  in  this  country,  have  held 
that  mental  distress,  physical  illness,  and  inability  to  labor,  loss  of  wife's 
services,  loss  of  society,  or  good  opinion  of  the  neighbors,  injury  to  the  feel- 
ings, etc.,  are  not  such  special  damage  as  will  support  the  action  for  defiiD»> 
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tory  words  not  actionable  in  themselves:  WiUon  ▼.  OaU,  17  N.  Y.  442; 
Beach  V.  Bcamey,  2  Hill  (N.  Y.).  309;  SanmeU  r.  Sfvemng  Maa  AsiockUhn, 
6  Hon,  5.  And  this  is  the  English  law:  AUaop  T.  AUtop,  5  H.  &  K.  634; 
8.  C,  2  L.  T^  N.a.,  Exch.  290.  Bot  th«re  are  nnmerons  respectable  anthori- 
ties  to  the  contrary:  Fry  r,  BemuU,  4  Dner,  257;  King  y.  Root,  4  Wend. 
132;  &  C,  21  Am.  Dec.  102;  Lewis  ▼.  Ckapmom,  19  Barb.  257;  OlmsUd  ▼. 
Brmon,  12  Id.  657;  Bradi  ▼.  TonMley,  13  Wend.  253;  FuUer  v.  /^«ii)itfr,  16 
Barb.  333;  True  v.  Plumleij,  36  Me.  481,  483;  Lawrence  ▼.  ^otcfotoiNC  /?.  /P. 
Cb.,  29  Conn.  390;  8wi/i  v.  Dickerman,  31  Id.  285;  Joknmm  t.  Robertmm,  8 
Port.  4S6;  UwUrjm  ▼.  ir^ttoA,  32  Vt.  40;  Pu^A  ▼.  McCarty,  40  Oa.  444; 
Z>i(/br<  ▼.  J6acii«,  23  La.  Ann.  280;  Wilson  t.  Noonan,  35  Wis.  321 ;  McQueen 
T.  JMffhanij  27  Tex.  463;  Ze^  ▼.  JetuUngtt,  61  Id.  458.  It  will  be  observed, 
however,  that  the  New  York  oases  cited  were  overruled  by  the  principal  one. 
The  ground  upon  which  mental  distress,  illness,  etc.,  are  held  insufficient 
upon  which  to  base  au  action  for  slander  or  libel  is  that  they  are  not  such  nat- 
ural and  legal  consequences  of  the  words  published  as  to  give  an  action:  See 
the  principal  case,  and  others  cited  to  the  same  rule.  On  the  contrary,  there 
is  a  strong  tendency  to  hold  such  consequences  to  be  the  natural,  if  not  neces- 
•ary,  result  of  defamation,  and  to  adhere  to  the  rule  that  a  tort-feasor  shall 
be  held  responsible  in  damages  for  the  fuU  amount  of  all  the  immediate  in- 
jury caused  by  his  wrongful  acts.  Even  in  New  York,  since  the  principal 
ease  was  decided,  it  has  been  held  that  where  a  libel  has  been  proved,  and 
injury  to  character  shown,  a  jury  can  take  into  consideration  the  sufferings 
of  the  plaintiff  by  reason  of  wounded  feelings:  Hamilton  v.  Eno^  16  Hun,  601. 
And  such  damages  are  not  limited  to  the  injury  to  the  plaintiff  in  his  pro- 
fessional capacity.  Ho  is  entitled  to  recover  for  any  injury  to  his  character 
and  standing  which  the  jury  believe  him  to  have  suffered,  either  in  his  pro- 
fessional, public,  or  private  station:  Id.  It  must  be  observed  in  that  case, 
however,  that  the  damages  for  injured  feelings  are  based  upon  an  injury  or 
special  damage  shown  beyond  and  outside  of  the  mental  distress.  All  the 
oases  agree  to  this.  The  difference  of  opinion  exists  as  to  whether  injured 
feelings,  etc.,  alone,  are  sufficient  to  maintain  the  action:  LiUlefoftn  v.  Oreeley, 
13  Abb.  Pr.  41 . 

13.  Special  Damage  nrnat  be  Conneded  with  Slander. — In  connection  with 
the  preceding  subdivision,  it  may  be  stated  that  it  is  a  well-established 
rule  that  a  suit  cannot  be  maintained  for  worlis  not  actionable  per  ee,  unless 
the  special  damages  alleged  be  the  natural  and  immediate  consequence  of  the 
speaking  of  the  words.  The  jury  cannot  take  other  damages  into  considera- 
tion in  making  their  award:  Beach  v.  JRanney,  2  HiU  (N.  Y.),  809;  KeenholU 
v.Bedfcer,  3  Denio,  346;  Ftcars  v.  fTiJoodb,  8  Bast,  1;  KendaUv.  Stone,5S.Y. 
14;  Cfeargia  v.  Kep/ord,  45  Iowa,  48;  Anonynume,  60  N.  Y.  262;  8.  C,  19 
Am.  Rep.  174.  These  cases  hold,  too»  that  the  damage  in  consequence  of  the 
slanderous  words  must  be  in  the  nature  of  a  pecuniary  loss;  but,  as  shown 
in  the  preceding  subdivision,  all  courts  will  not  say,  as  a  question  of  law, 
"  that  the  words  of  a  ribald  and  malign  slander  may  not  prey,  like  a  oanker, 
npon  the  mind  and  health  of  a  sensitive  and  nervoos  female,  until  the  one  is 
unsettled  and  the  other  impaired  and  destroyed,  much  less  that  pecuniary 
injury  would  not  result  from  the  loss  of  health,  and  the  inability  to  discharge 
her  ordinary  and  accustomed  domestic  labor:*  McQneen  v.  Fidgham,  27  Tex. 
469. 

14.  No  Speekil  Ii^fmy-^No  Catm  of  Adkm.-^Au  allegation  oi  special 
damage  will  not  avail  where  no  cause  of  aetioin  la  stated:  Legg  v.  Dwdeny^  10 
Mo.  App.  461;  More  v.  Bemndt,  66  Barb.  X88,  BamU  v.  Anore,  Id.  627; 
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Stacy  y.  Portland  Ptib,  Co.,  68  Me.  279.  Thus  it  has  been  held  that  specUl 
damages  resalting  from  the  wrongful  act  of  a  third  person,  though  the  act 
be  attributable  to  the  si)eaking  of  the  words,  will  not  enable  the  plaintiff  to 
maintain  the  action:  Beach  v.  Banney,  2  Hill  (N.  Y.),  309;  Olmsted  v.  Brotom, 
12  Barb.  657.  So,  iu  an  action  for  slander,  an  allegation  that  by  means  of 
the  words  spoken  the  plaintiff  has  fallen  into  disgrace,  contempt^  and 
infamy,  and  has  lost  her  credit,  reputation,  and  peace  of  mind,  has  been 
held,  no  special  damage  being  alleged,  not  to  be  considered  as  laying  a  special 
damage:  Woodbury  v.  Thompeonf  3  N.  H.  194.  So  is  it  well  settled  thai 
other  defamatory  words,  not  alleged,  cannot  be  proved;  because  if  they  are 
slanderous,  another  action  would  lie  fur  them,  and  a  plaintiff  would  recover 
two  compensations  for  the  same  injury.  And  if  they  are  not  slanderous,  or 
if  they  were  not  followed  by  special  damages^  they  are  wholly  immaterial: 
Bas^  V.  Elmore,  65  Barb.  627. 

15.  Words  Spoken  Snbeeguent  to  Commencement  qfSuit. — For  libel  or  slander 
the  jury  cannot,  in  assessing  damages,  take  into  consideration  evidence  of 
the  defendant's  having  spoken,  since  the  commencement  of  the  suit,  the  same 
words  as  those  laid  in  the  declaration;  nor  evidence  of  other  words  than 
those  laid  in  the  declaration:  PhilacUlp/iia  etc,  B,  B,  Co.  v.  Qnigley,  21  How. 
202;  KeenholU  v.  Becker,  3  2>enio,  349;  Boot  v.  Loumdes,  6  Hill,  518;  S.  C, 
41  Am.  Dec.  762;  Schoonover  v.  Bowe,  7  Blackf.  202. 

16.  Proepeclive  Damages. — Where  the  words  are  actionable  without  special 
damage,  the  jury  may  take  into  consideration,  not  only  the  injury  that  has 
arisen,  but  that  which  may  arise  from  the  slander,  because  such  fresh  injury 
would  constitute  no  fresh  ground  of  actiou:  Lord  Townsend  v.  Hughes,  2  Mod. 
151;  Ingram  v.  Lawson,  6  Bing.  N.  0.  216;  S.  C,  S  Scott,  471;  Gregory  v. 
WUliamM^  1  Car.  &  Kir.  568.  Thus  in  an  action  of  libel  upon  copartners,  it 
was  held  that  the  jury  miglit  cousider  the  prospective  injury  to  the  copartner- 
ship: Gregory  v.  Williams,  supra;  and  in  a  case  of  libel  on  the  plaintiff,  in 
connection  with  a  steam-vessel,  he  was  allowed  to  show  diminished  earnings 
of  the  vessel  subsequent  to  the  bringing  of  the  action:  Ingram  v.  Latoson, 
supra.  And  if  it  be  true  that  where  a  plaintiff  has  once  recovered  special 
damage  he  cannot  afterward  bring  an  action  for  other  special  damage, 
whether  the  words  be  actionable  or  not,  it  would  seem  to  neoeesarily  follow 
that  the  jury  iu  computing  damages  may  not  only  consider  those  specially 
alleged  and  proved,  but  also  prospective  or  anticipated  injury.  A  mere  appre- 
hension of  ill  consequences,  however,  do  not  constitute  a  special  injury  or 
damage;  so  it  is  insufficient  for  the  plaintiff  to  all^e  that  in  consequence  of 
the  words  discord  happened  between  him  and  his  wife,  and  he  was  in  danger 
of  a  divorce;  or  to  allege  that  the  plaintiff  was  exposed  to  her  parents'  dis- 
pleasure, and  in  danger  of  being  put  out  of  their  house;  or  to  say  he  lost  the 
affection  of  his  mother,  who  intended  liim  one  hundred  pounds:  Folkhard*s 
Starkie  on  Slander,  432.  In  True  ▼.  Plumley,  36  Me.  466,  an  action  for 
defamatory  words,  it  was  held  proper  for  the  joiy,  in  ■nsesslng  damagea,  it 
regard  the  probable  future  as  well  as  the  actual  pait 
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Stobbs  v.  City  op  Utioa. 

[n  Wwm  Tou.  10«.] 

MumcnrAL  OcmpOBAnoii  is  Liablb  to  Pkbson  who^  withoat  faulty  filU  inti 
an«xoaT»tioii  made  in  »  pablio  street  by  a  contraotor  with  the  city,  who 
hat  neglected  to  proTide  proper  gnarda  and  lighta  for  the  protection  of 
penona  passing  the  place. 

Appbal  from  a  judgment  in  fayor  of  plaintiff  in  an  action  for 
personal  injaries.  The  complaint  charged  the  dtj  with  negli- 
gence in  allowing  an  exoayation  incident  to  the  construction  of 
a  sewer  to  remain  open  and  unguarded  during  the  night-time, 
in  consequence  of  which  the  plaintiff  fell  in  and  was  hurt.  The 
answer  denied  negligence  on  the  part  of  the  city  authorities,  and 
alleged  that  the  negligence,  if  any,  was  that  of  the  contractor, 
who,  therefore,  was  the  party  liable.  On  the  trial,  the  proof 
showed  that  the  excayation  was  made  by  orders  of  a  contractor 
in  course  of  building  a  sewer  for  the  city  under  a  written  con- 
tract; which,  however,  contained  no  provisions  requiring  him 
to  light  or  guard  the  work  while  in  progress.  The  defendants 
moved  for  a  nonsuit,  which  the  judge  denied,  and  he  charged 
the  jury  as  stated  in  the  opinion  of  CSomstock,  J*,  infra;  upon 
which  charge  plaintiff  had  a  verdict  and  judgment.  The  causa 
was  submitted. 

E.  R.  Bates,  for  the  appellant. 

H.  Bennett^  for  the  respondent. 

By  Court,  CoMsroox,  J.  The  charge  of  the  judge  under  which 
the  jury  found  a  verdict  against  the  defendant  asserted  the  doc- 
trine, in  substance,  that  if,  in  the  course  of  a  public  improve- 
ment, it  became  necessarj  for  the  city  corporation  to  make  an 
excavation  in  a  street  so  as  to  render  it  unfit  or  dangerous  to  be 
traveled  upon,  it  became  the  duty  of  the  city  to  take  measures, 
either  by  lighting  the  street  or  otherwise,  to  warn  travelers  of 
the  danger,  and  that  this  duty  did  not  rest  upon  the  contractor 
unless  he  had  specially  agreed  to  perform  it.  I  am  of  opinion 
that  there  was  no  error  in  this  charge,  unless  it  be  in  the  appar- 
ent concession  that  a  municipal  corporation  can  avoid  the  duty 
in  question,  and  the  consequent  liability  to  persons  who  suffer 
injury  from  its  neglect,  by  bringing  the  contractor  into  a  stipu- 
lation that  he  will  perform  such  duty.  In  this  case,  however, 
there  was  no  provision  in  the  contract  for  constructing  the 
sewer  that  the  contractor  should  place  guards  around  the  ditch, 
or  light  the  streets  at  night,  or,  indeed,  do  anything  to  prevent 
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travelers  from  receiyiiig  injury.  The  corporation  merely  under- 
took to  build  a  sewer  and  let  out  the  work  by  contract.  It  thus 
caused  a  deep  and  dangerous  ditch  to  be  dug  in  the  principal 
street  of  the  city,  into  which  travelers  at  night  were  liable  to 
fall,  without  making  any  provision,  either  in  the  contract  or 
out  of  it,  for  preventing  accidents  of  the  kind  now  in  question. 
When  a  case  can  be  found,  of  respectable  authority,  holding 
that  a  city  corporation  having  the  exclusive  control  of  the 
streets  owes  to  the  public  no  duty  in  respect  to  them,  and  is  not 
liable  for  accidents  occasioned  by  gross  neglect,  then  some  prog- 
ress will  have  been  made  in  the  argument  for  exonerating  the 
defendant  from  liability  for  the  injuries  now  in  question. 

We  have  been  referred  to  two  or  three  decisions  of  this  court, 
which  perhaps  should  be  briefly  noticed.  In  Blake  v.  Ferris^  5 
N.  Y.  48  [55  A.m.  Dec.  304],  the  accident  happened  in  conse- 
quence of  a  S6wer  in  one  of  the  streets  of  the  city  of  New  York  be- 
ing left  open  and  unguarded  at  night;  but  the  defendants  in  that 
case  were  not  the  city  corporation.  They  had  merely  a  license  to 
build  the  sewer  for  their  own  benefit,  and,  as  appears  to  have 
been  assumed  in  the  opinion  of  the  court,  they  let  the  work 
through  their  agent  to  a  third  person  by  contract,  binding  him,  as 
they  themselves  were  bound  to  the  city,  to  cause  prpper  lights 
to  be  placed  at  the  excavation  for  the  prevention  of  accidents. 
No  question  of  corporate  duty  or  liability  could  therefore  arise. 
It  was  held  that  the  contractor  whose  servants  were  guilty  of 
the  neglect  was  liable,  and  that  the  defendants  were  not.  The 
opinion  of  Judge  Mullett  contains  a  very  elaborate,  and  I  doubt 
not  a  very  correct,  exposition  of  the  doctrine  of  respandeal  supe- 
rior; but  I  feel  less  sure  that  the  doctrine  was  applied  with  strict 
accuracy  to  the  facts  in  the  case.  The  reason  for  this  doubt 
will  be  more  appropriately  stated  after  referring  to  two  later 
cases  which  have  also  been  cited  on  the  part  of  the  appellant. 
In  one  of  these.  Pack  v.  Mayor  etc.  of  New  York,  8  Id.  222,  one 
Foster  had  contracted  with  the  corporation  of  New  York  to  fur- 
nish materials  and  do  the  work  in  regulating  and  leveling  a  part 
of  the  Bloomingdale  road,  in  the  city  of  New  York.  The  injury 
on  account  of  which  the  suit  was  brought  was  occasioned  by 
the  negligent  blasting  of  rocks  in  the  execution  of  the  work  un- 
ci er  that  contract,  whereby  fragments  were  thrown  into  the  plaint- 
iff's housA^  Following  the  general  doctrines  laid  down  in  Blake 
v.  Fer*'^,  supra,  it  was  held  that  the  city  corporation  was  not 
lial^,  on  the  ground  that  it  was  not  the  employer  or  superior  of 
th^/se  whose  negligence  had  caused  the  accident.    Foster  had 
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sublet  the  blasting  to  one  Biley.  Entirely  similai  to  this  in  prin* 
ciple  was  the  next  case  referred  to,  Kelley  y.  Mayor  etc,  of  New 
York,  11  Id.  432.  One  Quin  had  contracted  with  the  corpora- 
tion  to  grade  a  street,  and  he  emplojed  another  person  to  do  the 
blasting,  by  whose  negligence  a  stone  was  thrown  against  the 
plaintiff's  house.  The  work  was  to  be  done  under  the  direction 
and  to  the  satisfaction  of  the  commisaioner  of  repairs  and  sup- 
plies, the  superintendent  of  roads  and  the  surveyor  havingchaige 
of  the  work;  but  the  court  held  that  this  agreement  with  Quin 
only  entitled  those  officers  of  the  city  to  direct  the  results  of  the 
work,  and  not  the  manner  of  performing  it.  It  was  accordingly 
held  that  the  plaintiff  could  not  recoyer;  this  decision,  like  that 
in  Pack  y.  Mayor  etc.  of  New  Tork^  8  Id.  222,  being  placed  dis- 
tinctly on  the  ground  that  the  corporation  had  no  right  to  select 
the  workmen,  and  therefore  was  not  chargeable  as  principal  for 
their  careless  acts  in  doing  the  work. 

Now,  in  these  two  coses  of  Pack  y.  Mayor  eto.  of  New  York, 
Bupra^  and  Kelly  y.  Mayor  etc.  of  New  York,  supra,  the  general 
doctrines  so  well  set  forth  in  Blake  y.  Ferris,  5  N.  T.  48  [55 
Am.  Dec.  304],  were  applied  with  entire  precision  and  accuracy. 
The  injuries  were  caused  by  the  negligent  acts  of  workmen  oyer 
whom  the  corporation  had  no  control,  and  done  by  them  in  the 
actual  performance  of  the  yery  work  contracted  for.  In  grad- 
ing the  streets,  blasting  was  necessary,  but  with  the  manner  of 
doing  that  the  corporation  could  not  interfere;  nor  could  it  dis- 
charge one  workman  or  employ  another.  By  the  contracts  it 
bad  secured  the  results  only.  But  in  Blake  y.  Ferris,  supra, 
there  was  a  difference  in  the  facts,  which  may  justify  the  doubt 
I  haye  aboye  suggested.  In  that  case  there  was  no  complaint 
of  negligence  in  the  actual  performance  of  the  work.  The 
ditcli  was  carefully  and  skillfully  dug.  There  was  no  careless 
projection  of  rocks  against  horses  or  travelers.  The  plaintiff's 
carriage  and  horses  were  driven  into  the  ditch  because  it  was 
not  guarded  at  night.  The  cause  of  the  accident,  therefore,  was 
not  in  the  manner  in  which  the  work  was  carried  on  by  the 
laborers;  if  it  had  been,  their  immediate  employer,  and  he  only, 
was  liable  for  the  injury.  But  in  a  sense  strictly  logical,  as  it 
seems  to  me,  the  accident  was  the  result  of  the  work  itself, 
however  skillfully  performed.  A  ditch  cannot  be  dug  in  a 
public  street  and  left  open  and  unguarded  at  night  without 
imminent  danger  of  such  casualties.  If  they  do  occur,  who  is 
the  author  of  the  mischief?  Is  it  not  he  who  causes  the  ditch 
to  be  dug,  whether  he  does  it  with  his  own  hands,  employs 
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laborers,  or  lets  it  out  by  contract?  If  by  contract,  then  I 
lulmit  that  the  contractor  must  respond  to  third  parties,  if  hit 
servants  or  laborers  are  n^Ugent  in  the  immediate  execution 
of  the  work.  But  the  ultimate  superior  or  proprietor  first 
determines  that  the  excavation  shall  be  made,  and  then  he  selects 
his  own  contractor.  Can  he  escape  responsibility  for  putting 
a  public  street  in  a  condition  dangerous  for  travel  at  night  by 
interposing  the  contract  which  he  himself  has  made  for  the 
very  thing  which  creates  the  danger?  I  should  answer  this 
question  in  the  negative.  He  may  insert  in  the  agreement  a 
clause  that  the  contractor  shall  provide  proper  lights  and  guards, 
but  I  do  not  see  how  even  that  can  change  the  principle.  The 
contractor  in  that  case  would  be  liable  to  indemnify  his  em- 
ployer for  accidents  occasioned  by  his  neglect  of  the  stipula- 
tion, and  perhaps  also  liable  directly  to  persons  injured.  He 
might  even  be  liable  to  the  latter  for  leaving  the  ditch  unguarded 
at  night  without  any  stipulation  on  his  part.  But  granting  all 
this,  it  has  no  tende^cy,  in  my  judgment,  to  shield  tlic  ultimate 
superior  or  author  of  the  work  from  responsibility. 

The  principles  suggested  become  plain  propositions  in  the 
case  of  a  municipal  corporation,  which  owes  to  the  public  the 
duty  of  keeping  its  streeb  in  a  safe  condition  for  travel.  That 
the  duty  exists  is  not  denied;  and  the  doctrine  that  persons 
receiving  special  injury  from  its  non-observance  can  maintain  an 
action  therefor  was  examined  by  this  court  and  asserted  in  the 
recent  case  of  Eickok  v.  Village  of  FlaUaburg,  16  N.  Y.  161. 
What  then  is  the  obligation  of  a  city  corporation  when  it  under- 
takes to  construct  a  sewer  in  a  public  street  ?  Can  it  in  that 
undertaking,  and  in  any  jnode  of  providing  for  the  execution  of 
the  work,  throw  off  the  duty  in  question,  and  the  re&ponsibili- 
ties  through  which  that  duty  is  to  be  enforced  ?  Although  the 
work  may  be  let  out  by  contract,  the  corporation  still  remains 
charged  with  the  cart)  and  control  of  the  street  in  which  the 
improvement  is  carried  on.  The  performance  of  the  work 
necessarily  renders  the  street  unsafe  for  night  travel.  This  is  a 
result  which  does  not  at  all  depend  on  the  care  or  negligence 
of  the  laborers  employed  by  the  contractor.  The  danger  arises 
from  the  very  nature  of  the  improvement,  and  if  it  can  be 
averted  only  by  special  precautions,  such  as  placing  guards  or 
lighting  the  street,  the  corporation  which  has  authorized  the 
work  is  plainly  bound  to  take  those  precautions.  The  contractor 
may  very  probably  be  bound  by  his  agreement,  not  only  to  con- 
struct the  sewer,  but  also  to  do  such  other  acts  as  are  necessary 
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to  protect  travel.  But  a  munioipal  corporation  cannot,  I  tbink» 
in  this  way  either  avoid  indictment  in  behalf  of  the  public  or 
its  liability  to  individuals  who  are  injured. 

These  views,  perhaps,  go  somewhat  further  than  necessary  to 
sustain  the  judgment  now  under  review.  In  the  present  case 
{he  corporation  of  XTtica  determined  to  construct  a  sewer 
through  its  principal  thoroughfare,  and  not  only  neglecting  on 
its  own  part  to  take  any  measures  for  the  protection  of  trav- 
elers, it  did  not  even  bind  the  contractor  to  anything  beyond 
the  mere  execution  of  the  work.  It  has  been  determined  by 
this  court  that  under  such  a  contract  the  contractor  is  under  no 
obligation  to  the  corporation  employer  to  take  measures  to  pre- 
vent persons  from  falling  into  the  ditch  while  in  process  of 
construction:  CUy  ofBuffalo  v.  EoUoway,  7  N.  T.  493  [57  Am. 
Dec.  550].  In  determining  that  point,  the  opinion  was  also 
very  clearly  expressed  that  the  corporation  of  Buffalo  was  lia- 
ble to  persons  receiving  injuiy  by  its  neglect  to  maintain  lights 
and  guards  around  the  excavations  made  in  progress  of  the 
work. 

The  judgment  should  be  affirmed. 

BoosEVELT,  J.,  dissented,  holding  that  Shippey,  the  con- 
tractor, was  bound,  not  as  agent  of  the  city  corporation,  but  as 
principal,  so  to  perform  the  work  as  not  to  injure  travelers,  and 
that  he  only  was  liable  for  the  negligence. 

Denio,  J.,  did  not  sit  in  tlie  case. 

All  the  other  judges  concurred. 

Judgment  affirmed.  

LiABiuTT  ov  Cinxs  AND  TowNs  roB  Imjubixs  Basulting  vbom  Ds- 
nonvB  Sn>xwALK9,  STaKxrs,  axd  Hiohwats,  or  from  obBtractiona  therein: 
See  HviNfard  ▼.  OUy  qf  Concord,  69  Am.  Deo.  620,  and  note  535,  where  prior 
oaicfl  in  this  aeries  are  collected. 

Thb  pbinoipal  case  is  cited  in  each  of  the  following  authorities,  and  to 
the  point  mentioned:  A  municipal  corporation  is  liable  for  injuries  caused  by 
the  negligence  of  persons  in  it&  employ  in  failing  to  keep  streets  in  passable 
condition:  IlyaU  v.  Trustees  qf  the  ViOatje  of  nondout,  44  Barb.  394;  ifl'jrk 
V.  City  of  Loekport,  40  Id.  683;  Wendell  v.  Mat/or  etc.  of  Troy,  39  Id.  3H5; 
Oabom  v.  Union  Ferry  Co,,  53  Id.  641;  Sulzbacher  ▼.  Dickie,  51  How.  Pr. 
515;  S.  C,  6  Daly,  472;  Vmage  of  Seneca  Falls  v.  Zaliiiski,  8  Hun,  675;  Dres- 
mU  ▼.  CUy  qf  Kingston,  32  Id.  534;  Johnson  v.  White,  6  Id.  587;  Lee  v.  Viffage 
qf  Sandy  HUl,  40  N.  Y.  447;  Brusso  v.  CUy  of  Buffolo,  90  Id.  680;  ParkLr  v. 
CUy  qf  Cohoes,  10  Hun,  536;  Sexton  v.  Zett,  U  N.  Y.  432;  Street  Y.  VUlage 
qf  OloversviOt,  12  Hun,  394;  He^r<ngton  v.  Village  of  Lansinghurgh,  36  Id. 
600;  Town  qf  PierrepotU  v.  Lovdass,  4  Id.  700;  Mixii-s  v.  ManJtaUan  Real 
tskUe  Association,  15  Jones  &  S.  34;  Creed  v.  Hartman,  8  Bosw.  128;  Oarri' 
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fon  T.  Mayor  etc.  qfNew  York,  6  Id.  605;  City  qfBMfah  v.  TaUan^  1  Sheld. 
486.  Concerning  the  doctrine  of  rttpondeal  ntperwr^  the  principal  cue  ti 
cited  in  King  v.  New  York  etc.  R.  R,  Co,,  66  N.  Y.  186;  Schile  v.  -CrolrAaAii*, 
80  Id.  619;  Bonyfajct  v.  Ae/j^ea,  6  Robt  403;  OHheH  v.  Deaeh,  5  Boew.  499. 
The  principal  case  was  cited  in  each  of  the  following  caaes  to  show  a  want  o! 
jtppll nation  of  the  principal  case  to  the  one  under  consideration:  Kavanagh  v. 
City  of  Brooklyn,  38  Barb.  237;  O'Rourke  v.  HaH,  7  Bosw.  514;  McCafferty 
V.  Spuyten  tie.  R.  R.  Co.  48  How.  Pr.  46;  S.  C.,61  N.  Y,  182;  Flynn  v.  Xe9§ 
York  BUwaled  R.  R.  Co.^  17  Joues  &.  a  67;  Vbgd  v.  Mayor  tie.  of  New  York^ 
02  N.  Y.  17.    And  it  ta  criticised  in  Creed  ▼.  Htutman,  29  Id.  593. 


Smith  v.  Bradx. 

[17  Nkw  Yobk,  173.] 

BuiLDZNQ  Ck)HTRAOT  WHICH  REQUIRES  COMPLETE  Pebvormakob,  or  the  pro- 
duction of  an  architect's  certificate  of  performance,  as  a  condition  preoe- 
dent  to  payment,  cannot  bo  enforced  in  an  action  by  the  contractor  to 
recover  the  agreed  price,  unlc^j  such  performance  is  proved,  or  such  certifi- 
cate is  produced,  or  special  circumstances  of  waiver  or  excuse  are  shown. 
That  defendant  has  taken  possession  of  the  building  is  not  necessarily  a 
waiver  of  failure  to  comply  with  the  condition. 

Builder  cannot  Recover,  unless  He  has  Complied  mttth  his  Contract, 
although  defendant  has  taken  possession  of  and  uses  the  building. 

Appeal  from  a  judgment  in  favor  of  plaintiff  in  an  action  for 
labor  and  materials.  The  action  was  brought  to  recover  a  bal- 
ance claimed  of  the  agreed  price  for  erection  of  buildings  under 
written  agreements,  which  prescribed  the  manner  in  which  the 
buildings  should  be  erected,  called  for  an  inspection  by  a  des* 
ignatod  architect,  gave  the  builder  the  right  to  demand  certain 
installments  of  the  price  as  the  work  should  proceed,  and  pro- 
vided for  payment  of  the  balance,  or  final  installments,  *'  when 
all  the  above  wcrks  on  both  buildings  are  completed,  and  certi- 
fied by  the  architect  to  that  effect."  One  ground  of  defense 
was  that  the  plaintiff  had  not  procured  and  submitted  to  defend- 
ant  such  an  architect's  certificate  as  the  contract  required. 
Other  facts  appear  in  the  opinion. 

Nicholas  Bill,  jun.,  for  the  appellant. 
Wessell  S.  Smith,  for  the  respondent. 

By  Court,  Uasbis,  J.  Assuming  that  the  oontxaots  had  been 
BO  far  x^erformed  as  to  justify  the  plaintiff  in  treating  them  as 
substantially  executed,  as  I  am  inclined  to  think  they  were,  yet 
the  final  payment  for  the  work  was  to  be  made  when  it  waa 
completed,  and  a  certificate  of  the  architects  to  that  effect  ob- 
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tained.  Tho  parties  have  seen  fit  to  make  the  prodactioxi  of 
6ucb  a  certificate  a  condition  precedent  to  the  payment.  The 
plaiutiiT  is  as  much  bound  by  this  part  of  his  contract  as  any 
other.  It  is  not  enough  for  him  to  bring  his  action  and  say 
that  he  has  completed  the  work  which  he  undertook  to  do.  He 
has  agreed  that  the  architects  named  should  decide  wliether  the 
work  is  completed  or  not.  He  cannot  now  withdraw  the  decis- 
ion of  this  question  from  them  and  refer  it  to  the  determination 
of  a  legal  tribunal:  Builer  v.  Tucher^  24  Wend.  447,  and  cases 
there  cited. 

Had  it  been  shown  by  the  plaintiff  that  he  had  made  applica- 
tion to  the  architects  for  the  requisite  certificate,  and  that  they 
had  obstinately  and  unreasonably  refused  to  certify,  it  might 
have  been  proper,  perhaps,  for  the  plaintiff  to  establish  his  right 
to  recover  by  other  evidence.  An  opinion  to  this  cffcvl  i.n  ex- 
pressed by  McLean,  J.,  in  United  States  v.  Bobfison,  9  Pet.  319. 
However  this  may  be,  it  is  not  pretended  in  this  case  that  the 
plaintiff  ever  made  an  effort  to  procure,  the  certificate.  The 
referee  merely  finds  the  fact  that  "  the  architects  had  not  given 
certificates  that  the  work  was  all  done  and  finished." 

The  referee  has  found  that  the  defendant  took  possession  ot 
the  cottages  and  appendages,  without  objection  at  ihe  time,  and 
appropriated  the  same  to  his  own  use,  and  it  is  insisted  that 
if  the  production  of  the  architects'  certificate  was  a  condition 
precedent  to  the  right  of  the  plaintiff  to  bring  his  action  for 
the  balance  due  upon  the  contracts,  yet  the  defendant  has 
waived  this  condition  by  accepting  the  work  without  objection; 
but  it  is  a  sufi&cient  answer  to  this  position  to  say  that  whether 
or  not  the  performance  of  the  condition  in  question  was  waived 
was  a  question  of  fact  to  be  determined  by  the  referee  fioni  the 
evidence  before  him,  and  no  such  fact  has  been  found  by  him: 
Vanderbilt  v.  Ea^le  Iron  Works,  26  Wend.  665. 

Thus  far  I  have  considered  the  case  with  reference  to  the  final 
certificate  of  the  architects;  but  the  provision  in  the  contracts 
which  requires  all  questions  relating  to  extra  work  and  omissions 
or  deficiencies  to  be  submitted  to  the  architects,  and  declares 
their  decision  to  be  final  and  conclusive  in  the  premises,  deserves 
to  be  noticed. 

It  is  not  pretended  that  the  plaintiff  ever  offered  to  malco  this 
submission  in  relation  to  his  claim  for  extra  work.  The  referee 
ha.s  wholly  disregarded  this  provision,  and  tried  th<>  case  as 
though  it  was  not  to  be  found  in  the  contracts.  In  this  .1  think 
he  erred.    To  avoid  a  protracted  an  d  expensive  litign tion ,  such  as 
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this  liaa  proTod  to  be^  the  parties  agreed  tbat  in  respect  to  all  dis- 
putes between  them  in  relation  to  the  work  the  architects  uhould 
be  the  ultimate  arbiters.  All  claims  of  the  plaintiff  for  work  not 
embraced  in  the  specification  were  to  be  submitted  to  them,  and 
their  judgment  was  to  be  final.  All  claims  of  the  defendant 
for  deductions  or  allowance  on  account  of  the  omission  of  the 
plaintiff  to  perform  the  work  according  to  the  contracts  were  to 
be  determined  in  the  same  manner;  and  thus  with  the  award  of 
the  umpires  upon  the  claims  which  the  parties  might  mutually 
make  against  each  other,  and  their  certificate  showing  the  com- 
pletion of  the  work^  all  ground  for  controversj  would  be  re- 
moved. This  was  the  manifest  intention  of  the  parties  when 
they  made  their  contracts.  It  was  wholly  overlooked  or  disre- 
garded on  the  trial. 

I  have  said  enough,  I  think,  to  show  that  the  case  has  been 
tried  upon  an  erroneous  theory,  and  that  the  judgment  should 
be  reversed.  And  yet,  in  reference  to  another  trial,  it  may  not 
be  useless  to  notice  one  or  two  decisions  made  by  the  refci-ee 
upon  questions  of  evidence,  which  are  deemed  to  be  erro- 
neous. 

One  of  the  architects  mentioned  in  the  contracts,  and  who 
had  examined  the  work,  had  described  in  his  testimony  a  great 
number  of  defects  and  omissions.  He  was  then  asked  what  it 
would  cost  to  make  the  buildings  conform  to  the  contracts, 
plans,  and  specifications.  The  question  was  objected  to,  and 
the  objection  sustained.  I  think  the  witness  should  have  been 
allowed  to  answer  the  question.  It  was  a  legitimate  mode  of 
ascertaining  the  damages  to  which  the  defendant  was  entitled 
by  reason  of  the  failure  of  the  plaintiff  to  do  what  he  had 
agreed  to  do.  He  had  agreed  to  construct  houses  according  to 
certain  plans  and  specifications.  The  defendant  had  entitled 
himself  to  have  such  houses  constructed,  and  was  not  bound  to 
allow  the  plaintiff  to  substitute  anything  else  in  their  place. 
Just  so  for  as  the  houses  built  by  the  plaintiff  differed  from 
those  he  had  agreed  to  build,  just  so  far  the  defendant  had  a  right 
to  have  them  altered  at  the  expense  of  the  plaintiff.  This  was 
the  true  rule  of  damages.  The  defendant  had  a  right  to  know, 
therefore,  from  one  competent  to  speak  on  the  question,  what 
it  would  cost  to  make  these  altemtions:  Ladxie  v.  Seymour,  24 
Wend.  60.  For  the  same  reason,  I  think  the  witness  should 
ha«*e  been  allowed  to  state  what,  in  his  opinion,  was  the  differ* 
ence  in  valuo  between  the  cottages  as  they  were  built  by  the 
plaintiff  and  the  same  cottages  if  completed  according  to  the 
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eontraots.  There  was  no  pretense  that  he  was  not  qualified  to 
testify  upon  such  a  question. 

The  plaintiff,  against  the  objection  of  the  defendant,  was 
allowed  to  inquire  of  a  witness  whether  the  houses  without  cer- 
tain joists  and  beams,  which  were  required  by  the  specifications 
but  hud  been  omitted  by  the  plaintiff,  were  sufiiciently  strong 
for  the  character  of  the  buildings.  This  testimony  should  have 
been  excluded.  It  was  entirely  immaterial  whether  the  houses, 
as  constructed,  were  sufficiently  strong  or  not.  The  defendant 
had  a  right  to  prescribe  the  manner  in  which  he  would  have  the 
houses  constiiicted.  He  had  agreed  to  pay  the  plaintiff  his 
price  for  so  constructing  them.  It  did  not  lie  with  him  to  Bay 
that  another  mode  of  construction  would  do  just  as  well.  Tho 
admission  of  such  testimony  tends  to  show  that  the  referee  mis- 
apprehended the  principles  of  law  applicable  to  the  case. 

For  all  these  reasons,  I  am  of  opinion  that  the  judgment  of 
the  supreme  court  should  be  reversed,  and  a  new  trir»l  granted, 
with  costs  to  abide  the  event. 

Selden,  Dexio,  Roosevelt,  and  Pbatt,  JJ.,  concurred  in  this 
opinion. 

CoifSTocE,  J.  It  is  easy  to  understand,  from  all  that  took  place 
on  the  trial,  that  the  defendant  intended  to  object  to  any  recovery 
against  him  for  work  done  or  materials  furnished  under  t  he 
special  contracts,  on  the  ground  that  those  contracts  had  not 
been  performed  by  the  plaintiff.  But  he  appears  to  have  l)€€n 
somewhat  unfortunate  in  presenting  that  objection  at  such  a 
time  and  in  such  a  manner  as  to  lay  the  foundation  for  a  review 
in  this  court  of  the  decisions  made  against  him.  The  question 
intended  to  be  raised  was  first  suggested  at  the  opening  of  tb.'^ 
trial,  when,  as  the  case  states,  '*  the  defendant's  counsel  objected 
to  any  evidence  in  relation  to  work  done  on  the  houses  required 
by  the  contracts,  inasmuch  as  it  appeared  by  the  pleadings  Ihat 
it  was  done  under  covenants,  and  no  performance  shown,  the 
defendant's  counsel  insisting  that  the  action  was  in  fact  on  the 
covenant,  a  strict  performance  of  which  was  required  by  law." 
I  do  not  see  how  such  an  objection  could  avail  anything  at  that 
time;  for,  until  the  evidence  was  given,  it  could  not  appear 
whether  the  contract  had  been  performed  or  not.  The  evidence 
iras  therefore  properly  received. 

The  referee,  in  making  his  report,  which  is  referred  to  in 
the  case  and  may  therefore  be  considered  as  a  part  of  it,  finda 
aa  h/nia  that  the  work,  except  as  to  the  two  hundred  and  ninety- 


4j46  Smith  v.  Brady.  [New  York, 

five  dollars,  was  done  under  the  special  contracts;  that  there 
were  **  some  omissions  and  deficiencies  in  the  work  and  materials 
which  the  contract  required  to  be  done  bj  the  plaintiff,  the  value 
of  which,  or  in  other  words,  the  loss  to  the  defendant  thcrebj/' 
amounted  to  two  hundred  and  twelve  dollars  and  fifty-seven 
cents.  He  also  found  that  the  defendant  "  took  possession  "  of 
the  three  cottages  thus  built  for  him  "  without  objection  at  the 
tiine,  and  appropriated  the  same  to  his  own  use."  Upon  these 
facts,  the  referee  held  as  a  conclusion  of  law  that  the  plaintiff 
was  entitled  to  recover  for  the  work  done  and  materials  furnished 
under  the  contracts,  at  the  stipulated  prices,  after  deductings 
the  defendant's  damages,  on  account  of  the  omissions  and  de- 
fects before  stated.  The  particulars  in  which  the  referee  found 
the  contracts  not  performed  are  not  stated  in  his  report,  but  they 
could  not  have  been  so  unimportant  that  the  law  will  refuse  to 
notice  them,  because  in  the  same  report  the  value  of  those  par- 
ticulars is  ascertained  to  be  over  two  hundred  dollars.  Nor  \^ 
it  found  that  the  plaintiff  intended  to  perform  his  contmct. 
For  aught  that  appears,  the  omissions  and  defects  were  inten- 
tional and  willful,  and,  in  the  absence  of  all  explanation,  the 
presumption  is  that  they  were  so. 

If,  therefore,  the  defendant  had  excepted  to  the  legal  conclu- 
sion of  the  referee  upon  the  facts  found  by  him,  that  exception 
would  have  presented  with  great  distinctness  the  questions  upon 
which  the  defense  was  no  doubt  intended  jmucipally  to  turn. 
But  no  such  exception  appeal's  to  have  been  taken,  and  it  fol- 
lows that  those  questions  are  not  before  us  for  examination, 
unless  we  can  see  that  they  were  involved  in  some  ruling  of  the 
referee  during  the  trial  which  has  not  y^t  been  noticed. 

It  was  one  of  the  specifications  of  th(  i-outi-act  that  the  "  nail- 
ing joists  "  in  the  frames  of  the  cottage  were  to  be  twelve  inches 
apart,  measuring  from  center  to  center.  The  defendant'^  evi- 
dence tended  to  show  that  these  joists  were  in  fact  placed  six- 
teen inches  apart;  that,  in  consequence  of  this  departure  from 
the  specification,  the  number  of  joists  used  in  all  the  buildings 
was  less  by  about  two  hundred  than  the  contmct  called  for; 
that  this  defect  in  the  work  affected  the  value,  strength,  and 
substantial  character  of  the  buildings.  It  appeared,  also,  that 
there  was  a  similar  breach  of  contract  in  respect  to  the  distances 
between  the  beams  in  the  third  floor  of  the  houses,  being  in 
fact  twenty-four  inches  apart,  while  the  contract  allowed  only 
sixteen.  To  meet  the  defense,  so  far  as  it  depended  on  these 
particular  departures  from  the  contract,  the  plaintiff  was  allowed 
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to  call  oiher  mechanics^  and  ask  them  aa  foUowfi:  "Aro  the 
houseSy  without  these  deficient  joists  and  beams,  sufficieutlj 
strong  for  the  character  of  the  buildings?"  The  evidence  was 
objected  to  on  the  part  of  the  defendant,  but  the  objection  was 
oyemiled,  the  plaintiff's  counsel  stating  that  the  object  of  ibe 
inquiry  was  to  ascertain  what  damages,  if  any,  should  be  allowed 
by  reason  of  this  deficiency  in  the  work.  This  ruling  of  the 
referee  was  duly  excepted  to;  and  the  evidence  being  given 
tended  to  show  that  the  houses  were  sufficiently  strong;  that 
the  joists  and  beams  wore  placed  at  distances  customary  in  that 
neighborhood,  and  that  the  defeu^lant  really  was  not  injured  at 
all  by  this  violation  of  the  contract.  The  question  now  to  bo 
determined  is  whether  this  evidence  was  proper;  and  this  will, 
I  IJiink,  involve  the  inquiry  whether  the  plaintiff,  having  failed 
in  substantiallj'  perfonriing  the  contract,  was  entitled  to  recover 
for  his  work  and  materials,  making  to  the  defendant  an  allow- 
ance for  the  breaches,  to  be  adjusted  according  to  some  principle 
of  equity.  The  violation  of  the  contract  in  several  particulars 
had  already  appeared  when  this  ruling  was  made.  Indeed,  the 
evidence  itself,  bo  offered,  objected  to,  and  received,  assumed 
tjiat  the  contract  had  been  departed  from  in  respect  to  a  specifica- 
tion about  which  it  was  impossible  to  err  innocently.  In  avow- 
ing the  object  for  which  it  was  offered,  the  plaintiff  necessarily 
assumed  that  a  breach  of  the  conlniti,  instead  of  being  fatal  to 
a  recovery,  was  the  subject  of  equitable  com|)ensation  merely; 
and  in  receiAing  such  evidence.,  the  reference  must  have  sustained 
that  assumption.  The  defendant  having  chosen  to  require,  in 
the  plain  letter  of  the  contract,  that  there  should  be  in  each 
building  a  certain  nmnber  of  joicts  and  beams,  placed  at  certain 
distances  irom  each  other,  the  plaintiff  had  no  right  to  substitute 
another  plan  for  this  part  of  the  work;  nor  could  he  justify  his 
willful  dei3arture  from  the  contract  by  the  opinion  of  other 
builders  or  by  any  custom,  whether  local  or  general.  All  this 
is  extremely  evident;  yet  it  the  only  consequence  of  so  violating 
a  contract  of  this  kind  is  that  the  injured  party  shall  be  com- 
pensated in  damages,  there  was  no  error  in  receiving  the  evi- 
dence. Upon  the  mere  question  of  compensation  that  evidence 
bore  with  entire  directness  and  force.  We  are  therefore 
obliged  to  consider  this  question  of  law:  lu  a  building  contract, 
where  performance  is  to  precede  payment,  and  becomes  a  con- 
dition thereof,  can  the  builder,  having  failed  to  perform  on  his 
part,  recover  for  his  work  or  materials,  making  to  the  other 
party  a  compensatory  allowance  for  the  wrong  done  to  him^  it 
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being  also  a  further  condition  of  the  question  that  the  employe/ 
chooses  to  occupy  and  enjoy  the  erection,  rather  than  to  remove 
or  require  the  builder  to  remove  it  from  his  premises  ? 

The  right  to  recover  in  such  a  case  has  never  been  referred  to 
ar^y  doctrine  peculiar  to  such  contracts.  On  the  contrary,  if  we 
look  at  the  adjudged  cases,  we  shall  find  that  the  right,  when- 
ever asserted  by  judicial  tribunals,  has  been  supposed  to  result 
from  a  general  doctrine  applicable  as  v/ell  to  other  contracts. 
In  Ilayward  v.  Leonard^  7  Pick.  181  [19  Am.  Dec.  268],  the  action 
was  on  a  conditional  note,  to  be  void  if  the  plain  tiif  failed  to  per- 
form an  agreement  of  the  same  date,  by  which  he  undertook  to 
build  a  house  for  the  defendant  of  a  certain  size,  and  in  a  speci- 
fied manner.  The  defense  was,  that  the  house,  although  built 
within  the  time  agreed  on,  was  not  in  workmanship  and  mate- 
rials according  to  the  contract.  Chief  Justice  Parker  said :  "  The 
point  in  controversy  seems  to  be  this:  whether,  where  a  party 
has  entered  into  a  special  contract  to  perform  work  for  another 
and  to  furnish  materials,  and  the  work  is  done  and  the  materials 
furnished,  but  not  in  the  manner  stipulated  for  in  the  contract, 
tic)  tbat  ho  cannot  recover  the  price  agreed  by  action  on  that 
conlracfc,  yet  nevertheless  the  work  and  materials  are  of  som^ 
value  and  benefit  to  the  other  contracting  party,  he  may  recover 
ou  a  quajilum  meruit  for  the  labor,  and  on  a  quantum  valebant 
for  the  materials."  He  adds:  **  We  think  the  weight  of  modem 
authority  is  in  favor  of  the  action,  and  that,  upon  the  whole,  it 
is  conformable  to  justice  that  the  party  who  has  the  possession 
and  enjoyment  of  the  labor  and  materials  of  another  shall  be 
held  to  pay  for  them,  so  as  in  all  events  he  shall  lose  nothing 
by  the  breach  of  the  contract."  In  that  case  there  were  some 
special  facts,  but  the  decision  seemed  to  turn  essentially  on  the 
general  principle  suggested  in  the  remarks  quoted,  and  the 
principle  was  more  emphatically  approved  by  the  same  court 
in  the  subsequent  case  of  Smith  v.  Mrsi  Congregational  Meeting^ 
house  in  Lowell,  8  Pick.  178,  which  vras  also  upon  a  building 
contract. 

It  will  be  convenient  next  to  cite  a  case  directly  opposed, 
which  arose  in  the  English  common  pleas,  and  was  tried  before 
Sir  James  Mansfield:  EUIh  v.  Hamlin ,  3  Taunt.  62.  The  action 
was  by  a  builder  against  his  employer.  The  defense  was,  and 
the  evidence  supported  it,  that  the  plaintiff  had  omitted  to  put 
into  the  building  certain  joists  and  other  materials.  The  plaintiff, 
failing  to  prove  performance  of  the  special  agreement,  resorted 
to  a  general  count  for  work,  labor,  and  materials,  claiming  Uial 
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the  defendant,  haying  the  beneiit  of  the  houMB,  mm  bound  at 
least  to  pay  for  them  according  to  their  value.  But  Chief  Jus- 
ace  Mansfield  repudiated  that  doctrine.  He  said:  '*  The  de- 
fendant agreed  to  have  a  building  of  such  and  sucli  dimensions. 
Is  he  to  have  his  ground  covered  with  buildings  of  no  use, 
which  he  would  be  glad  to  see  removed,  and  is  he  to  be  forced 
to  pay  for  them  besides?  It  is  said  he  has  the  benefit  of  tho 
houses,  and  therefore  the  plaintiff  is  entitled  to  recover  on  a 
quarUum  val^MrU.  To  be  sure,  it  is  hard  that  he  should  build 
houses  and  not  be  paid  for  them,  but  the  difficulty  is  to  know 
where  to  draw  the  line;  for  if  the  defendant  is  obliged  to  pay 
for  one  deviation  from  his  contract,  he  may  equaUy  be  obliged 
to  pay  for  anything,  how  far  soever  distant  from  what  the  con- 
tract stipulated  for."  The  plaintiff  was  accordingly  nonsuited; 
and  as  the  reporter  states,  the  case  was  never  moved  again. 

The  two  cases  in  Massachusetts,  above  cited,  and  the  one  be- 
fore Sir  James  Mansfield,  were  referred  to  in  Briiton  v.  Tunusr, 
6  N.  H.  481  [26  Am.  Dec.  718].  That  was  a  very  elaborately 
considered  case.  Tho  plaintiff  had  agreed  to  work  for  the  de- 
fendant for  one  year,  and  the  defendant  was  to  pay  for  that 
labor  one  hundred  and  twenty  dollars.  The  plaintiff  abandoned 
his  contract  without  cause  before  the  year  was  out.  It  was 
nevertheless  held  that  he  could  recover  as  much  as  the  labor 
was  reasonably  worth,  there  being  no  evidence  of  any  special 
damages  sustained  by  the  defendant  in  consequence  of  the  non- 
performance of  the  contract.  The  two  cases  in  Massachusetts 
were  cited  with  approbation  by  the  court,  while  that  before 
Chief  Justice  Mansfield  was  necessarily  disapproved.  In  refer- 
ring to  that  class  of  cases  arising  on  building  contracts,  it  was 
observed  that  such  cases  could  not  be  distinguished  from  the  one 
then  under  consideration,  "  unless  it  be  in  the  circumstance  that 
when  a  party  has  contracted  to  furnish  materials,  and  do  cer- 
tain labor,  as  to  build  a  house  in  a  specified  manner,  if  it  is  not 
done  according  to  the  contract,  the  party  for  whom  it  is  built 
may  refuse  to  receive  it,  elect  to  take  no  benefit  from  what  has 
been  performed,  and  therefore  if  he  does  receive  it  he  shall  be 
bound  to  pay  the  value;  whereas  in  a  contract  for  labor  merely, 
from  day  to  day,  the  party  is  continually  receiving  the  benefit 
of  the  contract,  under  an  expectation  thai:  it  will  be  fulfilled, 
and  cannot,  upon  the  breach  of  it,  have  an  election  to  refuse  U 
receive  what  has  been  done,  and  thus  discharge  himself  from 
payment."  "  But  we  think,"  the  court  proceeded  to  say, ''  this 
difference  in  the  nature  of  the  contracts  does  not  justify  the 
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application  of  a  different  rule  in  relation  to  them."  ''There 
was  just  as  much  reason/'  it  was  added,  ''why  the  employer 
should  pay  the  reasonable  worth  of  what  has  been  done  for  his 
benefit  as  there  is  when  he  enters  and  occupies  the  house  which 
has  been  built  for  him,  but  not  according  to  the  stipulations  of 
the  contract,  and  which  he  perhaps  enters,  not  because  he  is 
satisfied  with  what  has  been  done,  but  because  circumstances 
compel  him  to  accept  it,  such  as  it  is,  that  he  should  pay  for 
the  value  of  the  house."  There  are  few  cases  to  be  found  in 
the  books  more  consistently  reasoned  than  this  one  in  the  supremo 
court  of  New  Hampshire,  although  the  decision  stands  directly 
opposed  to  the  settled  law  of  this  state.  I  have  referred  to  it, 
as  well  as  the  Massachusetts  cases,  somewhat  at  large,  in  order 
to  show  that  the  supposed  liability  of  a  person  who  enters  and 
occupies  a  building  erected  on  his  ground  to  pay  the  builder, 
although  the  latter  failed  in  performing  his  contract,  has  always 
been  referred  to  the  general  doctrine  that  benefits  received  aud 
retained  under  a  contract  must  be  paid  for  without  regard  to 
the  conditions  of  the  contract  itself.  I  am  confident  that  no 
case  can  be  found  in  which  the  building  contractor's  right  to 
recover  has  been  maintained  on  the  ground  that  the  owner,  by 
the  mere  possession  and  occupancy  of  the  building,  has  waived 
the  condition  of  performance. 

The  true  inquiry  then  is,  whether  there  is  in  the  law  of  con- 
tracts in  general  any  such  doctrine  as  that  upon  which  the  cases 
referred  to  in  New  Hampshire  and  Massachusetts  were  deter- 
mined. To  those  cases  others  might  bo  added,  proceeding  essen- 
tially on  the  same  ground;  yet  the  rule,  I  think,  is  quite  well 
settled  the  other  way.  It  is  certainly  so  in  this  state:  McMiBaK 
V.  Vanderlip,  12  Johns.  165  [7  Am.  Dec.  299];  Thorpe  v.  While, 
13  Id.  58;  Jennings  v.  Camp,  Id.  94  [7  Am.  Dec.  867];  Champlin  v. 
Rowley,  18  Wend.  258;  S.  C.  in  error,  18  Id.  187;  Paige  v.  0«,  5 
Denio,  406;  PUce  v.  BvJtler,  4  N.  T.  860;  PuUman  v.  Coming,  9  Id. 
98.  Among  these  cases,  Champlin  v.  Rowley,  supra,  may  be 
referred  to  as  a  decisive  determination  of  the  question.  The 
action  was  to  recover  the  price  of  hay  sold  and  delivered.  The 
plaintiff  had  agreed  to  deliver  to  the  defendant  one  hundred  tons 
of  pressed  hay  between  the  date  of  the  contract  and  the  close  of 
navigation  on  the  Hudson  river,  one  hundred  dollars  to  be  paid 
in  advance,  and  the  residue  when  the  whole  should  be  delivered. 
About  fifty  tons  were  delivered  before  the  navigation  closed, 
when  the  further  delivery  was  interrupted.  The  defendant  sold 
or  used  the  quantity  which  he  received  under  the  contract.   The 
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one  hundred  dollars  due  in  advance  having  been  paid,  it  waa 
held  by  the  supreme  court  that  entire  performance  waa  the  con- 
dition of  any  further  payment,  and  therefore  that  the  plaintiff 
could  not  recover.  The  case  was  very  carefully  considered,  on 
error,  in  the  court  of  last  resort,  where  the  judgment  was 
affirmed.  The  case  cited  in  the  supreme  coiu't  of  New  Hamp- 
shire was  referred  to,  and  that,  as  well  as  the  class  of  cases  io 
which  it  belongs,  were  expressly  overruled.  Indeed,  in  this 
state,  the  sanctity  of  contracts  in  this  respect,  at  least,  has  been 
steadily  maintained,  and  no  encouragement  has  ever  been  given 
to  that  loose  and  dangerous  doctrine  which  allows  a  person  to 
violate  his  most  solemn  engagements,  and  then  to  draw  the 
injured  party  into  a  controversy  concerning  the  amount  and 
value  of  the  benefits  received. 

I  think  the  principles  which  have  with  us  been  so  uniformly 
asserted  should  have  a  peculiar  application  in  contracts  like  the 
one  under  consideration.  I  suppose  it  will  be  conceded  that 
every  one  has  a  right  to  build  his  house,  his  cottage,  or  his  store 
after  Kuch  a  model  and  in  such  style  as  shall  best  accord  with 
his  notions  of  utility,  or  be  most  agreeable  to  his  fancy.  The 
specifications  of  the  contract  become  the  law  between  the  par- 
ties until  voluntarily  changed.  If  the  owner  prefers  a  plain  and 
simple  Doric  column,  and  has  so  provided  in  the  agreement,  the 
contractor  has  no  right  to  put  in  its  place  the  more  costly  and 
elegant  Corinthian.  If  the  owner,  having  regard  to  strength 
and  durability,  has  contracted  for  walls  of  specified  materials, 
to  bo  laid  in  a  particular  manner,  or  for  a  given  number  of 
joists  and  beams,  the  builder  has  no  right  to  substitute  his  own 
judgment  or  that  of  others.  Having  departed  from  the  agree- 
ment, if  performance  has  not  been  waived  by  the  other  party, 
the  law  will  not  allow  him  to  allege  that  he  has  made  as  good  a 
building  as  the  one  he  engaged  to  erect.  He  can  demand  pay- 
ment only  upon  and  according  to  the  terms  of  his  contract,  and 
if  the  conditions  on  which  payment  is  due  have  not  been  per- 
formed, then  the  right  to  demand  it  does  not  exist.  To  hold  a 
difierent  doctrine  would  be  simply  to  make  another  contract, 
and  would  be  giving  to  parties  an  encouragement  to  violate 
their  engagements,  which  the  just  policy  of  the  law  does  not 
permit. 

Cases  of  this  kind  must  not  bo  confounded  with  others  hav- 
ing, perhaps,  a  slight  resemblance  but  no  real  analogy.  No 
doubt  a  person  may  voluntarily  accept  a  benefit  under  a  con- 
tract  of  which  the  conditions  precedent  have  not  been  per* 
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formed  by  the  other  party,  and  ho  may  do  this  in  such  circum- 
stances  that  a  new  obligation  to  pay  for  the  benefit  will  arise. 
Thus  if  A  should  agree  to  manufacture  and  deliver  to  B  a  car- 
riage of  a  particular  kind,  and  should  make  a  different  one,  B 
may  elect  whether  he  will  take  it  or  not.  Until  he  so  elects,  he 
has  DO  property  in  the  fabric.  If  he  voluntary  accepts  the  arti- 
cle, he  thereby  either  waives  the  objections  which  he  might  make 
to  it,  and  is  liable  to  pay  for  it  according  to  his  contract,  or  a 
new  assumpsU  arises  from  the  act  of  acceptance  as  though  no  pre- 
vious agreement  had  existed.  The  case  cited  on  the  argument 
of  Vanderbili  v.  Eagle  Iron  Works,  25  Wend.  665,  was  determined 
very  distinctly  upon  these  principles. 

But  the  rule,  as  it  is  well  settled  with  us,  allows  a  party  to  re- 
tain without  compensation  the  benefits  of  a  partial  performance, 
where,  from  the  nature  of  a  contract,  he  must  receive  such  ben- 
efits in  advance  of  a  full  performance,  and  by  its  terms  or  just 
construction  he  is  under  no  obligation  to  pay  until  the  perfonn- 
ance  is  complete.  Thus  if  a  person  engages  to  perform  a  year's 
labor  for  another,  and  payment  is  to  be  made  when  the  labor  is 
done,  in  such  a  case  the  employer  necessarily  receives  the  ben- 
efit of  each  day's  service  when  it  is  done,  yet  if  the  laborer, 
without  just  cause,  abandons  the  service  at  any  time,  however 
short,  before  the  year  has  expired,  he  can  recover  no  part  of  his 
wages:  Cases  supra.  So  the  contract  may  be  to  sell  and  deliver 
goods  at  different  times,  to  be  paid  for  when  the  whole  are 
received.  If  the  vendor  refuses  to  perform  entirely,  without 
good  cause,  the  purchaser  is  neither  bound  to  pay  for  nor  to 
return  the  goods  received  in  part  performance:  Clmmplin  v. 
Rowley,  13  Wend.  258.  If  A  should  agree  to  plow  the  field  of 
B,  consisting  of  twenty  acres,  at  a  given  price  for  the  whole 
service,  or  at  so  much  per  acre,  to  be  paid  when  the  service  is 
done,  and  after  plowing  nineteen  acres  should  abandon  the  con- 
tract, he  can  recover  not]iing  for  his  work.  The  owner  of  the 
field  may  enter,  sow  it  with  his  grain,  and  reap  the  harvest 
thus  enjoying  fully  the  benefits  of  the  part  performance.  In 
so  doing  he  waives  nothing,  because  he  cannot  reasonably  do 
otherwise.  He  is  not  obliged  to  abandon  his  field  in  order  to 
be  enabled  to  insist  upon  the  condition  of  the  contract.  Closely 
analogous  is  the  case  of  a  building  contract.  The  owner  of  the 
soil  is  always  in  possession.  The  builder  has  a  right  to  enter 
only  for  the  special  purpose  of  performing  his  contract.  Each 
material  as  it  is  placed  in  the  work  becomes  annexed  to  the  soil, 
and  thereby  the  property  of  the  owner.     The  builder  would 
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have  no  right  to  rexnove  the  brick  or  atone  or  lumber  after 
annexation,  even  if  the  employer  should  unjustifiably  refuse  to 
allow  him  to  proceed  with  the  work.  The  owner,  from  the 
nature  and  necessity  of  the  cace,  takes  the  benefit  of  part  per- 
formance, and  therefore  by  merely  so  doing  does  not  necessarily 
waiTe  anything  contained  in  the  contract.  To  impute  to  him  a 
Toluntaiy  waiver  of  conditions  precedent  from  the  mere  use  and 
occupation  of  the  building  erected,  unattended  by  other  circum- 
stances, is  unreasonable  and  illogical,  because  he  is  not  in  a  situa- 
tion to  elect  whether  he  will  or  will  not  accept  the  benefit  of  an 
imperfect  performance.  To  be  enabled  to  stand  upon  the  con- 
tract, he  cannot  reaaooably  be  required  to  tear  down  and  destroy 
the  edifice  if  he  prefers  it  to  remain.  As  the  erection  is  his  by 
annexation  to  the  soil,  he  may  su£fer  it  to  stand,  and  there  is  no 
rule  of  law  against  his  using  it  without  prejudice  to  his  rights. 

The  present  case  was  evidently  tried  upon  an  erroneous  theory 
of  the  law.  Although  partial  payments  were  to  be  made  as 
the  work  proceeded  under  the  contracts,  yet  the  consideration 
and  condition  of  those  payments  was  the  performance  of  the 
work  according  to  the  plans  and  specifications,  aod  in  the  best 
and  most  workmanlike  manner,  and  the  final  payments  were  not 
to  bo  made  until  after  all  the  work  was  completed  and  certified 
by  the  architects.  Although  the  contracts  were  not  performed, 
the  plaintiff  has  recovered  all  the  installments,  less  the  sum 
which  the  referee  allowed  as  damages  for  the  non-performance. 
In  receiving  the  evidence  as  to  the  value  and  strength  of  the 
buildings,  notwithstanding  non-performance  of  the  contracts — 
evidence  which  could  have  }io  bearing  except  upon  the  question 
of  damages — it  is  manifest  that  he  proceeded  upon  views  of  the 
law  in  such  cases,  which  I  have  endeavored  to  show  are  unsound. 

It  is  not  necessaiy  to  give  any  opinion  upon  the  question 
whether  the  referee  might  properly  find  upon  the  evidence  that 
the  defendant  waived  the  conditions  of  the  contract  by  any 
express  approval  of  the  work,  or  by  any  other  interference  or 
conduct  on  his  part.  We  only  say  that,  according  to  the  scuttled 
law  in  this  state,  the  plaintiff  cannot  recover  the  payments  which, 
by  the  terms  or  true  construction  of  the  contract,  are  due  only 
on  condition  of  performance  by  him,  unless  he  can  show  such 
penoi-mance  or  prove  that  it  has  been  waived.  And  the  law 
does  not  adjudge  that  a  mere  silent  occupntion  of  the  building 
by  the  owner  amounts  to  a  waiver,  nor  does  it  deny  to  him  the 
right  BO  to  occupy,  and  still  insist  upon  the  contract.  The 
fueetion  of  waiver  of  the  condition  precedent  will  always  be 
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one  of  intention,  to  be  arziyed  at  from  all  the  circumstanoes, 
including  the  ocoupanoj. 

To  conclude,  there  is,  in  a  just  view  of  the  question,  no  hard* 
ship  in  requiring  builders,  like  all  other  men,  to  perform  their 
ooniracts  in  order  to  entitle  themselves  to  payment,  where  the 
employer  has  agreed  to  pay  only  on  that  condition.  It  is  true 
that  such  contracts  embrace  a  variety  of  particulars,  and  that 
slight  omissions  and  inadvertences  may  sometimes  very  inno* 
cently  occur.  These  should  be  indulgently  regarded,  and  they 
will  be  so  regarded  by  courts  and  juries.  But  there  can  be  no 
injustice  in  imputing  to  the  contractor  a  knowledge  of  what  his 
contract  requires;  nor  in  holding  him  to  a  substantial  perform- 
ance. If  he  has  stipulated  foi  walls  of  a  given  material,  and 
with  a  hard  inside  finish,  he  knows  what  he  is  to  do  and  must 
perform  it.  If  he  has  engaged  for  a  given  number  and  size  of 
windows,  joists,  beams,  and  sills,  he  cannot,  with  the  specifica- 
tions before  him,  innocently  depart  from  his  contract.  If  he 
foils  to  perform  when  the  requirement  is  plain,  and  when  he 
can  perform  if  he  will,  he  has  no  right  to  call  upon  the  courts 
to  make  a  new  contract  for  him;  nor  ought  he  to  complain  if 
the  law  leaves  him  wibhout  remedy. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  the  judges  concurred  in  this  opinion. 
Judgment  reversed,  and  new  trial  ordered. 


'Yhen  Bktibe  Perfobmanor  07  CoNTaACT  IS  Nboissabt,  and  when  re- 
covery may  be  had  in  caae  of  part  performanoe:  Lwnard  v.  D^^  68  Am. 
Dec.  3S2;  OakUif  v.  Mwixm,  62  Id.  49,  and  note  54,  ^>  where  the  aubject  it 
disousaed  and  prior  cases  collected;  see  also  IliUyard  v.  Crabtre^t  AdnCr,  Id. 
475,  and  note  477. 

Citations  of  Principal  Case. — The  principal  case  ia  cited  in  each  of  the 
following  authorities,  and  to  tbe  point  mentioned:  Where  work  is  to  be 
done,  and  performance  ia  to  precede  payment,  and  is  the  condition  thereof, 
the  party  failing  to  complete  the  work  can  reoover  nothing  for  his  labor  and 
materials,  even  though  the  other  party  has  chosen  to  enjoy  the  fruits  of  the 
labor:  Harris  v.  RcOhbun,  2  Abb.  App.  Deo.  332;  S.  C,  2  Keyea,  319;  Pretu- 
$er  V.  Florence,  4  Abb.  N.  C.  137;  8.  C,  51  How.  Pr.  386;  Sindaur  v.  rofl- 
madge^  35  Barb.  604;  Casndy  v.  Le  Fevre,  57  Id.  323;  WelU  v.  Sdwood,  61  Id. 
252;  Nibh  v.  Binsae,  3  Abb.  App.  Dec.  381;  S.  C,  1  Keyes,  481;  Marvin  v. 
Buchanan,  62  Barb.  475;  SfuOe  v.  HamiUon,  3  Daly,  473;  OiUen  v.  Hubbard, 
2  HUt.  309;  8mUh  v.  Coe,  Id.  369;  JeftHaa  v.  Wheeler,  37  How.  Pr.  469; 
Boneaieel  v.  Maywete,  qf  New  York,  20  Id.  238;  S.  C,  22  K.  Y.  166;  Crane 
V.  Knubel,  43  How.  Pr.  393;  Krom  v.  Lemj,  47  Id.  105;  8.  0.,  1  Hun,  175; 
Chase  V.  Hogan,  3  Abb.  Pr.,  N.  8.,  65;  Bowery  Nai.  Bank  v.  Mayor,  8  Hun, 
641;  S.  C,  2  N.  Y.  8npreme  Ct  526;  CaiUn  v.  Tobias,  26  N.  Y.  222;  Cun- 
mnffham  v.  Jones,  20  Id.  487;  Phelan  v.  Albany  etc,  R.  B,  Co.^  I  Lans.  268| 
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JeMns  w.  Wheder,  3  Keyaip  664;  Pt^fne  y.  Hodge^  7  Hon,  614;  Bndth  t. 
Wnyhi,  4  Id.  653;  Peoples  Bank  t.  WUheO,  73  K.  T.  414;  PhOS^  r.  (M' 
lant,  62  Id.  264;  PucUkar  t.  Ouardkin  MutwU  Lffe  /lu.  Co^  Id.  401;  CHaehm 
▼.  Black,  60  Id.  148;  Preifciefrf  He.  D.  A  ff.  Ccmal  Co,  t.  Pb.  Coal  Co^ 
Id.  264;  /ofief  ▼.  WaXker,  1  Sheld.  354;  OoMii  t.  ProKJos,  46  Id.  165;  Mor^ 
rell  y,  Irving  Pure  Ins.  Co.,  33  Id.  447;  WcUker  v.  Millard,  29  Id.  879;  die- 
Neal  T.  Clement,  2  K.  Y.  Supreme  Ct  365;  Stoku  v.  Beeknagd,  6  Joaes  &  & 
883;  Dutch  ▼.  J/eod,  4  Id.  435;  (hadei  y.  ifoyor  etc.  qf  Kew  York,  Id.  661; 
C&oM  Y.  Hatch,  4  Bobt.  96;  Roberta  r.  Opdffke,  1  Id.  297;  Aoay  y.  FrtfMN, 
81  N.  Y.  344;  Woodwird  y.  Puller,  80  Id.  315;  ^cu^  y.  Coleman,  10  Jonet 
&  8. 258.  If  work  is  done  under  the  itiperYiuoii  of  an  architect^  or  oih«r 
OYeraeer  or  manager,  the  certificate  of  tnch  person  in  charge,  obtained  with- 
out fraud,  is  proof  of  a  compliance  with  the  contract:  OrtAe  y.  SehuUheket 
67  N.  Y.  670;  Wyehoffr.  Meyers,  44  Id.  145;  McManue  y.  Gavin,  8  Daly, 
173.  A  certificate  insufficient  in  form,  or  defectiYe  in  something  that  the 
oontraot  calU  for,  is  such  an  omission  as  should  be  indulgently  regarded: 
Stewart  v,  KeteUaa,  9  Bosw.  267.  If  a  surYeyor,  architect,  or  other  person 
fraudulently  refuses  a  certificate  upon  completion  of  work  done,  the  party 
ontitled  thereto  may,  on  proof  of  haYing  done  the  work,  and  the  refusal  of 
the  certificate,  recoYer  on  a  quantum  meruit:  Voorhiav.  Mayor  etc,  qfNem 
York,  46  How.  Pr.  119.  Whether  a  contract  has  been  performed  is  a  ques- 
tion of  fact  to  be  determined  by  trial,  and  depending  on  all  the  cironmstaDoef 
In  the  case:  Nolan  r.  Whikiey,  88  N.  Y.  660.  The  principal  oase  is  distia- 
guished  from  OtU  T.  Cuaack,  43  Barb.  648,  in  the  Utter  case. 


Mead  v.  Mi 

[17NxwToBK,210.] 

AcTiTAL  Pabtitiok  bt  Salb  ukder  Judomsmt  or  PAsnnoir  may,  undor 
New  York  statutes  (see  3  R.  S.,  5th  ed.,  602-620),  bar  future  contingent 
interests  of  persons  not  in  eaae  without  publication  of  notice  to  bring  in 
unknown  parties,  and  cYen  where  the  claim  of  such  future  owners  is  as 
purchasers  by  grant  or  dcYise,  not  under  any  party  to  the  suit.  So 
held  where  the  question  was  whether  a  purchaser  at  such  sale  should  bt 
required  to  take  title. 

Appial  from  an  order  requiring  a  purchaser  at  a  partition  sale 
to  complete  his  purchase.  Benjamin  Mead,  the  plaintifiPin  the 
partition  suit,  and  Mrs.  Ellen  Tooker  were,  many  years  previous 
to  the  suit,  tenants  in  common  of  the  lands  in  question;  and 
Mrs.  Tooker  devised  her  undivided  half  to  William  Mitchell,  as 
trustee,  to  receive  the  rents  and  profits,  and  apply  them  to  the 
use  of  a  Mrs.  Hudson  for  her  life,  and  after  determination  of 
the  life  estate,  to  convey  to  Mrs.  Hudson's  heirs.  During  the 
life-time  of  Mrs.  Hudson,  Mead  commenced  this  suit  for  parti* 
tion,  making  Mitchell,  Mrs.  Hudson,  and  all  the  heirs  expectant 
in  being  of  Mrs.  Hudson,  parties.  The  court  decreed  a  sale, 
directing  that  half  the  proceeds  should  be  paid  to  Mitchell  as 


456  Mead  t\  Mitchell.  [New  Tork, 

trustee,  to  be  invefited  according  to  the  tmst.  A  sale  was  made 
accordingly;  but  the  purchaser  moved  to  be  discharged  from  his 
purchase,  on  the  ground  that  heirs  not  yet  in  being  of  Mrs.  Hud- 
son might  come  into  being  and  have  claims  ur  interests  not 
barred  by  the  proceeding.  The  court  at  special  term  oyermled 
the  objection,  and  ordered  him  to  take  the  title:  5  Abb.  Pr.  92; 
which  order  the  full  court  affirmed-  The  appeal  to  this  court 
was  submitted. 

C,  Van  Sanivoordf  for  the  appellant. 

Benjamin  D.  Silliman  and  John  T.  Hoffman,  for  the  respond- 
ents. 

By  Court,  Pratt,  J.  It  seemed  to  be  conceded  upon  the 
argument  that  the  interests  of  the  defendants,  William  Heniy 
Hudson  and  Catharine  H.  Robinson,  were  substantially  the 
same  as  if  the  remainder  had  been  limited  to  them  directly,  and 
not  through  the  medium  of  a  conveyance  to  them  by  the  trustees. 
I  shall  therefore,  in  the  examination  of  the  case,  assume  that 
they  stand  in  the  same  relation  to  the  other  parties  as  if  no  con- 
veyance was  required  by  the  terms  of  will.  The  estates  of  the 
parties  are  therefore  as  follows: 

The  plaintiff  has  an  estate  in  fee  as  a  tenant  in  common  with 
the  trustee,  in  an  undivided  half  of  the  premises.  The  defend- 
ant.Mitchell,  as  tru.'^tee,  is  vested  with  an  estate  for  the  life  of 
Mrs.  Hudson,  and  in  case  she  so  appoints  for  the  life  of  her 
husband  in  the  premises  subject  to  the  execution  of  the  trusts. 

Of  course,  under  our  statute,  Mr.  and  Mrs.  Hudson  hold  no 
estate  in  the  land,  but  simply  the  right  to  the  rents  and  profits  for 
their  support.  The  defendants  William  Henry  Hudson  and  Cath- 
arine H.  Robinson  hold  an  executory  interest  in  the  nature  of 
a  vested  remainder,  subject  to  be  opened  to  let  in  after-bom 
children  of  Mrs.  Hudson,  and  to  be  entirely  defeated  in  case 
other  children  should  be  bom  of  Mrs.  Hudson,  and  she  should^ 
under  the  power  of  appointment  given  to  her  by  the  will,  makf 
an  appointment  exclusively  in  their  favor.  These  defend^oits, 
William  Henry  and  Catharine,  now  have  a  vested  interest;  for 
they  are  now  persons  in  being  who  would  take  upon  the  termina- 
tion of  the  precedent  estate  in  the  trustee  for  the  life  of  Mrs.  Hud- 
son .  But  it  is  possible  that  persons  may  yet  come  into  being  who 
will  be  entitled  to  take  under  the  will  with  them,  and  if  Mrs.  Hud- 
son should  so  appoint,  they  might  take  to  the  exclusion  of  Ihoso 
now  living.  It  is  this  contingency  which,  it  is  argued  on  be- 
half of  the  purchaser,  creates  an  insuperable  impediment  in  th* 
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way  of  his  roceiying  a  perfect  title  to  the  premises  in  qoestion. 
This  is  a  very  important  question,  and  one  which  has  not  to 
mj  knowledge  been  directly  adjudicated  in  this  state,  except  in 
the  case  of  Cheeaman  y.  Thome.  1  Edw.  Ch.  629. 

The  right  of  a  tenant  in  common  to  have  partition  of  premises 
held  in  common  has  been  supposed  to  be  an  absolute  right:  2 
Bla.  Com.  194;  and  the  right  seems  to  be  deemed  absolute  iu 
our  statute  regulating  proceedings  in  partition:  2  B.  S.  318. 
Nothing,  therefore,  but  imperious  legal  necessity,  growing  out 
of  clear  provisions  of  the  statute,  or  well-established  adjudica- 
tion, should  impel  this  court  to  hold  that  remote  contingent 
interests  of  persons  not  in  being  cannot  be  concluded  by 
proceedings  in  partition.  It  is  not  a  question  of  entirely 
divesting  and  destroying  such  contingent  interests;  but  simply 
a  question  whether  the  property  upon  which  they  are  attached 
may  be  changed  in  form;  whether  land  may  be  converted  into 
personal  securities  under  the  direction  o^  the  court,  preserving 
such  interests  intact  upon  the  property  in  its  new  form. 

In  the  English  court  of  chancery  the  general  rule  is,  that  in 
actions  affecting  the  title  to  land  it  is  sufficient  to  bring  before 
the  court  the  person  entitled  to  the  furst  estate  of  inheritance 
with  those  claiming  prior  interests,  omitting  those  who  might 
claim  in  remainder  or  reversion  ixlier  such  vested  estate  of  in- 
heritance: Calvert  on  Parties,  48;  Mili.  PL  178.  A  decree 
against  the  person  having  the  first  estate  of  inheritance  would 
bind  those  in  remainder  or  reversion,  although  the  estate  might 
afterwards  vest  in  possession.  Indeed,  it  was  improper  to  make 
parties  thus  remotely  interested  parties  to  the  action,  and  thus 
put  them  to  the  trouble  of  litigating  a  matter  iu  which  they 
might  never  have  any  interest.  It  was  a  rule,  therefore,  which 
bad  been  adopted,  as  it  was  said,  partly  from  necessity  and 
partly  on  considerations  of  convenience:  Calvert  on  Parties, 
51;  2  Spence's  Eq.  Jur.  707;  Stoiy's  £q.  PL,  sec.  144. 

It  would  therefore  follow,  as  a  matter  of  course,  from  this 
rule,  that  contingent  limitations  and  executory  devises  to  per- 
sons not  in  being  would  in  like  manner  be  bound  by  a  decree 
against  the  virtual  representative  of  these  remote  and  contin- 
gent interests,  the  person  having  the  first  vested  estate  of  in- 
heritance: Calvert  on  Parties,  50;  Mitf.  PL  174. 

But  it  was  said  in  Ooodeaa  v.  WiUiavis^  2  You.  &  Coll.  595, 
that  this  principle  of  virtual  representation  did  not  apply  to 
eases  where  a  person  seised  in  fee  is  liable  to  have  that  seisin 
dsfeated  by  a  conditional  limitation  or  executory  devise;  for  in 
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Buch  case^  the  estate  is  not  sufficiently  represented  by  the  person 
having  the  first  estate  of  inhehtance.  That  is  the  condition  of 
the  parties  in  the  case  at  bar;  and  if  the  distinction  be  weD 
founded,  and.  apply  to  the  remote  contingent  interests  of  thos^ 
not  in  being  as  well  as  those  in  being,  the  sale  in  this  case  woulcf 
not,  without  aid  from  our  statutes,  be  conclusive. 

It  is  difficult  to  perceive  why  such  a  party  could  not  represent 
these  remote  interests  as  well  as  one  holding  an  estate  not  thus 
liable  to  be  defeated.  Except  in  cases  involving  these  intei'esta 
directly,  such  as  actions  for  the  construction  of  a  will  or  deed 
creating  these  estates,  it  is  difficult  to  perceive  how  their  inter- 
ests can  conflict.  Surely  the  same  considerutions  of  necessity 
and  convenience  might  be  invoked  in  favor  of  applying  the 
same  rule  to  both  classes  of  cases.  At  all  events,  the  exception, 
if  it  exists,  should  not  be  extended.  In  the  case  cited,  the 
contingent  Interests  were  represented  by  persons  in  being,  capa- 
ble of  being  made  parties,  and  Story,  in  his  commentaries  on 
equity  pleadings,  qualifies  the  rule,  and  restiicts  it  to  cases  where 
such  contingent  interests  are  represented  by  persons  in  esse: 
Story's  Eq.  PI.,  sec.  147.  The  rule  or  exception  thus  qualified, 
although  oftentimes  inconvenient  in  its  application,  would  inter- 
pose no  insuperable  bar  to  a  final  judgment  in  suits  affecting 
lands  subject  to  such  remote  and  contingent  interests. 

This  principle  of  virtufJ  representation  by  the  person  vested 
with  the  first  estate  of  inheritance  has  often  been  applied  in 
the  English  courts  to  suits  for  partition.  In  Wilh  v.  Slade,  C 
Ves.  498,  it  was  held  by  Lord  Eldon  that  "  it  was  no  objection 
to  a  partition  that  other  persons  may  come  in  esse  and  be  en- 
titled; for  if  BO,  in  every  case  where  there  is  a  settled  estate 
with  remainder  to  persons  who  may  come  in  esse^  there  never 
can  be  a  partition." 

It  was  also  held  in  Oaskell  v.  Gaskell,  6  Sim.  643,  that  a  ten- 
ant for  life  of  an  undivided  share  of  an  estate,  with  remainders 
to  his  unborn  sons  in  tail,  may  file  a  bill  for  partition,  and  the 
decree  will  be  binding  upon  the  sons  when  in  esse :  Ch.  125;  2 
P.  Wms.  518;  1  Story's  Eq.  Jur.,  sec.  656  a.  The  general  rule 
was  also  recognized  by  Chancellor  Walworth  in  Nodine  v.  Green- 
field,  7  Paige,  554. 

I  think,  therefore,  that  under  the  general  principles  of  equity 
practice,  indepu/ident  of  our  statute,  a  decree  for  partition  in 
this  case  would  be  binding  as  well  upon  those  who  are  parties 
to  the  suit  as  upon  those  who  may  hereafter  come  into  being, 
entitled  under  the  will  to  an  interest  in  the  premises.    And  as 
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the  legialature  has  provided  that  a  sale  of  the  lands  may  be 
made  in  cases  where  partition  cannot  be,  I  can  see  no  reason  whj 
a  judgment  for  sale  should  not  be  as  condusiTe  as  a  judgment 
in  partition. 

But  if  there  be  any  question  in  regard  to  the  condusiTe  effect 
of  a  judgment  for  partition  or  sale  without  the  aid  of  the  stat- 
ute, I  am  satisfied  that  with  such  aid  there  can  be  none.  The 
first  statute  of  this  state  upon  the  subject  was  passed  in  1786, 
and  it  has  been  modified  more  or  less  down  to  the  revised  stat- 
utes; but  the  provisions  in  regard  to  parties,  the  method  of 
bringing  them  into  court,  and  thee£fectof  the  judgment  to  bind 
the  remote  and  contingent  interests  of  persons  not  parties  to  the 
suit  or  proceeding,  have  not,  as  I  can  perceive,  been  materially 
changed.  I  shall  therefore  confine  myself  to  the  examination 
of  the  statute  as  it  now  stands,  without  attempting  to  examine 
critically  the  various  changes  and  modifications  which  have  been 
at  different  times  made  in  the  proceedings  for  partition. 

The  first  section  seems  to  recognize  the  right  of  a  tenant  in 
common  of  lands  to  a  partition  as  an  absolute  right:  2  B.  S. 
317.  The  seventh  section  provides  that  in  cose  "any  one  or 
more  of  such  parties,  or  the  share  or  quantity  of  interest  of  any 
of  the  parties,  be  unknown  to  the  petitioner,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  shall  depend 
upon  an  executory  devise,  or  the  remainder  shall  be  a  contin- 
gent remainder,  so  that  parties  cannot  be  named,  the  same  shall 
be  set  forth  in  the  petition."  The  language  of  this  section  is 
broad  enough  to  cover  any  conceivable  interest  of  persons  in 
esae  or  not  in  esae^  and  if  their  rights  are  not  to  be  affected  by 
the  decree,  it  is  difficult  to  discover  why  any  notice  should  be 
taken  of  such  interests  at  all. 

Where  owners  are  unknown,  of  course  they  are  not  nominally 
parties  to  the  proceedings,  and  although  publication  is  required 
to  be  made  in  such  cases,  yet  that  is  not  upon  any  assumption 
that  by  such  publication  those  unknown  parties  will  receive 
actual  notice,  but  simply  that  everything  may  be  done  which 
the  nature  of  the  case  will  allow,  for  Uie  purpose  of  giving 
them  notice.  If  they  get  it,  well;  if  not,  the  partition  is  not 
barred,  but  it  goes  on  to  final  decree;  and  if  partition  cannot 
be  made,  to  a  sale  and  conveyance  of  the  premises,  which  con- 
veyance, by  section  61, "  shall  be  a  bar,  both  in  law  and  equity, 
against  all  persons  interested  in  such  premises  in  any  way,  who 
shall  be  named  as  parties  in  the  said  proceedings;  and  against 
•11  such  persons  and  parties  as  were  unknown,  if  notice  shall 
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have  been  given  of  the  application  for  partition  by  such  pnbli* 
cation  as  is  hereinbefore  directed,  and  against  all  other  persons 
claiming  from  such  parties,  or  either  of  them:*'  2  R.  S.  827. 

The  language  of  this  section  is  very  comprehensive,  and  taken 
in  connection  with  the  provisions  of  the  serenth  section,  em- 
braces, I  think,  the  interests  of  unknown  parties  not  in  esse  as 
well  as  those  in  esse.  As  rerj  few,  if  any,  of  the  parties  in 
being  who  are  unknown  would  ever  receive  any  actual  benefit 
from  the-  publication,  it  would  be  strange  if  the  legislature 
should  make  the  sale  and  conveyance  binding  and  conclusive 
upon  them,  and  not  upon  those  who  were  not  in  being  at  all, 
and  whose  interests  are  so  remote  that  it  is  uncertain  whether 
they  will  ever  come  into  being,  or  that  the  interests  will  ever 
attach.  Such  could  not  have  been  the  design  of  the  legislature. 
The  statutes  have  indeed  changed  the  former  practice  so  as  to 
require  all  persons,  whatever  the  nature  of  their  interests  may 
be,  if  known,  to  be  made  parties,  but  *'  where  such  interests  are 
unknown, "  or  "  where  the  ownership  of  the  inheritance  depends 
upon  an  executory  devise,  or  the  remainder  shall  be  a  contin- 
gent remainder,  so  that  the  parties  cannot  be  named/'  the  pro- 
ceedings will  not  be  arrested,  but  will  still  go  on  to  judgment; 
which  judgment,  unless  it  be  conclusive  upon  all  these  inter- 
ests, would  be  a  mere  idle  ceremony,  of  no  use  except  to  mis- 
lead. 

In  Oheesman  v.  Thome,  1  Bdw.  Ch.  629,  the  precise  question 
came  before  Vice-Chancellor  MoCoun  substantially  in  the  same 
manner  as  it  now  comes  before  this  court— by  objection  on  the 
part  of  the  purchaser.  It  was  there  held  that  the  interests  of  per- 
sons not  in  esse  were  bound,  and  the  purchasers  were  compeUed 
to  complete  their  purchases.  That  decision  has  been  followed 
now  some  twenty-five  years  unquestioned,  I  think,  until  this 
case,  and  has  been  cited  as  authority  by  writers  ujxin  chancery 
practice:  2  Hoflfm.  Ch.  Pr.  161;  2  Barb.  Ch.  Pr.  287.  Had  I 
any  doubt  upon  the  construction  of  the  statute,  I  should,  under 
the  circumstances,  be  inclined  to  hold  that  the  point  was  res 
adjuMcaia  in  this  state,  and  that  it  shotdd  not  now  be  deemed 
an  open  question. 

I  think,  therefore,  that  the  order  of  the  oourt  bdow  shoaUl 
be  affirmed. 

All  the  judges  ooneomd. 

Judgment  affirmed. 
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Partition  Mads  bt  Tknantb  or  Bbxatu  wor  Lm  n  kot  Bihduio  oh 
Rxmaixdermxn:  Bo(^  ▼.  Mix,  31  Am.  Deo.  285.  A  decree  in  partition 
bindfl  a  co-tenant  who  is  beyond  the  jnriedietion  of  the  coort,  il  he  lias  notice 
of  the  pendency  of  the  proceeding:  PiUtbury  ▼.  Dugan,  34  Id.  427;  bat  if 
•neh  tenant  do  not  have  notioe»  he  may  either  demand  anew  partition  of  the 
whole  tract  or  ratify  the  one  already  made:  McMaham  ▼•  McMakcKs  53  Id. 
481.  A  decree  in  partition  is  not  a  settlement  of  title,  and  wiU  not  estop  the 
defendant  from  having  a  legal  investigation  of  his  title  In  an  action  of  eject* 
ment:  Nkely  v.  Bayka,  40  Id.  638,  and  note  640,  where  the  effect  of  a  jadg- 
ment  in  partition  is  disonssed  at  length. 

Thx  puncipal  gasx  is  citxd  in  each  of  the  following  aathorit&ss  and  to 
the  point  mentioned:  In  partition  of  property  in  which  a  wife  has  a  life 
estate  to  one  ninth  of  it,  subject  to  a  life  estate  in  the  husband  upon  her 
death,  the  property  then  to  go  to  her  heirs,  the  share  of  the  wife  may  fie 
iurou^t  into  court  and  invested,  the  interest  paid  to  her  during  life;  to  her 
husband  for  life  if  he  snrrive  her,  and  then  go  to  her  heirs.  With  such  a 
disposition  of  the  f und^  the  partition  is  good,  and  a  good  title  can  be  given  to 
the  purchaser:  NMe  v.  Cromwell,  26  Barb.  480;  S.  0.,  6  Abb.  Pr.  64.  The 
rule  that  persons  interested  in  an  estate  will  not  be  affected  by  a  mortgage 
frooseding,  unless  made  parties  to  the  suit^  does  not  apply  to  owners  of  re- 
mote or  contingent  inlereeti:  Lodouum  t.  AaiBqf,  S9  Hun,  4S9;  see  alee 
SodtweUr.  DtAer,  5 K.  T.  ar.Fkoe. 65. 


Dayis  V.  MoCbeadt. 

[17  Hkw  Toai;  ML] 

Acdpravos  ov  Bnx  of  Exohangx  binds  acceptor  in  favor  of  an  Indorise 
for  value,  notwithstanding  that  the  consideration  upon  which  he  aooepted 
was  an  executory  contract  which  was  not  performed,  and  that  the  in- 
dorsee took  with  notioe  of  the  natue  of  the  consideration,  though  not  of 
the  breach. 

Apvbal  from  a  judgment  of  the  New  York  common  pleas  in 
faTor  of  indorsee  of  a  bill  of  ezohange,  against  aooeptors.  The 
defense  was,  that  the  plaintiffs  took  the  bill  with  knowledge  that 
it  was  drawn  by  one  Mesmore,  accepted  by  def  endants,  and  de- 
liyered  to  the  payee  in  part  payment  of  the  price  of  the  brig 
Ohio,  sold  by  the  payee's  firm  of  J.  &  B.  Baker  to  Mesmore  and 
the  defendants;  that  one  condition  of  the  sale  was  the  engage- 
ment of  the  sellers  to  repair  the  brig;  and  that  this  engagement 
was  not  performed.  The  evidence  showed  to  the  satisfaction  of 
the  referee  that  the  plaintiffs  took  the  bill  with  notice  of  the 
engagement  to  repair  the  brig,  but  without  notice  of  the  default 
in  performance.  Other  facts  are  stated  in  the  opinion.  The 
decision  appealed  from  is  reported  in  4  £,  D.  Smith,  666.  The 
eause  was  submitted. 
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John  Raymond,  for  the  appellants. 
John  Sessions,  for  the  respondentfl. 

By  Court,  Dzmo,  J.  The  sale  of  the  brig,  and  the  executory 
agreement  of  the  yendors  to  make  the  necessary  repairs  to  render 
her  seaworthy,  formed  a  good  legal  consideration  for  the  accept- 
ance of  the  bill.  When,  therefore,  the  plaintiffs,  at  the  time  of 
receiving  it,  were  informed  that  it  was  accepted  on  that  con- 
sideration, they  were  not  notified  of  any  fact  which  impeached 
its  validity  or  rendered  it  in  any  respect  suspicious.  If  they 
had  known  nothing  of  the  consideration  upon  which  it  was 
given,  they  would  nevertheless  have  been  bona  fide  holders,  and 
they  are  not  in  a  worse  condition  because  they  had  been  in- 
formed that  it  was  accepted  on  account  of  a  transaction  legal 
in  itself,  and  which  formed  an  adequate  consideration  for  the 
undertaking  of  the  acceptance.  Considerations  founded  upon 
reciprocal  promises  of  the  parties  are  of  common  occurrence  in 
business,  and  bills  and  notes  supported  by  such  considerations 
have  always  been  held  valid.  It  is  upon  this  principle  that 
cross-notes  or  acceptances  for  mutual  accommodation  have  been 
upheld  whenever  they  have  come  before  the  courts:  Cameron  v. 
Chappell,  24  Wend.  94,  and  cases  cited  by  Nelson,  J.;  Dowe  v. 
Schnttf  2  Denio,  G21.  In  the  first  of  these  cases  the  acceptance 
sued  on  was  given  in  consideration  of  a  promise  by  the  drawer 
to  send  the  acceptor  six  hundred  bushels  of  wheat  at  the  open- 
ing of  navigation  the  ensuing  year.  The  bill  became  payable 
the  twelfth  of  May,  after  the  time  when  the  wheat  should  have 
been  delivered,  and  it  was  shown  it  never  had  been  delivered. 
The  court  held  that  the  acceptance  was  not  for  accommodation, 
but  was  business  paper,  and  was  valid  in  the  hands  of  the 
drawer,  so  that  usury  could  not  be  set  up  against  the  plaintiffs, 
who  had  discounted  it  for  a  premium  beyond  the  legal  rate  of 
interest.  If  one  will  issue  his  negotiable  paper  and  send  it  into 
the  world,  in  consideration  of  an  engagement  of  the  party  with 
whom  he  deals  to  do  some  act  for  his  benefit  in  future,  he  de- 
clares, in  effect,  that  he  will  pay  the  note  or  bill,  according  to 
its  terms,  to  any  one  who  shall  become  the  holder  for  value  in 
the  course  of  business,  and  rely  for  his  own  indemnity  upon  the 
promise  he  has  received  as  the  consideration  for  issuing  it. 

The  plaintiffs  were  not  bound  to  inquire  whether  the  vendors 
of  the  vessel  had  performed  their  agreement.  A  party  receiv- 
ing a  bill  is  not  put  upon  inquiry  unless  circumstances  of  sus- 
picion have  come  to  his  knowledge;  and  I  have  already  said 
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that  there  was  notlung  siupioioiie  or  out  of  the  common  cuazee 
of  boaineee  in  {he  oiroumstanoes  out  of  which  this  bill  arose. 
The  agent  of  the  acceptors  chose  to  rely  upon  the  personal 
responsibiliiy  of  the  Tenders  of  the  Tcssel  so  far  as  the  repairs 
were  concerned.  As  they  gsTC  their  acceptance  upon  time, 
which  they  knew  might  be  transferred  to  a  bonajide  holder  the 
next  day,  so  it  is  presumed  they  would  haTC  parted  with  their 
money  upon  the  personal  engagement  of  the  vendors  if  a  delay 
in  payment  had  not  been  material  to  them.  It  would  not,  in 
my  opinion,  alter  the  case  if  it  could  be  shown  that  the  Tenders, 
the  payees  of  the  bill,  had  broken  their  contract  respecting  the 
repairs  before  they  negotiated  the  paper  to  the  plaintiffa,  it 
being  found  that  the  latter  had  no  notice  of  the  breach.  The 
plaintifb  were  not  bound  to  follow  up  the  transactions  between 
the  original  parties  to  the  biU.  To  hold  otherwise  would  atjach 
an  inconyenient  and  repugnant  condition  to  such  an  acceptance. 
By  accepting  simply  and  imconditionally  a  negotiable  bill,  the 
defendants  are  to  be  held  as  intending  to  give  it  all  the  quali- 
ties of  commercial  paper,  one  of  which  is  that  it  shall  circulate 
freely  for  the  purposes  of  business,  and  be  available  in  the 
hands  of  any  holder  for  value.  To  decide  that  one  who  pro- 
posed to  purchase  it,  and  who  had  a  knowledge  of  the  nature 
of  the  transaction  upon  which  it  was  given,  must  await  the 
consummation  of  that  transaction,  would  essentially  impair  its 
character  and  legal  effect.  But  in  this  case  it  was  not  known 
to  any  one  that  the  payees  had  broken  their  agreement  when  the 
plaintiffs  took  the  bill.  The  payees  insisted  that  they  had  suffi- 
ciently repaired  the  vessel  before  she  was  sent  to  sea,  and  the 
plaintiffs'  agent,  though  he  distrusted  her  condition  as  to  sea- 
worthiness, concluded  to  receive  and  dispatch  her  on  her  voy- 
age to  New  York.  Before  she  arrived  at  her  destination  the 
phuntifGei  purchased  the  bilL  After  that  it  was  demonstrated  by 
the  event  that  the  repairs  were  insufficient,  for  she  leaked  to 
such  an  extent  as  to  damage  the  cargo,  and  required  extensive 
repairs  upon  her  arrival.  If,  therefore,  the  plaintiff^  had  made 
inquiries  when  the  bill  was  offered  to  them,  they  would  have 
learned  that  the  plaintiffs'  agent  had  accepted  the  brig  as  a  sea- 
worthy vessel,  and  had  sent  her  to  sea.  9o  f &r  from  casting 
suspicion  upon  the  bill,  this  intelligence  would  have  confirmed 
them  in  the  belief  that  it  ought  to  be  paid  according  to  its  tenor. 
I  conclude,  therefore,  that  there  were  no  merits  in  the  defense. 
AU  the  rulings  of  the  referee  to  which  exceptions  were  taken, 
but  one,  related  to  testimony  concerning  breach  of  the  agree- 
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xiient  of  repaira»  and  the  damages  consoquent  thereon.  The 
•questions  overruled  were  wholly  immaterial^  because  the  plain- 
tiffs could  not  be  affected  by  the  breach,  and  were  not  respon- 
Bible  for  the  damages.  There  is  an  exception  of  a  different 
character.  Before  the  brig  sailed  the  defendant's  agent  made 
complaints  to  the  vendors  of  the  insufficiency  of  the  repairs; 
the  latter  declared  them  sufficient.  The  agent  was  sworn  on 
behalf  of  the  defendants,  and  testified  that  upon  an  occasion 
when  he  made  such  complaint  Mr.  Davis,  one  of  the  plaintiffs, 
was  present.  This  testimony  was  given  without  objection. 
Subsequently  the  defendants  offered  to  prove  by  the  same  wit- 
ness that  Davis  was  present  when  he  made  such  a  complaint, 
«nd  it  is  stated  that  the  referee  overruled  the  offer.  The  desire 
seems  to  have  been  to  repeat  the  evidence  already  given.  The 
fact  that  one  of  the  plaintiffs  was  present  when  the  complaint 
was  made  had  some  tendency  to  show  that  he  hjul  knowledge  of 
the  breach  of  the  condition;  and  the  ruling  cannot  be  defendeil 
except  on  the  supposition  that  the  offer  was  rejected  because  the 
fact  was  already  sufficiently  proved.  It  does  not  appear  what 
the  objection  was  which  the  plaintiffis'  counsel  made,  or  indeed 
that  he  did  object.  A  pariy  seeking  a  new  trial  on  account 
of  an  erroneous  exclusion  of  evidence  must  show  that  he  may 
have  been  injured  by  the  ruling.  As  the  precise  fact  sought  to 
be  proved  was  already  in  evidence,  no  prejudice  could  result 
from  the  referee's  refusal  to  have  it  repeated.  These  views  lead 
to  the  affirmance  of  the  judgment  of  the  court  of  common  pleas. 

All  the  judges  concurred. 

Judgment  affirmed.-  

Contract  op  Aocbptor  of  Bill  op  Exchanob  is  that  he  wQl  pay  the  bill 
upon  due  presentmeDt  at  its  maturity:  Parka  v.  Ingram,  55  Am.  Deo.  153. 
The  contract  to  pay  is  absolute,  and  parol  evidence  is  not  admissible  to  show 
that  the  acceptance  was  upon  a  oondition:  Ileaverin  v.  Donnell,  4o  Id.  302; 
and  an  acceptor  is  bound  as  such,  and  not  merely  as  guarantor,  although  the 
bill  was  drawn  with  the  knowledge  of  the  purchaser  for  the  aocommodatioQ 
of  the  drawer:  Bank  o/IUinoiB  v.  Hloo,  35  Id.  223. 

TiiK  PRINOTPAL  CASS  18  CITED  in  McSpetion  V.  Troy  Oily  Bank,  2  Keyes,  40; 
S.  C,  3  Abb.  App.  Dec  136;  Watson  v.  ShuUkworlh,  53  Barb.  359;  Maa»  v. 
Chaljieldf  90  N.  Y.  308,  to  the  point  that  where  an  executory  contract  forms 
the  consideration  for  the  acceptance  of  a  note,  the  acceptor  is  bound,  though 
the  contract  be  subsequently  violated;  and  in  Steinhart  v.  Boker,  34  Barb. 
443;  Marine  Bank  ofN.  Y,  v.  ClemenU,  31  N.  Y.  44;  lit-uce  v.  Carter,  7  Daly, 
39;  Sawyer  v.  Chamberg,  44  Barb.  45,  to  the  point  that  a  person  taking  notes 
bona  fide  for  value,  without  notice  of  any  adverse  claim,  has  a  good  title, 
though  hu  take  them  without  care  or  caution;  and  that  he  is  not  bound  to 
instittite  cautious  inquiries  concerning  them. 
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Meegh  v.  Allkn. 

(17  H«w  ToiB.  800.] 
:iK!f  OP  JiTDOMENT  ReKDSRSD  AfTKR  DiATH  OF  pAsmB,  for  ptftaMahip 
debt,  upon  the  indiyidoal  real  estate  of  the  torriTug  partner,  if  it  has 
legal  priority,  will  not  be  diatorbed  in  faTor  of  a  jnnior  jndgment  against 
the  survivor  for  a  debt  of  his  own,  even  though  the  junior  judgment 
cannot  be  otherwise  satisfie«,l,  and  the  senior  jndgment  might  be  enforced 
against  the  estate  of  the  deceased  partner. 
Eqditt  does  not  Intkrfxes  with  Absolitr  Legal  Pbiobitt. 

Afpkal  from  a  judgmeDt  stustaining  a  demurrer  to  a  complaint 
seeking  to  eetablish  a  prior  judgment  lien.  The  judgment  for 
which  plaintiffs  claimed  priority  was  recovered  in  1847  against 
E.  P.  Taylor,  upon  Lis  individual  debt.  The  judgment  for 
which  defendants  claimed  priority  was  recovered  in  1842  against 
Taylor  individually  and  as  surviving  x>artner,  and  was  founded 
upon  an  indebtedness  of  his  late  firm.  Both  judgments  were 
docketed  in  Erie  county,  wherein  Taylor  owned  real  property  in 
his  individual  right.  In  1850  executions  on  both  judgments 
were  issued  to  the  sheriff  of  Ei-ie  county,  and  he  proceeded  to 
make  sale  of  this  real  property.  At  the  sale  the  plaintiffs  gave 
notice  of  their  claim  that  their  judgment,  by  reason  of  its  being 
founded  on  Taylor's  individual  debt,  and  being  therefore  a  lien 
en  his  individual  property,  had  a  preference,  so  far  as  the  property 
offered  for  sale  was  concerned,  over  the  other  though  earlier  judg- 
ment founded  on  a  partnership  debt.  Taylor  owned  no  other 
individual  pi'operty  available  to  plaintiffs,  but  there  was  partner- 
ship property  available  to  the  other  judgment  creditors.  The 
sheriff  refused  to  recognize  this  claim,  and  sold  the  property  to 
the  defendant.  The  plaintiffs  then  brought  this  suit  to  estab- 
lish the  priority  claimed  by  them;  but  the  supreme  court  sus- 
tained defendant's  demurrer  to  the  complaint. 

S.  O,  Haven  f  for  the  appellants. 
C.  Tucker,  for  the  respondent. 

By  Court,  Seldeh,  J.  It  is  a  settled  rule  of  equity  that  as 
between  the  joint  and  separate  creditors  of  partners  the  part- 
nership property  is  to  be  first  applied  to  the  payment  of  the 
partnership  debts,  and  the  separate  property  of  the  individual 
partners  to  the  payment  of  their  separate  debts;  and  that  neither 
class  of  creditors  can  claim  anything  from  the  fund  which 
belongs  primarily  to  the  opposite  class,  until  all  the  claims  of 
the  latter  are  satisfied.  This,  however,  is  a  rule  which  prevails 
in  coiirts  of  equity  in  the  distribution  of  equitable  assets  only. 

Am.  Dbo.  Vol.  LZXZI— A) 
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Those  oourtfl  haye  nerer  assumed  to  exercise  the  power  of  set- 
ting aside,  or  in  any  way  interfering  with,  an  absolute  right  of 
priority  obtained  at  law.  In  regard  to  all  such  cases  the  rule 
is,  Equiias  sequUur  legem:  1  Story's  Eq.  Jur.,  sec.  553. 

In  Wilder  v.  Keder,  8  Paige,  171  [23  Am.  Dec.  781],  Chan- 
cellor Walworth  says:  "Equitable  rules  are  adopted  by  this 
court  in  the  administration  of  legal  assets,  except  so  far  as  the 
law  has  given  an  absolute  preference  to  one  class  of  creditors 
over  another."  So  in  the  case  of  AverUl  y.  Ixmcks,  6  Barb.  470, 
Paige,  P.  J.,  says:  "  Courts  of  equity,  in  the  administration  of 
assets,  follow  the  rules  of  law  in  regard  to  legal  assets,  and 
recognize  and  enforce  all  antecedent  liens,  claims,  and  chaiges 
existing  upon  the  property,  according  to  their  priorities."  This 
is  also  conceded  in  the  case  ol  McCuUoh  ▼.  DashieU,  1  Har.  & 
G.  96  [18  Am.  Dec.  271],  where  the  whole  doctrine  of  the  dis- 
tribution in  eqmty  of  the  joint  and  separate  property  of  part- 
ners is  Veiy  elaborately  examined.  Archer,  J.,  by  whom  the 
opinion  of  the  court  was  delivered,  there  says:  '*At  law  the 
joint  creditors  may  pursue  both  the  joint  and  separate  estate  to 
the  extent  of  each,  for  the  satisfaction  of  their  joint  demands, 
which  are  at  law  considered  joint  and  several,  without  the  possi- 
bility of  the  interposition  of  any  restraining  power  of  a  court  of 
equity."  But  especially  must  it  be  beyond  the  power  of  such 
courts  to  interfere,  where  an  absolute  right  of  legal  prioriiy  is 
given  by  force  of  a  positive  statute,  as  in  case  of  a  judgment. 
Chancellor  Walworth,  in  Mower  v.  Zip,  6  Paige,  88  [29  Am. 
Dec.  748],  says:  '*  The  rule  of  this  court  is  to  give  effect  to  the 
lien  of  a  judgment  upon  a  legal  title,  so  far  as  it  can  be  enforced 
by  execution  at  law." 

As  there  is  no  doubt  that  at  law  the  judgment  for  a  partner- 
ship debt  attaches  and  becomes  a  lien  upon  the  real  estate  of 
each  of  the  partners,  with  the  same  effect  as  if  such  judgment 
were  for  the  separate  debt  of  such  partner,  it  is  obvious,  from 
the  preceding  authorities,  that  the  theory  upon  which  the  com- 
plaint in  this  case  was  drawn  is  erroneous.  The  principle  that 
the  separate  property  of  an  individual  partner  is  to  be  first 
applied  to  the  payment  of  his  separate  debts  has,  as  we  have 
seen,  never  been  held  to  give  priorify,  as  to  such  property,  to  a 
subsequent  judgment  for  an  individual  over  a  prior  judgment 
lor  a  partnership  debt.  It  is  true  that  courts  of  equity  will 
sometimes  give  to  a  mere  equitable  lien,  which  is  prior  in  point 
of  time,  a  preference  over  a  subsequent  judgment;  but  this  will 
be  done  only  where  such  prior  lien  is  specific  in  its  ohaxaoier» 
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ft8  in  the  case  of  Whiie  y.  Carpenter,  2  Paige,  219.  The  mere 
general  equity  of  the  separate  creditors  to  have  their  debts  first 
paid  out  of  the  individual  property  of  the  partners  does  not 
amount  to  a  lien  at  all,  much  less  a  lien  of  the  kind  necessaiy 
to  give  it  a  preference  over  a  judgment  for  a  partnership  debt. 

The  plaintiffs  cannot,  under  the  averments  in  the  complaint, 
avail  themselves  of  that  principle  of  equity  which  enables  a 
creditor  having  a  lien  upon  one  fund  only  to  compel  a  creditor 
who  has  a  lien  not  merely  on  the  same  fund,  but  also  upon  an- 
other, to  resort  first  to  the  latter,  to  the  end  that  both  may  be 
paid.  If  the  complaint  had  averred  that  there  was  sufficient 
partnership  property,  upon  which  the  defendant's  judgment  was 
a  lien,  to  satisfy  such  judgment,  it  is  possible  that,  under  the 
principle  referred  to,  the  plaintiffs  might  have  been  entitled  to 
some  relief;  and  in  that  event  it  would  not  have  been  a  valid 
objection  to  the  complaint  that  it  did  not  ask  for  the  relief 
appropriate  to  the  case.  But  the  averment  in  the  complaint  is 
simply  that  there .  is  sufficient  estate  of  the  deceased  partner, 
Hiram  Pratt,  to  satisfy  the  defendant's  judgment. 

This  averment  brings  the  case  directly  within  the  doctrine 
laid  down  by  Lord  Eldon  in  Ex  parte  Kendall,  17  Yes.  620.  He 
says:  "  If  A  has  a  right  to  go  upon  two  funds,  and  B  upon  one, 
having  both  the  same  debtor,  A  shall  take  payment  from  that 
fund  to  which  he  can  resort  exclusively,  that  by  those  moans  of 
distribution  both  may  be  paid.  That  takes  place  where  both 
are  creditors  of  the  same  person,  and  have  demandn  against 
funds  the  property  of  the  same  person.  But  it  was  never  said 
that  if  I  have  a  demand  against  A  and  B,  a  creditor  of  B  shall 
compel  me  to  go  against  A  without  juore,  as  if  B  himself  could 
insist  that  A  ought  to  pay  in  the  first  instance  as  in  the  ordi- 
naxy  case  of  drawer  and  acceptor,  or  principal  and  surety,  to 
the  intent  that  all  obligations  arising  out  of  these  complicated 
relations  may  be  satisfied.  But  if  I  have  a  demand  against 
both,  the  creditors  of  B  have  no  right  to  compel  me  to  seek 
payment  from  A,  if  not  founded  in  some  equity,  giving  to  B 
the  right  for  his  own  sake  to  compel  me  to  seek  payment 
from  A." 

The  point  has  also  been  expressly  decided  in  this  state  in  the 
case  of  Dorr  v.  ShaWf  4  Johns.  Ch.  17.  The  only  difference  in 
principle  between  that  case  and  this  is  that  there  it  did  not 
appear  that  the  joint  debtors  were  partners.  This,  however,  is 
a  difference  which  operates  against  the  claim  of  the  plaintiffs 
here.     Where  two  individuals,  not  partners,  are  jointly  in- 
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debtad,  it  mi^t  seem  to  be  just  to  presome  that  each  owed 
one  half  the  debt,  and  to  that  extent,  therefore,  there  might  be 
an  equity  in  faTor  of  the  one  owing  an  individual  debt  to  have 
so  much  of  the  joint  debt  paid  by  his  co-debtor.  But  in  regard 
to  partners,  it  is  now  well  settled,  upon  an  analogous  ques- 
tion, that  no  such  presumption  can  be  indulged.  Formerly  a 
judgment  creditor  of  one  of  two  partners  might  levy  his  execu- 
tion upon  property  belonging  to  the  firm,  and  upon  the  pre- 
sumption that  the  interests  of  the  partners  were  equal,  might 
proceed  to  sell  and  appropriate  one  half  the  avails  to  the  satis- 
faction of  his  debt    This,  however,  was  long  since  overruled. 

In  the  case  of  DiUUm  v.  Morrison,  17  Yes.  193,  Lord  Eldon, 
in  discussing  this  question,  says:  '*  It  may  be  represented  that 
the  world  cannot  know  what  is  the  distinct  interest  of  each  (i.  e., 
each  partner),  and  therefore  it  is  better  that  the  apparent  inter- 
est of  each  should  be  considered  as  his  actual  interest.  But 
courts  of  equity  have  long  held  otherwise."  He  then  lays  down 
the  rule  ever  since  acted  upon,  that  the  creditor  in  such  a  case 
must  wait  until  the  partnership  accounts  are  settled  before  he 
can  claim  anything  from  the  partnership  property. 

The  principle  here  asserted  by  Lord  Eldon  is  directly  appli- 
cable to  the  present  case.  It  is,  that  no  inference  can  be  safely 
drawn  from  the  mere  external  relations  of  partners  to  the  world 
as  to  the  situation  of  their  affiurs  inter  se,  and  that  in  all  judicial 
proceedings  involving  the  latter  an  investigation  is  first  to  be 
mode;  and  such  is  the  variety  and  frequent  complexity  of  part- 
nership dealings  that  any  other  rule  would  obviously  lead  to 
gross  injustice.  It  is  impossible,  therefore,  in  this  case  to  as- 
sume, without  any  averments  on  the  subject  in  the  complaint 
that  the  estate  of  the  deceased  partner  Pratt  ought,  in  equity, 
to  pay  any  portion  of  the  defendant's  judgment.  Hence,  upon 
the  principles  laid  down  by  Lord  Eldon,  and  universally  acted 
upon  by  courts  of  equity,  the  complaint  is  clearly  insufficient. 

The  judgment  of  the  supreme  court,  therefore,  should  bt 
affirmed,  with  costs. 

All  the  judges  concurred. 
Judgment  affirmed. 


PABTNiBSHir  Cbkditors  bavs  Eqititabls  Lixk  in  QMe  a  firm  U  dis- 
«olYed  by  the  death  of  a  partner,  or  in  case  of  bankruptcy  or  inaolvenoy 
cf  one  or  all  the  partners,  upon  the  joint  property  of  the  firm,  and  separata 
creditors  have  a  similar  lien  and  priority  as  to  the  separata  property  of  tiM 
imnghmd  ▼.  OkampUn,  67  Am.  Deo.  510,  aad  note  641. 
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CHANOntT  irSTKR  ImTEBWMXMB  WITH  TbOCMEDWQS  AT    LaW,  OF  in  oUmT 

tribunala,  except  when  acting  aa  an  appellate  tribonal,  or  nnlees  prompted 
by  conacience  to  prevent  a  wrong  or  injustice,  bat  leaves  the  partf  oomplaia* 
ant  to  his  redress  in  a  court  of  law:  Meik,  Frot,  Church  ▼.  Matter  and  CUg 
CfommcU  ofBaUHmore^  48  Am.  Dec.  640,  and  note  645,  oollecting  former  cases. 

Ths  fbikcipal  oabb  is  citkd  in  each  of  the  following  authorities,  and  to 
the  point  mentioned:  Equity  does  not  interfere  with  absolute  legal  priority: 
SUveiu  ▼.  Bank  i^f  New  York,  31  Barb.  203;  Rag  v.  Adamt,  4  Huu,  337. 
When  partners  are  administering  their  own  funds,  the  partnership  creditors 
have  no  lien  on  those  funds:  Smith  ▼.  Howard,  20  How.  Pr.  124;  S.  C.,*l 
Sheld.  8.  Firm  creditors  are  entitled  to  be  first  paid  out  of  firm  property, 
and  individiial  creditors  out  of  individual  property:  Hewe^  v.  NorUirup,  76 
N.  Y.  509;  Niagara  Cfmnty  Nat,  Bank  v.  Z^orcf,  33  Hun,  565;  Otortje  v. 
Cfrant,  28  Id.  71.  If  the  several  members  of  a  partnership  consent  that  one 
partner  may  pay  his  individual  debts  with  firm  property,  the  act  is  not  un- 
lawful, except  as  against  creditors  who  have  acquired  some  specific  lien  upoQ 
the  property:  SUriU  Roper  Akr  Engine  Co.  v.  Norwood^  90  Id.  12. 


QODfBT   V.   YANDERSn/r. 

[17  Nsv  Ton,  808.] 

Common  Carbixr  owning  separately  one  of  several  lines  of  conveyances 
forming  a  connected  route,  and  operated  by  one  agency,  may  bcicome 
bound  by  a  special  contract  for  the  carriage  of  a  passen^r  over  the  entire 
route;  and,  on  general  evidence  of  the  actual  contract,  may  be  held  liable 
to  the  passenger  for  failure  on  the  part  of  one  of  the  other  lines  in  the 
connection  to  carry  him,  notwithstanding  distinct  tickets  for  the  separate 
lines  were  sold  to  and  accepted  by  the  passenger. 

Passaob-tiokbts  and  their  nature  and  legal  operation  discussed. 

Appeal  from  a  judgment  of  the  New  York  common  pleas,  for 
damages  for  breach  of  defendant's  contract  to  transport  plaintiff. 
The  facts  were,  that  the  defendant,  Cornelius  Yanderbilt,  was 
owner  of  ijie  Prometheus  and  other  steamships  running  be- 
tween New  Yoik  and  San  Juan  del  Norte,  on  the  Atlantic  side 
of  the  isthmus  of  Panama.  The  Independent  and  other  steam- 
ships, owned  by  the  Schuylers,  were  running  from  San  Juan,  on 
the  Pacific  side  of  the  isthmus,  to  San  Francisco;  and  the  Acces- 
sory Transit  Company  owned  a  route  for  the  conveyance  of 
passengers  across  the  isthmus.  The  three  routes  were  under 
the  charge  of  the  same  agent,  and  were  advertised  and  managed 
as  one  line  from  New  York  to  San  Francisco,  but  Yanderbilt 
had  no  interest  in  the  property  or  receipts  of  the  isthmus  and 
Pacific  lines,  the  agent  being  wont  to  sell  three  separate  tickets 
to  each  passonger,  and  to  account  to  the  proprietors  of  each  line 
for  the  tickets  sold  for  that  line.     The  plaintiff  purchased  a  set 
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of  three  tickets^  respectively  entitling  him  to  be  earned  hj  Van-  ; 

derbilt's  steamer  to  the  Atlantic  side  of  the  isthmus,  thence  by 
the  Accessory  Transit  Company's  conyeyances  across  the  isthmus, 
and  thence  by  the  Pacific  line  of  steamers  to  San  Francisco. 
He  was  safely  and  properly  conveyed  to  the  end  of  Yanderbilt's 
line,  but  the  Accessoiy  Transit  Company  failed  to  transport  him 
across  the  isthmus  in  season  to  connect  with  the  Pacific  line. 
He  then  brought  this  action  against  Yanderbilt  alone;  and  the 
principal  question  was,  whether  Yanderbilt,  though  not  inter- 
ested in  the  Accessoiy  Transit  line,  could  be  made  responsible 
for  its  default,  by  reason  of  the  manner  in  which  the  three  lines 
were  connected  in  business  and  advertised  and  managed  as  one. 
Details  of  the  advertisements  and  management  may  be  gathered 
from  the  opinion.  On  the  trial,  the  judge  left  it  to  the  jury  to 
say  whether  the  plaintiff  had  proved  a  contract  by  defendant  to 
transport  him  across  the  isthmus.  They  found  a  verdict  in 
plaintiff's  favor,  which  the  full  court  sustained. 

Charles  A.  BapaUo,  for  the  appellant,  Yanderbilt. 
R.  Ooodman,  for  the  respondent,  the  passenger. 

By  Court,  Dsmo,  J.  The  plaintiff  relies  upon  an  express 
contract  by  which,  as  he  alleges,  the  defendant  engaged  to  cause 
him  to  be  carried  from  New  York  to  San  Francisco;  and  the 
single  question  of  law  involved  in  the  case  is  whether  there  was 
evidence  of  such  a  contract  proper  to  be  submitted  to  the  jury. 
If  it  should  be  conceded  that  there  was  no  such  connection  be- 
tween the  three  lines  of  transportation  as  would  entiUe  the 
defendant,  as  the  representative  of  the  whole,  to  contract  in 
their  behalf  for  the  carriage  of  persons  and  property  the  entire 
distance  from  New  York  to  California,  it  was  yet  quite  compe- 
tent for  him  to  bind  himself  to  the  plaintiff  by  an  express  con- 
tract, not  only  to  carry  him  over  his  own  proper  portion  of  the 
line,  but  that  the  other  transportation  companies  should  succes- 
sively take  him  up  upon  his  arrival  at  the  commencement  of 
their  respective  routes,  and  cany  him  over  the  same  until  he 
should  arrive  at  his  destination  at  San  Francisco.  The  English 
couits  hold  that  where  property  is  embarked  upon  a  railroad  or 
other  line  of  troiisportation,  addressed  to  a  place  beyond  the 
terminus  of  the  line,  but  which  may  be  reached  by  other  lines 
of  carriage  running  in  connection  with  it,  a  contract  arises  be- 
tween the  first-mentioned  company  and  the  owner  of  the  prop- 
erty that  it  shall  be  carried  to  its  place  of  destination:  Muschamp 
V.  Lancaster  and  Preston  Railway  Company,  8  Mee.  &  W.  421; 
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Watson  V.  AmbergaJte  etc.  Bailway  Company,  8  Eng.  L.  &  Eq.  497; 
and  this  court  has  determined  that  the  agent  of  a  railway  com« 
pany  may  bind  his  principals  by  a  contract  for  carriage  over  other 
roads  running  in  connedtion  with  his  own:  Hart  v.  Rensselaer 
and  Saratoga  Railroad  Company,  8  N.  Y.  87  [69  Am.  Dec.  447]. 
The  late  court  of  errors,  in  my  opinion  vezy  wisely,  limited  the 
English  rule  above  mentioned,  by  holding  that  evidence  was 
admissible  to  show  that  by  the  course  of  business  a  transporta* 
tion  line  receiving  property  without  any  express  contract,  under- 
took only  to  cany  it  over  its  own  line,  and  then  place  it  in  the 
hands  of  the  carriers  over  the  next  route,  and  that  it  discharged 
its  obligation  to  the  owners  by  delivering  it  to  a  responsible 
company  next  in  order  in  its  passage  to  the  place  of  destination: 
Van  Santvoord  v.  St,  John,  6  Hill,  157.  All  the  cases  assume 
that  the  company  to  which  the  goods  are  delivered  may  law- 
fully contract  for  the  performance  of  the  other  lines  running  in 
connection  with  its  own,  as  well  as  for  its  proper  route;  and 
there  is  no  difference  in  principle,  in  this  respect,  between  con- 
tracts for  the  carriage  of  persons  and  for  the  transportation  of 
property. 

But  the  defendant's  counsel  contends  that  the  tickets  which 
the  plaintiff  received  for  the  passage  over  the  several  routes  are, 
in  themselves,  written  evidence  of  the  bargains  by  which  he  en- 
gaged his  passage,  and  that  he  is  precluded  from  contradicting 
them  by  parol  testimony  of  an  entire  contract  with  the  defend* 
ant.  We  do  not  think  this  a  sound  position.  The  tickets  do 
not  purport  to  be  contracts.  They  are  rather  in  the  nature  of 
receipts  for  the  separate  portions  of  the  passage-money ;  and  their 
office  is  to  serve  as  tokens  to  enable  the  persons  having  charge 
of  the  vessels  and  carriages  of  the  companies  to  recognize  the 
bearers  as  parties  who  were  entitled  to  be  received  on  board. 
They  are  quite  consistent  with  a  more  special  bargain.  Being 
the  usual  permits  which  were  issued  for  the  guidance  of  the 
masters  of  the  vessels  and  the  conductors  of  the  carriages,  they 
would  necessarily  be  given  to  the  passenger  to  facilitate  the 
ti*ansaction  of  the  business,  whatever  the  nature  of  his  arrange- 
ment for  passage  may  have  been.  Their  character  as  mere 
tokens  is  shown  by  the  fact  that  the  defendant  received  them  in 
large  numbers  of  the  Transit  company,  not  as  an  agent  of  that 
company  for  the  purpose  of  making  bargains  in  its  behalf  with 
others,  but  to  furnish  them  to  persons  with  whom  he  expected 
to  deal  on  his  own  account.  In  Hart  v.  Rensselaer  and  Saratoga 
Railroad  Company,  just  referred  to,  the  plaintiff  had  separate 
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tickets  for  each  of  the  roads  oyer  which  she  tiaTeled,  but  she 
was  permitted  to  recover  against  one  of  the  companies,  though 
unable  to  show  that  her  baggage  was  lost  on  the  route  of  that 
company.  We  do  not  say  that  the  receiving  of  separate  tickets 
for  the  different  lines  is  not  evidence  of  some  weight  upon  the 
question  whether  the  contract  was  entire,  but  we  hold  that  it 
does  not  come  within  the  rule  which  excludes  parol  testimony 
respecting  a  contract  which  has  been  reduced  to  writing. 

There  was  positive  evidence  of  a  verbal  contract  between  the 
plaintiff  and  Allen  for  carrying  the  former  from  New  York  to 
San  Francisco.  The  plaintiff  applied  at  the  office  to  obtain 
such  passage,  and  he  was  promised  it  for  two  hundred  and  fifty 
dollars.  The  tickets  were  then  given  him  to  secure  his  admis* 
sion  to  the  different  vehicles  of  the  line.  In  this  Allen  pro- 
fessed to  act  as  the  agent  or  clerk  of  some  one.  So  far  as 
the  steamships  on  the  Atlantic  were  concerned,  he  was  the 
agent  of  the  defendant,  and  no  question  is  made  but  that  he 
was  authorized  to  bind  the  defendant  thus  for.  It  is  equally 
dear  to  my  mind  that  he  was  authorized  to  bind  him  by  con- 
tracts for  carrying  passengers  across  the  isthmus.  The  Transit 
company  did  not,  as  a  general  thing,  sell  any  tickets  to  trav- 
elers; nor  did  they  make  any  contracts  for  passage  except  with 
th^  defendant.  To  him  they  sold  tickets,  in  the  nature  of  per- 
mits for  passage  over  their  route,  in  such  quantities  as  he  chose 
to  purchase.  It  is  proved  that  neither  he  nor  Allen  were  agents 
for  the  Transit  company.  When  he  dealt  with  a  traveler,  there- 
fore, he  bargained  on  his  own  account,  and  not  on  behalf  of 
the  Transit  company.  He  might  have  charged  more  or  less 
than  he  paid  that  company.  It  was  certainly  possible  for  him 
to  dispose  of  one  of  these  permits  by  an  arrangement  with  the 
passenger  so  special  that  the  latter  should  have  no  recourse  to 
to  him;  but  if  he  engaged  in  terms  that  the  purchaser  should 
be  carried  across  the  isthmus,  and  gave  him  one  of  the  Transit 
company's  tickets  to  show  his  title  to  be  admitted  on  board 
their  boats  and  carnages,  he  was  the  principal  in  that  contract, 
and  must  answer  for  its  breach.  He  placed  these  tickets  in  the 
hands  of  Allen,  who  was  accustomed  to  deliver  them  to  passen- 
gers in  connection  with  such  contracts  as  the  one  he  made  with 
the  plaintiff.  Allen  admitted  on  his  examination  that  he 
charged  the  gross  sum  of  two  hundred  and  fifty  dollars  for  the 
entire  passage,  without  any  specification  of  the  amount  belong- 
ing to  the  separate  branches  of  the  line;  and  there  is  not  the 
slightest  evidence  that  on  any  occasion  he  sold  the  tickets  to  be 
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taken  at  the  risk  of  the  paaeenger,  or  in  conoection  with  any 
arrangement  except  snch  as  I  have  mentioned.  The  facts  that 
the  defendant  purchased  the  tickets  of  the  Transit  company; 
that  he  placed  them  lu  the  hands  of  his  agent  Allen  for  delivery 
to  passengers;  tliat  the  latter  was  accnstomed  to  dispose  of 
them  in  connection  with  contracts  for  passage  over  the  entire 
route;  and  that  he  transacted  the  business  in  an  office  occupied 
also  by  the  defendant,  and  acted  under  his  general  direction — 
were  sufficient  prima  facie  to  charge  the  defendant  as  principal 
in  these  contracts. 

As  the  detention,  which  pre  rented  the  plaintiff  from  reaching 
the  steamship  Independence  before  she  sailed,  occurred  upon 
the  isthmus,  the  defendant  is  chargeable  in  this  action  when  it 
is  shown  that  such  detention  was  a  breach  of  his  contract,  even 
though  it  shoufd  beheld  that  the  plaintiff  contracted  with  other 
parties  for  his  passage  upon  the  Pacific  coast.  But  I  think  there 
was  sufficient  evidence  to  enable  the  jury  to  fi.nd  that  the  defend- 
ant was  the  principal  in  the  contract  which  Allen  made  with  the 
plaintiff  for  the  entire  passage.  The  terms  of  the  card  which 
was  given  to  the  plaintiff  when  he  received  his  ticket,  and  of  the 
advertisement  which  was  posted  at  the  door  of  the  office,  which 
the  plaintiff  read  when  he  went  to  secure  his  passage,  looked  to 
contracts  for  the  whole  distance.  The  defendant's  conuoctiou 
with  the  office  and  with  Allen  was  sufficient  prima  fade  to  charge 
him  with  a  knowledge  of  the  contents  of  these  papers,  and  he  is 
to  be  looked  upon  as  their  author.  Being  known  to  both  parties 
to  the  contract  for  passage,  they  afford  the  means  of  ascertaining 
what  that  contract  was  if  it  were  otherwise  equivocal.  If  we 
add  to  this  evidence  the  fact  that  the  defendant  was  the  owner 
of  a  moiety  of  two  of  the  steamships  which  ran  on  the  Pacific 
side,  and  that  he  was  a  party  to  the  arrangement  by  which  the 
Independence,  owned  substantially  by  the  Schuylers,  was  em- 
ployed in  that  navigation  in  connection  with  the  other  routes, 
a  case  was  made  out  which  was  not  only  suitable  for  the  con- 
sideration of  the  jury,  but  which,  in  our  opinion,  fully  war- 
ranted the  verdict  which  they  gave. 

The  judgment  of  the  court  of  common  pleas  should  be 
affirmed. 

All  the  judges  concurred. 

Judgment  affirmed.  

Rahboad  CoicPAirT  doss  not,  bt  Mf.kklt  Receiving  Good3  Marked  to 
1^  to  a  certain  place,  undertake  to  carry  them  beyond  the  line  of  its  own  road. 
Neither  an  advertisement  published  by  the  compiiDy  setting  forth  its  facili* 
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Mm  for  tnuuportotkn,  nor  a  receipt  giyen  liy  it  to  the  shipper,  lUtiiig  that 
It  bM  reoeiyed  the  goodi  for  timuportatioo,  b  eridenoe  of  a  ipeeial  eontraot 
to  cazry  the  goods  to  the  place  to  which  they  are  directed.  Such  receipt 
prores  nothing  more  than  a  pronuse  to  carry  the  goods  to  the  end  of  the  road, 
and  thence  forward  them  by  the  nsnal  conveyance:  JRmom  y.  NaugaJtmA 
R,  R.  Co^  63  Am.  Dec.  143.  Bat  independent  railroad  companies,  operating 
roads  which  form  a  connecting  roate,  under  an  agreement  which  anthorises 
the  agents  of  each  to  sell  throngh-tiokets,  are  each  so  far  liable  for  the  per- 
formance of  passage  contracts  that  a  passenger  may  sustain  an  action  against 
the  corporation  of  whose  agent  he  booght  his  ticket*  for  loss  of  baggage,  on 
proof  that  it  was  not  deliyered  to  him  at  the  end  of  the  trip  by  the  agents  of 
the  corporation  whose  road  is  the  Ust  on  the  connected  line:  Hart  ▼.  Aeas- 
seloer  ete.  B,  R.  Co.,  59  TXL  447,  and  notes,  where  prior  cases  in  tli 
OB  this  point  are  collected. 

LiaAL  OnaanoK  akd  Bmov  or  PAasAOS-noKKV  as  eridence  of  a 
traot  between  a  oommon  carrier  and  a  passenger:  See  note  to  OAeaqr  ▼•  Bo^ 
km  ami  Malm  R.  R.  Oo^  45  Am.  Dec  192,  where  the  qaestion  is  diswmj 
at  length. 

Ths  pbinoifal  oasm  is  cited  in  each  of  the  following  authorities,  and  %• 
the  point  stated:  Passenger  tickets  are  tokens  rather  than  oontraets,  and  aro 
Bot  within  the  mle  ezdading  parol  evidence  to  vary  a  written  contract:  Naih^ 
in»  T.  Bay  SUxU  Steamboai  Oo^  4  Bosw.  234;  Offden  v.N.  F.  Ifutmal  Imt, 
Co,,  Id.  457;  WilUamB  ▼.  VatiderhiU,  28  N.Y.222;  SumUHami  ▼.  WeatooU, 
2  Sweeny,  264;  Nelaon  ▼.  Lotig  hUxmi R.  R.  Co,,  7  Hnn,  142;  Barker  ▼.O^- 
/In,  31  Barb.  560;  Thomjmon  ▼.  Bwham,  61  Id.  265,  Itaaemm  v.  N.  T.  O. 
^H.R.R,  J?.  Co.,  94  N.  Y.  286.  A  part  owner  of  one  of  several  transporta- 
turn  lines  ronning  in  connection  with  each  other  overseveral  different  portkos 
of  a  roate  of  travel  may  contract  as  principal  for  the  conveyance  <^  a  psa- 
senger  over  the  whole  line:  WUUamM  v.  VanderhiU,  28  Id.  222;  Oom^Betr. 
Orand  Trufik  R,  R.  Co,,  54  Id.  502;  Elmore  v.  SaniU,  Id.  615;  Le  Soger. 
Oreat  Western  Ry  Co,,  1  Daly,  308.  Where  a  company  contracts  to  cany  a 
passenger  over  other  lines  than  its  own,  it  is  liable  for  injniy  to  tho 
ger,  or  loss  or  injury  to  his  baggage,  over  any  of  the  lines  over  which  it 
contracted  to  carry  bim:  Keeeler  v.  N,  T,  C,  R.  R.  Co,,  7  Lans.  64;  Mtbrnrr, 
y.  r.  AN.  H.  R,  R,  Co.,  53  N.  Y.  867;  Reed  v.  C,  8,  Oe.  Co.,  4S  U,  470| 
BumeU  v.  K.  T,C.R.R.  Ob.,  45  Id.  189;  B%ff'eU  v.  Treyae^  Bottom  B.MU 
Co.,  40  Id.  172;  Ward  v.  VamierbiU,  I  Keyes,  70;  &  O.,  34  How.  F^.  140f 
4  Abb.  App.  Dec.  524:  Cory  v.  CReeeimdomd  Toledo  R.  B.Oo.t  29  Barb.  ML 
For  note  ocnoeming  liability  of  oouieoting  lines  of  oanian^  see  WeUe  ▼• 
Tkomaef  wUe,  p.  228. 


Weed  v.  Pahaua  Railboad  Compant. 

[ITlkwTeaB.sn.] 
BAn.Bft4i>  OoMPAKT  n  LiABLi  lo  PAaoDroxB  lOB  Faiujbi  to 

him  within  the  agreed  time,  attribataUe  to  afaalty  aetof  tho  nondnotof 
within  the  scope  of  his  authority,  whether  sooh  act  was  wiUfoI  m 
merely  negligent. 

Appsai.  from  a  jugment  of  the  Now  Tork  saperior  eoort,  is 
tmror  of  a  paaaenger  suing  for  damages  for  an  injnzr  snataiiied 
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through  mismanagement  of  defendant's  train.  The  facts  ap- 
pear in  the  opinion.  The  decision  appoaiod  firom  ia  leported  in 
6  Duer,  193. 

Jame9  T,  Brady ^  for  the  appellant. 

A,  J.  WUlard,  for  the  respondents. 

Bj  Coort,  Stboho,  J.     The  principal  question  in  this  case  is, 
whether  the  defendants  are  liable  for  the  detention  of  the  train 
prodncing  damages  to  the  wife,  although  the  detention  was  the 
willful  act  of  the  conductor,  neither  authorized  nor  approved  bj 
the  defendants.     The  obligation  of  the  defendants,  from  receiv- 
ing the  wife  on  their  train  of  cars  to  be  carried  to  Aspinwall  and 
proceeding  with  the  train  part  of  the  distance,  to  cany  her  to 
that  place  with  all  reasonable  diligence,  is  not  disputed  by  them, 
and  admits  of  no  doubt:  Story  on  Bailm.,  sec.  545;   IVibert  v. 
New  York  and  Erie  Railroad  Company,  12  N.  Y.  253.     Nor  is  it 
claimed  by  them  that  detention  and  delay  on  the  route,  from 
ILe  mere  negligence  of  the  conductor  or  other  servants  of  the 
defendants  connected  with  the  management  of  the  train,  ocea- 
eioning  damage  to  the  wife,  would  not  be  a  breach  of  the  obli- 
gation for  which  the  defendants  would  be  responsible;  but  thej 
insist  that  their  obligation  is  not  broken,  and  that  they  are  not 
liable  for  the  willful  act  of  the  conductor  followed  by  such  a  re- 
sult; and  they  invoke  in  support  of  their  position  the  rule,  well 
sustained  by  principle  and  authority,  that  a  master  is  not  liable 
for  a  willful  trespass  of  his  servant.    It  is  important,  therefore, 
to  inquire  whether  that  rule  extends  to  a  case  like  the  present, 
and  for  that  purpose,  to  consider  the  basis  on  which  it  is  founded. 
The  reason  of  the  rule  clearly  appears  by  the  cases  in  which  it 
has  been  declared  and  applied.     Among  those  cases,  McManiu 
V.  Ciickett,  1  East,  106,  is  a  leading  one;  and  that  was  an  action 
of  trespass  for  driving  a  chariot  against  a  chaise  in  which  the 
plaintiff  was  riding,  whereby  the  plaintiff  was  thrown  from  hia 
chaise  and  hurt.     It  appeared  at  .the  trial  that  a  servant  of  the 
defendant,  in  the  absence  of  and  without  the  direction  or  as- 
sent of  the  latter,  willfully  drove  the  chariot  against  the  chaise; 
and  the  question  was,  whether  for  that  willful  and  designed  act 
of  the  servant  an  action  would  lie  against  the  defendant,  his 
master.    The  court  held  it  would  not.    Lord  Eenyon,  who  deliv- 
ered the  opinion,  says:  "  It  is  laid  down  by  Holt,  C.  J.,  in  Mid- 
dkton  V.  Fowler,  Salk.  282,  as  a  general  position,  '  that  no 
master  is  chargeable  with  the  acts  of  his  servant  but  when  he 
acts  in  execution  of  the  authority  given  him.'    Now,  when  a 
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aenrant  quits  sight  of  the  object  for  which  he  is  employed,  and 
without  having  in  view  his  master's  orders  pursaes  that  which 
his  own  malice  suggests,  he  no  longer  acts  in  pursuance  of  the 
authority  given  him,  and  according  to  the  doctrine  of  Lord 
Holt,  his  master  will  not  be  answerable  for  such  act."  The 
ground  of  the  decision  was,  that  the  act  complained  of  was 
wholly  without  the  sphere  of  the  servant's  duties,  and  that  in 
the  commission  of  it  the  servant  was  not  acting  in  his  master's 
business;  that  in  reference  to  that  act  he  was  not  the  servant 
of  the  defendant;  and  that  the  defendant  could  not  be  held 
liable  for  a  wrong  which  he  had  neither  committed  nor  author- 
ized nor  adopted. 

Wright  v.  WUcax,  19  Wend.  343  [32  Am.  Dec.  507],  is  a  similar 
case.  The  action  was  brought  for  an  injury  to  the  son  of  the 
plaintiff,  in  being  run  over  by  a  wagon  driven  by  one  of  the 
defendants,  a  son  of  the  other  defendant,  while  in  the  employ- 
ment of  the  latter.  At  the  trial,  the  judge  charged  the  juiy 
that  both  defendants  were  answerable,  whether  the  injury  was 
willful  or  only  attributable  to  negligence.  On  a  motion  for  a 
new  trial,  which  was  granted,  Cowen,  J.,  who  gave  the  opinion, 
says,  if  the  act  was  willful,  the  master  *'  is  no  more  liable  than 
if  his  servant  bad  committed  any  other  assault  and  battery. 
All  the  cases  agree  that  a  man  is  not  liable  for  the  willful  mis- 
chief of  his  servant,  though  he  be  at  the  time,  in  other  respects, 
engaged  in  the  service  of  the  former."  After  citing  several 
cases,  he  adds:  **  Why  is  a  master  chargeable  for  the  act  of  his 
servant  ?  Because  what  a  man  does  by  another,  he  does  by 
himself.  The  act  is  within  the  scope  of  his  agency."  He  says 
"the  authorities  deny  that  when  the  servant  willfully  drives 
over  the  man  he  is  in  his  master's  business.  They  hold  it  a 
departure  and  going  into  the  servant's  own  independent  busi- 
ness." 

Richmond  Turnpike  Co,  v.  Vanderbili,  1  Hill  (N.  Y.),  480,  is  a  case 
of  the  like  character — a  collision  of  steamboats — and  the  judge 
in  the  court  below  refused  to  charge  the  jury  that  if  the  servant 
of  the  defendants  willfully  jji-oduced  the  collision  the  defend- 
ants were  not  liable.  The  plain tiiT  recovered,  and  the  judgment 
was  reversed  by  the  supreme  court,  which  held  that  if  the  col- 
lision was  willful  on  the  part  of  the  defendant 's  servant,  the 
defendant  was  not  liable,  referring  to  WriglU  v.  Wilcox,  10 
Wend.  343  [32  Am.  Dec.  507].  After  another  trial  the  case 
came  into  this  court  (2  N.  Y.  479),  where  the  doctrine  applied 
in  the  supreme  court  was  sanctioned;  and  it  was  further  held 
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{hat  the  oorpoifttion  waa  not  liable,  althoagh  the  willful  act 
producing  the  injury  waa  authorized  and  fsanctioned  by  the 
president  and  geneial  agent  thereof.  The  reason  of  the  de- 
dsiony  stated  in  the  opinion  delivered  by  Cady,  J.,  is,  in 
substance,  that  a  general  or  special  agent,  when  he  commits  or 
orders  a  willful  trespass  to  be  committed,  acts  without  the  scope 
of  his  authority.  In  Eibbard  t.  New  York  and  Erie  B.  R.  Co.^ 
15  N.  Y.  466,  467,  468,  the  opinion  is  advanced  by  one  of  the 
members  of  the  court,  that  for  an  excess  of  force  in  removing 
a  passenger  from  a  train  of  cars,  in  a  proper  case  for  removal, 
by  the  servants  of  a  railroad  corporation,  the  servants,  and  not 
the  corporation,  are  responsible.  Another  member  of  the  court 
expresses  the  opinion  that  if  the  removal  was  unauthorized,  the 
only  remedy  is  against  those  by  whom  the  act  was  done.  The 
doctrine  of  the  cases  above  cited  is  stated  and  fully  discussed 
in  Stoiy  on  Agency,  sees.  466-462;  and  the  rule  and  the  reason 
of  it  are  thus  given:  ''But  although  the  principal  is  liable  for 
the  torts  and  negligences  of  his  agent,  yet  we  are  to  understand 
the  doctriue  with  its  just  limitations,  that  the  tort  or  negligence 
occurs  iu  the  course  of  the  agency.  For  the  principal  is  not 
liable  for  the  torts  or  negligences  of  his  agent  in  any  matters 
beyond  tbc  scopo  of  the  agency,  unless  he  has  expressly  author- 
ized them  to  be  done,  or  he  has  subsequently  adopted  them  for 
his  use  or  benefit.  Hence  it  is  that  the  principal  is  never  liable 
for  the  unauthorized,  the  willful,  or  the  malicious  act  or  trespass 
of  his  agent."  All  the  cases  on  the  subject,  so  far  as  I  have 
observed,  agree  in  regard  to  the  principle  of  the  rule,  and  also  in 
limiting  the  rule  to  tiiat  principle.  For  acts  of  an  agent  within 
his  authority  the  principal  is  liable,  but  not  for  willful  acts  with- 
out his  authority:  Philadelphia  etc.  B.  B.  Co.  v.  Derby ,  14  How. 
468. 

In  the  light  of  this  examination  of  the  class  of  cases  which 
has  been  considered,  it  cannot  fail  to  bo  seen  that  there  is  an 
important  difference  between  those  cases  and  the  one  before  the 
court.  The  former  are  cases  of  willful,  unauthorized,  wrong- 
ful acts  by  agents,  unapproved  by  their  principals,  occasioning 
damage,  but  which  do  not  involve  nor  work  any  omission  or 
violation  of  duty  by  their  principals  to  the  persons  injured; 
wrongs  l^  the  agents  only,  with  which  the  principals  are  not 
legally  connected.  In  the  present  case,  by  means  of  the  wrong- 
ful, willful  detention  by  the  conductor,  the  obligation  assumed 
by  the  defendants  to  cany  the  wife  with  proper  speed  to  her 
destination,  unless  thfa  willful  wrong  of  the  conductor  was  an 
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ttzonae  to  them,  was  farokon.  Tho  real  wrong  to  the  wife  in 
ease,  and  from  which  the  damage  proceeded,  was  the  notcarxy* 
ing  her  in  a  reasonable  time  to  Aspinwall,  as  the  defendants  had 
ondertaken  to  do;  and  this  was  a  wrong  of  the  defendants,  the 
earners,  nnlessthelaw  excused  them  for  their  delay  on  account 
of  the  misconduct  of  their  agent.  It  is  for  this  alloged  wrong 
of  the  defendants  in  not  performing  their  duty  as  carriers  with 
reasonable  diligence,  from  which  injury  has  been  experienced, 
that  this  action  was  brought;  and  the  only  question  in  relation 
to  the  point  under  consideration  would  seem  to  be,  whether 
they  can  defend  themselves  I7  showing  that  the  delay  on  the 
route  was  the  willful  wrong  of  one  of  their  servants.  The  jurj 
have  found,  as  necessarily  included  inrtheir  general  verdict  for 
the  plaintiilB,  that  the  defendants  did  not  use  due  diligenoe; 
but  they  have  also  found,  in  answer  to  a  special  inquiry,  that 
the  detention  to  which  itwasowing  was  a  willful  act  of  the  con- 
ductor. Upon  these  findings,  connected  with  the  exceptions  to 
the  refusal  of  the  judge  to  charge  that  if  the  conductor  acted 
willfully  in  detaining  the  train  the  defendants  were  not  liable, 
and  charging  the  contrary,  the  question  must  be  whether  the 
fact  that  the  detention  was  a  willful  wrong  of  the  conductor  at 
all  varies  the  law  of  the  case. 

Viewing  the  general  question,  as  it  appears  to  be  dear  we 
must,  as  being  whether  the  defendants  have  discharged  their 
duty  as  carriers,  and  the  particular  point  of  inquiry,  whether  the 
circumstance  that  the  detention  was  a  willful  act  of  their  servant 
will  excuse  what  would  otherwise  be  a  want  of  proper  diligence, 
this  part  of  the  case  is  relieved  from  difflcully.  If  the  deten* 
tion  had  resulted  from  negligence  of  the  conductor,  the  liability 
of  the  defendants  would  be  unquestionable.  A  master  is  answer- 
able for  negligence  of  his  servants  in  the  performance  of  their 
duties:  2  Kent's  Com.  601,  602.  Story,  in  his  treatise  on 
agency,  sea  462,  says:  '*  It  is  a  general  doctrine  that  a  principal 
is  liable  to  third  persons,  in  a  civil  suit,  for  the  frauds,  deceits, 
concealments,  misrepresentations,  torts,  negligence,  and  other 
malfeasances,  or  misfeasances  and  omissions  of  duty  of  his  agent 
In  the  course  of  his  employment,  although  the  principal  did  not 
authorize,  or  justify,  or  participate  in,  or  indeed  know  of  such 
misconduct,  or  even  if  he  forbade  the  acts  or  disapproved  of 
them,"  etc.  *' In  every  such  case  the  principal  holds  out  his 
agent  as  competent  and  fit  to  be  trusted,  and  thereby,  in  efRMit, 
he  warrants  his  fidelity  and  good  conduct  in  all  matters  within 
the  scope  of  his  agency:"'  Story  on  Bailm.,  sees.  400,  i/M; 
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Stokes  T.  SalicnstciUy  13  Pot.  181.  No  reasons  exist  fur  holding 
a  master  liable  for  injuries  from  negligence  of  his  servants  in  Liq 
employment,  vrhich  do  not  equally  and  with  like  force  preclude 
him  from  alleging  an  intentional  default  of  a  servant  as  an 
excuse  for  delay  in  the  performance  of  a  duty  the  master  has 
undertaken.  In  the  former  case,  the  negligence  of  the  serrant 
is  that  of  the  master,  and  that  is  the  ground  of  the  master's  lia- 
bility; in  the  latter,  the  act  of  the  servant  is  the  act  of  the  mns- 
ser,  constituting  negligence  of  the  master;  the  motive  of  the 
servant  making  no  difference  in  regard  to  the  legal  chai'acter  of 
the  master's  default  in  doing  hts  duty.  The  obligation  to  be 
performed  was  that  of  the  master,  and  delay  in  performance, 
from  intentional  violation  of  duty  by  an  agent,  is  the  negligeur.o 
of  the  master. 

In  the  present  case  the  defendants,  as  carriers,  were  bound  to 
carry  the  wife  the  entire  journey  with  reasonable  dispatch,  but 
the  conductor  stopped  the  train  on  the  route  unreasonably,  m 
known  disregard  of  his  duty;  the  defendants  did  not  send  it 
forward  as  it  was  their  duty  to  do,  providing  aiiotber  conductor 
if  that  was  necessary,  and  that  was  negligence  of  the  defend- 
ants. It  must  be  assumed,  in  the  absence  of  any  finding  or  even 
proof  to  the  contrary,  that  it  was  practicable  for  the  defendants 
to  forward  the  train  without  injurious  delay. 

I  am  satisfied,  for  the  reasons  stated,  that  the  ru^  of  law  re- 
lied on  by  the  defendants  to  sustain  their  position,  which  has 
now  been  considered,  is  inapplicable  to  the  case.  It  is  made  a 
point  by  the  defendants  that  judgment  could  not  properly  be 
rendered  against  them,  for  the  reason  that  the  findings  of  the 
jury  that  the  detention  was  a  willful  act  of  the  conductor,  and 
also  that  in  detaining  the  train  he  acted  negligently  or  without 
reasonable  care  and  judgment,  are  inconsistent  with  each  other; 
but  in  the  view  I  have  taken  of  the  case,  whether  the  act  was 
willful  or  negligent  makes  no  difTerence  as  to  the  liability  of 
Uie  defendants;  in  either  aspect  the  judgment  was  right. 

Habbis,  J. ,  did  not  sit  in  the  case. 
All  the  other  judges  concurred. 
Judgment  affirmed.  

Railboad  Company  is  Liable  fob  Injubt  Causbd  bt  Nboliobkob  or  m 
Servabts:  Black  v.  CarroUton  B.  R,  Co.,  63  Am.  Beo.  686;  Peien  v.  By- 
landi,  60  Id.  746;  8Ume  v.  Cheshire  B.  B,  Corp.,  61  Id.  192;  InhabUanta  qf 
Lowell  V.  Bo§6on  and  Lowell  R.  H.  Corp,,  34  Id.  33;  Ware  v.  Baralaria  and 
L,  Canal  Co.,  36  Id.  189,  and  note  192,  where  the  general  nile  govemiag  the 
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liability  of  a  master  for  the  tortious  acts  of  servanta  ia  discnaaed  at  Icngtlii 
Blake  v.  Ferris,  65  Id.  304,  and  note  317,  diacasung  tlie  liability  of  a  master 
for  the  negligence  of  servants,  and  collecting  prior  caaes  on  thia  subject  m 
this  series. 

Common  GARJtiKBs  ark  Liabub  vob  Damages  to  PASs£iiOEBa  fo&  Detkb- 
TiON  on  their  joaruey,  even  though  it  be  oocaaioned  by  the  fault  of  the  pro- 
prietors of  a  connecting  line:  Carter  v.  Pecik,  67  Am.  Dec  604. 

The  frikgipal  casb  is  cttkd  in  each  of  the  following  authorities,  and  to 
the  point  stated.  Where  a  party  contracts  to  carry  another,  the  law  will 
imply  that  the  contract  was  to  carry  the  person  safely,  and  for  negligence 
causing  injury  the  contractor  will  be  liable:  Bon\faee  v.  Relyea,  5  Abb.  Pr., 
N.  S.,  267;  S.  C,  6  Robt.  405;  36  How.  Pr.  465.  A  principal  will  not  be 
bound  by  the  willful  acts  of  his  agent,  unless  they  were  done  within  the 
scope  of  his  authority:  Bobbins  v.  Mount,  33  flow.  Pr.  31;  S.  C,  4  BobL  561; 

WUliamaon  v.  Mason,  12  Hun,  104;  Coagrove  v.  Ogden,  49  N.  Y.  258;  Sayles 
V.  ,Siins,  73  Id.  561;  Bladatock  v.  New  York  and  Ei-ie  B.  B.  Co.,  20  Id.  50; 
MeUlestadl  v.  Ninth  Ave,  B.  B.  Co,,  4  Robt.  385;  liamUion  ▼.  Third  Ave.  B. 
B.  Co,,  44  How.  Pr.  297;  S.  C,  13  Abb.  Pr.,  N.  S.,  322;  3  Jones  &  S.  128; 

West  Side  Savings  Bank  v,  Newton,  57  How.  Pr.  163;  S.  C,  8  Daly,  341; 
Meyer  y.  Second  Ave.  B.  B.  Co.,  8  Bosw.  311;  Sa^ford  v.  Eighth  Ave,  B,  B. 
bo,,  7  Id.  137;  Thompmm  ▼.  Sixpenny  Savings  Bank  qf  New  York,  5  Id.  309: 
BotweU  V.  HwUon  B,  B,  B,  Co.,  Id.  703. 


Van  Heusen  v.  Radcliff, 

(17  Nxv  YOBX,  580.] 
OOTSNAKT  IN  LeaSB,  PURPORTING  TO  MoRTOaGB  LbSSKB'S  FoRNXTURB,  6i0.« 

on  the  premises,  as  per  **  inventory  to  be  annexed,"  may  operate  as  a 
chattel  mortgage  of  property  brouglit  by  leraee  upon  the  premises,  al* 
though  the  proposed  inventory  was  never  annexed. 
AssioNEK  FOR  Benkfit  OF  Credito&s  CANNOT  Imfbacii  a  chattel  mortRaga 
on  the  mere  ground  that  it  was  not  filed  pursuant  to  a  atatate  for  the 
protection  of  subsequent  bona  fide  purchasers  for  value. 

Ajppeal  from  a  judgment  affirming  judgment  on  the  report  of 
a  referee  in  an  action  between  competing  claimants  for  proceeds 
of  a  sale  of  mortgaged  chattels.  It  appeared  on  the  trial  that 
former  owners  of  the  Mansion  house  in  Albany  leased  it  to  one 
Griffin;  the  lease  containing  a  covenant  by  which  the  tenant 
mortgaged  "all  the  furniture  ....  of  the  party  of  the  second 
part  [the  tenant],  now  in  and  upon  said  premises,  or  which  may 
hereafter  during  this  lease  be  therein,  an  inventory  whereof  is 
to  be  made  and  hereto  annexed  as  part  of  these  presents,  as  se- 
curity for  the  rent  above  reserved."  The  tenant  already  had 
some  furniture  on  the  premises,  and  afterwards  brought  in 
more;  but  no  inventory  was  made;  nor  was  the  lease  filed  as  a 
chattel  mortgage.     Some  time  afterward  the  lessors  sold  the  re- 
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Tenion  of  the  hotels  and  asBigned  their  interest  in  the  lease  to 
plaintifEs.  StiU  later,  Griffin  made  default  in  pajment  of  rent, 
and  then  made  an  assignment  for  benefit  of  creditors  to  defend- 
not,  who  sold  the  fnmitore  and  received  the  proceeds.  The 
plamtifis  claimed  these  under  the  mortgage  corenant  in  the 
lease,  and  the  referee  and  the  full  court  sustained  their  claim. 
The  cause  was  submitted. 

John  H.  Beynotds^  for  the  appellant. 
8.  0.  Shepard^  ior  the  respondents. 

By  Ck>urt,  Dbhio,  J.  The  provision  in  the  lease  amounted  to 
a  valid  mortgage  of  the  furniture  then  in  the  hotel.  There  was 
a  concurrent  contract  made  upon  good  consideration  for  the 
payment  of  money  at  future  periods,  and  it  was  lawful  to  secure 
the  debt  thus  created  by  a  conditional  conveyance  of  the  per- 
sonal pioperty. 

No  question  arises  upon  that  part  of  the  clause  which  professes 
to  mortgage  the  property  which  Griffin  should  thereafter  pur- 
chase and  place  in  the  hotel,  as  no  portion  of  the  recovery  is 
on  account  of  such  property;  and  the  case  will  afford  no  coun- 
tenance to  the  idea  that  such  an  anangement  could  be  sustained 
as  a  mortgage.  If  it  could  be  done,  I  do  not  see  but  that  the 
remedy  of  distress  for  rent  might  be  restored  by  the  act  of  the 
parties  in  spite  of  the  will  of  the  legislature. 

The  omission  to  prepare  and  annex  an  inventory  to  the  instru- 
ment does  not  affect  its  validity.  The  title  to  the  furniture 
passed  by  way  of  mortgage  at  the  execution  of  the  lease.  The 
instrument  was,  by  its  terms,  intended  to  be  operative  from 
that  momen|.  The  making  of  an  inventory  was  an  act  to  be 
subsequently  performed. 

The  principal  point  insisted  on  in  the  brief  of  the  counsel  for 
ihe  defendant  is  that  he  is  to  be  considered  as  representing 
ereditors,  or  as  a  purchaser  in  good  faith,  and  that  he  can  there- 
fore avoid  the  mortgage  because  it  was  not  filed  pursuant  to 
the  act  of  1833,  c.  279.  To  support  this  position,  the  counsel 
relies  upon  what  was  said  by  Chancellor  Kent  in  Dey  v.  Dun- 
ham^  2  Johns.  Ch.  188,  to  the  effect  that  a  conveyance  to  pay 
debts  was  a  valid  conveyance  founded  on  a  good  consideration. 
He  accordingly  decided  that  the  plaintiffs  in  the  suit  before 
him,  who  were  assignees  in  trust  for  creditors,  were  to  be 
regarded  as  bona  fide  purchasers  in  such  a  sense  as  to  enable 
them  to  avoid  a  prior  unregistered  mortgage.  The  decree  in 
that  case  was  reversed  on  another  ground  in  the  court  for  the 
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correction  of  errors:  15  Johns.  655.    The  learned  chancellor 
himself  appears  to  have  afterwards  changed  the  opinion  which  he 
expressed  in  that  case;  for  in  Eaggerty  v.  Palmer^  6  Johns.  Ch. 
487,  he  held  that  a  voluntary  assignee  for  the  benefit  of  cred- 
iters  could  not  avoid  an  equitable  right  to  goods  of  the  assign- 
ors resting  in  a  third  person.     In  Slade  t.  Van  Vechteriy  11  Paige,. 
21,  Chancellor  Walworth  decided  that  a  voluntary  trustee  under 
such  an  assignment  was  not  a  bona  fide  purchaser  within  the 
meaning  of  the  statute  which  protects  the  title  of  such  a  pur* 
chaser  of  goods  subject  to  execution  before  an  actual  levy. 

In  regard  to  commercial  paper,  it  has  long  been  settled  that 
no  person  can  claim  the  title  of  bona  fide  holder  who  receives 
the  bill  or  note  on  account  of  a  precedent  debt,  there  being  no 
new  consideration  nor  anything  parted  with  by  the  indorsee  at 
the  time.  The  cases  upon  this  point  are  mentioned  in  the 
opinion  of  Judge  Johnson,  in  Younga  v.  Lee,  12  N.  Y.  551.  The 
principle  of  these  cases  is  analogous  to  that  under  consideration* 

In  Dickerson  v.  TUlinghast,  4  Paige,  215  [25  Am.  Dec.  528], 
the  question  was  between  the  holder  of  an  unrecorded  mori^;age 
and  a  subsequent  grantee  of  the  mortgaged  premises,  the  con- 
sideration of  whose  purchase  was  a  precedent  debt.  The  case 
was  very  much  discussed  at  the  bar,  and  was  examined  by 
Chancellor  Walworth  with  great  care.  He  came  to  the  con- 
clusion that  the  mortgagee  was  entitied  to  the  priority.  He 
considered  the  principle  of  equity  to  be  well  settied,  that  if  one 
take  tiUe  to  real  estate  in  payment  of,  or  as  security  for,  a  pre- 
vious debt,  without  giving  up  any  security  or  divesting  himself 
of  any  right,  or  placing  himself  in  a  worse  situation  than  he 
would  have  been  if  he  had  received  notice  of  a  pr\pr  equitable 
tiUe  or  lien  previous  to  his  purchase,  a  court  of  equity  will  not 
permit  him  to  retain  the  tiUe,  which  he  had  thus  obtained,  ta 
the  injury  of  one  having  a  prior  equity. 

When  the  act  respecting  the  filing  of  chattel  mortgages  wa» 
passed,  the  term  *'  bona  fide  purchaser"  had  acquired  a  settied 
meaning,  which  did  not  include  a  person  whose  purchase  was 
on  account  of  an  existing  debt,  and  who  parted  with  no  property 
or  right  to  obtain  his  conveyance.  The  case  of  a  conveyance  of 
a  debtor's  property  to  trustees,  to  enable  him  to  make  prefer- 
ences among  his  creditors,  does  not  stand  on  a  better  footing 
than  a  transfer  to  a  single  creditor  as  security  for  his  debt* 
From  the  nature  of  the  case,  the  creditors  part  with  nothing. 
They  are  not  necessarily  or  usually  consulted.  They  take  pre- 
cisely what  the  conveyance  gives  them,  and  they  part  with  no 
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existing  rights.  The  property  is  subject  to  the  same  equities^ 
in  the  hands  of  the  trustees,  which  existed  against  it  immediately 
before  the  execution  of  the  assignment. 

When  a  conTeyance  is  said  to  be  void  against  creditors,  the 
reference  is  to  such  parties,  when  clothed  with  their  judgments 
and  executions,  or  such  other  titles  as  the  law  has  provided  for 
the  collection  of  debts.  The  beneficiaries,  under  the  voluntary 
assignment  to  the  defendant,  are  not  in  a  condition  to  claim  the 
rights  of  creditors  or  to  question  the  prior  dispositions  of  their 
debtors  which  he  could  not  himself  have  avoided. 

It  follows  that  the  judgment  of  the  supreme  court  ought  to  be 
affirmed. 

CoMSTOGK,  J.,  was  absent. 

All  the  other  judges  concurred. 

Judgment  affirmed.  

Ikdefihitb  Description  or  €k>oi>s  in  Chattel  Mortgaoi.— Where  th* 
description  in  a  mortgage  was  of  "articles  contemplated  to  be  placed  "  in  a 
certain  building,  it  was  held  to  be  too  indefinite  and  uncertain  to  constitute  a 
lien  upon  the  articles  afterwards  actually  placed  in  the  building:  Wintioio  v. 
AferchanW  In»,  Co.,  38  Am.  Dec.  368;  but  a  mortgage  of  all  the  goods  in  tlio 
building,  stipulating  that  a  schedule  thereof  shall  be  annexed  thereto,  is  valid 
as  to  all  the  goods  which  were  in  the  shop  at  the  time  of  its  execution,  so  far 
as  they  remain  and  are  capable  of  identification,  although  no  schedule  waa 
ever  actually  annexed  to  the  mortgage:  Id.  A  mortgage  by  a  manufacturer 
of  all  stock  and  material  on  hand,  with  the  privilege  of  selling  and  purchas-- 
tng  other  property,  is  invalid  as  to  creditors,  and  the  new  property  acquired 
would  not  be  subject  to  the  mortgage:  RauleU  v.  Blodgett,  43  Id.  603,  and 
note  606.  A  mortgage  of  "all  and  singular  the  stock,  tools,  and  chattela 
belonging  to  me  in  and  about*'  certain  premises,  is  sufficiently  descriptive  ol 
the  articles,  and  parol  proof  may  be  admitted  to  identify  chattels  that  were  m 
and  about  the  premises  at  the  time  the  mortgage  was  made:^//an2t?t^  v» 
Cobum,  46  Id.  680;  BwrdUt  v.  Hunt,  43  Id.  288;  Moody  r,  Wright,  46  Id.  715^ 
note;  Pvlcifer  v.  Page^  64  Id.  585,  note;  Mote  v.  Betfon,  60  Id.  170. 

AmoNXB  IN  Trust  for  Creditors  are  not  Bona  Fids  Purchasers 
fOR  Value,  who  will  be  protected  against  an  equity  of  which  they  had  no 
notice:  C^rk  t.  FlnU^  33  Am.  Dec.  733,  and  note  740,  where  prior  cases  in 
this  series  are  collected. 

The  frincipal  case  is  ottsd  in  each  of  the  following  authorities,  and  to 
the  point  named:  Neither  an  assignee  for  the  benefit  of  creditors,  nor  » 
oreditor  taking  property  in  payment  for  a  precedent  debt,  is,  in  respect  to 
the  assigned  or  purchased  property,  a  purchaser  for  a  valuable  considerations 
Mom  r.  Goodman,  2  Hilt.  281;  Sehi^feUn  v.  Hawkhu,  1  Daly,  294;  8.  C,  14 
Abb.  Pr.  117;  Ho^  v.  Hoift,  8  Bosw.  527;  WUet  v.  Ck^p,  41  Barb.  647;  Thomp^ 
§on  y.  Van  Veektm^  27  Id.  581;  Kennedy  t.  NaUtmal  UnUm  Bonk,  28  Hnn» 
496;  Wilder  Y.  BtOUrJiM,  1  How.  Pr.  401;  Jonu  v.  Graiam,  Ts  N.  T.  629; 
Smiih  ▼.  Fdton,  43  Id.  423;  Orifin  v.  Bank*,  87  Id.  623;  Niagara  Oo.  Nat. 
Bank  ▼.  Lord,  83  Hun,  564.    When  a  oonveyanoe  is  said  to  be  void  against 
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ereditoiB,  the  reference  ia  to  such  parties  when  clothed  with  their  jndgmenta 
«nd  execotiont:  Oross  v.  Daly,  5  Daly,  542;  Thurber  y,  Blanck,  50  N.  Y.  86; 
TSfany  V.  Warren,  37  Barh.  575;  Rindiejf  v.  Sirybit,  28  K.  Y.  50;  S.  C,  26 
How.  Pr.  80.  Where  mortgaged  chattels  are  mixed  with  after-acquired 
property,  the  mortgage  ia  good  as  to  that  which  can  he  identified:  Caring  t. 
Rkkmimd^  28  Hun,  26.  On  this  point,  see  also  Willard  v,  /7ioe,  45  Am.  Deo. 
226,  and  note. 


People  v.  RooEBa 

[18  Nxw  TOBX,  0.] 
Oir  TUAL  POB  MURDKR,  WlTNKSS  MAT  TESTIFY  THAT  Hk  SaW  HaITDLI  OT 

Ksiwm  In  the  prisoner's  possession,  as  the  latter  attempted  to  draw  it 
*  from  hit  pocket  while  on  his  way  to  the  place  where  the  homicide  oo- 
onrred,  and  only  a  few  minutes  before  that  time,  where  the  object  of 
each  testimony  is  to  connect  the  prisoner  with  the  fatal  wound  by  prov- 
ing that  he  had  a  knife  in  his  possession,  it  having  been  proved  by  other 
testimony  that  the  deceased  died  of  an  incised  wound,  and  that  the  pris- 
oner  struck  him  immediately  before  he  fell  dead,  and  the  witnesses  who 
saw  the  blow  having  testified  that  they  did  not  see  any  weapon. 

OoKvnnoN,  though  Madb  to  Officer  having  Aocused  in  Cdstodt  at 
the  time,  if  otherwise  unobjec  lonable,  may  be  received  in  support  of  an 
indictment  for  munler. 

Ihsanity  Oc»asioked  bt  Previous  Habits  of  Intemperance,  and  not 
directly  the  result  of  the  immediate  influence  of  intoxicating  liquors,  is 
entitled  to  the  same  consideration  as  an  excuse  for  crime  or  otherwise,  as 
is  insanity  from  any  other  cause. 

Xv  Cabis  of  Homicide,  Evidence  that  Accused  was  Intoxicated  is 
admissible  in  his  behalf,  but  the  effect  which  such  evidence  ought  to 
have  upon  the  verdict  will  depend  upon  the  other  circumstances  of  the 
case.  If  the  crime  was  committed  after  provocation,  it  may  be  consid- 
ered in  determining  whether  it  was  done  in  the  heat  of  passion;  and  in 
other  cases  whether  threatening  words  used  by  the  prisoner  evidenced  a 
deliber^  purpose  or  otherwise;  and,  generally,  to  explain  his  conduct. 

Voluntary  Iittoxication  will  not  Excuse  Crime  Committed  under  its 
Stimulus,  nor  does  it  exempt  the  accused  from  all  the  inferences  and 
presnmptioiis  which  would  be  applied  to  like  conduct  of  one  who  was 
sober. 

Wbit  of  error  to  review  a  judgment  of  the  supreme  court 
rerenung  a  convictioii  for  murder.  All  the  facts  are  stated  in 
the  opinion,  except  that  the  officer  who  testified  to  the  confession 
made  by  the  prisoner  stated  that  he  did  not  hold  the  prisoner  in 
eastodj  by  virtue  of  any  process,  but  that  the  prisoner  had  con- 
tented to  go  -with  him  voluntarily.  The  decision  of  the  supreme 
court  here  reviewed  is  reported  in  8  Park.  Cr.  632. 

Ji^n  Ordham,  for  the  people,  plaintiffs  in  error. 

Ml.  W.  Andrews,  for  the  accused,  defendant  in  error. 
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By  Coiirty  I>irio,  J.  I  do  not  peroeive  that  there  was  any 
▼alid  objeotion  to  the  testimony  of  the  witness  Scott.  The  sur- 
geon had  testified  that  the  injury  of  which  the  deceased  died 
was  an  incised  wound.  The  object  of  the  prosecution  was  to 
show  that  it  was  inflicted  by  the  defendant,  and  to  that  end  it 
was  proved  that  he  struck  the  deceased  immediately  before  he 
fell  dead;  but  the  witnesses  who  testified  to  this  did  not  see 
any  weapon.  If  it  could  be  shown  that  the  prisoner  had  a 
knife,  or  other  similar  weapon,  about  his  person  at  the  time, 
such  proof  would  considerably  advance  the  case  of  tlie  prosecu- 
tion; and  it  was  this  fact  which  Bcott  swore  to.  He  saw  the 
handle  of  the  knife  in  the  prisoner's  possession,  as  the  latter 
attempted  to  draw  it  from  his  pocket,  while  on  his  way  to  the 
place  where  the  homicide  took  place,  and  only  a  few  minutes 
bef  oie  that  time. 

The  objection  to  the  testimony  of  the  policeman  assumes  that 
no  admission  by  a  person  accused  of  crime,  made  to  an  officer 
who  has  him  in  custody,  can  be  received.  It  was  not  pretended 
that  any  threats,  promises,  or  other  inducements  to  noiake  a  con* 
fession  had  been  held  out  to  the  prisoner,  but  the  objeotion  waa 
placed  distinctly  upon  the  groiind  first  mentioned.  I  have 
looked  carefully  into  all  the  cases  referred  to  by  the  defendant's 
coimsel  in  support  of  that  position,  and  many  others,  and  do 
not  find  that  it  has  ever  been  held  that  the  single  &ct  of  tha 
prisoner  being  in  custody  was  sufficient  to  exclude  his  dedara^ 
tions,  whether  made  to  the  officer  or  to  third  persons.  On  the 
contrary,  many  of  the  cases  upon  the  competency  of  confes* 
sions  show  that  the  prisoner  was  in  custody  at  the  time,  and 
the  question  generally  has  been,  whether  the  confession  waa 
voluntary,  or  was  influenced  by  what  was  said  to  him  by  the 
officer  or  by  others.  In  Ward  v.  People,  8  Hill  (N.  Y.),  395,  the 
prisoner  made  an  admission  while  in  the  custody  of  a  constable; 
and  a  question  having  arisen  whether  it  ought  not  to  be  ex- 
cluded in  consequence  of  promises  of  impunity  held  out  by  the 
prosecutor  before  the  arrest,  the  court  held  it  admissible,  and 
it  was  received.  Commonwealih  v.  Mosder,  4  Pa.  St.  264,  was 
likewise  the  case  of  a  confession  made  by  a  prisoner  while  in  the 
custody  of  a  constable,  and  the  point  made  by  the  defendant 
was  that  a  caution  should  have  been  given,  such  as  is  required 
from  examining  magistrates;  but  the  court  held  it  unnecessaiy, 
and  decided  that  the  evidence  was  competent:  Bex  v.  Richards, 
6  Car.  &  P.  318,  was  also  the  case  of  an  admission  made  to  a 
constable  while  holding  the  prisoner  in  custody,  which  waa 
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beld  to  be  competent,  no  inducement  baving  been  beld  out  at 
the  time.  It  is  very  plain  that  this  exception  cannot  be  sus- 
tained. 

The  principal  exception  to  the  judge's  charge,  ^'hich  is  now 
relied  on,  relates  to  the  consideration  which  should  be  given  to 
the  proof  that  the  prisoner  was  intoxicated  at  the  time  of  the 
liomicide.  The  commission  of  crime  is  so  often  the  attend- 
ant upon  and  the  consequence  of  drunkenness,  that  we  should 
xiaturallj  expect  the  law  concerning  it  to  be  well  defined.  Ac- 
cordingly we  fina  it  laid  down  as  early  as  the  reign  of  Edward 
YI.,  1548,  that "  if  a  person  that  is  drunk  kills  another,  this 
shall  be  felony,  and  he  shall  be  hanged  for  it;  and  yet  he  did 
it  through  ignorance,  for  when  he  was  drunk  he  had  no  under- 
standing nor  memory;  but  inasmuch  as  that  ignorance  was 
occasioned  by  his  own  act  and  folly,  and  he  might  have  avoided 
it,  he  shall  not  be  privileged  thereby:"  Plowd.  19.  The  same 
^doctrine  is  laid  down  by  Coke  in  the  Institutes,  where  he  calls  a 
«lrunkard  voluntarius  dcBnion,  and  declares  that  "  whatever  hurt 
or  ill  he  doeth,  his  drunkenness  doth  aggravate  it: "  3  Thomas's 
-Coke,  46.  So  in  his  reports,  it  is  stated  that ''  although  he  who 
is  drunk  is  for  the  time  non  compos  merUis,  yet  his  drunkenness 
does  not  extenuate  his  act  or  offense,  nor  turn  to  his  avail;  but 
it  is  a  great  offense  in  itself,  and  therefore  aggravates  his  offense, 
and  doth  not  derogate  from  the  act  which  he  did  during  that 
time;  and  that  as  well  in  cases  touching  his  life,  his  lands,  his 
igoods,  or  any  other  thing  that  concerns  him : "  Beverley's  Case^ 
4  Co.  125  a. 

Lord  Bacon,  in  his  Maxims  of  the  Law,  dedicated  to  Queen 
Elizabeth,  asserts  the  doctrine  thus:  "If  a  madman  commit  a 
felony,  he  shall  not  lose  his  life  for  it,  because  his  infirmity 
came  by  the  act  of  God;  but  if  a  drunken  man  commit  a  felony, 
lie  shall  not  be  excused,  because  the  imperfection  came  by  his 
own  default:"  Bule  5.  And  that  great  and  humane  judge, 
$>ir  Matthew  Hale,  in  his  History  of  the  Pleas  of  the  Crown, 
written  nearly  two  hundred  years  ago,  does  not  countenance 
auy  relaxation  of  the  rule.  ''  The  third  kind  of  dementia"  he 
«ays,  ''  is  that  which  is  dementia  affeciata,  namely,  drunkenness. 
TThis  vice  doth  deprive  men  of  the  use  of  reason,  and  puts  many 
men  into  a  perfect  but  temporary  phreczy;  and  therefore, 
according  to  some  civilians,  such  a  person  committing  homicide 
eliall  not  be  punished  simply  for  the  crime  of  homicide,  but 
fihall  suffer  for  his  drunkenness,  answerable  to  the  nature  of 
the  crime  occasioned  thereby,  so  that  yet  the  primal  cause  of 
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the  punishment  is  zmther  the  drunkenness  than  the  crime  com- 
mitted in  it;  but  by  the  laws  of  Enghind,  such  a  person  shall 
have  no  privilege  by  his  Yoluntarily  contracted  madness,  but 
shall  have  the  same  judgment  as  if  he  were  in  his  right  senses/' 
He  states  two  exceptions  to  the  rule:  one,  where  the  intoxica- 
tion is  without  fault  on  his  part,  as  where  it  is  caused  by  drugs 
administered  by  an  unskillful  physician;  and  the  other,  where 
indulgence  in  habits  of  intemperance  has  produced  permanent 
mental  disease,  which  he  calls  **  fixed  phrenzy : "  1  Hale  P.  C.  82. 
doming  down  to  more  modem  times,  we  find  the  principle 
insisted  upon  by  the  enlightened  Sir  William  Blackstone.  '  *  The 
law  of  England,"  he  says,  "considering  how  easy  it  is  to  con- 
tract this  excuse,  and  how  weak  an  excuse  it  is  (though  real), 
will  not  suffer  any  man  thus  to  privilege  one  crime  by  another: " 
4  Bla.  Com.  26.  A  few  recent  cases  in  the  English  courts  will 
show  the  consistency  with  which  the  rule  has  been  followed 
down  to  our  own  times. 

In  Burrow's  Cage,  Lew.  C.  0.  75,  A.  D.  1823,  the  prisoner 
was  indicted  for  a  rape,  and  urged  that  he  was  in  liquor.  Hoi- 
royd,  J.,  addressed  the  jury  as  follows:  ''  It  is  a  maxim  in  law 
that  if  a  man  gets  himself  intoxicated,  he  is  answerable  to  the 
consequences,  and  is  not  excusable  on  account  of  any  crime  he 
may  commit  when  infuriated  by  liquor,  provided  he  was  pre- 
viously in  a  fit  state  of  reason  to  know  right  from  wrong.  If, 
indeed,  the  infuriated  state  at  which  he  arrives  should  continue 
and  become  a  lasting  malady,  then  he  is  not  answerable."  A 
similar  charge  was  given  to  the  jury  in  the  next  case  in  the  same 
book,  where  drunkenness  was  urged  upon  the  trial  of  an  indict- 
ment for  burglary.  Patrick  Carroll  was  tried  in  1835,  at  the 
central  criminal  court,  before  a  judge  of  the  king's  bench  and  a 
judge  of  the  common  pleas,  for  the  murder  of  Elizabeth  Brown- 
ing. It  appeared  that  shortly  before  the  homicide  the  prisoner 
was  very  drunk.  His  counsel,  though  he  admitted  that  drunken- 
ness could  not  excuse  from  the  commission  of  crime,  yet  sub- 
mitted that  in  a  charge  for  murder,  the  material  question  being 
whether  the  act  was  premeditated  or  done  only  with  sudden  heat 
and  impulse,  the  fact  of  the  party  being  intoxicated  was  a  proper 
circumstance  to  be  taken  into  consideration;  and  he  referred  to 
a  case  before  Holroyd,  J.,  Bex  v.  Orindley^  reported  in  2  Bus- 
sell  on  Crimes,  8,  where  that  doctrine  was  laid  down.  Parke, 
J.,  in  summing  up,  said:  ''  Highly  as  I  respect  that  late  excel- 
lent judge,  I  differ  from  him,  and  my  brother  Littiedale  [the 
associate]  agrees  with  me.    He  once  acted  on  that  case,  but 
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afterwards  retracted  his  opinion,  and  there  is  no  doubt  that  that 
case  is  not  law.  I  think  that  there  would  be  no  safety  for  human 
life  if  it  were  considered  as  law."  The  prisoner  was  convicted 
and  executed:  Eex  y.  Carroll,  7  Car.  &  P.  145. 

It  would  be  easy  to  multiply  citations  of  modem  cases  upon 
this  doctrine,  but  it  is  unnecessary,  as  they  all  agree  upon  the 
main  proposition,  namely,  that  mental  alienation,  produced  by 
drinking  intoxicating  liquors,  furnishes  no  immunity  for  crime: 
Bex  V.  Aleakin,  7  Car.  &  P.  297,  and  Rex  v.  Thomas,  Id.  817^ 
may  be  mentioned;  and  in  this  countiy.  United  States  t.  Drew, 
6  Mason,  28,  and  United  Slates  v.  McOlue,  1  Curt.  1,  will  be 
found  to  maintain  the  principle  upon  the  authority  of  Judge 
Story  and  Judge  Curtis,  of  the  supreme  court  of  the  United 
States.  These  last  two  cases  are  interesting,  not  only  for  stat- 
ing the  general  principle,  but  for  confirming  the  distinction  laid 
down  BO  long  ago  by  Sir  Matthew  Hale,  that  where  mental  dis- 
ease, or,  as  he  terms  it,  a  "fixed  phrenzy,"  is  shown  to  be  the 
result  of  drunkenness,  it  is  entitled  to  the  same  consideration  as 
insanity  arising  from  any  other  cause.  The  first  of  them  was  a 
case  of  delirium  tremens,  and  Judge  Story  directed  an  acquittal 
on  that  account.  In  the  other  the  evidence  left  it  doubtful 
whether  the  furious  madness  exhibited  by  the  prisoner  was  the 
result  of  present  intoxication,  or  of  delirium  supervening  upon 
long  habits  of  indulgence.  This  state  of  the  evidence  led  Judge 
Curtis  to  state  the  rule  and  the  exception  with  great  force  and 
clearness.  In  this  state  the  cases  of  People  v.  JSdmmiU,  2  Park. 
Cr.  223,  and  People  v.  Robinson,  Id.  236,  show  the  consistency 
with  which  the  doctrine  has  been  adhered  to  in  our  criminal 
courts  and  in  the  supreme  court.  The  opinion  in  the  last  case 
contains  a  reference  to  several  authorities  to  the  same  effect  in 
the  other  states  of  the  Union.  Where  a  principle  in  law  is 
found  to  be  well  established  by  a  series  of  authentic  precedents, 
and  especially  where,  as  in  this  case,  there  is  no  conflict  of  au- 
thority, it  is  unnecessary  for  the  judges  to  vindicate  its  wisdom 
or  policy.  It  will,  moreover,  occur  to  evexy  mind  that  such  a 
principle  is  absolutely  essential  to  the  protection  of  life  and 
X^roperty.  In  the  forum  of  conscience  there  is  no  doubt  consid- 
erable difference  between  a  murder  deliberately  planned  and 
executed  by  a  person  of  unclouded  intellect  and  the  reckleoa 
taking  of  life  by  one  infuriated  by  intoxication;  but  human  laws 
are  based  upon  considerations  of  policy,  and  look  rather  to  the^ 
maintenance  of  personal  security  and  social  order  than  to  an 
accurate  discrimination  as  to  the  moral  qualities  of  individual 
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conduct.  But  there  is,  in  truth,  no  injustice  in  holding  a  per- 
son responsible  for  his  acts  committed  in  a  state  of  Toluntaiy 
intoxication.  It  is  a  duty  which  every  one  owes  to  his  fellow- 
men  and  to  society,  to  say  nothing  of  more  solemn  obligations, 
to  preserve,  so  far  as  it  lies  in  his  own  power,  the  inestimable 
gift  of  reason.  If  it  is  perverted  or  destroyed  by  fixed  disease, 
though  brought  on  by  his  own  vices,  the  law  holds  him  not  ac- 
countable. But  if  by  a  voluntary  act  he  temporarily  casts  off 
the  restraints  of  reason  and  conscience,  no  wrong  is  done  him  if 
he  is  considered  answerable  for  any  injury  which  in  that  state 
he  may  do  to  others  or  to  society. 

Before  proceeding  to  examine  the  judge's  charge,  it  is  neoes- 
sazy  to  state  one  other  principle  connected  with  the  subject  of 
intoxication.  I  am  of  the  opinion  that  in  cases  of  homicide  the 
fact  that  the  accused  was  under  the  influence  of  liquor  may  be 
given  in  evidence  in  his  behalf.  The  effect  which  the  evidence 
ought  to  have  upon  the  verdict  will  depend  upon  the  other  cir- 
cumstances of  the  case.  Thus  in  Bex  v.  Carroll,  7  Car.  &  P.  145, 
which  was  a  case  of  murder  by  stabbing,  there  was  not,  as  the 
court  considered,  any  provocation  on  the  part  of  the  deceased, 
and  it  was  held  that  the  circumstance  that  the  prisoner  was 
intoxicated  was  not  at  all  material  to  be  considered.  Bex  v. 
Jfeahiti,  7  Car.  &  P.  297,  was  an  indictment  for  stabbing  with  a 
fork  with  intent  to  murder,  and  it  was  shown  that  the  pris- 
oner was  the  worse  for  liquor.  Alderson,  baron,  instructed  the 
jury  that,  with  regard  to  the  intention,  drunkenness  might 
be  adverted  to  according  to  the  nature  of  the  instrument  used* 
"If,"  he  said,  **  a  man  uses  a  stick,  you  would  not  infer  a  mali- 
cious intent  so  strongljr  against  him  if  drunk  when  he  made  an 
intemperate  use  of  it,  as  you  would  if  he  had  used  a  different 
kind  of  weapon;  but  where  a  dangerous  instrument  is  used, 
which,  if  used,  must  produce  grievous  bodily  harm,  drunken- 
ness can  have  no  effect  upon  the  consideration  of  the  malicious 
intent  of  the  party."  In  Bex  v.  Thomas,  Id.  817,  for  mali- 
ciously stabbing,  the  person  stabbed  had  struck  the  prisoner 
twice  with  his  fist,  when  the  latter,  being  drunk,  stabbed  him, 
and  the  jury  were  charged  that  drunkenness  might  be  taken 
into  consideration  in  cases  where  what  the  law  deems  sufScient 
provocation  has  been  given,  because  the  question  in  such  cases 
is  whetiier  the  fatal  act  is  to  be  attributed  to  the  passion  of 
anger  excited  by  the  previous  provocation;  and  that  passion,  it 
was  said,  is  more  easily  excitable  in  a  person  when  in  a  state  of 
intoxication  than  when  he  is  sober.    So,  it  was  added,  where  the 
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question  la  whether  words  have  been  uttered  witli  a  deliberaie 
purpose,  or  are  merely  low  and  idle  expression?,  the  drunken- 
ness of  the  person  uttering  them  is  proper  to  be  considered. 
But  if  there  is  really  a  previous  determination  to  resent  a  slight 
affront  in  a  barbarous  manner,  the  state  of  drunkenness  in 
which  the  prisoner  was  ought  not  to  be  regarded,  for  it  would 
furnish  no  excuse." 

It  must  generally  happen,  in  homicides  committed  by  drunken 
men,  that  the  condition  of  the  prisoner  would  explain  or  give 
character  to  some  of  his  language,  or  some  part  of  his  conduct, 
and  therefore  I  am  of  opinion  that  it  would  never  be  correct  to 
exclude  the  proof  altogether.  That  it  would  sometimes  be 
right  to  advise  the  juiy  that  it  ought  to  have  no  influence  upon 
the  case,  is,  I  think,  clear  from  the  foregoing  authorities.  In  a 
case  of  lengthened  premeditation,  of  lying  in  wait,  or  where  the 
death  was  by  poisoning,  or  in  the  case  of  wanton  killing  with- 
out any  provocation,  such  an  instruction  would  pl&inly  be 
proper. 

Assuming  the  foregoing  positions  to  be  established,  I  proceed 
to  an  examination  of  the  exceptions  to  the  charge  of  the  judge. 
It  is  difficult  to  know  precisely  what  was  meant  by  the  request 
to  chaige;  but  I  think  its  sense  may  be  expressed  thus,  that 
drunkenness  might  exist  to  such  a  degree  that  neither  an  inten- 
tion to  commit  murder,  nor  a  motive  for  such  an  act,  could  be 
imputed  to  the  prisoner.  It  was,  therefore,  asked  that  it  should 
be  left  to  the  jury  to  determine  whether  such  a  degree  of  intoxi- 
cation had  been  shown,  and  that  they  should  be  instructed  that 
if  it  had  the  prisoner  should  be  found  guilty  of  manslaughter 
only.  We  must  lay  out  of  view,  as  inapplicable,  the  case  of  a 
person  who  had  become  insensible  from  intoxication,  and  who 
was  performing  an  act  unaccompanied  b}'  volition.  There  was 
nothing  in  the  evidence  to  show  that  the  prisoner's  conduct  was 
not  entirely  under  the  control  of  his  will,  or  which  would  rendei 
it  possible  for  the  jury  to  find  that  he  did  not  intend  to  stab  the 
deceased  with  his  knife.  The  mind  and  will  were  no  doubt 
more  or  less  perverted  by  intoxication,  but  there  was  no  evidence 
tending  to  show  that  they  were  annihilated  or  suspended. 
Assuming,  therefore,  that  the  request  did  not  refer  to  such  a 
hypothesis,  the  only  other  possible  meaning  is,  that  it  supposes 
that  the  jury  might  legally  find  that  the  prisoner  was  so  much 
intoxicated  that  he  could  not  be  guilty  of  murder,  for  the  want 
of  the  requisite  intention  and  motive;  and  the  request  was  that 
they  might  be  so  instructed.     This  would  be  precisely  the  same 
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thing  as  advisiiig  them  that  they  might  acquit  of  murder  on 
account  of  the  priaoner's  intoxication,  if  they  thought  it  sufficient 
in  degree.  It  has  been  shown  tioat  this  would  be  opposed  to  a 
irell-eslablished  piincipltf  of  law.  The  judge  was  not  atliberty 
flo  to  chaigey  and  the  exception  to  his  refusal  cannot  be  sus- 
tained. What  he  did  charge  on  the  subject  of  intoxication  was 
more  fevorable  to  the  prisoner  than  he  had  a  right  to  claim.  It 
implies  that  if  he  was  so  far  intoxicated  as  to  be  deprived  of  his 
reaaoning  faculties^  it  was  an  excuse  for  the  crime  of  murder; 
or,  as  perhaps  it  was  intended  to  state,  that  he  could  not  be 
guilty  of  murder.  The  rule  which  I  hare  endeaTored  to  eaq^lain 
aaeu^ues  that  one  may  be  convicted  of  murder  or  any  other  crime, 
though  his  mind  be  reduced  by  drunkenness  to  a  condition 
which  would  have  called  for  an  acquittal,  if  the  obliquity  of 
mind  had  arisen  from  any  other  cause.  The  judge  ought  to 
hare  charged  that  if  a  man  makes  himself  voluntarily  drunk, 
that  is  no  excuse  for  any  crime  ho  may  commit  while  he  is  so; 
and  that  he  must  take  the  consequences  of  his  own  voluntary  act: 
Bex  V.  Thomas^  7  Gar.  &  P.  817.  The  charge,  therefore,  gave 
the  prisoner  the  chance  of  an  acquittal,  to  which  he  was  not 
entitled;  but  this  was  not  an  error  of  which  he  can  take  ad- 
vantage. 

The  judgment  of  the  court  of  sessions  was  reversed  by  the 
supreme  court,  on  the  ground,  as  it  appears  from  the  opinion, 
that  the  judge  altogether  withdrew  the  attention  of  the  jury 
£rom  the  considenition  of  the  fiict  that  the  prisoner  was  intoxi- 
cated. I  do  not  so  understand  the  charge;  all  the  evidence 
which  was  offered  to  show  the  prisoner's  condition  in  that 
respect  was  received  without  objection.  The  judge  refused  to 
chiuge  that  it  would  entitle  him  to  be  acquitted  of  murder, 
whatever  the  jury  might  think  of  its  degree.  Upon  the  question 
whether  it  could  be  taken  into  consideration  to  explain  or 
characterise  his  acts,  nothing  appears  to  have  been  said,  either 
hy  the  counsel  or  the  judge.  It  does  not  appear  whether  the 
whole  charge  is  given,  or  only  such  parts  as  were  excepted  to. 
As  I  do  not  find  any  error  in  the  portions  which  are  set  forth, 
I  am  of  opinion  that 'the  judgment  of  the  sessions  ought  not  to 
have  been  reversed  on  the  ground  that  it  is  not  sufficiently  full 
in  other  respects. 

Under  the  act  of  1866,  courts  of  error  are  to  order  a  new  trial 
when  they  are  satisfied  that  a  conviction  for  murder  is  against 
evidence  or  against  law,  or  that  justice  requires  another  trial/ 
p.  613,  sec.  8.  .  In  the  exercise  of  this  jurisdiction,  I  have  ex^ 
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amined  this  case  wiih  the  attention  which  its  importance  to  the 
prisoner  and  to  the  public  merits.  It  satisfactoiily  appeared 
that  the  prisoner,  without  any  proTocation  on  the  part  of  the 
deceased,  who  was  a  stranger  to  him,  came  upon  him  and 
stabbed  him  to  the  heart  with  a  knife.  The  jniy  haTe  found, 
and  upon  sufficient  evidence  as  I  think,  that  the  prisoner  in- 
tended to  kill  the  deceased.  The  case  is  within  the  principle 
of  People  T.  Clark,  7  N.  Y.  886,  and  People  y.  SuUivan,  Id.  896. 
Independently  of  the  question  of  intoxication,  already  disposed 
of,  the  evidence  disclosed  a  dear  case  of  murder. 

The  judgment  of  the  supreme  court  ought  to  be  reversed,  and 
the  proceedings  remitted  to  that  court,  with  directions  to  pro- 
nounce sentence  anew  against  the  prisoner. 

JuDGS  Habbis,  in  a  concurring  opinion,  held  that  the  instructions  as  to 
whether  the  crime  was  murder  or  manslanghter  were  proper  as  given.     H« 
affirmed  the  rule  that  intoxication  is  no  excuse  for  crime,  unless  it  was  off 
such  a  degree  as  to  deprive  the  offender  of  his  reasoning  faculties;  and  further* 
that  where  intent  is  an  essential  ingredient  of  the  crime,  the  law  will  presume 
that  one  intended  the  natural  consequence  of  his  aot,  in  the  absence  of  proof 
to  the  ooi^trary;  and  in  support  of  his  opinion,  the  cases  of  Bex  ▼.  Thomas^  7 
Gar.  &  P.  817,  and  Sex  v.  Meakin,  Id.  297«  were  cited,  and  the  language  quoted 
therefrom  as  found  in  the  principal  opinion  of  the  court.    He  also  cited  State 
V.  JfeCorte,  1  Speers,  384,  and  quoted  from  1  Bussell  on  Crimes,  p.  8,  to  the 
effect  that  an  intoxicated  man,  who  is  not  deprived  of  reason,  is  subject  to  the 
same  rule  of  conduct  and  same  legal  inferences  as  a  sober  man,  bnt  that  where 
provocation  has  been  received  which  would  mitigate  the  offense  of  a  sober  man, 
evidence  of  intoxication  may  be  considered  in  the  case  of  a  dmnken  man,  to 
determine  whether  that  provocation  was  in  truth  acted  upon.    KeU^  v.  State,  3 
Smed.  &  M.  518,  is  cited  to  the  same  effect.    So  Swom  v.  State,  4  Humph.  13e» 
PnieY.  State,  9  Id.  670,  and  HaUe  v.  State,  11  Id.  154,  are  referred  to  as  exam- 
pies  of  the  law  in  some  states  where  murder  is  classed  into  two  degrees,  "  will- 
ful, deliberate,  malicious,  and  premeditated  murder "  constituting  the  first 
degree,  and  all  other  cases  being  classed  in  the  second  degree.    Where  this 
distinction  prevails,  the  cases  hold  that  the  Jury  may  consider  the  effisct  of 
intoxication,  to  determine  there  has  bedn  that  deliberation  and  premeditation 
necessary  to  constitute  murder  in  the  first  degree.    In  conclusion,  the  judge 
reasserted  the  proposition  that  the  lower  court  committed  no  error  in  refus- 
ing to  charge  the  jury  that  they  should  convict  of  manslaughter  only  if  ihej 
were  satisfied  that  by  reason  of  intoxication  there  was  no  intention  or  motive 
to  commit  the  crime  of  murder.    He  found  no  error  of  the  trial  oonrt,  and 
therefore  concurred  in  the  order  reversing  the  judgment  of  the  supreme  oourt 
and  affirming  that  of  the  sessions. 

Confessions  ob  Dbolabations  or  Aoouskd,  \nass  Admisbibiji  nr  Evi- 
dence: See  Jones  v.  State,  62  Am.  Dec.  550,  an^  note  562,  citing  the  prior 
cases  in  the  series.  The  principal  case  is  cited  in  Balbo  v.  People^  19  Hon, 
429,  to  the  point  that  a  confession,  made  while  a  party  is  under  amtik  is 
competent  as  evidence,  unless  obtained  by  inducement  of  threats  or  promises; 
and  the  fact  that  a  confession  was  made  while  under  arrest  to  the  arresting 
officer,  without  furljier  evidence,  as  of  coercion  or  induoement,  will  not 
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der  it  inadmiaaible:  Murphy  v.  People,  63  N.  Y.  597;  Balbo  y.  People^  80  Id. 
498^  both  dting  the  priDcipal  caae. 

IssiLXiTY  AB  Dkfbnsb  IN  CRiMn^AL  PRORBCunox:  See  Carter  ▼.  SiaU,  62 
Am.  Dec  539,  and  caaea  cited  in  note  545.  The  principal  caae  is  cited  in 
Oack  V.  State^  40  Ind.  275,  and  /Vtery  y.  People,  2  Keyea,  430,  to  the  point 
that  one  is  not  aoooontiihle  for  acts  done  by  him,  if  his  mind  is  perverted  or 
dc&troyed  by  fixed  diaeaae,  though  snch  disease  be  bnmght  on  by  his  own 
Ticca. 

VOLWVTAKt  OB  IlffTSNTIONAI.    InTOXIOATIOV,   EmCT  AS  EXCUSS  OB  Ez 

TETUATiox  OF  Cbimi:  See  WkU^ord  ▼.  Commonwealth,  18  Am.  Deo.  782, 
note;  SUiU  v.  John,  49  Id.  396;  Carter  v.  Stale,  62  Id.  539.  In  Cluck  ▼.  State, 
40  Ind.  275,  the  doctrine  of  the  principal  case,  tliat  the  law  holds  persons  re- 
sponsible for  criminal  acts  committed  in  a  state  of  voluntary  iotoxication,  is 
reasserted,  and  the  court  aays  that  no  injustice  arises  from  so  holdiai^.  And 
see,  to  the aame  effect,  McKee  ▼.  People,  3  Abb.  Pr.,  N.  S.,  219;  S.  C,  34  How. 
Pr.  234;  and  the  same  case  on  appeal,  39  N.  Y.  1 16;  Lanergan  v.  People,  50 
Barb.  276;  S.  C,  6  Park.  Cr.  223;  People  v.  Batting,  49  How.  Pr.  396.  The 
Uci  tliat  by  reason  of  voluntary  intoxication,  not  amounting  to  insanity,  a 
prisonei  had  no  motive  or  intention  to  commit  crime,  will  not  excuse  nor  miti- 
gate the  crime;  and  it  is  not  law  that  the  crime  of  murder  can  be  reduced  to 
loaasUiighter  by  showing  that  the  perpetrator  waa  drunk  at  the  time  of  the 
commission  of  the  crime,  where  the  offense  was  such  that  if  it  were  committed 
by  a  sober  man  it  would  be  held  to  be  murder:  Kenney  v.  People,  18  Abb.  Pr. 
tM;  S.  C,  27  How.  Pr.  206;  Rafferty  v.  People,  66  IlL  124;  and  same  case  on 
appeal,  31  N.  Y.  337.  Evidence  of  intoxication  is  admissible,  however,  for 
the  purpose  of  determining  whether,  aa  the  result  thereof,  a  crime  was  com- 
mitted in  the  heat  id  passion:  McKee  v.  Peopie,  36  N.  Y.  116.  In  all  the 
above  authoritiea  the  principal  case  is  dted. 


Dain  v.  Wtokofp. 

[18  Hsw  TOBS,  45.] 

Aonoir  voe  Skduotion  of  Plaintiff's  Dauohteb  gahhot  bb  Bbtiatbd 
BT  Pboof  of  Ini>kntcbx  of  the  daughter  to  defendant,  whereby  the 
father  lost  the  right  to  her  services,  if  such  indenture  was  procured  as 
one  of  the  means  of  accomplishing  the  seduction. 

Iv  AcnoB  FOB  SBDUonoN  OF  PLAiBTiFr's  Dauohtbb,  Evidbbob  of  Plain- 
tiff's Gbkbbal  Moral  Chabactbr,  and  of  his  character  for  chastity 
in  particular,  is  not  adminible  in  mitigation  of  damages. 

Afpxal  from  a  judgment  of  the  supreme  court  affirming  the 
judgment  on  a  yerdict  for  damages  for  seduction  of  plaintiff's 
daughter.     The  facts  are  stated  in  the  opinion. 

Benjamin  O.  Ferris^  for  the  appellant. 

WiUiam  F.  Bruyn^  for  the  respondent. 

By  Court,  Combtock,  J.  When  the  case  was  here  on  a  formei 
occasion,  the  judgment  in  the   plaintiff's  favor  was  reversed. 
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and  a  new  trial  granted,  on  the  ground  that  he  was  not  entitled 
to  the  services  of  his  daughter  at  the  time  of  the  injury  com- 
plained of:  7  N.  Y.  191.  It  appeared  that  she  was  in  the  ser- 
vice of  the  defendant,  and  bound  to  him  as  an  apprentice,  when 
the  seduction  took  place.  In  disposing  of  the  case  upon  that 
ground,  it  was  remarked  by  the  judge  who  gave  the  opinion, 
that ''  unless  the  defendant  procured  the  daughter  to  enter  into 
his  service  with  a  view  to  her  seduction,  of  which  there  is  no 
pretense,  the  plaintiff  should  have  been  nonsuited." 

On  the  second  trial,  which  is  now  under  review,  Sally,  the 
daughter,  on  being  recalled  to  the  witness  stand,  testified  that 
the  defendant,  in  maldng  advances  to  her  about  a  week  after 
the  indentures  of  apprenticeship  were  signed,  told  her  that  he 
had  had  her  bound  to  him  for  th<5  purpose  of  having  connection 
with  her.  She  also  stated  that  she  had  testified  to  the  same 
fact  on  the  first  trial,  but  in  this  respect  she  veas  distinctly  con- 
tradicted by  other  witnesses. 

As  a  legal  proposition,  we  do  not  doubt  that  the  defendant 
cannot  defeat  the  action  by  interposing  an  indenture  of  appren- 
ticeship, which  he  procured  as  one  of  the  means  or  instrumen- 
talities of  accomplishing  the  seduction.  Nor  can  it  be  denied 
that  the  evidence,  if  credited,  had  a  tendency  to  prove  that,  hav- 
ing formed  the  design  of  seducing  this  girl,  he  had  her  bound 
to  him  in  order  to  facilitate  the  attainment  of  that  end.  We 
have  no  hesitation  in  saying  that  the  evidence  was  delivered 
under  circumstances  of  great  suspicion,  such  as  would  justify 
the  supreme  court  in  setting  aside  the  verdict.  We  are  inclined 
to  think  that  a  new  trial  ought  to  have  been  granted  by  that 
court.  But  the  question  is  not  one  of  law.  It  is  a  questiou 
purely  of  the  credit  to  be  given  to  the  vritness;  and  this  court 
has  no  right  to  interfere,  even  if  we  wholly  disbelieve  the  state- 
ment on  which  the  verdict  was  founded.  We  can  only  correct 
errors  of  law,  and  we  cannot  pronounce  a  judgment  founded  on 
our  impressions,  or  even  our  convictions,  that  the  evidence  is 
untrue. 

The  evidence  offered  to  show  that  the  plaintiff's  general  moral 
character,  and  his  character  for  chastiiy  in  particular,  were  bad» 
was  properly  excluded.  It  is  true  that  in  actions  of  this  kind 
compensation  is  given  for  the  injured  sensibilities  of  the  parent, 
and  that  a  pecuniary  value  is  placed  upon  the  society  and  atten- 
tions of  a  virtuous  daughter.  But  to  justify  evidence  of  bad 
reputation  in  general,  or  in  a  particular  respect,  it  must  first  bo 
shown  that  the  sensibilities  of  such  a  parent  are  less  acute,  and 
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that  the  society  and  afiections  of  a  virtuous  daughter  aie  to  him 
less  valuable  than  to  other  men.    This  cannot  be  affirmed  in 
fact,  and  there  is  no  such  presumption  in  law. 
Judgment  affirmed.  

Pabsrt  ok  PxBaov  nr  Looo  Pakeiitis  Suivo  iok  Skductioh  ov  Ixt akv 
FsMALi  niQBt  bear  to  her  the  relation  of  master,  and  be  entitled  to  her  aer* 
▼ioea  in  order  to  recover  damagea:  Furman  ▼.  Van  8%te^  56  N.  Y.  441,  citing 
the  principal  case. 

SxDUOTioN,  Admimobilitt  OF  Eyidbncb  ov  Chabacteb  and  SociaXi  Poai- 
TiON  or  PLAiKTifv  in  mitif;ation  of  damagea:  Weaver  v.  Bachert,  44  Am.  Dec 
159,  and  note  175;  MeAuloff  ▼.  Birkhead,  55  Id.  427.  On  the  prior  appeal 
in  this  caae,  in  addition  to  the  point  mentioned  in  the  above  opinion,  the 
oonrt  decided  that  evidence  to  prove  the  bad  character  of  the  plaintiif  waa 
inadminible:  7  N.  T.  191.  The  principal  case  was  miscited  in  Oray  ▼.  Dur*  ^ 
Und,  50  Barb.  212,  as  an  authority  for  the  proposition  that  evidence  is 
admissible  of  the  giving  of  poison  by  the  seducer  to  the  female  sedaoed;  such 
evidence  was  apparently  admitted  without  objection  in  the  lower  court,  as 
appears  by  the  statement  in  the  report  of  the  case  on  the  former  appeal:  7 
N.  Y.  191;  but  the  point  is  not  referred  to  nor  passed  on  by  the  court  on 
either  appeaL 

Tui  nuNdPAL  CASK  IS  cmD  in  Oodjrty  v.  Johrutoti,  1  Eeyes,  559,  and  irU- 
cox  V.  HawUy^  81  N.  Y.  652,  to  the  point  in  the  opinion,  that  the  court  of 
appeals  will  only  correct  errors  of  law,  and  will  not  look  into  the  facts  except 
to  see  if  the  Twdict  or  findings  are  founded  on  evidence,  and  if  so,  the  Judg- 
ment will  not  be  reversed  because  of  an  error  of  fact. 


GoNGBEVE  V.  Morgan. 

[18  Hkw  ToUp  84.] 

SzoAYlnoH  or  Highway  wrraouT  Authority  Rkndiu  Psbsoh  Kb- 
8POV8IBUI  roB  WoBK,  LiABLB  for  damap^es,  to  one  who,  using  due  care, 
falls  in  and  is  injured;  and  the  fact  that  Buch  person  provided  proper 
guards  or  coveiinga  will  not  affect  his  liability,  if  they  became  unsafe  or 
were  insufficient  at  the  time  of  the  accident,  each  person  being  bound,  at 
his  peril,  to  keep  the  highway  safe. 

Appeal  from  a  judgment  of  the  New  York  superior  court  for 
damagee  for  a  personal  injury.  Defendants,  being  owners  of  a 
house  and  lot  in  New  York  city,  contracted  for  the  construction 
of  a  Tault  in  tl\e  sidewalk.  The  contract  particularly  required 
the  contractor  to  provide  suitable  covering  of  specified  nature, 
for  the  necessary  excavation,  which  was  done;  but  the  evidence 
on  the  trial  showed  that  if  the  covering  as  originally  placed  was 
sufficient,  it  afterward  became  unsuitable  and  unsafe.  While 
it  was  in  this  insufficient  condition,  James  M.  Congrevo,  the 
plaintiff,  together  with  David  M.  Oongreve,  his  infant  son,  while 
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passing  along  the  sidewalk,  came  upon  the  flag-stones  covering 
the  defendant's  Tault,  when  they  fell,  and  the  two  Congreves 
were  precipitated  into  the  vault  and  much  injured.  The  pres- 
ent action  was  brought  in  the  name  of  the  father  .to  recover 
damages  for  his  injury;  and  the  decision  of  the  superior  court 
here  reviewed  is  reported  in  4  Duer,  439.  The  case  of  Daniel 
Congreve,  which  is  referred  to  in  the  opinion,  was  another  action 
arising  out  of  the  same  facts,  and  brought  in  behalf  of  the  child 
by  his  guardian  for  the  injury  sustained  by  the  child,  and  is 
reported  under  the  name  of  Congreve  v.  Smithy  6  Id.  495,  and 
on  appeal,  18  N.  Y.  79. 

Dusenbury  and  Van  Wagoner,  for  the  appellants. 
3Iorri8on  and  Browne,  for  the  respondent. 

By  Court,  Stbono,  J.  The  principles  laid  down  by  this 
court,  in  the  case  of  David  Con^^^ve,  by  his  guardian,  against 
these  defendants,  require  that  the  judgment  in  this  case  should 
be  affirmed. 

11.  Att  made  a  point  on  the  part  of  the  defendants,  in  addition 
to  the  questions  raised  in  the  other  case,  that  although  the 
stone  over  the  area  was  unsafe  for  the  purpose  of  a  covering,  as 
found  by  the  jury,  if  it  was  fractured  after  it  was  laid  by  the 
wrongful  acts  of  others,  and  the  injury  arose  from  this  cause, 
the  defendants  would  not  be  liable,  at  least  not  without  proof 
that  they  had  notice  of  its  condition,  and  were  under  an  obliga- 
tion to  i*epair. 

The  liability  of  the  defendants  does  not  depend  upon  their 
negligence,  either  in  providing  an  unsuitable  stone,  or  iii  con- 
tinuing the  use  of  it  after  it  had  become  xmsuitable  from  any 
cause,  but  from  the  fact  that  the  stone  was  unsafe  at  the  time 
the  injury  occurred,  and  thereby  occasioned  the  injury.  When 
the  stone  became  unsafe  for  any  reason,  the  area  was  a  public 
nuisance,  in  like  manner  as  any  injury  or  obstruction  to  the 
street  would  be;  and  the  defendants,  who  continued  it,  were 
responsible  for  it  to  the  public,  and  to  individuals  receiving 
special  damage  from  it  without  negligence  on  their  part,  for 
the  damage  sustained.  They  were  bound,  at  their  peril,  to 
keep  the  area  covered  in  such  a  manner  that  it  would  be  as  safe 
as  if  the  area  had  not  been  built.  This  measure  of  liability  is 
essential  to  the  public  interests  and  the  protection  of  the  rights 
of  individuals. 

The  case  of  Daniels  v.  Potter,  4  Car.  &  P.  262,  is  entirely 
unlike  the  present    The  doctrine  of  that  case  is  well  stated  in 
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Che  brief  note  of  the  reporter,  that  "  a  tradesman,  who  has  a 
cellar  opening  upon  the  public  atreet,  is  bound,  when  he  uses 
it,  to  take  reatsonable  care  that  the  flap  of  it  ia  so  placed  and 
secured  as  that,  under  ordinary  dreumstances,  it  shall  not  fall 
down;  but  If  the  tradesman  has  so  jdaeed  and  secured  it,  and  a 
wrong-doer  throws  it  oyer,  the  tradesman  will  not  be  liable  in 
damages  for  any  injury  occasioned  by  it."  No  question  of  lia- 
bility for  a  consequential  injury  from  a  direct  iuTasion  of  the 
street,  or  wrongful  act,  was  iuTolved  in  the  case. 

It  is  also  suggested  that  the  defendants  are  not  under  the 
same  liability  to  their  tenants,  in  respect  to  this  area  as  to 
other  persons;  but  it  does  not  appear  in  this  case  that  the  plaint- 
iff occupied  any  part  of  the  building  with  whieh  the  area  is 
connected,  or  has  used  the  area  for  any  purpose. 

Ebuixn,  jr.,  was  absent. 

All  the  other  judges  conouned. 

Judgment  aflrmed. 

LuKUTT  ow  PBonanr  Ownm  worn  Darsutivs  SnawAULi  Bm  aolt  ts 
Bnmmbiff  t.  BprktgfiMt  OS  Am.  Dibo.  85<^-V7;  or  for  vmsTstiiif  or  obstmedag 
hii^wayt  2)|9er(  T.  Mbesdl^  1»  Id.  575,  sad  not*  Ml.  Ote  iaIarfBriag  with 
a  hi^wmy  without  pormisaon  Is  a  wrong-dov,  sad  it  thortfore  liable  m  aa 
famror  thai  no  one  shsli  be  iajaied  by  hit  wiongfid  om  of  the  bi^wmys 
€hmimm  v.  Nem  Tmh^  6  Bosw.  503;  BMim  v.  Mmmi^  SS  How.  Pr.  S4;  fi. 
C  4  Bobt  564;  Irwkm  v.Wood.  51  K.  Y.  S28;  Ham  v.  Ma$otQf  y.  F.,  S7 
N.T. Super. Ct.47t^ all citiqg the prinotpsloMO.  hk8taBkmr.gM,MhtaAk 
121,  8.  a  oo  appesl,  44  K.  Y.  432;  ia  oommenting  oa  the  ptiadpel  cam^  the 
lourt  hold  thet  a  penoa  ao  aetiig  a  ndewolk  and  leevinf  it  ia  a  deagewwe 
ooodition  is  liable  for  injuries  oanead  thereby,  whether  be  knew  it  to  be 
dangsrooe  or  not,  end  irreepective  of  any  penaianoQ  of  the  public  antheri- 
tieo  to  do  the  work  from  whieh  the  injory  aroee.  Bach  nee  of  a  highway  ia 
oaid  to  oooatitate  a  nniaanee,  and  the  party  oontiBaing  it  ia  bonnd  at  bia 
peril  to  keep  the  highway  aafe^  and  ia  liable  irreapeotiTe  of  negligence:  /rvifi 
v.lFood,  4  Robt  143;  Clifimi  v.  Aim,  44  N.  Y.  Snper.  Ct.  302;  dting  the 
principal  oaae.  Tboa  a  peraon  cooatmcting  an  area  in  a  highway  ia  bound  to 
keep  it  aafe,  and  ia  liable  if  a  proper  oorering  placed  by  him  waa  misplaced 
or  renderDd  nnaafe  by  a  third  party:  AmUnou  v.  Didtie,  26  How.  Pr.  1 17;  8.  C^ 
1  Kobt  245,  citing  the  principal  caae.  ffmcfetf  ▼.  2Voy,  4  Abk  App.  Dec.  570, 
8.  C,  1  Keyea,  280^  la  diatingnieked  bom  the  prinoipal  eaae^  the  rule  there 
etated,  thjit  liability  attachee  for  ezeavation  in  a  highway  whan  anch  nee  of 
the  atroet  ia  unauthoriaod,  being  held  not  to  apply  ao  atriotly,  nor  to  impcee 
the  UaUlity  of  aa  inanror,  where  the  enavatieB  la  Mida  Iqr  aathorltyef 
the  town  or  city. 


4M  Tabob  v.  Bbadlsi.  [New  Tork^ 

Tabob  v.  Bbadlet. 

[UXsvTon.10t.] 

OomrmwAMcm  ow  Lamd  vr  Hsm  Ain>  Boi;5i»,  buy  Makbkq  «o  Mmu» 
Of  Ainr  WAfm  Friyilsos  m  pvt  of  the  gnnted  pwmiiai^  will  not  to 
oooftraod  M  eanying  the  right  of  flooding  other  land  of  tho  graotor^ 
OMfoly  beoonie  the  granted  pfomiaea  tnblade  a  mfll-daniy  pond*  and  mill,. 
by  which  the  grantor  wia  aoonstomed,  dowa  to  the  tioM  of  the  oonTey^ 
anee,  to  flood  moh  other  Undi^  thej  lying  aomewhat  farther  up  atreaaa 
tiian  the  bonndary  of  the  traet  oonToyed. 

ImnaiTioir  to  Geakt  Riobt,  am  AnvwrMKAxr  lo  Pboioipal  Sobjict  or 
OmnrBTAiroi^  which  la  in  no  way  anggealad  by  Ha  terma,  and  la  to  bo 
ezerciaed  npon  other  landa»  oan  only  be  impJied  from  proof  of  ciroun* 
aUooea  attending  the  oonTeyanoe^  aneh  aa  the  value  of  the  ri^t  eem- 
pared  with  the  ▼alae  of  the  land  withont  it,  or  the  open  and  conthwed 
nae  of  anch  right  on  the  land  with  grantor^a  knowledge. 

PUBimrriov  that  Qravtob  Khowb  OonDinoir  ov  bb  Lutd  la  ao^ 
appUoable  to  non-reeident  proprietor  of  a  large  traet  of  land  whfch  !»• 
anbjeot  to  the  ooonpatien  and  improfemit  of  mare  aqnattark  Ap 
Dmio,  J. 

Aptial  from  n  judgment  of  the  sopreme  oonrt  alBrmiiig  i^ 
judgment^  on  a  report  of  a  referee,  in  favor  of  plaintiff,  in  na 
action  of  damages  for  flooding  his  land.  The  land  in  qneetioA 
was  part  of  a  large  tract  formerly  belonging  to  the  Holland 
Land  Oompany,  which  company  conveyed  a  nomber  of  acrea  t» 
William  Van  Horn,  by  a  deed  which  included  "  privileges  and 
appurtenances,"  but  did  not  make  mention  of  any  mill  privilege 
or  right  of  flooding  adjoining  lands.  There  vras,  however,  a 
stream  crossing  the  land  conveyed,  on  which  was  a  mill-dam, 
which,  as  bmlt  and  used  at  the  time  of  granting  the  land  t» 
Van  Horn,  flooded  the  land  higher  up  stream  than  the  line  of 
the  grant.  Van  Horn  continued  to  use  the  dam  in  the  sam# 
way,  and  so  did  the  defendant  in  this  action,  who  claimed  under 
him.  But  the  plaintiff,  who  acquired  the  title  of  the  Holland 
Land  Oompany  to  the  land  up  stream,  objected  to  its  being  thna 
flooded,  as  a  nuisiiMe;  and  brought  this  action  for  an  injunc- 
tion  and  damages.  13ie  referee  reported  in  his  lavor,  and  the^ 
supreme  court  sustained  his  dedsion,  holding,  in  an  opinioa 
hy  Marvin,  J.,  not  reported,  that  the  phrase  **  privileges  and 
appurtenances''  is  not  broad  enough  to  cany  a  right  of  flooding: 
adjacent  lands,  bat  that  A  grantee  undsr  n  deed  by  metes  and 
bounds,  without  mention  of  the  water  Hi^  takes  ike  traei 
eonvqred  as  land  only. 

iniKem  Iteyion,  f  or  the  appeOaal. 
F.J.  JUUsM,  f or  the  lespondent 
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By  Courts  Pbatt,  J.  The  eonyejmnoei  under  which  the  de- 
fendants claim  title,  upon  their  face»  porport  to  convey  simply 
the  lands  within  the  boundaries  described  in  such  conveyancee. 
There  is  no  allusion  to  any  mill,  or  water  rights  or  privileges, 
contained  in  them.  If  anything  more  than  the  lands  thus  de« 
scribed  i>assed  by  those  conveyances,  it  must  pass  by  reason  of 
being  in  some  manner  attached  or  annexed  to  the  premises,  so 
as  to  pass  as  appurtenant  to  them,  or  the  conveyances  must  have 
been  made  under  such  circumstances  as  would  lead  necessarily 
to  the  conclusion  that  the  collateral  privileges  claimed  were  de- 
signed to  pass  with  the  land. 

The  right  to  flow  the  lands  of  another,  like  a  right  of  way,  is 
an  easement,  and  can  only  be  created  by  grant.  And  where  an 
easement  already  exists,  and  is  attached  to  lands,  it  is  well  estab- 
lished that  it  will  pass  by  a  conveyance  of  the  lands  as  an  appur- 
tenant. But  when  the  original  conveyance  was  made  in  this 
case  there  was  no  easement  in  existence.  A  man  cannot  have 
an  easement  over  his  own  lands.  The  definition  of  an  easement 
is  the  right  which  one  man  has  to  use  the  land  of  another  for  a 
specific  purpose:  8  Kent's  Com.  528.  No  easement,  therefore^ 
being  in  existence  at  the  time  of  the  original  conveyance,  it 
could  not  pass  as  appurtenant  to  the  land  conveyed.  This  has 
frequently  been  held  in  the  case  of  a  right  of  way.  In  Orant  v. 
Chase,  17  Mass.  448  [9  Am.  Dec.  161),  it  was  held  that  the  con- 
veyance of  a  specific  piece  of  ground,  carved  out  of  a  laiger 
piece  held  by  the  grantor,  and  described  by  metes  and  bounds, 
carries  nothing  which  is  not  included  within  the  boundaries; 
thai  a  right  of  way  through  the  premises  of  the  grantor  does 
not  pass.  In  that  case  two  tenements  were  held  l^  the  same 
person,  one  of  which  was  occupied  by  the  owner,  and  the  other 
was  leased  from  time  to  time,  and  occupied  by  tenants.  There 
was  only  one  well  and  outhouse  for  both  tenements,  which 
were  used  in  common  by  the  occupants  of  both.  The  leased 
tenement  was  afterwards  sold,  the  premises  being  described  in 
the  oonv^yanoe  by  metes  and  bounds,  **  with  all  the  privileges 
and  appurtenances  thereto  belonging/'  The  purchaser  and  his 
grantees  claimed  that  the  right  to  use  the  well  and  outhouse 
psonnd  to  them  by  the  oanveyaaee,  but  the  court  held  as  above 
stated. 

Soin  JUbiSM  V.  «X>rd^  21fet  387  [87  Am.  Deo.  86],  iiwBS 
held  that  '*  when  the  owner  of  two  adjoining  mssswsgss  or  Ms 
id  land,  one  of  which  he  occupies  and  the  other  he  Issses,  eoA- 
slnets  a  dfSiB  from  the  messuage  which  he  lessss  thioogli  ike 
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lanclB  which  he  oceopies.  into  a  oommon  sewer,  and  permits  his 
tenants  to  use  it  for  ten  years  and  moro,  and  then  sells  both 
messuages  and  lots  on  the  same  day  to  different  pnrchasers,  and 
in  his  deed  to  the  purchaser  of  the  lot  which  he  fonnerly  leased 
does  not  mention  the  drain,  such  purchaser  acquires  no  right 
by  the  deeil  to  the  use  of  the  drain  through  the  other  lot  of 
land,  if  he,  by  reasonable  labor  or  eacpense,  can  make  a  drain 
without  going  through  that  land." 

In  Whalley  ▼.  Tompson.  1  Bos.  A  PuL  871,  it  was  held  that 
when  "  one,  being  seised  in  fee  of  the  adjoining  closes  A  and 
B,  oyer  the  former  of  which  a  way  had  immemorially  been 
used  to  the  latter,  devises  B  with  the  appurtenances,  the  devisee 
cannot,  under  the  word  *  appurtenant,'  claim  a  right  of  way  over 
A  to  B,  as  no  new  right  of  way  is  thereby  created,  and  the  old 
one  was  extinguished  by  the  unity  of  seisin  in  the  devisor/' 

So  in  Manning  v.  Smith,  6  Conn.  289,  it  was  held  that  **  when 
the  subject-matter  of  a  deed,  as  described  in  the  premises,  was 
a  certain  piece  of  land,  and  the  habendum  was  of  the  premises, 
with  all  their  ai^urtenancea,  a  right  to  the  use  of  the  water 
conducted  artificially  on  the  premises  from  the  other  land  of  the 
grantcMT,  in  the  manner  in  which  it  was  enjoyed  by  him  at  the 
time  of  the  grant,  did  not  pass  by  the  deed."  It  was  laid  down 
in  that  case  that  **  the  subject-matter  of  a  deed  is  to  be  ascer- 
tained from  the  premises:"  OayeUy  v.  Bethune,  14  Mass.  49  [7 
Am.  Deo.  188);  PlarU  v.  James,  2  Nev.  &  M.  517;  a  C,  6  Bam. 
A  Adol.  791;  6  Nev.  &  M.  282;  4  Ad.  &  El.  749. 

There  are  a  great  many  cases  where  it  has  been  held  that  some 
collateral  privileges  pass,  by  the  conveyance,  with  the  main  sub- 
ject of  the  grant.  Such  has  been  held  to  be  the  effect  of  a 
conveyance  in  terms  of  a  "manor,"  '^ messuage,"  or  "farm," 
known  "  by  a  certain  name,  and  including  sundry  distinct  tene- 
ments, buildings,  or  fields,  which  have  been  used  with  the 
principal  thing,  and  reputed  parcel  of  it."  All  these  would 
pass  under  the  general  name  of  the  "  manor,"  "  messuage,"  etc. 
**  They  paaa,  not  as  appurtenances,  but  as  parcel  of  the  granted 
or  devised  premises,  upon  the  intention  of  the  parties  as  col- 
lected from  the  instrument  and  explained  by  reference  to  the 
facts:"  Whitney  v.  Olney,  8  Mason,  280.  So  the  conveyance 
in  terms  of  a  "mill"  or  "mill-race"  or  "privileges"  would 
undoubtedly  pass  the  right  to  flow  sufficient  to  raise  the  necea* 
aaiy  head  of  water  to  cany  the  mill:  Le  Boy  v.  PlaU,  4  Paige, 
77;  4  Kent's  Com.  617. 

Such  were  most  if  not  all  the  cases  dted  upon  the  aigument 
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by  the  dcfendanti'  coniiBel.  In  the  case  of  he  Boy  t.  PUUt,  4 
Paige,  77,  the  conveyance  was  of  a  "  mill  lot/'  with  the  *'  milt 
stream."  In  the  case  of  New  Ipewich  Factory  y.  Batckelder,  3 
N.  H.  190  [14  Am.  Dec.  846],  the  premises  were  conveyed  with 
one  half  of  ''  all  water  privileges ''  and  "  all  other  privileges  an- 
nexed to  or  belonging  to  the  premises."  In  these  cases  it  was 
held  that  everything  attached  to  the  mills  and  necessary  to 
manage  them  passed  by  the  conveyance:  Kenty.  Waiie^  10  Pick. 
188;  Nicholson  v.  Chamberlain^  Cro.  Jac.  121;  Kieffer  v.  Imltoff, 
26  Pa.  St.  438;  Ibrtnish  v.  Lombard,  18  Met.  109;  Farrar  v. 
Stackpole,  6  Greenl.  164  [19  Am.  Dec.  201].  In  Thayer  v.  Payne, 
2  Cush.  827,  two  lots  were  owned  by  the  same  person.  At 
the  time  of  convoking  one  there  was  a  drain  from  the  house 
across  the  other.  The  description  is  not  given  in  the  report  of 
the  case,  but  I  infer  from  the  opinion  of  Fletcher,  J.,  that  it 
purported  to  convey  the  house  and  lot,  with  the  privileges  and 
appurtenances  thereto  belonging,  etc.  It  was  held  that  if  the 
use  of  the  drain  was  necessary  to  the  beneficial  use  of  the  prem- 
ises granted,  it  passed  Try  the  conveyance.  If  the  house  and  lot 
were  conveyed  in  terms,  no  one,  I  think,  will  dispute  the  cor- 
rectness of  the  decision.  It  would  come  clearly  within  the 
principle  laid  down. 

In  the  case  of  Oakley  v.  Stanley,  6  Wend.  523, 1  understand 
that  the  conveyance  under  which  the  right  was  claimed  was  of 
the  premises,  including  the  "  dam  "  in  terms — that  the  dam  waa 
actually  mentioned  in  the  deed.  If  that  was  so,  it  would  clearly 
come  within  the  other  cases  I  have  cited.  Besides,  it  was  proved 
in  that  case  that  the  consideration  of  the  conveyance  was  sotue 
one  thousand  two  hundred  and  fifty  dollars,  and  that  the  prin^ 
cipal  value  of  the  premises  conveyed  consisted  in  the  mill 
privilege. 

As  I  have  before  suggested,  it  is  not  necessary  to  contend  that 
a  deed  purporting  to  convey  by  metes  and  bounds  may  not  be 
legally  construed,  in  the  light  of  th^  surrounding  circumstances, 
to  include  also  privilc^jes  annexed  to  or  connected  with  the 
main  subject  of  the  grant. 

In  the  case  at  bar  there  was  no  proof  of  the  kind.  It  was  nut 
even  proved  that  the  grantors  knew  of  the  existence  of  the  dam 
at  the  time  of  the  conveyance.  It  is  not  proved  bj  what  author- 
ity the  mill  was  built;  whether  the  builder  was  a  mere  trespasser, 
whether  he  held  a  contract  for  the  land,  or  whether  he  had  a 
license  from  the  owners  to  build.  It  does  not  appear  how  the 
mill  privilege  would  affect  the  value  of  the  lot;  whether  it  would 
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constitute  a  very  snull  or  a  very  large  proportion  of  the  value  of 
fhe  whole  premiaea.  The  deed,  on  its  face,  purports  to  convey 
simply  the  laud  within  its  boundaries.  If  it  be  claimed  that 
other  privileges  were  intended  by  the  parties  to  be  conveyed, 
surely  the  burden  of  proof  is  upon  the  defendants  to  show  the 
surrounding  circumstances  which  would  authorize  the  court  to 
give  to  it  an  effect  beyond  its  strict  literal  interpretation,  so  as 
to  cany  with  the  main  subject  of  conveyance  the  right  to  flow 
other  lands.  No  such  proof  having  been  given,  we  must,  I 
think,  assume  that  it  was  the  design  of  the  parties  thai  the 
grantee  should  only  take  the  premises  included  within  the 
boundaries  contained  within  the  deed,  and  the  judgment  must 
be  affirmed  with  costs, 

JomrsoN,  0.  J.,  Boosbvelt,  Habbis,  and  Dmo,  JJ.,  concurred, 
the  latter  putting  some  stress  upon  the  special  droumstanoes 
that  at  the  time  the  Holland  Land  Company  conveyed  to  Van 
Horn  there  was  probably  no  dam  upon  the  premises,  it  having 
been  swept  away  a  few  days  before;  and  if  otherwise,  the  pre- 
sumption that  the  grantor  knows  the  condition  of  his  land 
Bhould  not  be  applied  to  a  case  like  this,  of  the  owner  of  a 
great  tract  of  wild  land,  subject  to  the  occupation  and  improve- 
ment of  mere  squatters. 

'  SmoHa  and  Sxldbk,  JJ.,  dissented. 

OoMsiOGK,  J.,  did  not  sit  in  the  case. 

Judgment  affirmed. 


ApPUSTBI ANOBB,  WUEIT  PAflS  A8  InOIDBNT  TO  QbAHT  OV  LaHD  BT  Ml 

AND  BoinrDS:  Morgan  v.  Mtuon,  65  Am.  Deo.  464»  and  note  47S.  Where  % 
eonveyaaoe  on  its  face  conveys  lands  by  metes  and  bounds^  nothing  mora 
than  the  lands  are  earned;  bat  such  a  deed  may  be  oonstnied  in  the  light  of 
vorroonding  oiroumstanoes  to  include  privileges  appurtenant  to  the  main 
vnbjeot  of  grant:  Voarhets  v.  Burchard,  6  Lans.  178;  S.  C,  65  N.  Y.  106; 
JCUmer  v.  WiUon,  49  Barb.  86;  Parmm  v.  JohnBon^  68  N.  T.  65;  thos  the 
general  right  of  sewerage  wonld  pass  as  appurtenant  to  a  house  where  water 
and  drain  pipes  were  oonneoted  with  the  sewer  at  the  time  of  oonveyanoe: 
ihten  v.  ColUnBt  20  Hun,  476,  all  citing  the  principal  case.  In  Babeoek  v. 
Utter,  1  Abb.  App.  Dec.  27,  &  C,  32  How.  Pr.  452,  1  Reyes,  409,  it  is  said 
that  there  is  nothing  in  the  principal  case  to  oonflict  with  a  decision  that  a 
mortgage,  though  without  the  word  "appurtenance  "  or  its  equivalent,  cover- 
ing land  on  which  is  a  mill  worked  by  water-power  brought  by  a  watercourse 
•over  adjoining  land  passes  the  mortgagor's  right  in  the  mill  and  water-power; 
smd  in  Ogden  v,  Jennings,  62  N.  Y.  532,  citing  the  principal  case,  it  is  said 
that  a  grant  of  a  mill  ought  to  include  an  appurtenant  water  right;  but  a 
■lere  oonvenienoe  never  passes  as  an  appurtenance  or  incident  right. 
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Yale  v.  Dedebeb. 

[UakwTon.MtJ 
MaJUOKD  WOMAHli  BrnfAMLTM  EotATK   IS  NOT  CSABOID  WlfS  LlAMLIff 

for  otdfauoy  promlwny  note  given  bj  her,  aa  nuety  for  her  liiialMMd. 
To  Obsati  Chaxos  ov  Mabrxid  WoiiAir'k  Estate  It  man  vm  Saowir 

either  that  the  debt  waa  oontraeted  for  the  benefit  of  her  aeparato  eafcateb 

or  for  her  benefit  on  the  credit  of  anoh  estate. 
XjAW  CoKGEBimra  FBOFntrr  Riohtb  of  Mabiwid  Womir,  and  partUmlarlj 

as  to  separate  property  rights,  disonssed. 

Appeal  from  a  judgment  of  the  supreme  ooort  charging  the 
lands  of  a  married  woman  wiih  payment  of  her  promissory  note. 
Kotes  had  been  gi^en  by  the  husband  and  the  wife  for  property 
purchased  by  him,  the  wife  joining  in  them  as  surety  only.  It 
appeared  that  the  plaintiff  refused  to  sell  to  the  husband  unless 
the  wife  would  join  in  the  notes  for  the  price;  that  she  did  so 
on  that  request;  and  that  the  note  in  suit  was  giyen  by  husband 
and  wife  in  renewal  of  the  notes  originally  giyen.  The  supreme 
court,  on  the  trial,  held  (21  Barb.  286)  that  wiUiout  the  wife's 
separate  estate  having  been  enhanced  by  the  purchase,  the  note 
<x>uld  be  enforced  as  an  equitable  charge  against  her  estate; 
mnd  decreed  accordingly.    She  appealed. 

T.  B,  Fdrris,  for  the  appellant. 

H.  B.  MygaUf  for  the  respondent. 

By  Oourt,  Oomsiock,  J.  If  we  assume  that  the  lands  of  Mis. 
Dederer,  the  appellant,  which  the  pUdntiff  seeks  to  charge  aa 
her  separate  estate,  are  held  under  a  trust  for  her  separate  use, 
and  if  the  trust  was  created  since  1880,  the  judgment  appealed 
from  is  erroneous  for  reasons  depending  on  that  assumption 
alone.  By  the  law  of  uses  and  trusts,  as  revised  in  that  year, 
1  B.  S.,  pp.  728,  729,  there  can  be  no  express  trusts  in  lands 
except  such  as  the  statute,  section  65,  authoriaes,  and  in  re- 
apect  to  those,  it  is  declared,  section  60,  that  **  eyety  express 
trust,  Tslid  in  its  creation  (except  as  otherwise  provided  for), 
ehall  vest  the  whole  estate  in  the  trustees,  subject  onl^  to  the 
execution  of  the  trust.  The  persons  for  whose  benefit  Uie  trust 
is  created  shall  take  no  estate  or  interest  inrthe  lands,  but  may 
enforce  the  performance  of  the  trust  in  equity.''  Now,  a  mar- 
ried woman  may  be  the  beneficiary  in  any  one  of  the  trusts 
which  the  statute  allows  to  be  created,  but  like  other  beneficia- 
ries, her  power  is  qualified  by  the  section  quoted.  She  cannot 
alienate  or  incumber  the  title,  which  is  entirely  in  the  trustee. 
Am  she  takes  ''no  estate  or  interest,"  she  has  nothing  to  dispose 
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of 9  eifber  abeolutelj  by  a  Bale  or  contiugcuily  by  a  charge  which 
may  reeult  in  a  Bale:  L*Am<mreuas  t.  Van  Rensselaer,  1  Barb. 
Oh.  87;  N(n^  t.  Blakpman,  3  Sandf.  531.  The  power  to  dis- 
pooe  of  the  accruing  income  under  one  of  these  tmsts  need  not 
now  to  be  considered,  because  the  decision  under  review  requires 
the  land  itself  to  be  sold  in  default  of  personal  estate  sufficient 
to  pay  the  debt  in  question.  Without  regard,  therefore,  to  in- 
capacity resulting  from  coyerture,  Mrs.  Dederer  could  not,  on 
the  assumption  of  a  trust,  thus  dispose  of  her  estate. 

I  incline  to  think,  however,  that  we  should  not  presume  the 
existence  of  any  trust,  upon  the  case  as  it  is  presented  to  us. 
The  appellant  admits  in  her  answer  that  she  has  separate  estate 
consisting  of  certain  lots  of  land  and  personal  property,  suffi- 
<^ent  to  satisfy  the  demand  which  the  plaintiff  seeks  to  enforce. 
But  she  does  not  explain  the  nature  of  her  interest  or  title;  and 
the  case  made  on  the  trial  only  shows  that  she  owns  three  farms 
in  the  county  of  Chenango,  without  any  statement  as  to  the 
mode  in  which  the  estate  was  acquired  or  the  character  of  the 
title  by  which  she  claims  it.  Mr.  Dederer  appears  to  have  been 
joined  in  the  suit  as  busbioid  merely.  The  character  of  a  trustee 
for  his  wife  is  not  imputed  to  him,  and  no  other  paiiy  is  brought 
before  the  court  sustaining  that  relation. 

In  this  posture  of  the  case,  I  think  we  must  assume  that  the 
appellant's  title  is  lega}.,  and  not  equitable.  Indeed,  her  admis- 
sion, and  the  statement  in  the  case  that  she  has  a  separate 
estate  in  lands,  would,  as  we  have  seen,  be  false  in  fact  and  in 
law,  if  we  take  for  granted  the  existence  of  a  trust  for  her  bene* 
fit,  created  within  the  last  twenty-eight  years.  Again,  if  the 
plaintiff  sought  to  charge  her  separate  equitable  estate,  the 
trustee  having  the  title  would  be  an  indispensable  party.  We 
should  expect,  moreover,  that  the  deed  or  instrument  creating 
the  trupt  would  be  set  forth,  in  order  that  the  court  might  de- 
termine whether  its  provisions  are  consistent  with  the  attempt 
to  charge  the  estate.  For,  although  a  married  woman  may 
charge  or  dispose  of  property  held  in  trust  for  her  separate  use, 
it  is  well  settled  that  she  cannot  do  so  in  any  mcUiner  or  for 
any  purpose  inconsistent  with  the  restraints  which  the  author  of 
the  trust  has  seen  fit  to  impress  upon  it:  MeQiodist  Epvsoopat 
Church  V.  Jacfaes^  1  Johns.  Ch.  450;  S.  0.  on  appeal,  17  Johns. 
548.  The  fact  found  and  admitted,  that  Mrs.  Dederer  has  a 
separate  estate,  by  no  means  requires  an  inference  that  the 
property  is  held  under  a  trust.  By  the  statutes  of  this  state* 
which  had  been  in  force  several  years  before  this  suit  was  com- 
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menoed^  Laws  of  1848,  o.  200,  and  of  1819,  c.  375,  she  could 
acquire  and  hold  in  actual  possession  and  enjoyment  a  separate 
legal  estate  in  lands  or  personal  property.  So,  before  those 
statutes  were  passed,  and  at  the  common  law,  she  could  hold 
such  an  estate  in  lands  Tested  in  interest,  although  not  in 
actual  enjoyment  while  the  corerture  remained. 

Regarding,  then,  the  appellant  aa  the  owner  of  the  lands 
which  are  cidled  her  separate  estate,  without  the  intervention  of 
any  trust,  the  plaintiff's  case  is  met  by  another  difficulty.  Do 
the  disabilities  of  corertnre  prerent  her  from  disposing  of  or 
charging  an  estate  in  lands  in  which  she  has  the  legal  and  the 
whole  title  ?  Until  the  charge  which  has  been  mentioned  was 
made  by  the  legislature  in  the  law  of  trusts,  there  was  a  well* 
settled  doctrine  that  a  married  woman  could  deal  with  her  sepa- 
rate estate  as  though  she  were  A/eme  sols.  But  this  doctrine  was 
a  pure  creation  of  the  courts  of  equity.  Trusts  for  the  separate 
use  of  married  women  were  a  marked,  although  a  beneficient, 
innoTation  upon  the  rules  of  the  common  law.  But  when  the 
courts  of  equity  sustained  their  validity  and  recognized  the 
wife's  estate  under  them,  it  seemed  to  be  a  necessary  result  that 
she  should  have  the  power  of  disposition;  and  accordingly  the 
power  was  conceded.  In  many  of  the  adjudged  cases  the  exer- 
mse  of  this  power  has  been  spoken  of  as  an  appointment  of  the 
estate  authorised  by  the  deed  or  settlement  in  trust;  but  the 
settled  doctrine  now  is,  that  she  may  dispose  of  or  charge 
the  estate  in  any  manner  and  for  any  purpose  not  conflicting 
with  the  instrument  under  which  she  acquired  it:  Methodist 
Bfimsopal  Church  y.  Jaques^  9upra,  and  cases  cited.  The  right 
of  disposition  must  therefore  be  referred  to  the  right  of  prop- 
erty enjoyed  independently  of  the  husband,  and  not  to  the  theory 
of  appointment  pursuant  to  a  power  conferred  by  the  author 
of  the  trust.  She  might  be  restrained  by  the  provisions  of  the 
trust  deed  or  instrument,  but  if  not  so  restrained,  she  acted  as  a 
feme  eole  in  the  disposition  of  her  separate  estate. 

But  the  separate  estates  upon  which  the  courts  of  equity  in- 
grafted these  peculiar  doctrines  included  necessarily  only  such 
rights  and  interests  of  the  wife  as  would  belong  totiie  husband 
but  for  the  limitation  to  her  particular  use.  Such  were  per* 
sonal  estate,  the  rents  and  profits  of  lands  during  coverture, 
and  the  inchoate  title  which,  by  the  birth  of  a  child  the  hus- 
band might  acquire  as  tenant  by  the  curtesy.  As  to  all  such 
interests,  the  assent  of  the  husband  to  a  separate  use,  duly  mani-* 
fcsted,  or  a  direction  to  that  effect  by  the  donor  of  the  estate. 
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would  giye  to  the  wife  all  the  dispodng  oapadty  of  a  feme  sole. 
But  her  own  reyersion  in  lands,  when  she  owned  them  at  the 
time  of  the  marriage,  was  a  legal  estate,  desoendible  to  her  heirs, 
to  which  courts  of  equity  did  not  and  could  not  well  apply  the 
doctrines  which  have  been  stated.  In  reference  to  such  an 
estate,  she  only  had  the  disposing  capacity  which  the  common 
law  or  some  enabling  statute  allowed  to  her.  She  could  divest 
her  title  and  bar  the  descent  to  her  heirs,  in  England  only  by 
a  fine  or  recovery,  and  in  this  country  only  by  a  conveyanoe 
with  certain  solemnities  of  examination  and  adcnowledgment. 
Her  acquisition,  through  a  trust,  of  equitable  rights  which  at 
law  would  belong  to  the  husband,  manifestly  could  not  enlaxge 
her  capacity  to  deal  with  estates  which  at  law  as  well  as  in 
equity  were  entirely  her  own. 

So  an  estate  in  fee  might  be  convqred  directly  to  a  woman 
after  marriage,  to  her  sole  and  separate  use.  In  such  a  case, 
equity  would  convert  the  husband  into  a  trustee  for  her  of 
the  rents  and  profits  during  the  coverture,  which  otherwise 
would  belong  to  him.  In  dealing  with  those,  she  would  have 
the  capacity  of  a/eme  sole,  upon  the  principles  which  have  been 
stated.  But  in  respect  to  the  corpus  of  the  estate,  she  could 
not  dispose  of  it  except  in  the  mode  prescribed  by  law,  that  is, 
by  a  fine  or  recovery,  or  such  other  solemnity  as  the  law  required 
for  the  disposition  of  estates  in  land  by  married  women:  Boper 
on  Husband  and  Wife,  182;  2  Story's  Eq.  Jur.,  sec.  1892; 
Clancy  on  Bights  of  Married  Women,  287,  and  cases  cited  in 
notes  to  these  authorities.  If,  however,  the  deed  to  her  during 
her  coverture  not  only  conveyed  the  estate  to  her,  to  her  sole  and 
separate  use,  but  in  terms  gave  her  an  absolute  power  of  dis- 
posal, then,  acting  under  the  power  specially  conferred,  it  seems 
she  could,  without  the  solemnities  required  by  law,  convey  the 
whole  estate,  although  no  trust  was  interposed  to  protect  the 
exercise  of  the  power:  2  Story's  Eq.  Jur.,  sec.  1892.  But  this 
required  the  aid  of  no  doctrine  of  equity  peculiar  to  separate 
estates,  for  a  married  woman  may  execute  a  power  without  im- 
puting to  her  the  character  or  capacity  of  a  feme  sole.  Equity, 
it  seems,  in  such  cases,  if  not  the  law,  preserved  the  power, 
although  the  donee  also  held  the  fee  of  the  lands  in  respect  to 
which  it  was  to  be  exercised. 

These  general  principles,  which  scarcely  admit  of  question, 
are  evidently  fatal  to  the  present  attempt  to  charge  the  fee  of 
Mrs.  Dedei'er's  lands,  and  to  dispose  of  that  fee  for  the  satis- 
faction of  her  alleged  debt.    The  well-known  disabilities  of 
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coTertore,  as  thej  exist  at  the  common  law,  prerented  ber  from 
thus  disposmg  of  her  real  estate.  This  would  be  dedstye  of 
the  case  before  us  but  for  the  recent  legislation  of  this  state 
**  for  the  more  effectual  protection  of  the  rights  of  married 
women:''  See  Stats.  1848, 1849,  above  dted.  It  has  not  been 
daimed  on  the  argument  that  the  case  is  influenced  fkyoiablj 
to  the  plaintiff  by  these  statutes.  They  nerertheless  seem  to 
lequixe  some  consideration. 

The  act  of  1849,  amending  the  law  of  1848,  provides  that  "  any 
married  female  may  take  by  inheritance,  gift,  etc.,  and  hold  to 
her  sole  and  separate  use,  and  convey  and  devise  real  and  per- 
sonal property,"  etc.,  in  the  same  manner  and  with  the  like 
eflbct  as  if  she  were  unmarried.  In  respect  to  estates  acquired 
and  held  under  the  protection  of  this  statute,  the  disabilities  of 
coverture  would  seem  to  be  removed.  A  married  woman  may 
«<  convey  and  devise''  real  and  personal  property  as  if  she  were 
unmarried.  She  may  therefore  dispose  of  lands  in  which  she 
holds  the  legal  title,  without  joining  with  her  husband  in  the 
eonv^ance,  and  without  the  solemnity  of  private  examination 
and  acknowledgment.  I  think  it  is  plain,  however,  that  the 
statute  does  not  remove  the  incapacity  which  prevents  her  from 
contracting  debts.  She  may  convey  and  devise  her  real  and 
personal  estate,  but  her  promissory  note  or  other  personal 
engagement  is  void,  as  it  always  was  by  the  rules  of  the  common 
law.  This  legal  incapacity  is  a  far  higher  protection  to  married 
women  than  the  wisest  scheme  of  legislation  can  be,  and  we 
should  hardly  expect  to  ^find  it  removed  in  a  statute  intended 
for  **  the  more  effectual  protection  of  her  rights."  It  is  quite 
another  question,  however,  whether  she  may  not  charge  her 
legal  estate,  held  under  this  statute,  in  the  cases  and  to  the 
extent  recognized  by  courts  of  equity  in  respect  to  estates  held 
under  a  trust  for  her  separate  use.  The  right  to  charge  her 
separate  estate  in  equity  resulted  from  the^'ua  dujpaitendi  which 
courts  of  equity  regarded  her  as  having,  and  it  was  a  necessary 
incident  of  the  full  enjoyment  of  her  property.  It  would  secQi, 
for  reasons  quite  similar,  that  she  should  have  the  power  to 
charge  an  estate  acquired  and  held  under  the  statute  referred 
to.  The  estate,  it  is  true,  is  a  legal  one;  but  the  disability  of 
coverture  which,  as  we  have  seen,  prevented  her  from  disposing 
of  or  charging  such  estates  in  equity,  no  longer  exists.  That 
disability,  as  we  have  also  seen,  was  overcome  when  she  acted 
under  a  power  of  disposition  conferred  by  the  instrument  con* 
veying  the  estate.    But  that  power  is  given  in  the  broadest 
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ierms  by  the  statute,  and  I  see  no  xeason  why  a  power  thus 
bestowed  should  not  be  equal  in  its  results  to  one  conferred 
bj  a  private  instrument.  My  conclusion,  therefore*  is  that, 
although  the  legal  disability  to  contract  remains  as  at  common 
law,  a  married  woman  may,  as  incidental  to  the  perfect  right  of 
property  and  power  of  disposition  which  she  takes  undor  this 
statute,  charge  her  estate  for  the  purposes  and  to  the  extent 
which  the  rule  in  equity  has  heretofore  sanctioned  in  reference 
to  separate  estates. 

But  without  knowing  facts  which  are  not  stated  in  the  case* 
such  as  the  time  of  Mrs.  Dederer's  marriage,  and  the  time  when 
she  acquired  the  lands  in  question,  it  is  impossible  to  say  with 
any  certainty  whether  she  holds  her  title  under  the  statute,  and 
with  the  power  of  disposition  which  it  confers.  If  we  assume 
that  to  be  her  condition  (and  the  facts  may  so  appear  hereafter), 
then  we  are  brought  to  the  question  principally  discussed  on 
the  argument,  and  that  is,  whether  she  can  and  does  chaige'her 
separate  estate,  real  or  personal,  by  signing  a  promissory  note, 
in  no  way  for  the  benefit  of  such  estate,  but  as  surety  merely 
for  her  husband.  This  question  I  have  examined  with  the 
attention  which  its  importance  deserves. 

The  contract  of  a  married  woman  being  void  at  law,  the  diffi- 
ctdty  of  subjecting  her  estate  in  equity  to  the  payment  of  a  note 
or  bond  given  by  her  was  felt  by  the  courts  to  be  very  great. 
The  difficulty  was,  however,  overcome,  and  the  rule  must  now 
be  regarded  as  settled,  that  the  written  engagements  of  a  mar- 
ried woman,  entered  into  on  her  own  account  to  pay  money, 
are  to  be  satisfied  out  of  her  separate  estate:  North  American 
Coal  Co.  V.  DyeU,  7  Paige,  9;  HeaOey  v.  Thomas,  15  Ves.  59G; 
BtUlpin  V.  Clarke,  17  Id.  365;  Stuart  v.  Kirkwall,  3  Madd.  387; 
Owens  V.  Dickenson,  Gr.  &  Ph.  48;  2  Story's  Eq.  Jur.,sec.  1400. 
Where  the  obligation  is  not  on  her  own  account,  and  in  no 
sense  for  the  benefit  of  her  estate,  the  question  whether  a  charge 
is  thereby  created  must  depend,  I  think,  on  the  principle  which 
lies  at  the  foundation  of  the  rule  just  stated.  If  the  note  or 
bond  of  9k  feme  covert  is  to  be  taken  as  a  particular  appointment 
of  her  estate  to  pay  it,  in  the  nature  of  an  execution  of  a  power 
of  disposition,  then  I  see  no  reason  for  a  distinction  whero  she 
is  a  surety  merely.  This  was  the  theory  of  some  of  the  cases 
on  the  subject,  but  this  was  obviously  a  mere  fiction.  A  sim* 
pie  engagement  to  pay  money  is  not,  in  its  nature,  an  engage- 
ment to  pay  out  of  any  particular  fund,  and  cannot,  except  by 
a  fiction,  bo  regarded  as  fin  appointment  or  disposition  of  the 
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fund.  There  is  alao  ILis  further  difficiiltj,  which  was  suggested 
by  Lord  Cottenham  in  Oioens  ^.  Dickenson,  supra,  that  if  a  mar- 
ried woman  has  contracted  seyeral  debts  in  writing,  and  the 
instmments  are  to  be  regarded  as  appointments  of  her  estate, 
the  creditors  would  take  priorily  according  to  the  date  of  the 
seyeral  instruments.  The  contrary  of  this  is  plainly  true.  The 
creditors  of  a  feme  covert  have  no  priority  over  each  other, 
unless  it  be  acquired  by  superior  diligence  in  proceeding  to 
obtain  satisfaction,  or  by  some  specific  lien  expressly  created 
for  that  purpose.  Again,  as  the  law  now  is  with  us,  since  the 
statute  of  1849,  suppose  before  or  after  marriage  she  takes  real 
or  personal  estate  by  inheritance  or  distribution;  in  such  a  case 
the  fiction  of  appointment  under  a  power,  when  she  disposes  of 
such  an  estate,  is  too  absurd  to  be  for  a  moment  entertained. 

The  earliest  cases  on  this  subject  proceeded  on  a  more  intel- 
ligible principle,  which  did  not  require  the  aid  of  a  fiction. 
Thus  in  Norion  y.  TurvUl,  2  P.  Wms.  145,  payment  of  a  mar- 
ried woman's  bond,  given  for  money  borrowed  by  her,  was 
decreed  out  of  her  separate  estate,  on  the  ground  that  it  was 
to  be  deemed  as  held  in  trust  for  the  payment  of  her  debts. 
This  was  regarded  as  one  of  the  separate  uses  for  which  the 
trust  was  created.  So  in  Peacock  y.  Monk,  2  Yes.  sen.  198, 
Lord  Hardwicke  said:  "  If  a  wife,  haying  an  estate  to  her  sepa- 
rate use,  borrowed  money  and  gave  a  bond  for  its  payment,  this 
would  giye  a  foundation  to  demand  the  money  out  of  her  sepa- 
rate estate."  So  also  in  Huhne  y.  Tenant,  1  Bro.  0.  0.  20,  Lord 
Thurlow  held  that  the  trustees  of  a  married  woman's  estate  weie 
obliged  in  equity  to  apply  it  to  the  satisfaction  of  her  general 
engagements.  These  early  cases  did  not  suggest  the  fiction  of 
an  appointment,  but  proceeded  on  the  notion  of  a  trust,  and 
the  plain  equity  of  requiring  a  married  woman's  engagciar  nt, 
entered  into  for  her  own  benefit,  to  be  satisfied  out  of  the  trust 
esiate.  Afterwards  that  fiction  was  resorted  to  which,  besides 
the  objection  to  it  as  a  mere  assumption,  haying  not  the  slighest 
foundation  in  fact,  worked  the  actual  injustice  of  rejecting  the 
claims  of  creditors,  whose  demands  were  based  upon  a  mere 
general  assumpsU  for  money  had  and  received,  where  there  v^-ks, 
no  written  engagement  to  x>ay.  In  such  cases  the  fiction  of 
appointment  was  too  grave  to  be  received,  and  therefore,  as 
there  was  no  appointment,  there  oould  be  no  chaige,  and  so  it 
was  held:  Bolton  v.  TFiBMms,  2  Yes.  jun.  188;  Jones  v.  Jdarris, 
9  111.  486. 

But  the  still  later  oases  have  in  terms  oreffoot  repudiated  the 
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fictiou  of  an  appointment,  and  with  it  the  distinction  between  ^ 

the  written  engagement  of  a  feme  covert  and  her  general  liability  ' 

for  money  advanced,  services  rendered,  or  goods  sold.  In  OioenB 
V.  Dickenson^  Gr.  &  Ph.  48,  Lord  Gottenham  restored  the  lia- 
bility of  separate  estates  to  the  basis  on  which  it  had  been 
rested  in  the  early  cases  above  died.  His  observations  in  that 
case  demonstate  with  great  clearness  that  a  simple  note  or  bond 
cannot,  in  its  very  nature,  be  an  appointment  or  charge  upon 
the  estate.  Speaking  of  such  instruments,  he  said:  "It  has 
sometimes  been  treated  as  a  disposing  of  the  particular  estate; 
but  the  contract  is  silent  as  to  tibiQ  separate  estate,  for  a  promis- 
sory note  is  merely  a  contract  to  pay,  without  saying  out  of  what 
it  is  to  be  paid  or  by  what  means  it  is  to  be  paid,  and  it  is  not 
correct,  according  to  legal  principles,  to  say  that  a  contract 
to  pay  is  to  be  construed  into  a  contract  to  ixty  out  of  a  partio* 
alar  property,  so  as  to  constitute  a  lien  on  that  property.'^ 
•< Equity,"  he  adds,  "lays  hold  of  the  separate  property,  but 
not  by  virtue  of  anything  expressed  in  the  contract;  and  it  is 
not  very  consistent  with  correct  principles  to  add  to  the  contract 
that  which  the  party  has  not  thought  proper  to  introduce  into 
it:''  Murray  v.  BarUe,  8  Myl.  k  E.  209;  Bell  on  the  Law  of 
Property,  618,  619;  Macqueen  on  Husband  and  Wife,  301,  303. 
The  principle,  in  short,  which  now  governs  in  cases  of  this  kind, 
is  that  a  wife's  separate  estate  is  liable  to  pay  her  debts  during 
coverture,  in  whatever  form  they  are  incurred,  not  because  her 
contracts  have  any  validity  at  law,  nor  by  way  of  appointment 
or  charge,  but  because  equity  decrees  it  to  be  just  that  they 
should  be  paid  out  of  such  estate.  Of  course  it  is  not  to  be 
denied  that  a  wife  may  appoint  or  specifically  appropriate  her 
separate  estate  to  the  payment  of  her  own  or  her  husband's 
debts.  She  may,  if  she  pleases,  even  give  it  to  her  husband. 
What  I  am  denying  is  .that  contracting  the  debt  is,  of  itself,  an 
appointment  or  charge. 

Can,  then,  the  principle  on  whiob  the  liatailily  depends,  be 
extended  to  cases -of  mere  suretyship  for  the  husband  or  a 
stranger?  It  seems  to  me  it  cannot.  The  obligation  of  a  surety 
in  all  other  cases  is  held  to  be  tMbU  jurtB^  and  if  his  contract 
is  void  at  law,  there  is  no  liability  in  equity  founded  on  the  oon* 
ndeiation  between  the  principal  parties. 

Thus  in  LuJOaw  v.  8imKmd,  2  Cai.  Obb.  1  (2  Am.  Deo.  291U 
the  bill  was  filed  to  snstain  a  oontcaet  against  a  suiety  who  had 
been  teohnioally  disdiarged  at  law.  The  mbjaet  was  yntj  UlSj 
€ianiiiiiNl  in  fha  courtol  enoni  by  OUeC  Joattoe  Kant  and  by 
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justices  Spenoer  and  Thompson,  and  the  suit  was  determinod 
against  the  plaintiff,  on  the  ground  that  there  was  no  equitable 
liability  upon  a  surety  where  he  could  not  be  held  at  law.  Why 
should  a  nuurried  woman  be  made  an  exception  tothis  role.  We 
are  to  remember  that  her  contract  is  absolutely  void  at  law;  and 
when  she  is  a  mere  surety,  thare  is  no  equily  springing  out  of 
the  consideration.  If  the  promise  is  on  her  own  account,  if  she 
or  her  separate  estate  receive  a  benefit,  equity  will  lay  hold  of 
those  circumstances,  and  compel  her  property  to  respond  to  the 
engagement.  Where  these  grounds  of  liability  do  not  exist, 
there  is  no  principle  on  which  her  estate  can  be  made  answer- 
able. If  we  hold  that  the  signing  of  a  note  as  surety  brings  a 
charge  upon  her  estate,  we  must  go  further,  and  hold  also  that 
her  guaranty,  her  indorsement,  her  accommodation  acceptance, 
her  bail  bond,  indeed  oveiy  conceivable  instrument  which  bhe 
may  be  persuaded  to  sign  for  her  husbftnd  or  others,  although 
absolutely  void  at  law,  are  so  far  binding  in  equity  as  to  charge 
her  property  with  its  payment.  This  would  be  a  doctrine  sus- 
tained by  no  analogies,  and  opposed  to  the  soundest  policy.  .  It 
would  go  far  to  withdraw  those  checks  which  are  intended  to 
preserve  a  wife  from  marital  influences,  which  may  be  and  often 
are  unduly  exerted,  and  yet  baffle  all  detection.  The  doctrine 
that  equity  regards  her  as  a  feme  sole  in  respect'  to  her  separate 
estate  only  admits  that  she  may  dispose  of  such  estate  with  or 
without  consent  of  her  husband,  and  without  the  solemnitiea 
which  the  law  in  other  oases  requires.  But  her  mere  promise 
to  ]>ay  money,  as  we  have  seen,  is  not  of -itself  such  a  disposi- 
tion. Courts  of  equity,  proceeding  in  rem^  will  take  hold  of 
her  estate  and  appropriate  it  to  the  payment  of  her  debts.  But 
when  her  obligation  is  one  of  suretydiip  merely,  she  owes  no 
debt  at  law  or  in  equity.  If  not  at  law,  which  is  Teiy  dear, 
then  quite  as  clearly  not  in  equity. 

It  is  true,  there  are  one  or  two  Enguah  cases  in  which  the 
trustees  of  a  vnfe's  separate  estate  were  decreed  to  apply  the 
personal  property  or  the  rents  and  profits  of  lands  to  the  pay- 
ment of  her  obligation  or  surety:  Stanford  v.  Jfarsfcoff,  2  Atk. 
68;  EeaOey  v.  ThomoB^  16  Yes.  696.  But  those  cases  were  de- 
cided at  a  period  when  the  doubt  was  whether  a  mere  obligation 
of  any  kind  to  pay  monqr  oonld  bring  a  ohaxge  upon  her  estate, 
without  any  referenoe  to  the  distinction  between  debts  oon- 
trsoted  for  the  benefit  of  lieiself  or  of  the  estate  and  engage- 
inents  entsied  into  as  a  mirelj.  That  distinotioii  was  not  con- 
ridmd.    Ob  Hm  anthorilj  of  those  cases,  iUm  to  the 
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effeet  may  be  found  in  one  or  two  elementaiy  treaiiaes:  2  Stocy's 
Eq.  Jur.,  sec.  1400.  We  have  also  been  r^erred  to  the  case  in 
this  court  of  Vanderhmfden  y.  MaUory,  1  N.  Y.  452.  But  the 
point  determined  was,  that  the  debts  of  a  wife  contracted  before 
marriage  were  not  a  chaige  upon  the  separate  estate  held  by  her 
darin(^  the  covertare.  The  remark  of  Chief  Justice  Jewett  upon 
the  question  now  inToWed  was  obiier  merely,  and  it  appears  to 
hare  been  founded  entirely  on  the  obeenration  cited  from  Judge 
Stoxy.  The  case  did  not  call  for  an  examination  of  any  such 
question.  No  decision  in  this  state  has  ever  gone  beyond  the 
doctrine  which  I  have  stated:  CurUs  v.  JEngd,  2  Suidf.  Ch. 
287;  North  American  Coal  Company  v.  Dyetf,  7  Paige,  9;  S.  C, 
20  Wend.  670.  In  CurUa  t.  Engd,  9upra,  it  was  held  by  Yies>- 
Chancellor  Sandford  that,  in  order  to  create  a  charge,  it  must 
be  shown  either  that  the  debt  was  contracted  for  the  benefit  of 
the  wife's  separate  estate  or  for  her  benefit  upon  the  credit  of 
such  estate. 

I  am  satisfied,  on  the  whole,  that  the  decision  now  under 
roTiew  is,  upon  the  &cts  before  us,  opposed  to  principle  and 
sound  policy,  and  that  it  rests  upon  the  basis  of  no  established 
doctrine. 

The  judgment  shotdd  be  reversed,  and  a  new  trial  gianted. 

«  • 

Stboho,  J.,  expressed  no  opinion. 
Dehio  and  Bosetelt,  JJ.,  dissented, 

Harbis^  J.,  oonearred*  delivering  an  opinion  in  inbttaQoe  aa  foQowi:  In 
•qnity  and  by  statute,  a  wife  may  hold  both  real  and  personal  property  to 
her  separate  use,  and  may  deal  therewith  as  if  nnmarried.  Bat  the  wife's 
oommon-law  disability  still  remains  in  respect  to  all  ezeontory  oontrscts,  her 
oontraots  being  valid  only  so  &r  as  they  operate  on  her  separate  property; 
and  her  separate  property  is  only  chargeable  with  each  debts  and  contracts 
as  are  specifically  and  by  the  terms  thereof  made  a  charge  thereon:  Owena  t. 
JHcketmn,  Cr.  &  Ph.  48;  Oolvin  v.  Currier,  22  Barb.  871.  In  England  it  has 
been  held  that  her  estate  is  liable  for  her  general  engagements,  though  not 
specially  made  a  chaige  thereon,  if  circumstances  were  such  as  to  leave  no 
reasonable  doubt  of  her  intention  to  have  it  so:  HtUme  v.  Tenant^  I  Bro.  0.  C 
20;  Murray  v.  Barlee,  3  MyL  &  K.  209.  But  in  New  York  the  rule  is  set- 
tled and  followed  that  the  wife's  separate  estate  is  chargeable  only  with  debts 
oontracted  either  for  the  benefit  of  her  separate  estate  or  for  her  own  benefit 
upon  the  credit  of  her  separate  estate:  Oardner  v.  Oardner,  7  Paige,  112;  22 
Wend.  528;  CurHa  v.  Eagd^  2  Sandf.  Ch.  287;  Diehcrman  v.  Abreihanu,  21 
Barb.  651;  OoodaUr.  McAdam,  14  How.  Pr.  385;  North  Am,  OoalCo,  v.  DiftU, 
7  Ptiige,  0;  8.  C,  20  Wend.  570;  Maywood  v.  Johnsoih  1  Hill  Ch.  228:  iMtf 
▼.  Lamar,  1  Strobh.  £q.  27.  Therefore,  if  the  debt  is  one  for  the  benefit  of 
or  jointly  with  her  husband,  and  for  his  benefit,  her  intention  to  charge  her 
separate  estate  must  have  been  expressed,  and  must  be  proved.    And  the 
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€ict,  M  in  tbia  e&m^  of  ber  ngnatue  to  a  note  for  the  beoflfit  of  her  hoshond, 
witboat  any  further  proof,  renders  it  a  eharge  on  her  eepamto  eetato.  The 
jadgment  ohoiild  be  revere^  and  a  new  trial  granted. 

SKPAJiATS   BVTATB    OF    MaRXIKD    WOMAIT,   WHEN  GhABOXABLX  WITH  UfM 

Debts  and  Cortraoxb:  See  Dobbin  ▼.  HMard^  66  Am.  Dee.  42S,  and  oaaea 
^ited  in  the  note  432.  The  principal  oaae  is  dted  in  Com  &xhai^  /as.  Co.  ▼. 
Baljeoct,  9  Abb.  Pr.,  N.  S.,  176,  as  an  authority  examining  and  disoossing  the 
^hole  body  of  the  English  law  in  regard  to  married  women's  separate  estates, 
llie  principul  case  decides  the  rights  of  married  women  under  the  New  York 
act^  of  1848^  1S49,  and  under  those  acts  it  b  said  in  Flpm  ▼.  Prnpers,  64  Barb. 
•552,  S.  C,  35  How.  Pr.  280,  following  the  principal  case,  that  a  married 
woman  may  have  a  sepatate  estate  of  her  own,  which  is  chargeable  in  equity 
with  debts  incurred  on  the  credit  or  for  the  use  of  such  estate.  Her  inca- 
pacity to  make  contracts^  howeyer,  is  not  changed  by  such  act,  and  continued 
to  exist  under  it:  Kelao  t.  Taber,^2  Barb.  128;  and  die  oould  not  be  sued  at 
law  on  her  contracts:  Vakmce  v.  Bauach^  28  Id.  643;  8.  C,  17  How.  Pr.  254| 
oTen  where  the  contract  was  for  necessaries:  Vatentine  v.  Lkyd^  4  Abb.  Pr., 
H.  8.,  374.  The  statute  merely  gave  her  a  separate  estate,  which  she  had 
power  to  charge  for  the  purposes  and  to  the  extent  which  the  rule  of  equity 
bas  heretofore  sanctioned  in  reference  to  other  separate  estates:  Wliu  t. 
Jfe^itt,  33  N.  Y.  379;  BaOin  y.  DiUoffe,  37  Id.  37;  Com  Exehamge  InM,  Co. 
T.  Babcock,  42  Id.  631;  Maaan  t.  SeoU,  66  Id.  251;  Manhattan  B,  A  M.  Co,  r. 
Tkampmm^  68  Id.  82;  Pa^mtY.  Bwmiham,  62  Id.  74;  Stockton  ▼.  Farley,  10  W. 
Ya.  175;  JRUeh  ▼.  HyaU,  3  McArthur,  664;  McClay  r.  Love,  25  Cal.  379,  380. 
^e  disabilitieB  of  coTcrtare  seem  to  be  remored  as  to  estates  held  under  this 
etatate:  Mclhame  y.  Kadel,  3  Bobt.  435;  &  C,  30  How.  Pr.  199;  JUm  r, 
JUywldg,  36  N.  Y.  Snper.  Ct  299.  In  Mancheder  y.  Sahler,  47  Barb.  158,  it 
is  said  that  the  wife  could  not  charge  the  separate  estate  for  debts  which  did 
sot  arise  in  oonnection  with  it^  and  where  not  for  her  benefit  or  for  the  bene- 
«t  of  the  estate;  but  in  Owen  y.  Caxdey,  36  K.  Y.  603,  604,  it  is  held  that 
where  she  expressly  charges  the  estate  by  her  own  express  agreement  on  a 
good  consideration,  though  not  for  a  purpose  beneficial  to  her  separate  estate^ 
and  CYon  where  for  the  sole  benefit  of  another,  she  is  bound  in  equity  by  the 
obligation  which  she  thus  deliberately  chooses  to  assume:  8ee  also  Yale  r. 
Dederer,  31  Barb.  652;  8.  C,  19  How.  Pr.  151;  Owen  y.  Cowley,  24  Bar^. 
118,    The  principal  case  is  cited  in  all  the  above  cases. 

The  general  proposition  laid  down  in  the  principal  case,  that  to  create  a 
eharge  on  a  married  woman's  estate  it  must  be  shown  either  that  the  debt 
waacontraeted  for  the  benefit  of  her  separate  estate  or  for  her  benefit  on  the 
eredit  of  such  estate,  Is  supported  and  followed  in  Caahman  Y.  Henry,  6  Abb 
K.  C.  234;  &  C.  on  appeal,  44  K.  Y.  Super.  Ct.  101,  note;  71  N.  Y.  IDS, 
109;  CooU^  Y.  Chamberlmn,  8  Abb.  Pr.,  N.  8.,  437;  8.C.,  38  How.  Pr.  488, 
489;  8.  C,  1  8weeny,  682,  683;  LedUie  y.  Vrooman,  41  Barb.  112,  113;  PfUn 
Y.  Lent,  6  Bosw.  716;  Lewis  y.  Woods,  4  Daly,  243;  Fronds  ▼.  Rom,  17  How. 
Pr.  664;  BaJUm  y.  DiUaye,  36  Id.  219;  ConUn  v.  Cantrell,  61  Id.  313;  Quas- 
sak  N.  Bank  y.  Waddell,  1  Hon.  128;  WilUamson  v.  Dodge,  6  Id.  40S;  Ooss- 
man  v.  Crugtr,  7  Id.  60;  Nash  y.  MicheU,  8  Id.  473;  Woolaey  t.  Brown,  11 
Id.  54;  Shorter  v.  Nelson,  4  Lans.  117;  Freddng  y.  RoUand,  33  N.  Y.  Super, 
Ct.  50';  Hoffman  y.  Treadwell,  39  Id.  188;  Hallock  y.  De  Atunn,  2  Thonip, 
A  C.  351;  Baker  y.  Harder,  6  Id.  442;  Ovxn  v.  Cawley,  36  N.  Y.  604;  SaU 
nwn  Y.  MeEnany,  23  Hun,  89;  Terry  y.  Hammonds,  47  Cul.  35,  36;  Burchard 
Y.  Dunbar,  82  111.  453,  454;  Major  y.  Symmes^  19  Ind.  121;  Deering  y.  Boyle^ 
8  Kan.  627;  Hepburn  y.  Warner,  112  tfass.  276;  WUlard  y.  Eastham,  16 
Am.  Daa  ToL.  LXZn-«S 
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Gray,  335;  ITcUh  r.  Van  CoU,  9  Wis.  525;  Todd  v.  Lee,  15  Id.  360,  373» 
KrmAop  Y.  Shonti^  51  Id.  209;  In  re  ffowland^  2  Nat.  Bank.  B^.  114,  marg. 
page;  Onmfft  Nai.  Bank  t.  Tmoer,  7  Fed.  Reg.  150;  iSfapAen  ▼.  B^aO,  22 
WaU.  S38.  In  rale  t.  IMer«r,  22N.  Y.  4r0,  and  on  another  appeal,  68  Id. 
329,  ariaing  out  of  the  aame  facta  as  the  principal  caae,  this  rnling  wa» 
leaffirmed.  In  the  former  of  these  oases  it  is  said  that  where  the  charge  i» 
by  reason  of  a  contract  not  for  the  benefit  of  the  estate,  such  contract  most 
•xpressly  stale  the  intention  to  charge  the  property  and  describe  the  prop- 
erty oharged;  and  Com  Sxehcmge  Int.  Co.  r.  Babeoek,  8  Abb.  Pr.,  N.  8.,  249» 
ia  to  the  same  effect;  bnt  on  the  contrary,  see  Krowkop  t.  ShnUz,  51  Wi^« 
209.  Where  the  charge  is  for  the  benefit  of  the  separate  estate,  the  contract 
need  make  no  reference  to  the  property  to  be  held:  Com  BxtKomgt  Int.  Co, 
y.Babeoek,  9  Abb.  Pr.,  N.  8.,  175. 

The  wife  ia  not  liable  on  her  covenant  to  pay  rent^  where  not  expressly 
ehaiged  on  her  estate:  OtoUi  y.  Oori,  31  Barb.  317;  unless  the  rent  is  for  tbm 
benefit  of  her  separate  estate:  Taiflor  v.  Otem^y  22  How.  Pr.  241;  so  she  ia 
not  liable  on  her  promissory  notes  or  ezecntory  oontracts:  Longendyke  t. 
Longendybt,  44  Barb.  869;  Andrioi  y.  Lawreneet  33  Barb.  143;  unless  ahe 
have  a  separate  estate  and  bind  it  thereby  expressly:  Baker  y.  Lamb,  II 
Eon,  522;  8mUh  r.  DumUng,  61  N.  Y.  250;  Carpenter  y.  MUckeU,  50  111. 
472;  WUUamM  y.  Hugunin,  69  Id.  220;  Burchard  y.  I>unbar,  82  Id.  453.  A 
married  woman's  separate  property  is  not  chargeable  with  a  note  signed  by 
her  as  surety  for  her  husband:  Deck  y.  Johnmm,  1  Abb.  App.  Dec.  498;  S. 
C,  30  Barb.  289,  and  on  appeal,  2  Keyes,  349;  FredAng  v.  BoUand,  53  N.  Y. 
424,  which  are  cases  on  a  parallel  with  the  principal  case  in  this  regard* 
And  to  the  same  effect,  see  Barton  v.  Beer,  35  Barb.  82;  BameU  y.  Uchten^ 
etein,  39  Id.  201;  Ledelieg  y.  Powers,  Id.  560;  8.  C,  25  How.  Pr.  245;  Com 
JExehoMye  Int.  Co.  y.  Babcock,  57  Barb.  225;  WiUard  y.  Eastham,  15  Gray, 
333»  335.  But  a  married  woman's  separate  property  is  chargeable  on  a  note 
indorsed  by  her  if  the  consideration  passed  to  her  for  the  benefit  of  her  said 
estate:  0/roehner  v.  McCarty,  2  Abb.  N.  C.  78.  So  she  ia  not  liable  for  prop* 
erty  ordinarily  purchased  on  credit,  except  it  be  for  the  benefit  of  her  sep^-^ 
rate  estate:  AUken  v.  Clark,  16  Abb.  Pr.  330,  note;  MaUke  v.  lAUk,  24  How» 
Pr.  266.  Her  estate  is  not  liable  on  her  contracts  of  suretyship:  Marvin  ▼. 
SnM,  56  Barb.  608;  Leffingwell  v.  Freyer,  21  Wis.  394;  but  she  coald  legally 
bind  her  separate  estate  on  such  a  contract  where  for  the  benefit  thereof: 
Patrick  y.  lAtUU,  86  Ohio  8t.  85.  The  above  cases  all  cite  and  comment  on 
the  principal  case,  with  respect  to  the  points  to  which  they  are  applied. 

It  is  said  that  under  the  decision  in  Tale  y.  Dederer,  the  contnct  of  a 
married  woman  to  pay  for  land  purchased  by  her  would  probably  not  be  valid 
either  in  law  or  equity,  or  enforceable  against  her  when  she  receives  no  other 
benefit  from  the  transaction  than  is  implied  from  the  acquisition  of  the  title 
to  the  land  purchased,  at  least  when  the  land  purchased  constitutes  her  entire 
estate.  But  under  later  statutes,  she  has  been  enabled  to  deal  further  ooi*.- 
oeraing  real  property:  Cathnum  v.  Henry,  6  Abb.  N.  C.  234,  236;  RUch  t» 
ffyaU,  2  MoArthur»  556. 

A  personal  Judgment  against  a  married  woman  will  not  be  rendwed  at  law. 
The  ordinary  mode  of  enforcing  or  declaring  a  lien  or  charge  on  the  s^parat* 
•itate  of  a  mmnied  woman  is  by  a  Judgment  declared  to  be  a  special  or  specifio 
ilaa  on  real  property  therein  particularly  described:  Knidterbodber  v.  SnM^ 
16  Abbb  Pr.  248;  WiOiatnt  T.Carrol,  2  Hilt.  440,  dting  the  principal  case. 

Under  the  act  of  1849  a  married  woman  may  convey  her  separate  real  prop- 
whj  witbont  the  formality  of  an  examination  by  a  notary,  separate  and  apart 
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from  her  hoslMyidi  iha  may  ooovey  ai  th<mgh  she  wm  nnnturiads  JUdbml* 
mm  Y.  PMher,  68  Bwb.  71;  WOei  t.  Peek,  26  N.  T.  47;  Boberti  t.  IRfamo% 
86  Ark.  306;  HaeoMai  t.  ^SenMeonm,  82  Cal.  886;  Brmder  r.  Kud,  61  CL 
429;  ife£BMoii  t.  SUmUon,  50  Wis.  806;  Onmge  Nai.  Bcmk  t.  2VaNwr»  7  Fed. 
Hep.  161»  all  oiting  the  prindpal  eaae. 

Somthwidir.SoiUkwidg,dAhh.  Fr^  N.  S.,  128» 28wmi7,  2i4» Is ditlbgiiidied 
from  the  principal  eaae^  tiie  former  not  diwoMfaig  the  powwi  of  mairied 
weaua  aa  to  their  aeparate  property,  hat  referring  to  tiie  power  of  tte  hnm^ 
band  toast  aa  agent  for  tiie  wife  oonoeniing  her  separate  property. 
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[18  Hkw  Toas,  SIB.] 
AnWIB  MAT  WB  SCBIGXBM  OUT  AS    "ShAX"    WhIOH  DOM  VOt  ATIB  AuT 

Nsw  Mattkb*  bat  oonsists  merely  of  deniab  of  knowledge  or  Infonna- 
tbn  saffident  to  form  a  belief  as  to  the  eereral  matters  alleged  In  th» 
complaint^  if  sach  denials  are  proved  to  be  false;  and  this  role  appliei^ 
though  the  answer  was  daly  yerified. 
MonoN  TO  Stbiu  out  Onx  DsraKas  as  "Sham"  mat  bi  Uhitkd  wnos 
Appuoatiok  vob  Judomxnt  on  another  defense  as  "friroloas." 

Appeal  by  the  defendants  in  a  oause  in  whioh  the  supreme  ooort 
hady  by  one  order,  made  upon  a  single  motion,  stricken  oat  one 
defense  as  **  sham/'  and  ordered  judgment  on  the  other  defenses 
as  ''  frirolous; "  whereupon  judgment  was  rendered  for  plaintitf 
for  the  amount  claimed  in  the  complaint.  The  decision  appealed 
from  is  reported  in  27  Barb.  632. 

Anuua  J.  Parker,  for  the  appellants. 

Lytnan  IVematn,  for  the  respondent. 

By  Oourt,  Stboho,  J.  This  appeal  brings  up  for  reTiew  onlj 
the  order  made  upon  special  motion,  no  other  questions  than 
those  InTolyed  in  the  order  having  been  raised  or  actually  deter- 
mined in  the  court  below. 

The  order  strikes  out  the  seyeral  defenses  in  the  answer — the 
flrst  as  sham  and  irreleyant,  the  second  and  third  as  frifolons^ 
find  directs  that  the  plaintifb  haye  judgment  for  the  amoant 
daimed  in  the  complaint. 

The  first  defense  consists  of  denials  of  knowledge  or  infor-. 
mation  sufficient  to  form  a  belief  as  to  seyeral  matters  alleged  in 
the  complaint,  and  of  a  single  matter  not  alleged;  and  a  quali- 
lied  denial  in  direct  terms  of  another  allegation  in  the  com* 
plaint. 

Seyeral  of  these  denials  relate  to  mete  eoBduiiong  of  law,  nol 
tnyersaUe  and  immaterial  matter;  and  all  the  other  denials  am 
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manifestly  false.  The  falsity  of  eyety  denial  respecting  a  mala- 
rial allegation  is  made  entirely  clear  by  other  parts  of  the 
answer  and  the  affidavit  of  the  auditor  used  for  the  motion;  and 
no  affidavit  of  the  defendants  was  produced  on  the  motion  to 
explain  or  sustain  the  truth  of  the  defense. 

This  defense,  so  far  as  it  applies  to  anything  material,  if  a 
■ham  defense  beyond  all  question,  if  any  defense  simply  eontio- 
verting,  in  the  form  allowed,  by  the  oode,  material  statements  in 
a  complaint  can  be  so;  and  so  far  as  it  relates  to  what  ia  no^ 
issuable  or  immaterial,  it  is  obviously  irrelevant. 

A  defense  is  sham,  in  the  legal  meening  of  that  tern,  whidi 
is  so  clearly  false  in  fact  that  it  does  not  in  reality  invoWe  any 
matter  of  substantial  litigation.  The  chief  ohamoVTistic  of  a 
sham  defense  is  its  undoubted  falsity.  Such  a  m^n^  formal 
defense  is  sometimes  designated  as  a  false  defense.  Th(»  words 
*'sham"  and  ''false/*  applied  to  such  a  defense,  signify  tho 
same  thing.  By  a  general  rule  of  the  supreme  court,  ^'iopted 
tn  1837,  it  was  declared  that  **  false  and  frivolous  pleas  will  be 
struck  out  on  motion,  with  costa:"  Bule  86.  This  rule  wan 
continued  down  to  the  time  of  the  enactment  of  the  code.  Tf  is 
embodied  in  the  rules  established  by  the  court  in  1847:  Rule  79. 
The  word  "sham"  imports  precisely  the  same  as  the  word  "false" 
in  the  rule.  Neither  term  necessarily  includes  the  idea  of  an 
artful  construction  of  the  plea,  or  doubt  as  to  the  legal  charao- 
ter  of  the  defense -upon  its  face.  The  defense  may  be  entirely 
dear  in  form,  but  nevertheless  sham,  for  the  sole  reason  th^t  it 
is  false:  Brewster  v.  Bostvoick,  6  Cow.  34«  and  cases  there  cited; 
Oakley  v.  Devoe^  12  Wend.  196;  Broome  County  Bank  v.  Lewig^ 
18  Id.  565.  Irrelevancy  in  an  answer,  in  analogy  to  imperti« 
nence  in  an  answer  in  chancery  under  our  former  judicial  sys- 
tem, may  consist  in  statements  which  are  not  material  to  the 
decision  of  the  case,  such  as  do  not  form  or  tender  any  material 
issue:  Woods  v.  Morrell,  1  Johns.  Oh.  103.  Matter  in  defense^ 
to  be  pertinent  and  relevant,  must  relate  to  allegations  of  bict 
in  the  complaint  essential  to  the  cause  of  action. 

But  it  is  strenuously  insisted  that  a  defense  merely  contro- 
verting a  material  allegation  in  the  complaint  cannot  be  sham, 
and  the  practice  of  the  supreme  court  on  the  subject  of  sham 
delenses  under  the  former  system  of  pleading  and  practice  is 
eonfidently  referred  to  in  support  of  the  position.  Before  tha 
oode,  that  court  possessed,  as  part  of  its  common-law  powers,  a 
supervision  and  control  over  the  forms  of  pleading  to  prevent 
the  perversion  and  abuse  of  those  forms  to  purposes  of  mera 
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delay  and  injustioe.  This  authority  was  often  exercised  from 
the  earliest  period  in  striking  out  false  or  sham  pleas,  and  scan- 
dalous, irreleyant,  and  redundant  matter;  and  in  pnisnanoe  of 
that  authority,  the  general  rule  abo^e  referred  to  was  adopted, 
and  extensiyely  applied  in  practice.  It  was  not,  howeyer, 
deemed  proper  by  the  court,  before  or  after  the  adoption  of 
that  general  rule,  to  go  so  far  in  the  exercise  of  that  power  as 
to  strike  out  the  general  issue;  and  hence  it  was  established  as 
fvn  exception  to  the  doctrine  in  reference  to  striking  out  pleas 
as  false  or  sham,  that  the  fjfeneral  issue  would  not  be  stricken 
out  for  such  a  cause.  This  exception  was  entirely  a  matter  of 
sound  legal  discretion  in  the  court;  it  did  not  arise  from  a  want 
of  power  to  strike  out  the  general  issue  in  like  manner  as  any 
other  plea,  when  it  was  sought  to  make  it  an  instrument  of 
mere  wrong  and  yexation,  nor  did  it  spring  from  the  idea  that 
the  general  issue  was  not  capable  of  the  essential  elements  and 
features  of  a  sham  pleading.  The  wisdom  of  this  exception  is 
not  yeiy  apparent;  and  I  can  peroeiye  no  good  reason  for  it 
beyond  the  difficulty,  in  most  cases,  from  the  comprehensiye 
scope  of  the  general  issue  in  establishing  satisfactorily  its  fals- 
ity. That  plea,  under  the  old  system,  was  generally  not  only 
a  denial  in  a  short  form  of  all  that  was  material  in  the  dedara* 
tion,  thereby  putting  the  plaintiff  to  the  proof  of  his  cause  of 
action,  but  it  included  many  affirmatiye  defenses  which  wer^ 
admissible  in  eyidence  under  it.  The  reason  sometimes  stated, 
for  the  exception  was,  that  the  defendant  had  a  right  to  put  the 
plaintiff  to  the  proof  of  his  cause  of  action  in  all  cases,  whether 
the  former  had  any  defense  or  not:  Broome  Oowniy  Bank  y.. 
Xtfiois,  18  Wend.  666;  Ifisr  y.  OarOedge,  8  Barb.  76.  But  I 
know  of  no  better  right  to  obstruct  the  plaintiff  in  the  enf oroe- 
mejit  of  an  honest  demand,  to  which  there  is  no  defense  by  the 
general  issue,  than  by  a  special  plea.  The  former  might  be — 
as  easOy  at  least  as  the  latter,  and  was  of tener  in  practice — 
made  the  means  of  dishonestly  postponing  the  collection  of  a 
just  demand,  and  thereby  working  injury  to  a  plaintifll  The 
eyil  of  false  pleas  of  the  general  issue  was  severely  felt,  and 
remedies  were  attempted — ^as  by  requiring  an  afldarit  of  merits 
to  preyent  a  cause  being  moyed  out  of  its  order  on  the  calendar 
at  the  circuit  or  an  inquest;  and  by  the  act  of  1840,  proyiding 
for  a  yerification  of  pleas  in  certain  cases,  and  the  rules  of  the 
supreme  court  thereon:  22  Wend.  644.  It  was  doubtless  the 
delay,  expense,  and  injustice  to  which  this  plea  of  the  general 
issue  was  so  frequently  peryerted,  which  contributed  as  mneb 
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•8  any  other  single  cause  to  the  new  system  of  pleading  and 
practice  introduced  by  the  code. 

Whatever  may  have  been  the  reason  under  the  old  system  for 
limiting  the  exercise  of  the  power  to  strike  out  false  or  sham 
pleas  to  those  presenting  affirmative  def enses,  it  has  no  applica- 
tion under  the  new  to  defenses  in  denial  of  the  complaint,  or  of 
material  portions  of  it,  or  denying  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief.  Such  denials  simply  put  in 
issue  the  allegations  to  which  they  relate;  and  they  may  be  false 
or  sham,  and  abused  for  improper  purposes,  as  well  as  a  defense 
of  any  other  character.  One  leading  policy  of  the  new  system 
is  to  suppress  falsehood  and  secure  truth  in  the  pleadings;  and 
for  tiiat  purpose,  among  others,  all  the  forms  of  pleadings 
theretofore  existing  are  abolished,  and  other  simple  forms  pre- 
scribed. For  the  same  purpose,  provision  is  made  whereby  a 
plaintiff,  by  verifying  his  complaint  by  affidavit,  may  require  a 
similar  verification  of  the  answer  by  the  defendant.  Allegations 
not  controverted  are  to  be  taken  as  true,  and  an  ample  remedy 
is  afforded  for  a  departure  from  the  truth  in  an  answer,  by  pro- 
viding that  ^^  sham  and  irrelevant  answers  and  defenses  may  be 
stricken  out  on  motion,  and  upon  such  terms  as  the  court  may 
in  their  discretion  impose."  A  limitation  of  this  section  by  the 
courts  to  affirmative  answers  and  defenses  would,  to  a  great 
extent,  frustrate  the  policy  referred  to,  and  allow  of  great  abuses 
in  pleading,  and  improper  and  injurious  delays  of  justice. 

It  is  further  objected  that,  the  answer  being  duly  verified,  it 
"was  erroneous  to  strike  out  the  first  defense  as  sham;  but  the 
code  makes  no  distinction,  on  the  subject  of  striking  out,  be- 
tween answers  which  are  and  those  which  are  not  verified,  and 
there  is  none  in  principle.  If  an  answer  clearly  appears  to  be 
cham,  the  spirit  of  the  code  in  relation  to  pleadings  requires  it 
should  be  stricken  out,  notwithstanding  it  has  been  verified  in 
the  usual  form.  Oases  may,  and  do  frequently,  arise  where  the 
proof  of  the  falsity  of  a  verified  answer  is  so  strong  that  the 
answer  should  not  be  allowed  to  stand  without  a  spedal  affidavit 
etating  the  particular  matters  relied  on  in  the  support  of  it. 

Another  objection  to  the  order  in  respect  to  the  first  defense 
is,  that  the  defendant  was  entitled  to  have  the  material  issuee 
formed  by  the  defense,  tried  by  a  jury,  and  that  it  could  not 
lawfully  be  tried  against  his  consent  on  ex  parte  affidavits. 
This  objection,  if  available  in  this  case,  might  equally  be  made 
to  orders  striking  out  affirmative  defenses  forming  material 
issues,  and  would  be  fatal  to  the  section  above  mentioned  of  the 
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oode,  and  the  entire  practice  as  to  striking  out  false  or  sham 
answers.  The  true  answer  to  the  objection  is,  that  the  right  of 
defendant  to  a  trial  by  juiy  depended  upon  there  being  a  real 
issue  to  be  tried;  that  the  court  had  power  to  determine  whether 
there  was  such  an  issue,  or  whether  the  apparent  issue  was  fio- 
titious  and  sham,  not  to  try  the  issue  if  there  was  not  one  in 
truth  as  well  as  in  form;  and  that  the  order  decides,  on  most 
satisfactory  proof  supporting  it,  that  the  defense  was  destitute 
of  truth  and  substance,  and  presented  no  real  issue.  Such  an 
authority  over  the  pleadings  is  of  the  same  nature  with  the 
power  to  require  a  yerifioation  of  the  pleadings  as  a  condition 
of  their  admissibility.  If  the  court  may  refuse  to  allow  an 
answer,  unless  first  yerified,  it  may  strike  out  an  answer  after  it 
has  been  made,  unless  the  defendant  will  yerify  it.  So  it  may, 
on  apparent  proof  of  the  falsity  of  a  yerified  answer,  strike  it 
out,  unless  further  yerified  in  a  more  special  and  particular 
manner.  The  exercise  of  this  power  in  either  case  is  not  a 
trial  of  an  issue,  nor  more  so  in  one  case  than  in  the  other.  It 
is  an  indispensable  power  to  the  protection  and  maintenance  of 
the  character  of  the  court,  and  the  proper  administration  of 
justice. 

This  power  should  be  carefully  exercised,  and  not  extended 
beyond  its  just  limits,  as  aboye  mentioned.  It  is  a  power  simply 
to  inquire  whether  there  is  in  fact  any  question  to  be  tried,  and 
if  there  is  not,  but  the  defense  is  a  plain  fiction,  to  strike  out 
the  fictitious  defense.  When  a  defendant,  on  a  motion  to  strike 
out  his  defense  as  sham,  supports  it  by  an  affidayit  stating 
specially  the  grounds  of  it,  he  cannot,  as  a  general  rule,  be 
depriyed  of  the  benefit  of  a  trial  of  it  in  the  ordinaiy  mode — a 
case  for  striking  out  does  not  exist. 

It  cannot  now  be  objected  forthe  first  time  that  the  com- 
plaint  should  haye  alleged  that  the  drafts  were  made  for  the 
moneys  deposited  after  the  moneys  became  due  and  sul^ect  to 
drafts  according  to  the  terms  of  the  deposits;  and  besides,  upon 
the  statements  in  the  complaint,  the  plaintiff  had  a  cause  of 
lotion,  under  the  last  clause  of  the  bond,  for  the  amount 
leooyered. 

The  second  and  third  defenses  are,  in  substance,  that  the  canal 
board  could  not  lawfully  designate  an  indiyidual  banker,  by  the 
name  which  he  has  adopted  to  designate  his  funds  and  business, 
to  receiye  canal  tolls  and  take  security  for  his  accounting  and 
paying  oyer  to  the  state  the  moneys  receiyed.  The  question 
raised  by  these  defenses  is  of  no  importance  and  wholly  friyolous 
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in  regard  to  this  case,  if,  whatever  view  might  be  taken  of  ii^ 
the  state  might,  without  further  legislation,  enforce  the  security 
by  action.  That  the  state  might,  under  the  authority  of  existing 
laws,  maintain  an  action  on  the  security  is,  I  think,  very  clear. 
Assuming  that  the  canal  board  had  no  authority  to  make  the 
designation,  it  was  not  expressly  prohibited  by  law,  and  the 
board  merely  exceeded  its  powers.  The  security  was  at  most 
only  voidable  at  the  election  of  the  state;  it  was  not  subject  to 
be  impeached  by  the  defendants.  The  act  of  the  board  was  not 
illegal  as  a  criminal  violation  of  duty,  and  the  case  is  not  withiu 
the  terms,  reason,  or  spirit  of  the  general  rule  fn«^lnT^g  void  all 
transactions  prohibited  by  law:  SUUe  of  New  York  t.  City  of 
Buffalo,  2  HiU  (N.  T.).  484. 

But  although  the  two  defenses  were  frivolous,  they  could  not 
properly  be  stricken  out  on  that  ground.  Entire  defenses 
unless  sham  or  irrelevant,  cannot  be  thus  disposed  of.  Th% 
remedy  provided  by  the  code  for  such  a  case  is  by  demurrer  or 
a  motion,  under  section  247,  for  judgment  on  the  complaint  and 
answer,  on  account  of  the  f rivolousness  of  the  latter.  It  waa 
the  remedy  given  by  that  section  the  court  below,  at  speoiai 
term,  designed  to  apply,  as  appears  by  the  opinion  on  the  decis- 
ion of  the  motion.  The  clause  of  the  order  striking  out  the 
last  two  defenses  arose,  doubtless,  from  some  mistake,  but  it 
has  worked  no  prejudice. 

There  does  not  appear  to  be  any  good  objection  to  uniting  in 
a  single  motion  an  application  to  have  one  or  more  defenaea 
stricken  out  as  sham,  and  an  application  for  judgment  on  re* 
snaining  defenses  as  frivolous.  The  practice  is  calculated  to 
save  expense  and  delay;  it  can  work  no  embarrassment  or  inyat 
tice,  and  I  think  it  should  be  not  only  allowed,  but  encouraged. 

Having  now  considered  all  the  questions  in  the  case,  the  con* 
elusion  is,  that  the  order  under  review  should  be  modified,  by 
allowing  the  second  and  third  defenses  to  remain  in  the  answer, 
and  overruling  the  same  as  frivolous;  and  that  otherwise  the 
order  and  judgment  in  the  action  be  affirmed,  with  costs. 

All  the  judges  concurred,  except  that  Dmo  and  Habbis,  JJ., 
dissented  from  so  much  of  the  opinion  as  affirms  the  power  to 
strike  out  an  averment  controverting  a  material  allegation  in  the 
complaint,  and  put  their  judgment  on  the  ground  that  the  first 
defense  incorporating,  by  reference,  other  statements  of  the 
answer,  put  nothing  nu^berial  in  issue,  and  the  others  wer»^ 
frivolous. 

Ordered  accordingly. 
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Stbouno  out  Akbwbr  as  8HAM.»nnder  the  oommon-Uw  ifitem,  a 
■ham  plea  was  eabjeot  to  be  atmck  out  on  motUm:  1  Ch.  Pl^  16th  Am.  ed., 
668.  By  the  statatee  and  codes  of  California,  Ooloradob  Florida,  Indiana^ 
Iowa,  Kentncky,  New  York,  North  Oarolina,  Oregon,  Sonth  Carolina  and 
Wiaoonain,  pxoviaion  ia  made  for  striking  oat  eham  anawera  and  defenaea. 
Tlie  proeednre  ia  by  motion  to  strike  out  as  shamt  MbbrieotH  ▼.  JDomiite,  9 
Band!.  743;  Torrmee  ▼.  Strtmg,  4  Or.  39.  The  conrti,  referring  to  this  mat- 
ter, hold  that  snoh  statutes  oonfer  no  new  power,  but  simply  declare  the 
power  of  the  oonrta  theretofore  possessed:  Maamfrfadwnnf  Bank  y.  HUehooA^ 
14  How.  Pr.  406;  Wc^kaid  ▼.  Tyten,  45  N.  Y.  288,  xerersing  9  Abb.  Pr.,  N. 
B.,  79.  As  was  said  in  the  principal  case,  and  repeated  in  Bliss  on  Code  PI., 
sec.  422,  the  objection  may  be  niged  to  this  proeednre,  that  a  defendant  has 
a  right  to  a  regular  trial  upon  issues  made  by  the  pleadings,  or  upon  new 
matter  pleaded,  and  that  the  tnith  of  the  facts  cannot  be  decided  npon  motions 
and  ea;  parte  affidavits,  so  as  to  justify  striking  out  a  plea  or  defense  as  sham 
for  falsity.  Where  there  is  any  doubt  as  to  the  truth  of  the  pleading  this 
objection  is  unanswerable;  but  the  true  answer  to  the  objection  is,  that  the 
right  of  the  defendant  to  a  regular  trial,  or  trial  by  jury,  depends  on  a  real 
issue  to  be  tried;  th&t  the  court  has  power  to  determine  whether  there  is  such 
ai»  issue,  or  whether  the  apparent  issue  is  fictitious  and  aham,  and  to  decline 
to  try  the  issue  if  there  is  not  one  in  truth  as  well  as  in  form:  1  Ch.  PL,  16th 
Am.  ed.,  668. 

D^Mtiion  qfSham  Plea^  Antwer,  or  D^enae, — A  sham  defense  is  one  that 
la  false:  Leadk  t.  BcfnUm,  8  Abb.  Pt.  1;  LHO^okM  y.  Oreefey,  13  Id.  311;S.  C, 
22  How.  Pr.  846;  KreUa  r,  Frmt,  6  Abb.  Pr.  N.  B.  277,  citing  the  prind- 
pal  case;  JToiiifaft  t.  Ntw  TcriSSk  Ufg.  Oo^  1  Daly,  388.  A  better  definition 
ia,  that  a  aham  answer  is  one  good  in  form,  but  false  in  fact^  and  not  pleaded 
in  good  faith:  Pkreif  yr.  8<Mn,  10  CaL  27;  8.  C,  70  Am.  Dec.  602;  OotiorfiY. 
Toaftt  18  Id.  387,  citing  the  principal  case;  Fwttk  y.  2>0alqf,  4  Or.  92  LtftrU 
T.  AMfiSber,  1  Abb.  Pr.  41;  HMy.  8nM,  1  Dner,  649;  8.  C,  8  How.  Pr.  149; 
ITottw*  y.  JTMtt,  11  Id.  894;  ^leniser  t.  Ocean  In$.  Oo^  2  Hilt  476;  Broum 
y.  t/enitofi,  3  Sandf.  782.  The  essential  element  is  falsity:  NkhoU  y.  Jomet, 
6  How.  Pt.  856;  OKrvm  y.  BbAg,  9  Id.  57;  WaOber  y.  ffewkt,  11  Id.  895| 
JMT  y.  SmUh^  8  Id.  149;  8.  C.,  1  Door,  649;  Whubw  y.  Fargmmnh  1  Laaa. 
436.  The  words  "sham"  and  "false,"  as  used  in  this  oonnecticn,  sm 
^ynonymona:  MeOartif  y.  (yiMmmtt,  7  Bobt  431.  In  B^fer  y.  Tkmuu,  6 
Abb.  Pr.,  N.  8.,  42;  and  ffaddm  y.  If.  T.  SUk  Mam^aehtrhig  Co.,  1  Daly, 
888,  it  ia  said  that  tiio  answer  to  be  sham  must  be  fslse  in  the  sense  of  being 
a  mere  pretense  set  up  in  bad  faith,  and  without  odor  of  fact;  though  in 
Boome  y.  mMmm,  8  Abb.  Pr.,  N.  8.,  343»  8.  C,  1  Bweeny,  525,  it  is  held 
that  it  may  be  aham  eyen  if  defendant  belieyed  it  to  be  true,  the  test  of  its 
untruth  being  falsity  In  faet^  and  the  defendant's  ignorance  thereof  being 
immaterial.  So,  though  matnial  and  pertinent^  if  Um  in  fact^  it  is  a  sham 
answer:  Xee  Bank  r,  KUMng,  11  Abb.  Pr.  488;  8.  C,  7  Bosw.  669,  citing 
the  principal  case.  In  Baekmtm  y.  JBverdingt  1  8aw.  70;  it  ia  said  thi^  a  plea 
ia  sham  which  is  palpably  &]se  on  its  face,  but  Bliss  saya  that  this  definition 
la  eyidently  faulty,  and  ahoold  be  applied  to  a  friyolona  pleading:  Bliss  on 
Code  PL,  800.422. 

(ktre  im  BhoereUkng  Pwmr  to  BkHht  oitf.— An  answer  should  not  be  stricken 
cot  as  aham  except  in  a  dear  case:  Xodhsood  r^SaXkenger^  18  Abb.  Pr.  136; 
JMidby.  Gn^,  22How.  Pt.  158.  In  Chtiarfe  y.  Ta^fe,  18  CaL  388;  citing 
ttM  prindpal  oaae^  it  Is  said  that  *'  the  power  to  strike  out  defenses  on  motion 
•a  iham  ahoold  be  osMfally  eaceroised,  and  not  extended  beyond  paasing  on 
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tbe  qvMtioii  wfaeiher  there  ie  any  trae  and  enbeteatial  lame  to  be  iaed^ 
Bee  Mwm  t.  Banmm,  1  Abb.  P^.  281;  8.  a,  12  Hov.  Ft.  MS;  Fanmnf  €te. 
AMt  T.  i9miM,  15  Id.  829;  JfUfor  ▼.  ifSfer*  1  Id.  182.  It  ie  not  enoofl^  theft 
the  court  peroeiTae  little  proepeot  of  »  reeolt  faTorable  to  Am^*iftAmw^  or  vnm 
thftt  pUintin  ultiinete  eaooeei  eeeme  wax%  bat  the  eoewer  sbiisI  be  falee  in 
the  eeoBe  of  being  »  mere  protenee  eet  up  in  bed  faith,  and  withoat  oolor  of 
fact:  Kitfer  T.  Thomat,  6  Abb.  Pr.,  N.  8.,  42;  Iforqr  t.  8qfe  DepmU  Co^  7 
Id.  199;  Crcary  t.  AtSUeff^  4  Ark.  203.  But  it  will  not  be  etrioken  ont  becMee 
interpoeed  in  bad  faith  alone;  it  mnat  be  false  in  fact:  Moreff  t.  8qfe  DtpotU 
Oo^  7  Abb.  Pr.y  N.  8.,  199;  and  the  faliity  mnat  dearly  appear:  Id.;  OMrom 
T.  BM^,  9  How.  Pr.  67;  Bantom  t.  Andermn,  9  8.  C.  43S;  IM  Ibrttt  t. 
Baher,  1  Abb.  Pr.,  N.  8.,  84;  8. 0.*  1  Bobt.  700;  Loekwooi  t.  SaXhai^fer,  18 
Abb.  Pr.  136;  NiduiU  t.  /ones  6  How.  Pr.  365;  and  it  will  not  be  etridken 
«at  merely  on  an  affidavit  that  it  ia  falee:  Id.;  Brman  t.  Xewii^  10  Ind.  2^; 
Waipole  ▼.  Cooper,  7  Blaokf .  100.  A  Terified  complaint  alone  ia  not  proof  of 
falaity  of  a  Terified  anawer:  Kellogg  t.  JTdber,  15  Abb.  Pr.  286.  In  Haddem 
T.  JV;  r.  iS^tfib  IfoNi/aeterb^  Cb.,  1  Daly,  388,  the  oonrt  aaya  that  it  ahoald 
be  aatiafied  that  the  object  of  the  pleader  was  to  delay,  or  to  annoy  plaintiff, 
er  to  trifle  with  the  ooort.  If  the  plea  ahowa  ita  falsity  on  ita  face,  it  ahould 
be  rejected  on  motion:  Hendenon  t.  Seed,  1  Blackf.  347;  SmUh  t.  Webb^  6 
Id,  287;  Oakteg  e.  Devoe^  12  Wend.  196.  An  application  to  strike  ont »  plea 
as  false  will  not  be  granted,  if  it  raises.a  question  of  law  rather  than  of  £act: 
lUher  y.  Pond,  1  Hill  (N.  Y.),  672.  An  answer  whioh  is  so  framed  that  it 
does  not  set  up  a  Talid  defense,  but  whioh  states  facts  that  may,  by  being 
properly  arerred,  constitute  a  defense,  will  not  be  struck  out  as  aham  or 
breleyant:  Alfred  v.  Watims,  1  Code  Bep.,  K.  &,  343;  Sirmer  r.  Ocean  /m. 
Co.,  2  Hilt.  476;  S.  0.,  9  Abb.  Pr.  23. 

Whai  Pleat  or  Dtfeneet  vritt  be  StrwA  end  a»  Sham, — ^A  demurrer  cannot  be 
stricken  out  as  aham:  Kam  t.  Didxl,  46  How.  Br,  208;  Lareo  v.  Oaeameuam^ 
80  Cal.  660.  In  Indiana  any  plea  may  be  rejected  as  aham  which  upon  ita 
face  is  clearly  false  in  faot^  or  is  shown  by  answers  to  interrogatories  pr^ 
pounded  therefor  to  be  false:  Beeeon  r,  MeGonndka,  12  Ind.  420;  Xoise  t. 
Thompeon,  86  Id.  503.  But  such  interrogatories  cannot  be  used  to  strike 
out  as  false  an  answer  good  upon  its  face:  Burgeee  t.  Ikaria,  84  Id.  82; 
Mooneg  y.  Mtueer^  Id.  373.  But  see  Brown  r,  Lewie,  10  Id.  232,  where  the 
court  declined  to  strike  out  a  plea  as  false,  and  refused  affidayits  in  proof 
thereof^  because  the  falsity  was  not  apparent  on  the  record  or  in  the  judicial 
knowledge  of  the  court.  In  other  states,  and  particularly  in  California  and 
Kew  York,  where  this  subject  has  been  much  considered,  different  rulings  are 
made.  8ome  oases  hold  that  mere  denials  may  be  struck  out^  other  cases 
appearing  to  the  contrary.  'Again,  the  oases  hold  that  the  right  to  strike  ont 
as  sham  only  applies  to  affirmatiye  defenses,  the  contrary  also  being  held. 
These  cases  are  ooosidered  under  the  heads  following. 

DenkUe,  Striking  oui  ae  Sham. — ^The  cases  are  contradictory  ia  rogard  to 
the  power  of  courts  to  treat  simple  denials  aa  sham,  some  cases  holding  that 
the  power  derived  by  statute  is  but  a  continuation  of  the  common  law,  it 
being  held,  under  the  former  system  of  pleading,  that  the  general  issue  could 
not  be  stricken  out  as  sham:  FeUowe  y.  Mutter,  38  N.  Y.  Super.  Ct.  137; 
Breweter  y.  Boetwiek,  6  Cow.  87;  Broome  Oe,  Bank  y.  Lewie,  18  Wend.  566; 
and  that  a  eham  plea  is  a  special  plea  setting  up  new  matter  and  tendering  a 
fictitious  issue:  Benedict  y.  Tanner,  10  How.  Pr.  466;  CaeweU  y.  Buehnell,  14 
Barb.  393.  In  other  oases  all  defenses  eyidently  false  are  treated  as  shaait 
whether  denials  or  whether  they  set  up  new  matter.    Deniak  of  mere  oon« 
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clnaions  of  law  nuiy  be  striokea  out  on  motioas  "^eddtnpoon  t.  Rogerat  32 
Cal.  571,  citing  the  principal  case;  Frost  t.  Harford^  40  Id.  166;  FtUh  T. 
Beaudryt  Id.  444.  In  New  York  it  was  formerly  held,  and  the  principal  case 
cited  as  an  authority  to  the  propoeitum,  that  an  answer  pleading  the  general 
lasoey  or  containing  denials  of  material  allegationi  in  the  complaint^  could  be 
etricken  ont  as  a  sham  plea:  CmrheU  y.  Bna^  13  Abb.  Pr.  67;  8.  0.,  22  How. 
Pr.  9;  ElMbetkpoH  M.  Co.  t.  ObmpfteU.  Id.  02,  note;  CofmrnmweaUh  Bemk 
▼.  Pryor,  11  Abb.  Plr.,  IT.  S.,  229;  Lawrence  t.  Derby,  15  Abb.  Pr.  347;  Mier 
▼.  Ca^rikdffe,  8  Barb.  75;  CU^  y.  Cfrigln,  8  Bosw.  689;  Mora  r.,  Oreat 
Wedem  Ine,  Co.,  10  Id.  627;  Agaucum  Bank  r.  Bgerkm,  10  Id.  673;  BuUer- 
fiM  y.  MeComheft  22  How.  Pr.  153;  Lawrence  v.  Derby,  24  Id.  184;  Com* 
missioners  y.  MeOutttmgh,  39  Id.  89;  Manning  y.  Tyler,  21  K.  Y.  570;  Kay 
y.  WTuUaker,  44  Id.  571;  McOaHy  y.  aDomM,  7  Bobt.  435,  all  dtiag  the 
principal  case.  And  in  Clo^in  y.  Or(^  8  Bosw.  689,  it  was  said  that  this 
rale  applied  though  the  answer  was  ywified;  but  in  Mier  y.  CaHkdge^  8  Barb. 
75,  it  was  held  that  if  the  answer  was  yerified  the  rule  did  not  apply.  In 
MUkr  y.  ffughee,  13  Abb.  P^.  94»  note^  it  was  said  that  were  it  not  for  People 
y.  MeCuinber  (the  principal  case),  the  court  would  hold  that  an  aawer  deny- 
ing  a  material  allegation  of  the  complaint  could  not  be  stricken  out  as  sham. 
Some  of  the  earlier  cases  in  New  York  held  to  the  contraty  doctrine^  that  an 
answer  pleading  the  general  issue  could  not  be  set  aside  as  sham:  Breweter  y. 
BoUwick,  6  Cow.  37;  Broome  Co.  Bank  y.  Lewie,  8  Wend.  566.  Since  the 
case  of  Wayland  y.  Tyeen,  45  N.  Y.  281,  it  has  been  uniformly  held  that  a 
court  cannot  strike  out  as  sham  an  answer  properly  yerified,  and  consisting 
of  a  general  denial,  the  reason  for  the  ruling  being  that  *'  a  party  making  a 
demand  against  another  through  legal  proceedings  is  required  to  show  his  right 
by  common-Uw  eyidenot^  and  that  ex  parte  affidayits  are  not  such  eyidence:" 
Thampeon  y.  Bhie  B.  i?.  Co.,  45  N.  Y.  468;  Newman  y.  Supervieore,  Id.  676: 
FeOmoe  y.  MtUier,  38  N.  Y.  Super.  Ct.  137;  Clqflin  y.  JaroelautU,  64  Barb. 
463;  MuatAna  y.  StUbnan,  13  Abb.  P^.  93;  Seward  y.  MUler,  6  How.  Pr. 
812.  The  court,  in  Wayland  y.  J^een,  45  N.  Y.  281,  say  that  the  remarks  in 
People  y.  McOmnber  (the  principal  case),  which  haye  been  supposed  to  hold 
the  contrary  of  the  above  doctrine,  were  not  necessary  to  the  decision,  and 
the  opinion  in  whieh  th^  ooour  was  not  ooncurred  in  by  a  majority  of  the 
court. 

A  yerified  answer  of  denial  should  not  be  stricken  out  as  sham,  eyen  after 
the  defendant  on  examination  has  admitted  what  the  answer  denies:  Sckidtm 
T.  Bodewald,  1  Abb.  N.  C.  365. 

In  California,  inCfayY.  WitUer,  84  Cal.  161,  and  £1119  y.  Meyer,  35  Id.  646» 
dting  the  principal  case,  it  was  held  that  a  defense  of  denials  mij^t  be  struck 
out  as  sham;  but  in  Fay  y.  CM,  51  Id.  313,  following  WayUmd  y.  Tyaen,  45 
N.  Y.  282,  the  court  refused  to  strike  out  a  general  denial.  The  court  ad« 
mitted  that  such  a  plea  might  be  characterized  as  sham,  but  denied  the  right 
of  the  party  to  haye  it  stricken  out  if  falsely  pleaded,  before  triaL  But  a 
general  denial  in  a  yerified  answer  was  held  properly  stricken  out:  People  y. 
Hagar,  52  CaL  171. 

Other  states:  In^Tebon  L.  Co.  y.  Btehardmm,  31  Minn.  267,  and  CoykendaU 
y.  BeHrineon,  39  N.  J.  L.  98,  it  is  held  that  the  general  issue  may  be  stricken 
out  as  a  sham  plea.  In  Baneom  y.  Andereon,  9  S.  C.  438^  the  cout  follows 
the  New  York  decisions,  and  refuses  to  strike  out  a  denial,  and  saysfurther 
that  it  is  of  no  oonsequenoe  whetiier  the  answer  is  or  is  not  yerified. 

Where  a  denial  may  be  stricken  out  as  sham,  but  slight  oinmnistanoes  are 
required  to  preyent  the  gni|ting  of  a  notion  therefor:  MSler  y.  Hugkee,  18 
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Abb.  Pr.  93»  nete;  &  C,  ?!  How.  Pr.  442;  Mwm  t.  Banmm,  1  Abb.  P^.  281; 
B.  C,  12  How.  Pr.  663. 

Affirmative  Dtfam$  and  New  MaUer^  Striking  ctU  a$  fiftom.— Whero 
•ffinnatiTe  matter  U  falsely  pleaded  in  defenae,  or  for  the  pnipoeo  of  delay» 
it  tenders  no  issue,  and  should  be  stricken  out:  Ooetor/s  ▼.  Taqfe,  18  Cal. 
885;  FellowB  v.  Muller,  38  N.  T.  Super.  Ct.  137;  Benedict  y.  Tcumer,  10  How. 
Pr.  455;  Oaewea  t.  BushneO,  14  Barb.  393;  Ltferts  t.  Snediher,  I  Abb.  Pr. 
41;  Morton  r,  Jadteon,  2  Minn.  219.  In  Barter  t.  Foater,  29  Id.  168^  it  ia 
said  that  such  an  answer  may  be  stricken  out  on  evidence  showing  its  falsity, 
whether  verified  or  not.  But  in  New  York  an  affirmative  defense  cannot  >m» 
stricken  out  as  sham  on  affidavits  alone:  WM  v.  foster,  45  K.  T.  Super.  Ct. 
811,  following  Wa^lan  v.  Tysen^  45  N.  T.  281,  which  holds  that  the  right  to 
strike  out  as  sham  extends  only  to  such  affirmative  defenses  ss  are  not  veri- 
fied by  the  oath  of  the  defendant,  or  other  equivalent  evidenoe.  In  Smith  v. 
CoiaUryman,  60  Id.  655,  the  court  hold  that  new  matter,  good  on  its  face» 
must  be  demurred  to,  and  cannot  be  stricken  out  as  sham:  See  also  Rogers  v. 
VodmrgK  87  Id.  288. 

A  oounter-daim  is  not  a  defense,  and  cannot  be  stricken  out  as  shamt  Col- 
Uns  V.  Amu,  7  Bobt.  94;  FettreUA  v.  McKag^  47  N.  T.  426;  &  C,  11  Abb. 
Pr.,  N.  S.,  453. 

Verified  Answer,  whither  Stricken  out* — This  matter  has  already  been 
referred  to  under  the  two  heads  next  above.  In  Minnesota  a  sham  answer, 
although  verified,  may  be  stricken  out:  Conwag  v.  Wharton,  13  Minn.  158; 
Hagward  v.  Orant,  Id.  165.  In  California  it  is  said  that  a  verified  answer 
setting  up  a  sufficient  defense,  whether  of  denials  or  affirmative  matter,  will 
not  be  stricken  out  on  a  motion  therefor:  Cfresnbaum  v.  TurriU,  57  CaL  285; 
Lubedxr  v.  Murray,  58  Id.  186.  In  Mami/aamer^  Bank  v.  HUt^eoek,  14 
How.  Pr.  406,  it  Is  held  that  on  a  motion  to  strike  out  an  answer  as  sham, 
whether  the  answer  is  verified  or  not,  if  the  motion  papers  establish  a  strong 
jMwna  fads  case  of  falsity  and  fraud,  defendant  should  be  required  to  show 
the  particular  facts  on  which  he  relies  in  support  of  Ids  answer,  bo  far  as  ta 
satisfy  the  oonit  that  his  answer  is  not  mere  pretense.  This  is  not  a  trial  of 
the  action  by  affidavits;  it  is  only  looking  into  the  ease  far  enough  to  sea 
whether  there  is  a  foundation  for  ths  answer:  Id*  An  unverified  aoswsr  to  a 
verified  complaint  may  be  stricken  out:  CbmfrtMi  t.  Orom^  2  Utah,  245;  Drum 
V.  Whiting,  9  Gal.  422. 

Answer  or  D^eme  on  If^ormadon  and  BeUtf,  whm  StriAan  out  as  Shasu, — 
A  verified  answer  in  which  the  defendant  avers  that  ho  haa  no  knoidedgo  or 
information  sufficient  to  enable  him  to  form  a  belief  as  to  tho  truth  oi  the 
allegations  in  the  complaint  cannot  be  struck  out  as  sham:  Qroeenf  Bank  t. 
O'Rorhe,  6  Hun,  18;  Wagland  v.  ^Vseii,  45  K.  T.  281,  reversing  9  Abb.  Pt^ 
N.  S.,  79;  Bobg  v.  BaHod^  5  Abb.  N.  0.  86^  refening  to  the  principal  case 
as  not  an  authority  on  this  point.  A  verified  denial  by  the  attorney  of  one 
who  is  not  in  the  jurisdiction,  on  information  and  belief  raises  an  issoe^  and 
eannot  be  stricken  out  as  sham:  Newberger  v.  WM,  24  Hun,  847.  So  an 
answer  denying  some  allegations  positively  and  othen  on  information  and  be- 
lief cannot  be  stricken  out  as  sham:  Magor  v.  James,  17  Id.  588;  S^nHas  v. 
Bodewald,  1  Abb.  N.  C.  365;  OhirardelU  v.  McDermott,  22  CaL  589.  An 
affirmative  defense  on  information,  and  not  sustained  by  proof,  may  be 
stricken  out:  Oaul  v.  Kniekerbodter  L.  L  Oo^  2  N.  Y.  Week.  Dig.  S88. 
Where  an  answer  on  information  and  belief  can  be  striken  out,  it  must  be 
clearly  shown  that  there  was  no  information  and  belief:  WM  v.  Foster^  45 
H.  Y.  Bnoer.  Ct.  311.    Thus  when  positivelT  ^fuied  by  plaintiffb  affidavit^ 
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the  defendant's  affidAvifc  itating  only  oirenmatanoes  aa  reaioDa  for  hia  belief, 
•▼idence  of  which  would  not  be  sufficient  to  sostain  n  finding  of  fact  that  sach 
allegation  is  tme,  the  answer  should  be  stricken  out:  Koijf  y.  Whittaker^  44 
N.  T.  605.  On  a  motion  to  strike  out  a  pleading  as  sham,  the  pleader  is  not 
obliged  to  disprove  the  allegations  of  the  affidavits  of  the  moving  party 
respecting  matters  not  presumed  to  be  within  the  pleader's  knowledge^  even 
though  the  matters  are  such  as»  if  proved,  will  avoid  the  defense:  Wirgmtm  T. 
/Ttdb^  6  Abb.  Pr.  17.  Where  a  motion  is  made  to  strike  out  a  defense  stated 
on  information  and  belief  the  motion  being  made  on  affidavits  by  those  who 
nnst  necessarily  be  possessed  of  the  requisite  knowledge  which  show  tha 
matters  to  be  false,  it  is  incumbent  on  the  defendant  to  show  the  souroes  ol 
his  Information,  and  that  there  is  a  possibility  of  his  all^g»tians  being  tmoi 
CorheU  v.  Ena,  13  Id.  65;  8.  C,  22  How.  Fr.  8;  see  MdOoari^  y.Cyihimea,  7 
Bobt .  43 1  •  An  answer  will  be  stricken  out  as  sham  where  it  allies  on  inf orma* 
tion  a  transaction  between  plaintiff  and  third  parties  as  a  defense,  unless  the 
defendant  puts  in  an  affidavit  of  merits,  and  an  additional  affidavit  showing 
good  faiths  MUUr  ▼.  Bughea,  13  Abb.  P^.  93;  note;  8.  C,  21  How.  Pr.  442. 

When  pototr  io  Strike  aU  wUl  fts  AereiMil.— Where  sham  pleas  appear  to 
oooasion  delay  and  expense,  they  will  be  set  aside,  even  after  replication,  de- 
■inrrer,  and  Joinder:  Brewster  t.  Bottvdck,  6  Cow.  34;  but  after  the  causa 
has  been  submitted  for  trial,  the  court  cannot  strike  out  the  answer:  AlboU 
T.  DwgUuBf  28  CaL  295.  It  is  no  objection  to  a  motion  to  strike  out  an  an- 
swer that  the  plaintiff  has  obtained  time  to  reply:  MUn  v.  Vose^  4  Sandt  660i 
Where  a  defense  is  pendency  of  another  action,  but  since  filing  the  answer 
such  action  has  been  dismissed,  the  answer  is  sham,  and  will  be  stricken  ontf 
Cktrky.  Clark,  7  Bobt.  276. 

When  Mothn  to  Strike  mU  wUl  be  Denkd.—An  answer  should  not  bo 
stricken  out  unless  defendant  admits  its  falsity  expressly  or  by  implication» 
or  by  not  denying,  admits  facts  allied  against  it  to  establish  its  falsity,  or 
the  answer  is  on  information  and  belief  alone,  and  the  motion  or  affidavits  of 
those  necessarily  pomiosning  knowledge;  or  the  answer  denies  knowledge  of 
facts  presumptively  within  defendant's  knowledge,  and  the  motion  is  mado 
on  papers  tending  to  show  that  he  has  knowledge^  and  he  files  no  opposing 
papers;  MtCartjf  v«  (/DonneU,  7  Robt.  431.  If  the  defendant  swears  the  an« 
awer  was  true^  put  in  in  good  faith,  not  for  delay,  and  gives  an  affidavit  of 
merits,  it  should  not  be  held  sham:  Foediek  v.  Oroff,  22  How.  P^.  158;  Pt^ 
pie  T.  MeOumber,  18  N.  T.  315  (the  principal  case),  affirming  27  Barb.  632; 
and  15  How.  Pr.  186;  Munn  v.  ^amam,  1  Abb.  Pr.  281.  In  Ooetorfi  t. 
Taafe,  18  CaL  387,  it  is  said  that  if  the  defense  be  Imafide,  the  affidavit  ol 
the  defendant  to  that  effect  will  be  a  sufficient  answer  to  any  attempt  to 
etrike  it  out.  8o  in  B<noenr,BUMell,  6  Wend.  511,  a  general  affidavit  of 
merits  will  be  sufficient  to  resist  a  motion  to  strike  out  a  plea  as  false,  where 
there  is  no  intricacy  in  the  defense  interposed.  An  answer  attacked  on  the 
ground  of  falsity,  which  defendant  will  not  verify,  will  be  stricken  out  as 
sham:  Slack  v.  CoUon,  2  B.  D.  Smith,  398. 

Striking  oui  Pari  of  Antwer  or  D^ense, — Part  of  an  entire  answer  or  sepa- 
rate defense  cannot  be  struck  out.  The  whole  must  be  struck  out  or  none: 
Winelow  v.  Ftrgnaon,  I  Lans.  436;  ColUne  v.  OoggiU,  7  Bobt.  81;  BM  r.  Ogden, 
13  Abb.  Pr.  93;  note;  Starr  v.  OrievoM.  1  N.  Y.  Week.  Dig.  11.  Under 
power  to  strike  out  sham  answer  and  defense  no  part  of  a  plea  can  be  stricken 
out  as  redundant:  Faenaeht  v.  Sttkn,  53  Barb.  650.  A  motion  to  shrike  out 
an  answer,  and  "every  allegation  and  part  thereof,"  as  shafli»  is  ptapsgjy 
denied  if  any  part  is  goods  /orvif  T.  MeBride.  18  Wis.  816. 
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Ijffki  </Ordtf  StHUng  (mt  Anawer  a»  Aftom.— The  effect  of  an  order  strikiDg 
•nt  A  iham  aniwer  la  to  roiii0?e  it  entirely  from  the  record  t  Brigg§  v.  Bergen, 
S3  N.  T.  162}  and  to  Uare  the  plaintiff  at  liberty  to  take  Judgment  as  a 
matter  of  ooiirae :  JBMeftenP  and  2>.  Batik  t.  Jaeobetm,  22  How.  Fr.  473|  dtii^ 
the  principal  caw. 

The  PBnroiPAL  can  u  oitkd  to  the  point  that  a  motkm  to  strike  oat  a 
sham  answer  may  be  Joined  with  a  pmnooding  to  strike  out  an  answer  as  £riT« 
oloos:  .BaUeif  y.  Lane^  18  Abb.  P^.  8B5;  8.  0.,  21  How.  Pr.  476;  People  t. 
McOmnber,  27  Barb.  632.  It  is  also  cited  to  the  point  that  iireleyuiqr  in  aa 
■Bswer  consists  of  statements  which  are  not  material  to  the  decision  of  th# 
•ase^  and  snob  as  do  not  fenn  cr  tender  any  material  lasoet  PeHtkm  t.  ggiriiir» 
1  Thomp*  ft  C«  021« 


Plumb  v»  Gattasauous  Countt  Mut.  Ins.  Co. 

fit  Kaw  ToBK,  sra.1 
ImUBANCn  GOMPANT    IS    BSTOPPKD,    APTEB    LoSfl^    TO   CLAIM   BBiaOK    09 

Wabrastt  on  the  gronnd  that  there  were  boildings  within  twelve  rods 
of  the  insored  premises  which  were  not  mentioned  in  the  appUeation  for 
the  policy,  if  each  application  was  prepared  by  an  agent  of  the  conipaay« 
who  made  the  snrvey  and  measorements  himself,  and,  by  rTrfTtfftfTig  ta 
the  person  in  whose  behalf  the  jMliey  was  to  be  asked  that  th^  were 
correotly  made,  procured  him  to  sign  the  application. 

AmAL  from  a  judgment  in  faTor  of  plaintiff  in  an  action  on 
a  policy  of  fire  insurance.  On  the  tria!,  it  appeared  that  an 
Hgent  of  the  company  solicited  the  plaintiff  to'  insure;  plaintiff 
answered  that  he  was  too  bucty  to  attend  to  it  at  the  time;  where- 
upon the  agent  Toluntered  to  make  the  necessary  measuvements 
and  prepare  the  papers.  He  did  so,  and  upon  his  assurance 
that  they  were  correct  the  plaintiff  signed  the  application.  It 
contained  an  inquiry  asking  for  a  mention  of  all  buUdings  within 
ten  rods  of  the  building  to  be  insured.  On  the  trial,  the  com- 
pany offered  proof  that  there  were  buildings  within  ten  iods» 
which  the  agents  in  drawing  the  application,  had  not  mentioned; 
and  they  claimed  a  breach  of  warranty;  but  the  judge  overruled 
this,  and  directed  a  verdict  for  plaintiff.  Judgment  on  the  ver- 
dict was  affirmed  by  the  full  court,  the  opinion  by  Greene,  J.» 
not  reported,  taking  the  ground  that  the  true  construction  of 
the  warranty  arising  on  such  a  policy  is  that  all  buildings 
within  ten  rods  which  increase  the  risk  must  be  specified;  yet 
that,  as  defendant  did  not  ask  the  court  to  submit  to  the  jury 
the  evidence  that  some  had  not  been  mentioned,  but  assented 
to  the  judge  directing  a  verdict,  relying  only  on  their  exception 
to  such  ruling,  a  new  trial  must  be  denied.  The  oompany 
appealed.    The  cause  was  submitted. 
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A,  O.  Rice^  for  the  appellant. 

(7.  (7.  Tbrrenoe^  for  the  respondent. 

By  Court,  Pratt,  J.  As  no  point  was  made  npon  thetrial 
or  upon  this  appeal  that  the  agent  Ide  was  not  clothed  with  all 
the  power  which  he  professed  to  have,  it  may  be  assnmed  that 
what  he  did  in  making  the  survey  and  measurements,  and  in 
filling  out  the  application,  was  strictly  within  the  line  of  his 
duty  as  surveyor  and  agent  of  the  company.  If,  therefore,  he 
acted  within  tiie  scope  of  his  authority  in  making  these  surveys 
and  measurements,  and  in  preparing  the  applications,  I  do  not 
see  why  the  question  is  not  the  same  in  principle  as  if  the  same 
thing  had  been  done  by  the  company  itself.  Suppose  an  indi- 
vidual insurer  had  himself  assumed  to  make  the  survey  and 
measurements,  and,  in  this  case,  had  filled  up  a  blank  appli- 
cation,  and  had  represented  to  the  applicants  that  his  survey 
and  measurements  were  correct,  and  that  upon  the  faith  of  such 
representations,  and  with  no  knowledge  of  the  facts  themselves, 
the  insured  had  signed  the  application,  and  thus  made  the  state- 
ments their  own.  Although  they  had  thus  been  led  into  a  war- 
ranty of  what  was  not  true,  they  could  not,  undoubtedly,  change 
the  contract  by  parol  testimony.  The  writing  must  still  be  held 
to  express  the  contract  between  the  parties.  And  neither  party 
can  insist  that  the  contract  is  other  than  what  the  writing  ex- 
presses. 

But  when  the  party  through  whose  acts  and  representations 
the  other  party  was  induced  to  enter  into  the  contract  claims 
the  right  to  show  that  the  facts  were  different  from  what  he  had 
represented  them  to  be,  for  the  purpose  of  showing  a  breach  of 
the  warranty,  and  thus  avoiding  what  would  otherwise  be  a  bind- 
ing contract  and  escaping  its  obligations,  I  cannot  discover  why 
the  doctrine  of  estoppel  may  not  justly  be  applied  to  him,  and 
he  be  precluded  from  denying  what  he  once  asserted.  It  pre- 
sents, I  think,  the  precise  case  for  the  application  of  the  doctrine 
of  estoppel  in  pais,  as  defined  in  the  oases.  Lord  Denham,  in 
Pickatd  V.  Aeors,  6  Ad.  k  El.  474,  says;  "  The  rule  of  law  is 
elear  that  where  one  by  his  words  or  conduct  willfully  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things, 
andinduoes  him  to  act  on  that  belief  so  as  to  alter  his  own  pre- 
vious position,  the  former  is  concluded  from  averring  a  difRneBft 
state  of  things  as  existing  at  the  same  time.'' 

Substantially  the  same  rule,  but  in  still  more  explicit  terms, 
was  laid  down  by  Bronson,  J. ,  in  I>eMB  V.  (MeB,  8  HiU  (N.  T.),  ni 
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[88  Am.  Deo.  628|.  '*  It  must  appear:  1.  That  he  has  made  an 
admission  which  is  clearly  inconsistent  with  the  CTidence  which 
he  proposes  to  give^  or  the  title  or  claim  which  he  proposes  to 
set  up;  2.  That  the  other  party  acted  upon  the  admission;  and 
8.  That  he  will  be  injured  by  allowing  the  truth  of  the  admis- 
sion to  be  disproved."  The  same  rule  was  laid  down  by  Nelson, 
J., in  Wetland  Canal  Co.  v.  HathauHty,  8  Wend.  483  [2A  Am.  Deo. 
61].  The  rule  thus  laid  down  precisely  fits  this  case,  and  surely 
the  equities  of  a  cause  never  called  more  persuasively  for  the 
application  of  the  rule  than  they  did  in  this  case.  1  think,  there- 
fore, the  court  were  right  in  ordering  a  verdict  for  the  plaintifi 
upon  the  evidence,  and  the  judgment  of  the  supreme  court  should 
be  affii-med. 

JoHNsoH,  0.  J.,  and  Dinio  and  Stbonq,  JJ.,  dissented. 

Judgment  affirmed« 

CONCRALMKNT    OB  MxSRIPBISSNTATIOir  OP    FACfTB,   EFFECT  09  IlfBnmAirCS 

PoucT:  See  ^eftee  v.  Ilartfbrd  if.  F.  /.  Co^  65  Am.  Deo.  553,  and  oMee  in 
Bote  557.  An  inaonuioe  oompany  is  estopped  to  avail  itself  of  any  mintate- 
■MQt  or  omission  in  an  application  for  a  policy,  constituting  a  warranty  on 
the  part  of  tho  assured,  where  such  application  is  prepared  by  the  authorized 
■gent  of  the  insurer,  and  the  application  is  signed  by  the  applicant  as  pre* 
pared  by  such  agent:  North  American  F,  I.  Co,  v,  TTtroop,  22  Mich.  160;  Shoe^ 
maker  ▼.  Olen*8  FalU  Ins.  Co.,  60  Barb.  103:  Sanfield  ▼.  MeiropoiUcM  fn$, 
Cf(k,  61  Id.  482;  8.  0.,  42  How.  Pr.  101;  Flynn  ▼.  BquUabU  L.  A.  Co.,  7 
Hnn,  390;  Taylor  ▼.  MtOuaX  Ben^  f.  Co.,  10  Id.  55;  Le  Roy  ▼.  Peart  F.  L 
06.,  39  N.  Y.  59;  Ludwig  t.  Jersey  G.  I.  Co.,  48  N.  Y.,  380;  Hughes  y.  Jfer- 
cmUU  M.  I.  Co.,  55  Id.  270;  PUney  v.  Olen's  FaUs  Ins.  Co.,  65  Id.  23;  Vam 
8<Mek  T.  Niagara  Fhre  Ins.  Co.,  68  N.  Y.  438;  People  r.  McCatm,  67  Id.  506| 
Flynn  t.  Bqwtable  I.  Co.,  78  Id.  577;  Boos  t.  World  Mui.  L.  I.  Co.,  6  Thomp. 
4  C.  368.  In  referring  to  the  principal  case  in  RowUy  y.  Empire  Ins.  Co., 
8  Keyea,  560,  S.  C.  on  appeal,  36  N.  Y.  550,  and  in  Owens  ▼.  HoUamd  P,  /. 
Co.,  56  Id.  571,  the  courts  say  that  it  ohanges  the  rule  which  hitherto  pre- 
yailed  in  questions  of  this  kind.  But  it  is  said  that  this  rule  does  not  apply 
where  the  applicant  knows  of  the  misstatement,  and  signs  the  application 
nerertheleas  without  oorreetion:  Baher  r.  Home  L,  I.  Co.,  2  Hun,  405;  8.  C, 
4  Thomp.  k  C.  585;  Baker  r.  Union  MuL  L.  I,  Co.,  43  N.  Y.  289.  In  C%aM 
T.  HaamUm,  20  Id.  56,  and  Rohrbach  y.  Oermama Ins.  Co.,  62  Id.  62,  theconrt% 
in  dLstinguishing  the  principal  case  from  the  cases  at  issue,  h<dd  that  the 
rule  aboye  laid  down  does  not  apply  in  cases  where  by  agreement  the  agent 
WftHng  the  application  is  the  agent  of  the  applicant  only,  and  has  no  author* 
ity  from  the  insurer.  No  estoppel  could  operate  against  the  insurer  in  such 
ease,  because  it  would  be  based  upon  the  acts  and  declarations  of  an  agent 
whose  acts  and  declaratioos  it  is  agreed  shall  not  affect  the  party  againil 
whom  the  estoppel  is  oUimed.  The  above  cases  all  cite  and  comment  fayor- 
ably  on  the  principal  case  in  regard  to  the  propositions  to  which  they  are 
oited. 

Bquitablk  BaroppSL.  Dootbiks  op.— The  principal  case  Is  cited  in  ilw 
Urge  number  of  oases  below  as  authority  on  the  general  equitable  dootriaa 
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ihftt  where  one  puty  baa,  by  hie  npieeentatioii  or  his  eondaet»  indneed  the 
other  party  to  a  tranaaction  to  giTe  him  an  adyantage  which  it  would  be 
agalnat  equity  and  good  conacienoe  for  him  toaasert*  he  willnot^  in  a  ooort  el 
Jnstice,  be  permitted  to  avail  himaelf  of  that  advantage :  Insunmoe  Co.  y. 
YTiftinAm,  13  Wall.  233;  Howan  t.  KeUey,  1  Abb.  App.  Deo.  130;  8.  C,  2 
Keyea,  601;  KaUonai  Pari  Bank  v.  Fimrth  NaL  Ba^  7  Abb.  Fr.,  N.  8., 
142;  HvkkkiM  T.  SmOk,  46  Barb.  240;  Gtrber  r.  Monk,  66  Id.  660;  Cfrahann 
T.  FUtgtrald,  4  Daly,  182;  Mowry  ▼.  WoMMiU.  L.L  Go,,  7  Id.  828;  Bnwm 
▼.  Bowen,  30  K.  Y.  641;  HtOMns  y.  HMard,  34  Id.  27;  Hathaway  y.  PafM^ 
Id.  109;  MaUoim  y.  Toung,  2  Hon,  662;  8.  G.»  6  Thomp.  k  C.  114;  Le$Uer» 
Knkbirboeker  L.  L  Co,,  2  Hnn,  618;  8.  C,  6  Thomp.  k  G.  196;  Fhmegcm  ▼. 
Oorrahtr,  47  N.  T.  600;  SvptrviBom  y.  Otis,  62  Id.  96;  MUMEL  y.  Vmnmi 
C.  M.  Co.,  67  Id.  982;  ChritUatmn  r.  IM^ard,  8  Robl.  224;  Ajprtapetai  ▼. 
Ftnotn,  Id.  485. 

Ik  Obdbb  to  FouiTD  BxGimoK  ok  OiOBaioir  of  Judgi  to  8uBifii 
QcisTiOK  OF  Fact  to  Jubt,  the  party  moat  have  made  a  reqneat  to  have 
BOoh  qnestion  eo  submitted:  Vain  Ve^im  y.  Orf/Uki,  1  Abb.  App.  Deo.  495; 
8.  C,  1  Keyea,  113;  (Muer  y.  Stedwagen,  26  K.  Y.  818;  Lpndk  y.  Kemtijf, 
84  Id.  162;  Lennox  y.  Hoppoek,  1  Sweeny,  469;  S^hnff  y.  Boner,  42  How. 
Fr.  350;  8.  Q,  33  N.  Y.  8nper.  Ct.  202;  VUae  y.  New  Tori  Cent.  Ine.  Co.,  9 
Hnn,  124;  McBride  y.  Farmer^  Bank,  26  K.  Y.  459,  all  dting  the  prinoipal 
eaae. 

Ths  pbzkoipal  gao  n  muorkd  in  BdUerr.  Cfenmania  M.  F.  In$»  Co.,  6i 
Ind.  361,  aa  an  authority  on  the  effeot  of  a  proviaieB  requiring  a  pteBainm 
note  to  be  deliyored  before  the  taking  effeotol  a  peUey.  Thia  point  waa  la 
no  way  raised  in  the  prlndpai  ease. 
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Company. 

ri8HsvToxB.I08.] 

'lamBim  of  PAsmracu  oak  Bkbut  Pbbuxftiov  of  NaffUonroB  fairijf 
arising  against  him  from  oironmstanoes  attending  a  oasoalty  whloh  has 
Injored  a  paisenger,  only  by  proof  that  he  took,  seasonaUy,  all  the  pn- 
eaations  against  snoh  oasnaltiea  wliioh  the  experlenee  and  pndenoe  ol 
mry  oantiona  peraeoa  would  suggest  beforehaadt  and  thus  tliat  the  dis- 
aster must  be  attributable  to  aome  eanae  wlilch  human  foresight  oould 
not  guard  against. 

AmAL  from  a  judgment  for  plaintiff  in  an  action  for  damages 
iOBtained  as  passenger  bom  negligence  in  the  management  of 
defendants'  railroad  train.    The  facts  appear  in  the  opinion. 

JXffify  B.  Selden,  for  the  appellant. 

W.  D.  Bhuart^  tot  the  respondent. 

By  Oourt,  Joanatf,  0.  J.  The  ease  disclosed  hj  tlie  bill  of 
exception  is  that  the  plaintiff,  a  passenger  on  the  def endsntsT 
ndlroady  was  injured  under  these  droumstances:  As  the  train 
was  passing  Bagen  station^  the  engine  stmok  a  eowwUch  had 

JUL  Dae.  Tea.  LXXU— M 
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Btrajed  upon  the  track,  killing  the  cow  and  dragging  her  Ixxlj 
about  one  hundred  feet,  where  it  was  left  by  the  eide  of  the 
track.  At  that  point  the  rear  truck  of  the  rear  car,  in  which 
the  plaintiff  was  riding,  was  thrown  off  the  track,  and  the  ear, 
after  running  on  in  this  condition  some  ninety  rods,  became 
detached  from  the  train  and  was  turned  over  and  thrown  down 
a  descent  of  five  or  six  feet  and  badly  broken.  There  was 
nothing  to  prevent  cattle  passing  from  the  highway  to  the  place 
where  the  engine  came  in  contact  with  the  cow.  The  judge  at 
the  trial  charged  as  follows:  **  The  law  presumes,  in  this  case, 
that  the  overturning  of  the  car  and  the  consequent  injury  to  the 
plaintiff  resulted  from  the  defendants'  negligence;  that  this  pre- 
sumption can  only  be  rebutted  by  evidence  on  the  part  of  the 
carrier  that  the  accident  occurred  from  circumstances  against 
which  human  prudence  and  foresight  could  not  guard."  The 
defendants  excepted  to  each  of  these  propositions  at  the  trial, 
but  upon  the  argument  the  exception  to  the  first  proposition 
was  waived,  and  is  therefore  only  noticed  as  it  enables  us  to 
present  more  distinctly  the  precise  point  iuYolved  in  the  other. 
This  waiver,  it  ought  perhaps  to  be  observed,  was  made,  not  as 
an  abandonment  of  the  point  of  law  involved,  but  only  because 
the  same  point  was  presented  in  a  more  favorable  way  for  the 
defendants  in  another  cause,  where  it  was  to  be  argued.  But 
so  far  as  the  result  of  this  cause  is  concerned,  the  point  is  not  to 
be  deemed  raised. 

The  second  exception  then  assumes  that  the  carrier  is  right- 
fully charged  with  the  burden  of  exculpating  himself  from  pr» 
sumable  negligence,  and  brings  in  question  only  the  rule  of 
care  and  diligence  which  the  charge  prescribes  as  the  test  of  his 
liability.  The  rule  thus  stated  exempts  the  carrier  from  respon- 
sibility for  those  accidents  only  which  occur  from  circumstances 
against  which  human  prudence  and  foresight  could  not  guard, 
and  holds  him  bound  to  employ  the  utmost  prudence  and  fore- 
sight in  avoiding  and  guarding  against  accidents.  It  is  con- 
tended, on  the  part  of  the  defense,  that  the  rule  laid  down  at 
the  trial  imposes  upon  the  carrier  of  passengers  the  obligations 
which  attach  to  the  carrier  of  goods,  and  makes  him  practically 
an  absolute  insurer  of  the  safety  of  passengers.  This  criticism 
upon  the  rule  is  founded  upon  what  I  consider  a  misinterpreta- 
tion of  the  language  of  the  judge.  He  must  not  be  understood 
to  say  that  if  the  jury,  looking  back  at  the  circumstances  of  an 
accident,  can  see  that  some  course  of  conduct  or  precaution 
would  have  prevented  its  occurrence,  the  carrier  is  liable  fof 
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haYing  failed  to  pursue  that  course  or  omitted  that  precaution. 
In  this  sense,  and  in  this  sense  only,  is  the  position  of  the  de- 
fendants', counsel  accurate,  that  human  prudence  and  foresight 
can  guard  against  every  danger  not  resulting  from  the  act  of  God 
or  public  enemies.     The  judge  was  speaking  of  prudence  and 
foresight  to  be  exercised  before  the  accident,  and  without  knowl- 
edge that  it  was  about  to  occur.     Nor  can  his  language  be 
deemed  inconsistent  with  the  idea  that  railroad  cars  are  to  be 
run,  and  run  at  speed,  or  to  require  that  railroad  companies, 
for  the  mere  purpose  of  securing  safety  to  passengers,  shall  not 
do  all  that  they  are  intended  to  do  when  they  are  established. 
But  assuming  this,  he  said,  in  substance,  that  the  utmost  pru- 
dence and  foresight  were  to  be  manifested  in  guarding  against 
accident.     In  this  he  was  sustained  by    the  language  of  the 
elementary  books  and  the  cases.     Thus  in  Story  on  Bailments, 
sec.  601,  it  is  said:    "Passenger  carriers  bind  themselves  to 
carry  safely  those  whom  they  take  into  their  coaches,  as  far  as 
human  care  and  foresight  will  go,  that  is,  for  the  utmost  care 
and  diligence  of  very  cautious  persons."  And  again,  that  after 
the  <mu8  has  been  cast  upon  them,  they  are  bound  to  show  that 
there  has  been  no  negligence  whatsoever;  and  that  the  damage 
or  injury  has  been  occasioned  by  inevitable  casualty,  or  by  some 
cause  which  human  care  and  foresight  could  not  prevent:  Id., 
sec.  GOl  a;  2  Greenl.  Ev.,   sec.  222;  Angell  on  Carriers,  sec. 
569;  Chrislie  v.  Origga,  2  Camp.  79;  Laing  v.  Colder,  8  Pa.  St. 
479  [49  Am.  Dec.  633];  IngalU  v.  BiUs,  9  Met.  15  [43  Am.  Deo. 
846 j,  Hegeman  v.  Western  B.  R.  Corp,,  13  N.  Y.  24  [64  Am. 
Dec.  517]. 

In  all  these  books  and  cases,  and  others  might  be  added  were 
it  needful,  the  same  expressions,  in  substance,  have  been  used 
as  were  employed  in  this  case  to  mark  the  line  of  the  obligation 
of  a  passenger  carrier.  "  As  far  as  human  care  and  foresight 
will  go"  has  become  almost  a  familiar  form  of  expression  in 
stating  the  rule  of  duty.  If  any  fear  was  entertained  that  the 
jury  might  not  correctly  apprehend  the  force  of  the  rule,  and 
understand  it  to  be  said,  not  of  prudeni^e  and  foresight  to  be 
exercised  before  the  event,  but  afterwards,  and  as  aflSrming  that 
if  they  could  then  see  that  particular  preoautions  would  have 
prevented  the  particular  accident,  though  its  likelihood  could 
not  be  foreseen,  and  did  not  therefore  need  to  be  guarded 
against,  some  request  should  have  been  made  to  the  judge  which 
would  have  called  his  attention  to  the  misapprehension  which 
was  thought  possible.    Under  those  oiroumstances,  he  would, 
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we  must  assume,  have  added  suoh  explanations  or  lindtatuxnB 
as  might  have  been  legally  required.  Of  course,  carriers  of 
passengers  are  not  insurers  of  the  safety  of  their  passengers; 
but  measuring  the  duty  of  care,  in  degree,  by  the  dangers  which 
attend  railroad  carriage,  it  is  plain  that  the  utmost  foresight 
as  to  possible  dangers,  and  the  utmost  prudence  in  guarding 
against  them,  are  the  only  limits  which  a  decent  regard  to  the 
safety  of  men,  and  a  conformity  to  the  established  principles  of 
the  law,  allow  to  be  fixed  to  the  responsibility  of  those  who 
oonduct  and  manage  railroads. 

OoMSTOoK  and  Sslder,  JJ.,  took  no  part  in  tihe  daoimon. 

Boo0STBi/rp  J«,  dissented. 

All  the  other  judges  concurred. 

Judgment  affirmed. 


Paminokb  Carbi£bs  are  Bound  to  Exkboisb  HmmHrr  IhBOEa  or  Gab% 
and  are  liable  for  the  omieaion  of  the  Blighteetprecaation:  Hegeman  ▼.  We&i' 
em  B.  R,  Corp,,  64  Am.  Dec.  517,  and  note  521-528.  The  burden  of  proof  ia  on 
the  carrier  to  rebnt  the  presumption  of  ncgligenoe  arising  from  the  injniy  of 
a  passenger:    See  Fariah  v.  RdgU^  62  Id.  666,  and  extensive  note  thereto 
679-669;  Lucm  v.  New  Bedford  etc.  R,  R,  Co.,  66  Id.  407.    In    WaXher  t. 
Erie  R,  R,  Co,,  63  Barb.  266,  it  is  said  that  passenger  carriers  are  bound  to 
exercise  the  highest  degree  of  care.    A  defendant  railroad  company  having 
excepted  to  an  instruction  to  this  effect  in  Clark  v.  Eighth  Avenue  R.  R.  Co,, 
82  Id.  659,  the  appellate  court  held  that  not  only  was  the  instruction  correeft^ 
but  that  it  ought  to  have  laid  down  a  more  rigorous  rule.  Passenger  caxrian^ 
however,  are  not  in  any  respect  insurers,  but  are  answerable  for  any  injuries 
to  their  passengers  against  which  the  utmost  skill  and  foresight  could  guard: 
Bi8BeU  V.  N.  r.  Central  R,  R,  Co,,  25  N.  Y.  445;  Taber  ▼.  Delaware,  L,,  S 
W»  R,  R,  Co.,  71   Id.  494;  International  A  O.  N,  R.  R.  Co,  r,  HaJOoreA,  6S 
Tex.  54;  they  bind  themselves  to  carry  safely  those  whom  they  take  into 
their  coaches,  so  far  as  human  care  and  foresight  will  go,  that  is,  with  snoh 
care  and  diligence  as  would  be  exercised  by  very  cautious  persons:  Barrett  t. 
Thirtig'third  Avenue  R,  R.  Co,,  8  Abb.  Pr.,  N.  8.,  211;  S.  C,  1  Sweeny,  576; 
Clev^and  v.  New  Jersey  Steamboat  Co,,  5  Hun,  526:  Smith  ▼.  New  Fork 
Central  R.  R,  Co.,  24 N.  Y.  225;  Deyo  ▼.  N.  F.  Central  R.  R.  Co.,  84  Id.  II; 
^roum  ▼.  N,  T.  Central  R.  R,  Co.,  Id.  408;  Maverick  v.  M^kth  Avenue  R. 
R.  Co.,  36  Id.  381.  They  must  use  such  caution  as  is  apparently  necessary, 
and  hence  the  duty  is  not  estimated  by  what,  after  an  aooident»  then  first 
appears  to  be  a  proper  precaution  against  a  recurrence  of  it:  Cleveland  y.  New 
Jersey  Steamboat  Co, ,  68  N.  Y.  310.    When  an  injury  to  a  passenger  is  shown 
to  be  the  result  of  some  defect  in  the  carrier  company's  machinery,  or  some 
other  default  on  its  part,  without  more,  a  presumption  of  n^ligenoe  arisei 
against  it,  which  casts  on  the  carrier  the  burden  of  proof  of  showing  that  the 
accident  happened,  notwithstanding  the  exercise  on  his  part  of  the  hi|^ 
degree  of  care  which  the  law  imposes  on  him:  Dougherty  t.  Mieaomi  Pac^^ 
B.  B.  OiK,  8  Mo.  App.  481.    All  the  above  oases  cite  the  piina^al 
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State  v.  Wmx. 

Otoai  wm  mxf  Qivb  Vmnj^Wnawr  ToTvnMoar  c/wWrnnm  hf  mM^ 
iBf  the  atkentioiii  of  th*  jury  to  what  hM  oooocrad  belon  tttm  In  Ikt 
Y*M»i»i«i4fw>  ftf  4ii^  wi»ii  n—    Tbxm  wfaggQ  ft  witao»  tertiHei  wMwut  ob» 

jootton  to  aa  opinion  or  belief  And  on  orow  ipiwaininatian  oogativw  Iko 
gOMnwiim  of  oertun  ipeoifiad  grounds  for  mioIi  belief*  whoieapoii  the 
oonrt  npon  objootion  erronoonaly  ref  neeo  to  permit  the  party  prodnoiqg 
bim  to  draw  oat  hia  real  reaaons  for  his  belief  giving^  however,  to  the 
ooaa-ezaminer  the  privilege  of  aaoertaining  from  the  witneaa  thoae  re*- 
aona,  and  the  oroa»«3caminer  deoUnea  thiapermiadoo,  Ihit  in  his  addrcas 
to  the  Jury  oonunenta  npon  the  teatimony  aa  weak,  fai  that  the  witaasi 
oonid  aasign  no  reason  for  hia  belief —4n  anoh  eaae  the  ooort  ia  Jnatified 
in  sailing  the  attention  of  the  Jury  to  the  faot  tliat  he  had  giren  the 
eraaa-ezaminer  permianon  to  oall  for  the  reasons  of  the  witness's  belief 
and  he  had  deoUned  to  do  ao. 

OOimiBL  SA8  No  RiOHT  TO   RiAD  TO   JUBT   FaOTS   OW  OaSS  AT  BaB  aa 

stated  in  the  report  of  the  eame  ease  when  fonneily  before  the  snprswe 
eoort^  for  the  porpoee  of  oontraating  them  with  the  testimony  of  wit- 
■eaea  in  the  oaae  at  bar,  and  therelqr  to  impeach  their  teatimony. 

OOVBff  MAT  WlXKDBAW  PXBMIBaiON  TO  BlGALL  AS  WmmB  OV  StATI  S 

witnen  introdnoed  by  the  state,  when  it  appean  that  an  onfair  advan- 
tage over  the  atate  waa  aonght  to  be  obtained  therel^. 

LnnoTKorr  for  buiglaiy,  alleged  to  haye  been  committed  hj 
Whit,aalaTa  The  priaonerwasoonTioted,  and  appealed.  The 
opinion  states  the  ease. 

AUams^ifeneral  and  K.  P.  BMe,  for  ilie  state. 

J.  Parker  Jordan  and  H.  A.  OiUiam,  for  ttie  defendanl. 

By  Ooort,  BARXJi,  J.  We  ha^e  examined  ttie  alleged  aacn 
assigned  Ij  the  prisoner's  oonnael  in  his  bill  of  exceptions,  with 
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ttuit  em  which  the  importoiice  of  the  reeolt  to  the  piiaoiier 
demmde,  without  being  able  to  dieoofer  in  them  aoything 
whieh  can  entitle  him  to  another  triaL  We  will  notioe  the 
eaoeptionsy  in  the  order  in  which  the  oonnael  has  argued  thorn. 

1.  The  first  is,  that  the  presiding  judge  erred  in  the  remarks 
whieh  he  made  to  the  jury  in  relatbn  to  the  testimony  of  the 
witness  Thompson.    The  counsel  contends  that  these  ramarla 
were  in  riolation  of  the  act  of  1796  (see  Bct.  Oode,  c  81,  sec. 
180),  because  thqr  were  calculated  to  give  undue  weight  to  the 
tesdmony  of  that  witness,  and  had  thus  iniraded  the  province 
of  the  jury  in  passing  upon  his  eredibiliiy.    In  support  of  his 
position,  the  counsel  relies  upon  the  eases  of  State  t.  Shule^  10 
Ired.  L.  168,  and  Nash  t.  Jfbrton,  8  Jones  L.  8,    In  the  ilrsl 
of  these  cases,  it  was  held  that  the  court  had  no  right  to  lead 
the  jury  to  a  Tcrdiot  by  an  intimation  that  the  testimony  was 
sniBcient  to  support  it;  and  in  the  other,  it  was  decided  that  a 
judge  had  no  right,  Iqr  speaking  in  strong  and  emphatic  lan- 
guage, to  giTC  additional  force  to  the  positions  of  one  of  the 
counsel,  and  afterwards  to  tell  the  jury  that  it  was  a  plain  case, 
and  if  they  did  not  agree,  he  would  detain  them  until  the  close 
of  the  court    These  were  palpable  riolations  of  the  spirit  of 
the  act,  but  we  do  not  think  that  they  fnrmsh  any  anthoritj 
for  impeaching  the  charge  of  the  judge  in  the  present  esse.  The 
witness  Thompson  had  stated  that  he  belieyed  that  certain 
tracks  which  he  had  seen  near  the  house  where  the  burglary 
was  committed  were  those  of  the  prisoner.    This  testimony  was 
called  out  by  the  solicitor  for  the  state,  without  any  objection 
from  the  opposite  counsel,  who,  however,  immediately  asked 
the  witness  whether  he  had  CTcr  measured  the  foot  or  Uie  shoe 
of  the  prisoner,  or  had  erer  had  him  in  his  employment,  or  had 
ever  seen  him  before  his  arrest;  to  each  of  which  questions  the 
witness  answered  that  he  had  not.    The  solicitor  then  requested 
the  witness  to  state  the  reasons  that  induced  him  to  think  that 
the  tracks  were  those  of  the  prisoner,  to  which  the  prisoner's 
counsel  objected,  and  the  court  sustained  the  objection,  but 
said  that  the  latter  might  call  for  the  reasons  upon  which  the 
opinion  of  the  witness  was  founded,  which,  howeter,  was  de- 
clined.   In  their  argument  to  the  juzy  upon  this  part  of  the 
case,  the  counsel  for  the  prisoner  sought  to  weaken  the  force 
of  this  testimony,  by  remarking  that  though  the  witness  had 
asserted  with  great  confidence  that  the  trscks  were  the  prison- 
er's, yet  he  could  not  asrign  a  single  reason  for  it. 

It  was  in  noticing  this  argument  that  the  judge  called  tlM 
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attention  of  the  jnxyto  the  fact  that  he  hadghenpermhetonto 
the  prifloner^B  ooonflel  to  oall  for  the  xeasons  of  the  witneiB'a  be- 
lief ,  and  they  declined  to  do  BO.  ThiBy  the  judge  aaid^hedidia 
{oBtioe  to  lir.  Tbompeon.  We  are  clearly  of  opinion  that  the 
jndge  acted  right,  and  that,  nnder  the  droomBtancee  of  the  caw, 
it  was  his  dniy  to  make  the  remark  which  he  did.  Thompaon'e 
opinion  aboat  the  identilyof  the  tncke  which  he  flaw,  with  thoee 
of  the  priaoner,  waa,  in  brath,  inadnuaaible,  nnlcfla  ahown  to  be 
founded  on  aoffleient  reaaonB,  and  if  objected  to,  ought  to  have 
been  rejected.  But  being  admitted  without  objection,  the 
aolidtor  had  the  right  to  call  for  the  grounda  of  the  witneaa'a 
belief,  and  the  judge  erred  in  not  permitting  him  to  do  ao.  The 
priaoner^a  counael  had  no  right  to  complain  of  it,  aa  it  waa  done 
upon  their  objection,  nor  had  thqr  any  just  cause  to  complain 
that  the  judge  gaye  them  the  option  to  examine  the  witneaa 
themaelTea  upon  the  point  in  question.  The  witneaa  himaelf 
had  the  beat  reason  to  complain,  because  he  waa  placed  in  a 
falae  poaition  I7  the  error  into  which  the  judge,  at  tiie  inatance 
of  the  priaoner'a  counael  had  fallen.  Surely,  then,  it  waa  not 
only  the  right  but  the  duty  of  the  judge  to  saye  the  witneaa 
from  the  injuriona  comments  of  the  counsel,  I7  calling  the  atten* 
tion  of  the  juzy  to  the  fact  which  had  occurred  in  open  court  in 
the  progress  of  the  trial.  This  was  done,  not  for  the  purpose  o( 
giving  undue  weight  to  the  testimony  of  the  witness,  but  to 
insure  a  fair  and  impartial  consideration  of  it  by  the  juzy.  In 
doing  this,  his  honor  was  fully  supported  by  the  case  of  SaiBejf 
▼.  Pod,  13  Ired*  L.  404,  to  which  we  were  referred  hj  the  cowh 
sel  for  the  state.  That  case  states  that  **  in  commenting  on  the 
defense,  his  honor  called  the  attention  of  the  jury  to  the  differ- 
ent circumstances  relied  upon  in  the  defense,  among  which  waa 
the  pressure  of  Pritohard's  arm;  that  they  might  in  connection 
with  it  consider  the  question  put  and  withdrawn  by  the  plaini* 
ifTs  counsel."  This  court  decided  that  there  waa  no  error  in 
so  doing,  because  the  putting  a  question  and  withdrawing  it  by 
the  counsel  was  a  fact,  transpiring  in  the  course  of  the  trial, 
brought  before  the  juzy  by  one  of  the  parties,  and  in  relation  to 
the  question  under  iuTcstigation.  As  in  Bailey  ▼.  Pool,  tupra, 
so  m  the  present  case,  the  jury  were  at  libertyto  take  into  their 
consideration  what  had  occurred  before  them  relatiye  to  the 
examination  of  the  witness,  and  if  they  could  legally  do  ao,  the 
court  in  charging  them  had  a  right  to  call  their  attention  to  it. 
2.  The  aecond  exception  ia,  that  the  court  would  not  permit 
the  priaoner'a  counael  to  read  to  the  jury  the  atatement  of  thia 
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ei80  M  loported  in  4  Jonas  li.  848»  on  the  applioatbn  f  or  a 
trial  bgr  tbo  priionor  after  A  foonar  oonTioium.  Tbofafllofes- 
oaplioM  Btatea  that  '*dnring  the  aigament  of  the  canee.  one  of 
the  defendant^e  eonnael  oonunenoed  reading  the  fMts  in  Om 
umB  eeae  aa  leported  in  the  eapxeme  eonrt,  and  was  eontxaeling 
the  testimony  therein  of  the  witnesses  Smallwood  and  Yan|^ 
with  their  testimony  on  this  izial»"  when,  on  the  objeotkm  of 
the  solioitor  for  the  state,  he  was  stopped  by  the  presiding 
judge,  who  remarked  *'  that  he  ooold  not  allow  him  to  prooeed 
in  that  manner;  that  while  the  oourt  oonoeded  to  the  oonnael 
the  right  to  read  to  the  jury  any  principle  of  law  laid  down  hj 
the  supreme  oonrt^  still  he  had  not  the  right  to  read  the  faeta 
there  stated  for  the  purpose  of  contrasting  them  with  the  faets 
now  deposed  to  by  the  witnesses.  The  counsel  insiBted  uptm 
his  right  to  read  tiie  whole  case  to  the  jury,  but  submitted  to 
the  opiniDn  of  the  court." 

In  his  argument  before  us,  the  counsel  insists  that  his  sole 
purpose  was  to  read  the  case  for  the  purpose  of  commenting  to 
the  jury  upon  the  law  therein  stated,  as  by  the  act  of  18M  (see 
Ber.  Code,  c.  31,  sec.  67,  cL  15)  he  had  a  right  to  do.  From 
the  facts  set  forth  in  the  bill  of  exceptions,  we  are  bound  to 
understand  otherwise,  and  that  his  object  in  contrasting  the  tes- 
timony of  the  witueases,  as  reported,  with  that  gi^en  on  tha 
trial,  was  to  discredit  the  witnesses  before  the  jury.  So  under* 
standing  it,  we  are  bound  to  say  that  the  course  erf  the  counsel 
was  wrong,  and  it  was  the  duty  of  the  judge  to  stop  him.  ISia 
facts  as  stated  in  the  published  reports  were  notinendenoebe* 
fore  the  jury  at  aU,  and  the  counsel  had  no  right  to  refer  to  them 
for  the  purpose  of  impeaching  the  testimony  of  the  witoesssa 
as  sworn  to  on  the  trial.  The  case  of  the  SUaie  t.  ffNeal^  7 
Ired.  li.  261,  cited  by  the  counsel  for  the  stote,  shows  that  if 
counsel  in  their  argument  state  as  facts  ^hat  has  not  been 
proved,  the  court  may  in  its  discretion  correct  the  mistake  at  tha 
moment,  or  in  the  charge  to  the  jury. 

8.  The  third  and  last  exception  insisted  on  in  the  aigumeat 
before  us  has  reference  to  the  course  pursued  by  the  judge  in 
rehtion  to  the  examination  of  the  witness  Vaughn.  It  appears 
from  the  bill  of  exceptions  that  after  this  witoess  had  been 
examined  by  the  stete,  and  cross-examined  by  the  prisoner's 
counsel,  the  latter  steted  that  they  might  wish  to  examine  hia 
upon  another  point  at  a  subsequent  stage  of  the  trial,  and 
asked  permission  of  the  court  that  they  might  recall  him  as  s 
stato'a  witness  if  they  should  find  it  necessary  to  do  so.    The 
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■o&itor  olqeeled  to  this,  and  asked  the  eomiflel  to  atak  for 
vluit  pnrpoee  tli^  wiahed  to  zeeall  the  witneM^  wUoh  th^  de- 
diiied  to  do;  but  the  ooart,  nerertheleea,  ga^e  the  pemunion 
denied.  Afterwaide,  the  lolieitor  for  the  atate  introduoed  a 
vitiMB  named  Jocdan  to  prore  that  the  prisoner  was  the  proi^ 
wHj  of  him  who  was  alleged  in  the  hill  of  indistment  to  be  the 
owner.  The  eonnsel  for  the  prisoner  then,  in  evose-eiamina- 
tion,  pvopoaed  to  ask  Jordan  what  the  witness  Yanghn  had,  at 
a  ftHEmer  time,  told  him  aboat  the  eonfessions  of  the  prisoner. 
Bus  was  objected  to,  beoaose  the  preliminaiy  question  had  not 
been  pat  to  Yanghn,  and  the  objection  was  snstained  bj  the 
eooii  The  counsel  then  proposed  to  recall  Yanghn,  nnder  the 
psnniswion  already  given,  for  the  purpose  of  asking  the  prelimi* 
any  qosstion*  according  to  the  dedaion  in  JSUwanb  t.  SuOivan^ 
8&ed.L.  807.  The  solicitor  again  objected  on  the  part  of  the 
ifaite,8nd  assigned  as  a  reason  that  the  prisoner's  counsel  knew 
before  that  he  intended  to  introduce  the  witness  Jordan,  who 
WIS  a  brother-in-law  of  the  owner  of  the  prisoner,  and  the 
mmsel  concealed  the  puxpose  for  which  he  asked  the  priTilege 
of  recalling  Yaughn  with  a  Tiew  to  get  the  benefit  of  Jordan's 
eontradiction  of  Yaughn,  and  at  the  same  time  prevent  him 
from  being  at  liberty  to  impeach  Jordan;  and  further,  that  thqr 
might  still  retsin  the  ri^ht  to  conclude  the  argument  to  the 
foarj.  The  case  states  that  all  this  **  was  admitted  by  the  de- 
feDdinfs  counsel,"  and  thereupon  the  judge  withdrew  the  per- 
■nssion  to  recall  Yaughn  unless  th^  would  introduce  him  aa 
their  witness,  which  the  counsel  declined  to  do. 

After  much  reflection,  we  cannot  discover  any  error  in  the 
eondnct  of  the  judge  of  which  the  prisoner's  counsel  have  a 
Qg^t  to  complain.  It  is  the  duty  of  the  judge  who  presides  at 
a  tnsl  to  see  that  it  is  properly  conducted,  so  that  neither  party 
ehall  take  undue  advantage  of  the  other,  either  in  the  examina- 
tion of  the  witnesses,  or  in  the  arrangement  of  the  argument. 
To  accomplish  this  object,  the  judge  must  necessarily  be  in- 
trusted with  some  discretionary  power,  as  he  undoubtedly  is  in 
many  cases;  a  well-established  instance  of  which  is  in  the  discre- 
tion given  to  him  to  permit  a  witness  once  examined  to  be  called 
sgiin  at  any  time  before  the  verdict  is  rendered:  See  8kUs  v. 
SMeU,  2  Jones  L.  418,  and  the  cases  therein  referred  to.  In  the 
present  case  the  counsel  for  the  prisoner  wished  to  secure  the 
veal  or  supposed  advantage  of  having  the  concluding  argument 
to  the  jury.  Thiswas  a  legitimate  advantage  if  it  could  be  prop- 
sritfobtained.  When  asked  by  the  solicitor  to  state  the  purpose 
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for  which  they  wished  permission  to  recall  Vaughn  as  a  state's 
witness  at  a  subsequent  stage  of  the  trial,  candor  required  them 
to  disclose  it,  or  to  withdraw  their  application  to  the  court. 
Had  they  made  it  known,  the  solicitor  might  possibly  have  called 
another  witness  instead  of  Jordan  to  proTe  the  fact  of  owner- 
ship.  If  they  had  withdrawn  their  application,  then  the  solicitor 
would  have  had  no  right  to  inquire  as  to  the  manner  in  which 
in  that  particular  they  intended  to  conduct  their  defense.  What 
this  court  said  in  State  ▼•  David,  4  Id.  353,  has,  we  think,  a 
strong  bearing  upon  the  present   exception.    The  question 
was  whether  the  counsel  for  the  prisoner,  who,  because  of  his 
not  having  introduced  any  testimony,  was  entitled  to  make  the 
concluding  argument,  was  bound  to  open  the  case  and  state  the 
ground  of  his  defense.    This  court  decided  that  he  was,  and 
added:  "  Common  fairness  suggests  that  this  is  the  proper 
course,  otherwise    the  state    would    be  taken  wholly   at    a 
disadvantage,  and  the  prisoner's  counsel  might  suggest  views 
of  the  case,  and  draw  inferences  from  the  evidence,  which 
would  go  to  the  jury  unanswered,  unless  the  presiding  judge 
should  feel  himself  called  upon  to  notice  them.   This  would  be 
objectionable.   The  proper  rule  is,  that  the  party  having  a  right 
to  conclude  opens  the  argument,  the  opposite  party  then  has 
an  opportunity  to  reply,  and  he,  in  his  turn,  may  reply  by  way 
of  conclusion."    It  is  manifest  from  this  that  it  is  the  object  of 
the  rules  of  practice,  which  the  presiding  judge  must  enfcnce^ 
to  secure  for  both  parties  a  fair  and  impartial  trial.    It  follows 
that  if  it  appeared  to  the  judge  in  the  present  case  that  the 
course  pursued  by  the  prisoner's  counsel  was  calculated  to 
deprive  the  solicitor  of  his  just  rights  in  the  management  of 
the  cause,  as  we  think  it  did,  then  the  permission  given  them 
to  recall  Vaughn  was  properly  withdrawn,  and  they  cannot 
except  to  it  as  error. 

Our  conclusion  upon  the  whole  case  is,  that  there  is  no  enor 
assigned  in  the  bill  of  exceptions  which  entitles  the  prisoner  to 
a  venire  de  novo;  and  we  do  not  find  any  in  the  record  whidi 
makes  it  our  duty  to  arrest  the  judgment. 

This  must  be  certified  to  the  superior  court  of  Ohowan,  to 
the  end  that  the  sentence  of  the  law  may  be  pronoimced  upon 
the  prisoner. 

Judgment  afSrmed. 


Pbopeb  Subjbcts  of  iNBXBuonoini  to  Juriss^  ahd  to  What 

JUDOB  MAT  ComCSNT   UPON    EviDSNCS.— QVEBTIOKB   OV  LaW  IHOITLD  irOT 

n  LxTT  TO  JuBT.    Qaettioiia  of  Uw  are  for  the  ooart  and  qnestioiii  of  ImI 
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for  the  jury:  Co.  lit.  155,  156.  lu  inatnictiDg  a  Jury,  Ihe  Judge  shuuid  oon- 
fino  himself  strictly  to  matters  of  law,  and  it  is  erroneous  for  him  to  inform 
tbo  jury  what  facts  are  proved  and  what  are  not,  for  this  it  is  the  pro^noe  of 
the  jury  to  determine:  Buss  v.  Steamboat  etc.,  9  Iowa,  374;  Thompson  ▼. 
Jlovey,  43  111.  198. 

Oq  the  other  hand,  the  court  must  not  submit  questions  of  law  to  the  jury 
by  giving  an  instruction  which  leaves  to  them  the  determination  of  a  legal 
proposition,  but  should  iustruct  them  what  the  law  is,  if  they  find  certain 
focts  to  be  proved  by  the  evidence:  UUaland  v.  Walker,  11  Ala.  1058;  8.  C, 
4Z  Am.  Dec.  238;  MUcheil  v.  Fmid  du  Lac,  16  HI.  174;  Thomm  v.  Utomas, 
15  B.  Mon.  178;  Uickey  v.  Ryan,  15  Mo.  63,  67;  FugaU  v.  Carter,  0  Id.  267, 
273;  Hudson  v.  St.  Louis  etc,  B.  B.  Co.,  53  Id.  525,  539;  Irish  v.  Smith,  8 
Serg.  &  R.  573;  S.  C,  11  Am.  Dec.  648;  UniUd  Slates  v.  Carlton,  1  Gall.  400. 
Thus  the  terms  of  an  oral  contract  are  to  be  found  by  the  jury,  but  the  legal 
effect  of  the  contract  is  a  question  of  law,  and  a  court  commits  error  in  sub- 
mitting both  questions  to  the  jury:  White  v.  Murtland,  71  111.  250;  Bohra- 
backer  v.  Ware,  37  Iowa,  85;  Lapeer  etc,  Ins.  Co.  v.  Doyle,  30  Mich.  159. 
The  court  cannot  properly  instruct  that  in  order  to  find  for  the  plaintiff  they 
must  find  that  his  hogs  killed  by  the  defendant  railroad  company  strayed 
upon  the  track  at  a  point  where  the  company  was  bound  by  law  to  fence  its 
track,  unless  at  the  same  time  the  jury  is  informed  at  what  points  the  com- 
pany is  bound  by  law  to  fence  its  track:  Hudson  v.  St.  Lows  etc.  B.  B.  Co., 
53  Mo.  525,  539;  see  also  Ingram  v.C.,D.,A  M.  B.  B.  Co.,  38  Iowa,  669. 
Whether  an  instrument  is  a  promissory  note  or  not  is  for  the  court,  not  for 
the  jury:  Lee  v.  Dunlap,  55  Mo.  454.  Whether  a  chattel  mortgage  had  been 
duly  acknowledged  and  recorded  is  for  the  court  to  decide,  and  must  not  be 
left  to  the  jury:  Bailey  v.  Godfrey,  54  111.  507.  A  defect  in  the  declaration 
is  not  the  subject  of  instructions  to  a  jury:  Briltain  v.  Doylestown  Bank,  5 
Watts  k  S.  87;  S.  C,  39  Am.  Dec.  110.  Parol  evidence  is  inadmissible  to 
vary  a  record,  and  a  charge  is  erroneous  the  effect  of  which  is  to  shift  from 
the  court  to  the  jui'y  the  duty  of  determining  what  parol  evidence  is  incon- 
iiistent  with  the  record:  TliOTnason  v.  Odum,  31  Ala.  108;  S.  C,  G8  Am.  Dec. 
159.  An  instruction  referring  the  jury  to  the  pleadings  for  a  statement  of 
the  issues  to  be  determined  by  them  is  erroneous:  fUzgeraid  v.  McCarty, 
55  Iowa,  702;  Dassler  v.  WiUey,  32  Mo.  498;  Bradshaw  v.  Mayfield,  24  Tex. 
481.  An  instruction  that  the  plaintiff  must  prove  every  material  allegation 
in  his  declaration  was  held  erroneous,  both  because  it  left  to  the  jury  to  de- 
cide  what  was  material,  and  because  the  declaration  contained  several  counts, 
proof  of  either  of  which  was  sufficient  to  entitle  plaintiff  to  recover:  Dome* 
V.  C<M,  11  HI.  App.  587. 

CONSTBDCnON  OF  WRITINGS,  WUEN  QUBSTION  FOB  CoURT  AMD  WHEK  FOB 

JiTRY:  Note  to  Fagin  v.  Connoly,  69  Am.  Dec.  454-460. 

Keasonablx  Time,  when  Question  of  Law  and  when  Questiok  of 
Fact:  Note  to  Aymar  v.  Beers,  17  Am.  I>eo.  544-549. 

Confined  to  Issues. — The  instructions  should  be  confined  to  the  issues 
made  by  the  pleadings  and  to  the  evidence:  NoUen  v.  Winter,  11  Iowa,  190; 
Iron  MowUtun  Bank  v.  Murdoch,  62  Mo.  70;  Sargent  v.  Linden  Mining  Co., 
55  Cal.  204;  Wilcox  v.  Chicago  etc  B.  B.  Co.,  24  Minn.  269;  Terry  v.  Shively, 
64  Ind.  106;  Henry  v.  Davis,  7  W.  Va.  715;  Parker  v.  Marquis,  64  Mo.  38, 
42;  Camp  v.  Heelan,  43  Id.  591;  MofaU  v.  Conklin,  35  Id.  453,  457;  Bern- 
hard  V.  Washington  lAft  Ins.  Co.,  40  Iowa,  442.  Thus  an  instruction  ii 
erroneous  if  it  assumes  something  not  stated  in  the  declaration  as  a  basis  for  re- 
ot^very:  Lake  Sfiore  etc.  B*y  Co.  v.  Beam,  11  111.  App.  215.    Where  the  personal 
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Dagllgenoa  of  the  defeodant  ii  the  gut  of  the  action,  the  instmctionB  must  not 
preeent  another  groand  of  liability:  Chkago  etc*  i?.  J{»  Co,  t.  Ifodb*  72  111. 
141;  Ooiitmbw  tie.  B.  R.  Co.  t.  7hve$eh,  68  Id.  645.  When  the  action  i*  npon 
a  warranty,  it  is  erroneoni  to  inatraot  oonoeming  frand:  WMaee  t.  Wren,  32 
Id.  146.  The  iostractionB  are,  howev>er,  not  neceasarily  confined  to  the  issnea 
raiietl  by  the  pleadings.  Other  issues  may  be  raised  by  evidenoe  which  hwa 
been  introduced  without  objection,  but  which  is  not  properly  within  the 
•cope  of  the  pleadings.  And  as  the  rule  is  that  a  Tariance  between  the 
pleadiags  and  the  evidence  is  not  a  ground  of  error,  unless  the  eyidence  ia 
objected  to  upon  this  ground  when  offered,  BoberU  t.  Chahamt  6  Wall.  67S, 
681,  if  in  the  progress  of  a  trial  evidence  is  introduced  at  Tariance  with  the 
issues  formed  by  the  pleadings,  and  the  adverse  party  does  not  object  at  the 
time  or  move  to  strike  it  out  on  the  ground  of  variance,  the  court  may  instruct 
in  relation  to  the  whole  field  of  inquiry  covered  by  the  evidence  and  upon  the 
issues  formed  thereby:  Bcifce  v.  Oalffimia  Stage  Co.,  25  Gal.  460;  Sogers  v. 
MUlard,  44  Iowa,  466;  Parber  v.  Marquia,  64  Mo.  38^  42;  Thompson  on 
Charging  the  Jury,  sec.  60.  The  rule  that  instructions  must  be  pertinent  to 
the  issues  is  to  be  interpreted  as  apfdying  to  a  case  that  has  been  strictly 
conducted,  and  where  there  has  been  no  variant  evidence  admitted.  An  iasne 
not  made  by  the  evidence  should  not  be  submitted  to  the  Jury:  Altgelt  v. 
Brigter,  57  Tex.  432. 

iKSTBUonoirs  should  bi  Basxd  itpoit  EviDiorcE.  The  court  may  instruct 
hypothetically  upon  facts  which  there  is  evidence  tending  to  prove,  but  it  is 
erroneous  to  submit  to  the  determination  of  the  jury  a  fact  or  a  state  of  facta 
which  there  is  no  evidence  in  the  cose  tending  to  prove:  Johnmm  v.  Jenmngs, 
60  Am.  Deo.  823;  Marahall  v.  ffaney,  59  Id.  92;  Duggina  v.  Watgon,  60  Id. 
660;  State  v.  HUdretk,  51  Id.  369;  Barnes  v.  Meeds,  49  Id.  390;  Henderson  v. 
Western  etc,  Ins.  Co,,  43  Id.  156;  Haines  v.  Stauffer,  53  Id.  493,  and  cases 
cited  in  the  notes:  Svfonk  v.  NidtoU,  24  Ind.  199;  Gakna  etc,  B*  B,  v.  JcuetibSf 
20  ni.  478,  487;  Howe  etc,  Co.  v.  Laymen,  88  Dl.  39;  Atkins  v.  Nkhoimm,  31 
Mo.  488;  Cothran  v.  State,  39  Miss.  541;  Dickerson  v.  Johnson,  24  Ark.  251; 
Webster  College  v.  Tyler,  35  Mo.  268;  Bond  v.  Hall,  8  Jones  L.  14;  Herdie  v. 
Bigler,  47  Pa.  St.  60;  Bogle  v.  KreUzer,  46  Id.  465;  Andrews  v.  Smiikwick, 
20  Tex.  Ill;  Jfanwell  v.  Briggs,  17  Vt.  176^  CJUcago  etc.  B.  B.  Co.  v.  Lhek- 
son,  83  111.  431;  Pittsburgh  etc  B^y  Co,  y.  Sfumnon,  11  IlL  App.  222;  QaUher 
y.Myriek,  9  Md.  118;  S.  C,  66  Am.  Dec.  316.  It  is  erroneous  for  the  judgo 
to  inatmct  that  the  plaintiff  cannot  recover  upon  a  supposed  state  of  facts 
not  shown  by  the  evidence,  thus  leading  the  jury  to  believe  that  he  was 
under  obligations  not  shown  by  the  evidence:  Harrison  v.  Cachelin,  27  Mo. 
26;  Frantx.  v.  Bose,  89  111.  590;  Swank  v.  Nichols,  24  Ind.  199;  Bogle  v. 
Kreiiier,  46  Pa.  St.  465. 

Abstract  Instructioxs  should  not  bb  Gtvbn.  The  court  should  not 
lay  down  abstract  propositions  of  law,  however  correct,  which  are  not  rele- 
vant or  pertinent  to  the  evidence  or  facts  in  issue:  FhariA  v.  BeigU,  62  Am. 
Dec.  666,  and  cases  cited  in  the  note  688;  CoughUn  v.  People,  68  Id.  &41, 
note  543;  Thtmoegan  v.  King,  HI  U.  S.  549;  Chicago  etc  B.  B.  Co.  v.  £7tfey, 
38  111.  410;  Stein  v.  City,  41  Iowa,  353;  McNair  v.  PlaU,  46  111.  211.  Thia 
rule  is  merely  another  way  of  stating  the  proposition  that  instructions  should 
be  confined  to  the  issues  and  based  upon  the  evidence.  The  refusal  to  g^ve 
such  instructions  can  never  constitute  error:  CroimmeUn  v.  Then,  70  Am. 
Dec.  499,  and  coses  cited  in  the  note  505;  JeUison  v.  Ooodwin,  69  Id.  62; 
HurU  y.  Crane,  Id.  387;  Snider  y.  Adams  Ex.  Co.,  63  Mo.  376;  HamUUm  v. 
BusseU,  1  Cranch,  309;  Chirac  v.  Beinecker,  2  Pet.  613, 625;  Clarke  v.  Kmumlar 
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10  LL  8S7;  McNeU  t.  Hoibrook,  12  Id.  84;  AnkA  t.  HwUagB,  16  Id.  ti%  S26| 
RkeUr.Poe,  2  How.  458;  ZTorpfr  t.  SmiA,  1  Granch  0.  Ci.  4d6;  Z>o^  t. 
Araiv^  Bom.  158;  Ooodmam  t.  Stimmii.  90  How.  359;  Jfid^{^Ill  Audfc  t. 
JRbbvi^  9  Wall.  544^553;  l^ongp  ▼.  <Sr<a<e,  12  Oa.294;  Unded  Slaiet  y.Brtd- 
lin^TO  How.  252;  Siare^  r.Bmmm,  15  K.  T.  524;  Botm  w.Lewit,  4  Abb. 
App.  Deo.  121;  Oa»Sn  ▼.  Am  iVaiMfav  ete.  B.B.O0.9  36  Oal.  404;  iHvyer  t. 
DMor,  5  Wall.  318;  Attv  ▼•  B<mk<if  UmUd  SiaUs,  11  Wboat.  59;  Laber 
r.Oooper,  1  WaXL  S&i;  Budkmon r.  Hall,  12  Abb.  Pr.  420;  Geman  r.  IM^ 
kau,  6  Bomr.  148;  Nmo  York  t.  iVte»  5  Saadf.  541;  CUwk  ▼.  Vonse,  19  Wend. 
n^Zecetv. iffnikft,  1  Denio,  571;  Drafev.  Cuifit,  1  Coah.  395;  ThompMn  on 
Ghaiging  the  Jurj,  seo.  63.  But  no  mistake  may  more  oaaily  oooor  thaa  this, 
the  giving  of  an  abstract  inatraction;  and  therefore^  before  rerening  on  thia 
grouid,  the  appellate  ooort  will  inqnire  whether  the  abotraot  inatniotion  haa 
taided  to>  mJal^md  the  jury  and  to  prejndioo  the  appellant,  and  if  it  finds  that 
nefa  is  not  the  case^  it  will  overlook  the  error  and  not  rerorse  on  this  ground: 
fbriAr,  ROgUy  62  Am.  Dec.  666;  Taylor  ▼.  Morrimm,  Id.  747;  Chambers  ▼« 
BedeO,  37  Id.  608;  MqgU  t.  Gresater^  8  Iowa,  122»  125;  but  if,  on  the  con* 
tiaiy,  it  finds  that  such  instmctiona  did  tend  to  mislead  the  jury,  then  the 
jadgment  will  be  reversed,  though  the  instructions  are  correct  as  abstract 
propositiooB  of  law:  Beaver  v.  Taylor,  I  WalL  637,  644;  Clarke  t.  DtUeher, 
9  Cov.  674;  StaU  t.  BaUey,  57  Mo.  131;  Brfon  t.  UtUted  StaUe,  1  Black,  140; 
Hener  ▼.  JTood^  16  Barb.  386;  (TnUed  StaUe  ▼.  Wright,  1  McLean,  509; 
8mA  ▼.  Carr,  16  Conn.  460;  Oummkige  t.  Chandkr,  26  Me.  453;  Caw  v. 
Peofle,  3  Neb.  357,  369;  OchtUree  t.  Carl.  23  Iowa,  394;  Thompeim  ▼.  Sham- 
aoa,  9  Tex.  536;  lAtmi  t.  TgngAanmgh,  59  Am.  Dee.  159;  Whien  ▼.  HamU' 
halttcB.A,  Co.,  39 Mo.  468. 

GoMMSsiTnro  ufon  BriDBrcx.— In  Exolasj^  Judqs  mat  BznuDM  Orar* 
unr  UPON  WxiOHT  07  Btidknoi.  It  is  there  the  oostom  and  authorised 
praotice  for  the  judge  in  summing  up  to  intimate  his  opinion  as  to  the  woig hi 
of  the  evideiioe  and  what  ii  proved  thereby.  And  it  is  no  ground  of  error 
that  the  judge  expressed  in  strong  terms  his  opinion  as  to  the  facts  proved,  if 
he  left  the  Jury  to  the  Oicerdse  of  their  discretion  in  determining  those  facts: 
Fbfter  v.  Steele^  5  Scott,  28;  SohrU  r.  MdmUe,  7  Bam.  ft  Cress.  430,  4.'t5; 
Bdeher  T.  PriUk,  4  Moo.  ft  S.  295;  8.  O.,  10  Bing.  408.  And  even  a  mis- 
taken observation  of  the  judge  as  to  the  faets  proved  was  no  ground  of  error, 
where  the  question  of  fact  was  left  to  the  jury:  DcHfideon  v.  Stanleg,  3  Scott 
N.  R.  49;  a  C,  2  Man.  ft  G.  721. 

LiKEWisB  Uf  Fedkral  Coosni  the  judge  may  sum  up  the  facts  to  the  jury 
and  submit  the  case  to  them  with  the  proper  instructions  as  to  the  rules  of 
law  applicable  to  the  facts,  bemg  careful  to  separate  the  law  from  the  facts, 
and  leave  the  facts  to  the  jury  for  their  sole  determination:  AfcLanakan  v. 
Umtersal  Ine.  Co,,  1  Pet.  170, 182.  And  furthermore,  an  expression  of  o])inIon 
as  to  what  facts  have  been  proved  in  the  case  is  not  an  error  calling  for  reversal, 
provided  the  jury  are  instructed  that  they  are  the  sole  judges  of  what  is  x)rovo<l 
by  the  evidence,  and  are  not  to  be  governed  by  the  opiniop  of  the  court  in  that 
respect,  but  are  to  regard  it  with  po  greater  consideration  than  they  think  it 
entitled  to:  Traeg  t.  Swartwoui,  10  Pet.  80,  96;  Gamea  v.  Stiles,  14  Pet.  322, 
affirming  8.  C,  1  MoLean,  321;  MUeheU  v.  Hanrumg,  13  How.  115;  BichartU 
son  V.  C%  0/  Boskm,  24  Id.  188;  UnUtdSiaUs  v.  JUmrteen  Packages,  Gilp. 
235;  Camsegma  v.  WU^tgs,  Pet.  0.  G.  225.  The  judge  should  not  give  instmc- 
tioBs  deciding  the  facta  for  the  jury  and  superseding  an  inquiry  by  them  into 
tiie  faofes:  Ohesapeabe  etc.  CamU  Oo.  v.  Kneq)p,  9  Pet.  541;  Com  Exdsangs 
JkmkY.Bktfpen,  11IU.B.440;  VmNmr.  Paeard.i'Peit.  137.    The  court 
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b  not  obliged  in  any  caae  to  give  hu  opinion  upoo  the  weight  of  tho  evideaMt 
8mth  T.  CaningUm^  4  Craach,  62;  UniUd  Siatea  r.  Bmmkam,  1  Maaon.  57.. 

So    Cr    SSVS&AL   BVATBfl    OnOfXlITi    VTOS     BtIDMNOB   abb    PEKMiaSIBUU 

The  practice  of  an  mining  np  the  teatimony  to  the  jury  mnat  be  regarded  at 
the  aetUed  practice  nnder  the  common  law  prooednie:  8  Bla.  Com.  375.  And 
in  aomA  atatea  it  ia  atill  deemed  proper  for  the  Jndge  to  comment  and  make 
inch  auggestions  upon  the  oTidence  aa  he  deema  expedient:  MansJUJd  t. 
Ccr^nr,  4  Cnah.  213;  FlamderM  t.  GM&y,  28  K.  H.  84,  89;  PaUemm  ▼.  OoUbrwk, 
29  Id.  94.  In  New  Jeraey  he  may  do  this.  He  may  giro  hia  opinion  npon  the 
weight  of  evidence,  and  may  call  the  attention  of  the  jory  to  matter*  affect- 
ing the  credibility  of  witneaaea  at  hia  diacration:  Bruch  v.  Carter ^  32  N.  J.  L. 
554,  555.  In  Pennaylvania  the  judge  may  comment  npon  the  eyidenoe  and 
ezpreaa  hia  opinion  upon  the  weight  thereof  but  mnat  nae  great  care  not  to 
mislead  the  Jury  nor  to  state  the  caae  partially:  DUman  t.  ChmmomoeaUk,  47 
Pa.  St.  335;  Moknt^  r,  Bvau,  51  Id.  84;  Raidtm  t.  Ovff,  55  Id.  276;  Bwrhe  t. 
MaxweU,  81  Id.  189,  153.  The  jury  ahoald  be  clearly  told  that  they  are  the 
aole  jndgea  of  the  facta  of  the  caae,  if  the  Jndge  expresaea  an  opinion  npon 
the  weight  of  the  eridenee:  Ocrdon  t.  LUile^  8  Sezg.  ft  R.  533;  S.  C,  11  Am. 
Dec  632|  Banner  ▼.  Herriekf  99  Pa.  St.  220.  An  expreaaion  of  opinion  on  a 
matter  ot  fact  will  not  be  intended  to  have  mialed  the  jnry:  Bobmnn  ▼. 
Jurtke^  2  Penr.  ft  W.  19;  S.  C,  21  Am.  Deo.  407.  There  ia  no  dnty  on  the  part 
of  the  coart  to  expreea  such  an  opinion:  SidweU  r,  Efoans,  1  Penr.  ft  W.  383;  8. 
a,  21  Am.  Deo.  387;  BriUainv.  Dofytutown  Bank,  5  Wattaft  S.  87;  a  C,  39 
Am.  Deo.  110.  And  a  charge  manifeetly  calculated  to  control  the  verdict  in 
favor  of  one  of  the  partiea  from  the  impreaaiona  of  the  evidence  contained  in 
it  was  held  erroneona,  though  the  judge  told  the  jury  that  they  were  not 
bound  by  hia  opiniona  upon  the  facta,  but  were  the  aole  judgea  thereof:  Burbt 
V.  MaxweU,  81  Pa.  St.  139, 153.  In  Minneaota  a  court  may  expreea  ita  opinion 
on  a  question  of  fact,  and  if  a  party  fears  that  the  jury  will  be  unduly  in- 
fluenced thereby,  he  may  requeat  a  charge  that  the  jury  ia  the  exduaive  judge 
of  that  fact:  Ames  v  Canon  Biver  Mfg.  Co.,  27  Minn.  245.  In  giving  auoh  an 
opinion,  the  court  ahould  inatruct  the  jury  to  that  effect:  SUiU  v.  Kxbe,  26  Id. 
150.  In  New  York,  if  the  jury  are  given  clearly  to  underatand  that  they 
alone  are  to  determine  the  facta,  and  the  opinion  of  the  Judge  upon  the  quea- 
tion  of  fact  ia  given  merely  aa  advice  or  aa  au  opinion,  and  not  aa  a  direction 
to  the  jury,  then  the  giving  of  auch  opinion  fumisheano  ground  for  reversal: 
VaU  T.  J?tee,  6  N.  Y.  155,  New  York  etc,  Iru.  Co.  v.  Walden,  12  Johns.  613; 
BteUener  v.  QramU  Ins.  Co,,  5  Duer,  594;  Bead  v.  Hurd,  7  Wend.  408;  ffager 
T.  Hager,  38  Barb.  92;  AUkoify.  Wo\f,  2  Hilt.  344;  Bruoer.  WesterveU,  2  E.  D. 
Smith,  440;  Durkee  v.  Marshall,  7  Wend.  312;  Jackson  r.  Packard,  6  Id.  415. 
The  propriety,  however,  of  expreasing  auch  opinions  has  been  doubted:  Vedder 
▼.  Fdhws,  20  N.  T.  126.  In  this  state  a  party  who  is  dissatisfied  with  an 
expression  of  opinion  by  the  Judge  upon  the  facts  proved  must  not  except 
to  the  charge^  but  ask  to  have  the  question  aubmitted  to  the  jury  for  their 
determination:  Dows  v«  Bu^  28  Barb.  157;  Comes  v.  PUxU,  6  Bobt.  270; 
MaUory  v.  Tioga  22.  i&  Co.,  36  How.  Pr.  202. 

In  Majobitt  ov  Sxazb  Ooukt  mtst  hot  Bxfbbb  Ornncnr  utoh 
WsiOHT  07  Eyidknob.  In  many  states  it  is  provided  by  constitution  or 
•tatute  that  a  judge  shall  not  instruct  with  respect  to  matten  of  bust,  or  give 
an  opinion  whether  a  fact  is  f uUy  or  sufficiently  proved,  but  may  atato  the 
evidence  and  declare  the  law  applicable  thereto.  Such  proviiiona  prevail  in 
Arkansas,  Ga]ifomia»  Oeoigia,  Maine^  Maasadhnaetts,  Nevada*  North  Gazo- 
liaa»  Teaneasee,  Texas,  and  other  aliitsa.    Tbeaa  atatataa  and  oonitiiatMHial 
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provisiona  make  ifc  certain  that  the  judge  may  not  express  an  opinion  as  to 
irbat  is  proved  or  what  is  not  proved  in  the  case  of  conflicting  eviden<>e,  and 
in  these  states  snch  an  expression  of  opinion  is  error:  People  t.  Welch,  49  Cal. 
174,  181;  Slate  v.  Dkoon,  75  N.  G.  276;  Beverly  v.  Burke,  9  6a.  440;  S.  C,  54 
Am.  Deo.  351;  RaJUeree  v.  NeUon,  10  Ga.  439;  /emp  v.  Cragg,  12  Id.  261, 
264;  RcberU  ▼.  Mansfield,  32  Id.  228;  BuUram  y,  Jaekeon,  Id.  409;  WTiUley 
r.  Staie,  38  Id.  50;  SUphenaan  v.  Stale,  40  Id.  291;  Orauiford  ▼.  State,  12  Id. 
142;  razgerald  t.  Staie^  Id«  213;  Soutltem  Ins.  etc.  Co.  ▼.  Lewis,  42  Id.  587; 
Wannaek  v.  Mayor,  53  Id«  162;  SotOhem  Life  Ins.  Co.  v.  WUkii^aon,  Id.  535, 
548;  Rushxn  y.  Shields,  11  Id.  636;  S.  C,  56  Am.  Dec.  436;  Mekiin  v.  Easly, 
1  Jones  L.  386;  S.  C,  62  Am.  Deo.  171;  Ccnmer  v.  State,  4  Yerg.  137;  S.  C, 
26  Am.  Dec.  217;  Ross  v.  State,  29  Tex.  499;  Brown  y.  Stale,  23  Id.  202; 
Jones  Y.  State,  13  Id.  175;  Butter  v.  iS^tate,  3  Tex.  App.  48;  Bishop  y.  State, 
43  Tex.  390;  Searcy  y.  iS'tote,  1  Tex.  App.  440;  Murray  y.  iStote,  Id.  415; 
Rise  y.  i?tate,  3  Id.  451,  455;  AUgelt  y.  Brister,  57  Tex.  432;  Lui^/bnl  y. 
State,  9  Tex.  App.  217;  Renfro  y.  iS^o^e,  Id.  229;  Steoens  y.  iS^to^  10  Id.  124. 
The  Arkansas  constitution  prohibits  judges  in  the  circuit  courts  from  sum- 
ming up  the  eyidence  as  under  the  common-law  practice:  Fttxpatirkk  y.  State, 
87  Ark.  238;  Shkm  r.  Tucker,  Id.  580.  In  (Georgia,  however,  the  statute 
does  not  prohibit  the  judge  from  summing  up  the  evidence,  if  he  intimates  no 
opinion  as  to  the  weight  to  be  given  to  the  whole  or  any  part  of  it:  Shiels  v. 
Stark,  14  Qa,  429.  Before  the  passage  of  the  Qeorgia  statute,  the  English 
practice  prevailed  in  that  state,  and  the  judge  might  give  his  opinion  upon 
the  facts,  though  he  could  not  direct  the  jury  how  to  find,  and  should  instruct 
the  jury  that  they  were  the  judges  of  the  facts  proved  by  the  evidence; 
Holder  y.  State,  5  Id.  441;  Potts  v.  House,  6  Id.  324;  8.  C,  50  Am.  Deo.  329; 
Beall  V.  Mann,  5  Ga.  456,  471.  In  other  states,  also,  the  practice  of  the 
eommon  law  has  been  departed  from,  and  the  court  is  not  permitted  to  ex- 
press his  opinion  as  to  wh.it  the  evidence  proves  or  fails  to  prove,  or  to  com- 
ment upon  the  value  of  certain  evidence:  Schneer  v.  Lemp,  17  Mo.  142»  145; 
ChouqueOe  v.  Bjirada,  28  Id.  491,  499;  StaU  v.  BeU,  70  Id.  633;  State  v. 
Undenoood,  75  Id.  230;  StaU  v.  Homes,  17  Id.  379;  8.  C,  57  Am.  Dec.  269; 
Wilson  v.  Huston,  13  Id.  146;  S.  C,  53  Am.  Dec.  138;  Weyrich  y.  PeapU,  89 
Bl.  90;  Thompson  v.  Hovey,  43  Id.  198;  Fulwider  v.  Ingels,  87  Ind.  414; 
Russ  v.  Steamboat,  9  Iowa,  374;  Caywood  v.  Timmins,  31  Kan.  894;  White- 
ford  V.  Burckmyer,  1  Gill,  127;  S.  0.,  39  Am.  Dec.  640,  note  657;  People  v. 
Lyons,  49  Mich.  78.  In  Vermont  it  is  held  that  the  court  is  not  obliged  to 
give  his  opinion  on  the  weight  of  the  testimony:  Vincent  v.  Slhehour,  7  Vt. 
62;  S.  C,  29  Am.  Dec.  145. 

Examples  of  Charges  upon  WeigJU  of  Evidence. — An  expression  of  opinion 
by  the  judge  that  there  is  no  evidence  tending  to  prove  a  contested  fact,  made 
to  one  of  the  jury  who  returns  after  the  retirement  of  the  juxy  to  inquire  con- 
cerning that  point,  is  error:  Rushin  v.  Shields,  11  Ga.  636;  S.  C,  56  Am.  Deo. 
436.  It  IB  erroneous  for  the  judge  to  state  that  the  testimony  of  a  certain 
witness  was  not  material:  Jessup  v.  Cfragg,  12  Qa.  261, 264;  or  to  assume  that 
a  material  fact,  which  there  was  evidence  tending  to  prove,  had  not  been 
proved:  Roberts  v.  Manqfield,  32  Id.  228;  BuUram  v.  Jackson,  Id.  409; 
Whitley  v.  State,  38  Id.  50.  Where  the  court  assumes  that  an  important  al- 
legation in  the  indictment  has  been  proved,  this  is  a  charge  on  the  weight  of 
the  evidence,  and  objectionable:  Searcy  r.  State,  1  Tex.  App.  448.  A  court 
esn  never  legitimately  instruct  that  any  eyidence  before  the  jury  is  soffioient 
to  oonviot  of  the  orime  ohargedt  Lm^ford  y.  Staie,  9  Id.  217;  w&^Bm^  y. 
Aofe.  Id.  229. 
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It  18  the  duty  of  the  jtidge  to  declare  to  the  jury  what  the  law  ia>  and  then 
«tate  hypothetioally  that  if  certain  facts  are  proved  they  are  to  find  for  th« 
plaintiff,  otherwise  not :  Keener  v.  Siaie,  18  Ga.  194;  S.  C^  63  Am.  Dec.  269. 
The  judge,  in  chai^ging  the  jury,  may  call  their  attention  to  evidence  of  par^ 
tictdar  facta,  if  controverted,  for  the  purpose  of  directing  them  to  the  rales  of 
law  that  must  govern  them  in  arriving  at  the  truth,  and  if  unoontrovertcd, 
for  the  application  of  the  law  to  the  facts.  All  that  is  required  of  the  judge 
is  that  he  should  neither  decide  nor  endeavor  to  influence  the  jury  in  their 
decision  on  the  facts :  J<me9  v.  StaU,  13  Tex.  168;  S.  C,  62  Am.  Dec.  55a 
Where  the  evidence  is  conflicting,  an  instraction  in  effect  cautioning  th^ 
jury  not  to  let  a  certain  circumstance  prevent  their  looking  to  the  whole  cvi* 
deuce  is  not  a  charge  upon  the  weight  of  evidence :  Ander&on  v.  JiariimitiU, 
61  Tex.  188.  An  inadvertent  misstatement  of  the  evidence  is  not  an  *'ex* 
pression  of  opinion  upon  an  issue  of  fact,"  within  the  Maine  statute :  OrvwB 
V,  Maine  Central  B.  R,  Co.,  69  Me.  412.  An  instruction  that  there  Is  no  evi- 
dence of  a  fact  sought  to  he  proved  is  proper,  where  the  evidence  is  so  looao 
and  inconclusive  that  the  jury  cannot  make  a  legitimate  and  reasonable  infei^ 
ence,  and  find  such  fact  to  be  established,  without  indulging  in  conjecture 
and  speculation :  Spring  Oarden  Mutual  Ine,  Co,  v.  EoanSt  9  Md.  1;  S.  C,  66 
Am.  Deo.  308.  It  is  not  a  charge  upon  the  weight  of  evidence  for  the  judge 
to  assume  the  existence  of  undisputed  facts :  Camtth  v.  QriffAy,  57  Tex.  259  ; 
Harvey  v.  Dodge,  73  Me.  316.  The  rule  that  judge  should  not  charge  on  tiie 
weight  of  the  evidence  applies  only  where  there  is  doubt,  and  the  jury  are 
required  to  weigh  the  evidence:  Wmtz  v.  Morrison,  17  Tex.  372;  8.  C,  67 
Am.  Dec.  658.  And  an  instruction  should  not  assume  a  fact  to  be  donbtfol 
when  there  is  no  conflict  of  evidence  respecting  it :  Id. 

Inferences  of  Fact  shovld  not  be  Charged,  Where  the  rule  prevails  tb^t  tAe 
Judge  may  not  charge  upon  the  weight  of  the  evidence,  it  is  consistently  beld 
that  he  may  not  comment  or  make  observations  upon  the  evidence  wfaich 
conveys  to  the  mind  of  the  jury  his  opinion  as  to  what  inferences  of  fatfl 
should  be  drawn  from  other  facta  in  evidence  :  Anderson  v.  Kmekeloe,  30  Mew 
520,  525;  Fine  v.  St.  Lome  Public  Schools,  39  Id.  59,  67;  Hose  t.  Spks,  44  Id. 
20;  Jones'y,  Jones,  57  Id.  138;  Clover  v.  Dulde,  19  Id.  360;  Richards  v.  AOsr. 
38  ^lich.  653;  Mitchell  v.  Mayor,  49  Ga.  19;  Deupree  v.  Deupree,  Id.  325| 
Johnson  v.  Wright,  48  Id.  648;  Gardner  v.  Lamback,  47  Id.  133;  Hoyden  t. 
Neal,  62  Id.  365;  SmUh  v.  State,  43  Tex.  103;  Bond  v.  Warren,  8  Jones  U 
191;  Basterlingy,  State,  30  Ala.  46;  WiUiams  v.  Cannon,  9  Id.  348;  Kni^  v. 
Vardeman,  25  Id.  262;  WhiU  v.  Hass,  32  Id.  430;  State  v.  LynoUt,  5  R.  L 
295;  Bur^v.  Gurinn,  4  Har.  ft  J.  507;  Case  v.  Weber,  2  Ind.  108.  See  7Ve- 
friUo  V.  TUford,  31  Am.  Dec.  484.  A  general  charge  on  the  evidence  in  favor 
of  a  party  is  an  invasion  of  the  province  of  the  jury,  where  an  inference  of  fad 
must  be  drawn  before  such  party  becomes  entitled  to  recover:  WkUe  v.  Iltise, 
32  Ala.  430;  S.  C,  70  Am.  Dec.  548.  A  failure  by  the  plaintiff  to  answer 
an  improper  question  does  not  justify  an  instruction  that  the  jury  must  treat 
the  failure  as  a  confession  of  the  negligence  intimated  in  the  question: 
ffoueton  etc.  B'y  Co.  v.  Reason,  61  Tex.  613.  In  California  it  is  the  rule  the* 
where  a  legal  presumption  does  not  exist,  it  is  error  to  instruct  that  one  fact 
should  be  inferred  from  another :  People  v.  Carrillo,  54  Cal.  63;  People  v. 
MUchett,  55  Id.  236.  No  legal  presumption  of  guilt  arises  from  the  fligat  of 
the  accused,  and  an  instruction  that  such  circumstance  was  strong  preeump- 
tive  evidence  of  guilt  is  erroneous,  under  the  California  constitntioa :  Peopk 
V.  Yfon^  Ah  Ngow,  54  Id.  151;  8.  C,  35  Am.  Rep.  69.  Although  the  oo«rt 
may  properly  instruct  that  the  existence  of  a  certain  fact  tends  to  prove  e»* 
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othw  fadk  it  ia  enoneoufl  to  icU  the  joiy  tlut  they  aro  aothoiiaad  to  fiod  ■ 
iwt  frooi  the  eztstenoe  of  other  facts:  SUm€  r.  (Tdfver  He.  lihdmg  Go^  59  CaL 
IIS.  The  oonrt  may,  without  iayading  the  piovinoe  of  the  jury,  tell  tbeoi 
that  they  may  regard  certain  eridence  as  tending  to  prove  a  certain  fact  il 
he  makes  no  comment  npon  the  weight  of  such  eTidence:  BeaUk  t.  HUk  60 
Mo.  72;  79.  And  he  may  say  that  certain  testimony  has  heen  introdneed  ta 
prove  a  certain  fact,  if  snch  is  the  case:  PeopU  t.  Kos^tiei,  49  Gal.  660.  Bee 
MtRat  T.  Xtffjf,  1  Ired.  L.  118.  Where,  howerer,  the  strict  role  as  to  oom- 
menting  npon  the  eTidence  does  not  preTsil,  the  judge  may  charge  an  infer- 
ence of  fact,  proYided  he  leaves  it  to  the  jury  to  determine  its  truth.  Thus 
an  intimation  of  an  opinion  that  from  the  facts  it  is  to  be  prssnmed  that  a 
deed  was  dcliTered  as  an  escrow  is  not  error,  where  the  fact  whether  it  was 
so  delivered  is  correctly  left  to  the  jury:  Jadimm  t.  RoteUmd^  6  Wend.  666; 
&  C^  22  Am.  Dec  £67.  A  charge  that  the  fact  that  a  letter  was  in  the 
handwriting  of  the  defendant  was,  if  unexplained,  evidence  from  which  the 
jury  might  infer  that  such  letter  was  mailed  by  the  defendant,  was  held  not 
enrnieoaa,  since  it  amounted  merely  to  a  charge  that  that  fact  was  evidence 
from  which,  in  connection  with  other  evidence  in  the  case,  the  jury  might 
dnw  such  an  inference:  Brwud  v.  United  SkUe$t  18  Blatchf.  384. 

hrsmvcnoya  as  to  Gbnl&al  Rules  fob  WsiaHijro  Bvidbncb  mat  mm 
Orruf,  BUT  iroT  as  to  Wbioht  or  Paxtioulab  Evidbmcb.  The  court  may 
iastruct  as  to  which  party  has  the  burden  of  proof,  without  charging  "  on  the 
effect  of  evidence:"  IIUl  v.  NlckoU,  60  Ala.  836.  And  he  may  caution  them 
to  discriminate  the  evidence  from  other  matters  before  them;  City  Bamk  v. 
KtMt  hi  Ga.  285.  Bat  the  court  may  refuse  to  charge  as  to  the  sufficiency 
ef  evidence,  apart  from  its  legal  character  and  tendency:  BlaheUp  v.  Faxter^ 
11  a  C.  122;  Boing  v.  BaUigh  gtc,  B.  B.  Co.,  87  N.  0.  360.  It  is  error  for 
the  court  to  refer  to  authorities  cited  by  counsel  as  being  "  like  this  case  la 
the  facta,"  for  such  a  charge  is  upon  the  effect  of  the  evidence,  and  tends  to 
midead  the  jury:  Moort  v.  Bobinton^  62  Ala.  637.  An  instruction  is  properly 
Tefosed  when  it  contains  no  law,  but  mere  comments  upon  the  probative  facts 
directing  the  mindii  of  the  jurors  thereto:  8taU  v.  Hcfmu^  17  Mo.  379;  S.  C, 
67  Am.  Dec.  2G0.  An  opinion  as  to  the  weight  of  a  witness's  testimony  ron- 
iers  an  instruction  erroneous,  and  the  error  is  not  cured  by  telling  tho  jury 
thst  they  aro  the  sole  judges  of  the  weight  of  the  testimony:  People  v.  La/ohm^ 
49  Mich.  78;  Jenup  v.  Oragg,  12  Ga.  261,  264.  An  instruction  that  tho  opin* 
ions  of  witnesses  who  best  knew  a  person  as  to  his  sanity  were  of  greater 
weight  than  the  opinions  of  those  equally  capable,  whose  opportunities  of 
observation  were  not  so  good,  usurps  the  province  of  the  jury:  Fuluider  v. 
/ageb,  87  Ind.  414.  And  in  general,  it  is  error  tw  the  judge  to  instruct  that 
certain  evidence  is  or  is  not  sufficient  to  estabhsh  a  particular  fact:  Sopris  v. 
Truax,  1  CoL  91:  Waimack  v.  JToyor,  63  Ga.  162;  Southern  Ufe  Ins,  Co,  v. 
Waiunton,  Id.  635,  648;  tapper  v.  Toung,  12  Iowa,  460;  Boyd  v.  Mclvor,  11 
Ala.  822;  BuffingUm  v.  Cook^  36  AU.  312;  Batter^  v.  Abbott,  9  Cal.  565; 
Staey  T.  Oo&6i,  36  III.  349;  Schmer  V.  Lemp,  17  Mo.  142;  Clapp  v.  BrorH' 
ogham,  9  Cow.  630;  Sjimbro  v.  ffamUton,  28  Tex.  660;  Saunderton  v.  Laos,  I 
Oiand.  231;  Manner  v.  Pettibone,  14  WU.  195;  Jenkine  v.  Tobm,  31  Ark. 
a07.  A  requested  instruction  thst  admissions  made  by  the  accused  aro  the 
weakest  kind  of  evidence  is  properly  refused:  State  v.  Bell,  70  Mo.  633;  CcutiS' 
man  v.  Sherry,  42  Tex.  69;  Pease  v.  State,  63  Ga.  631;  Hunter  v.  State,  48 
Id.  484.  The  court  has  no  right  to  tell  the  jury  that  a  dronmstanne  is  a 
strong  one:  People  v.  Ah  Sing,  59  Cal.,  400;  eontra:  WeUksger  v.  OdUaOkt 
Batik,  10  Lea.  330. 
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Where  written  admiiMiotw  were  pat  in  eyidenoe,  and  there  was  notliing  to 
break  their  force,  it  was  not  improper  for  the  ooort  to  charge  that  mich  ad- 
miwiona  made  before  the  ooniroversy  arose  were  entitled  to  great  wei|^t.- 
Bvifoird  7.  MeOtiMe^  00  Iowa,  298.    Where  eridence  was  giren  to  the  court 
in  the  presence  of  the  Jnxy,  of  ooafessions  illegally  obtained,  and  afterwards 
the  jndge  rehearsed  the  eridence  thus  given  for  the  purpose  of  cantloning 
the  jury  against  permitting  it  to  have  any  eSSact  upon  their  minds»  exoept  to 
weaken  the  force  of  volnntaiy  confessions  sabseqnently  made,  this  was  no 
error:  8taU  v.  Oreffoiy,  6  Jones  L.  315,  citing  the  principal  case.    An  instm^ 
tion  that  the  jury  might  give  such  weight  as  they  saw  proper,  or  discard  any 
portion  of  the  evidence  in  their  discretion,  was  not  emmeons:  lAtman  v. 
Statt,  9  Tex.  App.461. 

It  is  error  to  instruct  tliat  an  unsuoceMful  attempt  to  prove  an  aUbi  is  a 
cireumstanco  of  great  weight  against  the  prisoner:  PeofpU  v.  ifalaspijaa,  57 
CaL  628.  A  charge  that  if  the  jury  should  find  that  the  defendant*  in  alleg- 
ing an  aUbif  was  guilty  of  falsehood  they  might  consider  it  additional  evi- 
dence of  guilt  was  erroneous:  State  v.  Byers^  80  N.  C  420.  That  aWm  is  a 
bad  defense  and  should  be  subjected  to  rigid  scrutiny  is  not  bad,  I.owever,  if 
accompanied  with  the  explanation  that  if  fully  proved  it  is  a  good  defense: 
NtlmB  V.  State,  58  Miss.  362. 

The  judge  should  not  instruct  the  jury  that  they  may  draw  unfavorable  in- 
ferences from  a  party's  failure  to  call  wituesses:  FUepaJtriek  v.  Woodntg't  47 
N.  Y.  Super.  Gt.  436;  MiOer  v.  Dayton,  57  Iowa,  423.  An  instruction  is 
erroneous  the  effect  of  which  is  to  call  the  attention  of  the  jury  to  the  fact 
that  one  of  the  defendants  had  not  testified:  Baher  v.  Peopfi,  105  El.  452. 
It  is  a  charge  upon  the  facts,  and  erroneous,  for  a  court  to  instruct  that  from 
the  defendant's  failure  to  produce  other  witnesseft  the  jury  might  conduds 
that  he  could  not  corroborate  his  testimony:  Benedict  v.  Bo&t^  16  S.  C  629. 
A  charge  that  in  effect  permits  the  jury  to  use  against  the  defendant  the  fact 
that  he  has  not  called  certain  witnesses,  it  not  appearing  that  the  witnesses 
were  under  the  control  of  the  defendant  more  than  of  the  plaintiff^  is  error 
calling  for  reversal:  Flynn  v.  New  York  Elevated  R,  B,  Co.,  BO'S.  Y.  Super. 
Ct.  375.  And  it  is  not  error  for  the  court  to  caution  the  jury  that  they  must 
find  upon  the  evidence  introduced,  and  not  upon  oonjectares  arising  from 
a  seeming  withholding  of  the  testimony  of  better-informed  witnesses:  StatenSle 
Bank  V.  Pinkert,  83  N.  C.  377.  In  Brueo  v.  People,  16  Hun,  119,  however, 
it  is  said  that  the  jury  may  properly  consider  the  omission  of  the  accused, 
who  has  the  evidence  at  hand,  to  prove  a  material  fact.  And  where  the  party 
did  not  offer  the  witness,  nor  suggest  that  he  was  incompetent,  a  commeni^ 
upon  his  failure  to  call  the  witness  was  held  no  ground  of  error:  United  Stat^ 
V.  Shindler,  18  Blatchf.  227. 

JUBOl  MUST  NOT  l!T8T&UCT  AS  TO  CrVDIBILITT  Or  PARTICULAR  WmnOSn. 

The  credibility  of  particular  witnesses  is  a  matter  strictly  within  the  province 
of  the  jury,  and  the  court  invades  this  province  and  commits  error  if  it 
instructs  or  expresses  an  opinion  as  to  the  credibility  of  the  testimony  of  a 
witness  or  the  weight  to  be  attached  to  it:  CrtUchJield  v.  Rickmond  etc  R.  R, 
Co,,  76  N.  0.  320;  McMinn  v.  Whelan,  27  Cal.  300.  319;  Rice  v.  State,  3  Tex. 
App.  451,  454;  Stevens  v.  State,  10  Id.  124;  ConanonweaUk  v.  Barry,  9  Allen, 
276;  OUUam  v.  Ball,  49  Mo.  249;  SckenuU  v.  Brueggedradt,  8  Mo.  App.  46; 
Chesapeake  etc.  Canal  Co.  v.  Knapp,  9  Pet.  541;  Van  Neu  y.Paeard,  2  Id. 
137;  Melvin  v.  Ba$ly,  1  Jones  L.  386;  8. 0.,  62  Am.  Dec.  171;  see  Bruekf, 
Carter,  32  N.  J.  L.  554,  555.  To  charge  arbitrarily  to  reject  or  credit  the 
whole  of  a  witness's  testimony  is  ground  for  reversal:   JfiiboMke  t.  State,  10 
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Tei.  App.  6^;  BiadtbigUm  T.  Ljtmmr,  G9  Me.  136;  Mhtor  r.  Atafi^  63  G*. 
318;  Ormes  t.  Aftile,  63  Ala.  166.  BxpreHiiur  aa  opinion  that  a  witaav  bam 
a  high  character,  OnUehJieli  t.  Bkkmmd  dc.  B.  B.  Co^  76  N.  a  320^  or  Is 
a  penoD  of  reapeotability,  Afcifiaii  ▼.  Wkdom,  27  GaL  800^  319^  ia  error. 
Where  a  pablio  officer  ia  a  witneoa  in  a  oaae,  it  ia  improper  for  the  coart  to 
an  attention  to  hia  high  character  aa  trending  to  establish  hia  crodibHity: 
Wwur  T.  BardweO,  38  Mich.  278;  aeo  CcmmmwealA  y.  Bany^  9  Allen,  276. 
The  court  ahonld  not  refer  to  the  high  financial  atanding  of  a  witneaa:  Fam 
Ihanrr.  Alkn,  90  lU.  499.  An  instruction  that  the  teatamony  of  a  private 
detective  ahonld  be  looked  npon  with  snapicion  is  erroneona:  />«  Long  t.  OiXei, 
II  HI.  App.  33.  The  court  cannot  instmct  aa  a  matter  of  law  that  there  are 
matters  abont  which  the  friends  and  relatiTea  of  the  acenaad  "  would  be  meet 
likely  to  be  knowing,"  or  that  a  man  is  liable  to  be  frightened  and  stunned  by 
being  aocnaed  of  a  crime:  Swan  y.  People^  98  111.  610.  A  charge  that  a  wit- 
Ben*s  complicity  in  an  offense  detracts  very  materiAlly  from  hii  credibility  is 
properly  refused:  J/bstf  v.  Siaie,  58  Ala.  117.  For  the  court  to  charge  that 
a  diaerepancy  in  the  testimony  of  witnesses  concerning  the  time  of  a  certain 
occnrrenoe  might  be  aooounted  for  upon  the  presumption  that  each  witness 
estimated  the  time  by  his  own  timepiece,  is  an  inVasion  of  the  proyince  of  the 
Jury:  Moore  y.  State,  85  Ind.  90.  It  ia  error  for  the  court  in  its  charge  to 
the  jury  to  intimate  doubts  as  to  the  competency  of  legal  testimony  which  has 
been  submitted  to  them,  as  this  is  calculate<l  to  paralyze  its  inflnence  in  their 
estimatian:  Poits  r.  Hotue,  6  Ga.  324;  S.  C,  60  Am.  Dec.  329. 

The  court  should  not  instruct  as  to  the  comparative  credibility  of  witnesses: 
8mkh  y.  CMeago  etc.  B.  B.  Co.,  105  111.  511;  Pinch  v.  Bergins,  89  Ind.  860; 
Slate  v.  Underwood,  75  Mo.  230.  An  instruction  implying  that  the  testimony 
of  the  defendant  and  of  one  of  the  witnesses  was  evenly  balanced  ia  erroneous: 
Canada  v.  Curry,  73  Ind.  246.  An  instruction  that  testimony  of  witneasea 
ezamined  in  open  court  is  entitled  to  more  weight  than  the  testimony  of  wit- 
nesses embodied  in  depositions  ii  erroneous:  MUlner  v.  Eglin,  64  Id.  197«  An 
instruction  concerning  the  comparative  credibility  of  witness,  as  affected  by 
their  interest,  is  not  erroneons,  but  ia  better  withheld:  Bonmell  y.  BmUh,  63 
Iowa,  281. 

It  ia  erroneous  to  charge  against  the  credibility  of  the  testimony  of  a 
defendant  in  a  criminal  case:  Chasmbere  v.  People,  105  111.  409;  StaU  v.  Johm^ 
son,  16  Nev.  36;  see  State  v.  Va^iUiei,  Id.  42.  In  a  crimin&l  case,  it  is  error 
to  charge  that  the  statement  of  the  defendant  is  not  sufficient,  as  a  general 
rule,  to  overcome  the  testimony  of  a  sworn,  credible  witness:  Day  v.  State, 
63  Ga.  667.  But  merely  drawing  the  attention  of  the  jury  to  the  fact  that 
a  defendant  in  a  criminal  trial  testifies  in  his  own  behalf,  and  instructing  tliem 
that  they  may  consider  this  in  determining  the  credibility  of  his  testimony,  is 
not  error:  StaU  v.  Afaymre,  69  Mo.  197;  Terriiory  v.  Bomine,  2  N.  M.  114. 
It  was  held  not  to  be  error  for  the  judge,  referring  to  the  testimony  of  a 
defendant  in  a  criminal  trial,  to  direct  the  attention  of  the  jury  to  his  situa- 
tion, hia  relationa  to  the  trial,  its  consequences  to  him,  and  the  inducements 
that  he  labored  under,  adding,  "  You  should  carefully  determine  the  amount 
of  credibility  to  which  his  evidence  is  entitled;  if  convincing  and  carrying 
with  it  a  beUef  in  its  truth,  to  act  npon  it;  if  not,  to  reject  it:"  People  v.  Mor* 
row,  60  Gal.  142.  In  a  criminal  triai  the  defendants  testified  each  in  hia  own 
behalf,  and  the  court  charged  that  they  could  not  both  be  believed  becauae  of 
the  inconsistency  as  to  the  principal  fact  in  the  case.  Thia  waa  not  error: 
StaU  v.McLane,  15  Nev.  845. 

The  jury  should  not  be  instructed  to  consider  the  interest  of  witn< 
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Dodd  T.  Moore,  91  Ind.  522.  The  conrt  should  not  iastnict  that  testimony  is  mi 
greater  weight  when  against  than  in  favor  of  the  witness:  DouqIom  t.  FuUtr^ 
km,  7  111.  App.  102.  Whether  a  defendant  testifies  in  his  own  behalf  or  not 
should  not  be  presented  to  the  jury  for  their  consideration:  Moon  ▼.  Wright^ 
90  lU.  470.  A  court  has  no  right  to  instruct  or  suggest  to  the  jury  that  sa^ 
▼ants  or  agents  of  a  party  who  are  colltd  as  witnesses  have  any  such  interest 
as  affects  their  testimony:  Marquette  etc  H.  R,  Co,  v,  Kirheood,  45  Mich.  51. 
In  an  action  against  a  railway  company  for  injuries  to  an  employee,  instruc- 
tions that  the  jury  should  take  into  consideration  "the  hopes  and  fears"  of 
the  witnesses  in  determining  their  credibility  were  held  not  to  csat  doubt 
upon  the  witnesses^s  Taracity:  Hatfield  v,  CJueof/o  etc  ffy  Co^  61  Iowa,  4M. 
The  court  has  no  right  to  tell  the  jury  that  it  is  their  duty  to  consider  the  in- 
terest of  a  witness  in  determining  his  credibility.  This  is  not  so  as  a  nuitter 
of  law,  and  telling  the  jury  so  is  an  invasion  of  their  function:  WooUeu  ▼• 
WhUacre,  01  Ind.  502.  The  proper  instruction  concerning  a  witness's  inter* 
est  13  that  it  "may  **  affect  his  credit,  not  that  it  " does  "  affect  it:  Jkaas  ▼. 
CcfUral  B.  J?.  Co,,  60  Ga.  329. 

In  some  states,  though  the  Judge  expresses  an  opinion  as  to  the  credibility  of 
honesty  of  a  particular  witness,  it  wiU  not  bo  error  if  he  at  the  same  time  im- 
presses upon  the  jury  that  they  are  the  sole  judges  of  his  credibility:  Porter  t. 
SciUr,  23  Pa.  St.  424;  S.  C,  62  Am.  Dec.  341;  Ldhig  ▼.  Stdner,  94  Pa.  8t. 
466;  Hoffman  ▼.  N.  T.  Central  etc.  R.  R.  Co.,  46  N.  Y.  Super.  Ct.  526;  8.  G. 
on  appeal,  87  N.  Y.  25. 

An  instruction  that  one  credible  witness  should  be  believed,  but  that  it  is 
possible  that  he  may  have  been  mistaken  or  perjured,  is  not  error:  SUUe  ▼• 
RcLih,  12  Ired.  L.  382;  8.  C,  55  Am.  Dec  420.  A  remark  that  a  witness's 
testimony  differs  materially  from  a  statement  which  he  is  said  to  have  made 
out  of  court,  if  such  is  the  fact,  constitutes  no  error:  People  v.  Otnutnj,  11 
Wend.  18;  S.  C,  25  Am.  Deo.  504.  An  instruction  that  all  the  evidence  pro- 
duced at  the  trial  is  legal  evidence,  and  whether  credible  or  not  is  for  the  jury 
to  decide,  is  not  a  comment  upon  the  evidence:  SCaie  v.  Munaon,  76  Mo.  109. 
In  Illinois  it  is  erroneous  to  give  an  instruction  from  which  the  jury  may  in- 
fer that  it  is  with  them  to  detennine  without  restriction  what  witnesses  ts 
believe  or  disbelieve.  A  witness  is  to  be  disbelieved  only  when  diicredited  in  a 
mode  known  to  the  law:  G&eon  ▼.  Trouinujm,  9  111.  App.  94;  Evant  v.  George^ 
80IU.  51. 

Instructions  should  not  Give  Unduk  PBominDicx  to  Posnoirs  of 
EviDENCK.  It  is  erroneous  for  the  judge,  in  giving  his  instnietions,  to  direct 
the  attention  of  the  jury  to  certain  portions  only  of  the  testimony,  for  by 
this  means  the  jury  may  easily  be  misled  by  losing  sight  of  other  impotianl 
parts  of  the  evidence.  And  instructicnis  which  have  a  tendency  to  ezdnde 
from  the  minds  of  the  jury  Important  and  material  portions  of  the  evidence, 
and  to  confine  their  attention  to  isolated  portions  of  it,  are  erroneous.  Indeed, 
this  is  merely  one  way  in  which  the  court  might  express  bias  or  opinion  as  to 
the  weight  of  evidence:  Savoytr  v.  Hannibal  etc.  R,  R,  Co.,  37  Mo.  240,  263; 
Clark  V.  Hammerle,  27  Id.  55,  70;  Anderson  v.  KiwMoe,  30  Id.  520;  Jhme  ▼. 
St.  Louis  Public  Schools,  39  Id.  59,  67;  Rose  v.  Spies,  44  Id.  20;  Jones  ▼. 
Jones,  57  Id.  138;  Chappell  v.  Allen,  38  Id.  213,  220;  Raysdon  v.  Trumbo,  59 
U.  35;  Orube  v.  Nkht^,  36  111.  93;  Parker  v.  Donaldson,  6  Watts  k,  a 
132;  Hutchinson  v.  Crain,  3  111.  App.  20;  MeAdory  v.  State,  62  Ala.  154| 
Chesney  v.  Meadows,  90  111.  430;  Martin  v.  Johnson,  89  Id.  587.  An  instruo- 
tion  on  the  weight  of  portions  of  evidence — ^how  to  compare  them  one  witk 
sBOthsr,  and  what  portions  are  supported  by  other  poctions->-ls  etrsaeousi 
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Wood  ▼.  Deut^man,  75  Ind.  148.  An  initniotion  giTing  pTOiiiinenoe  to  im- 
material  eridoioe  and  ignoring  material  oTidence  is  erroneoas:  ffiggmi  t. 
Oraee,  69  Md.  365.  The  court  ahoold  not  lelect  from  the  worda  and  acta 
which,  taken  together,  were  relied  on  to  prove  the  fact  of  ag^icy,  a  part  only, 
and  charge  that  saoh  words  and  acta  did  not  confer  authority:  Oroaa  ▼•  Shaffer, 
29  Kan.  442.  An  instruction  laying  particular  stress  upon  the  testimony  of 
certain  witnesses  oonceming  facts  as  to  which  the  cTidenoe  Is  contradictory 
should  he  refused:  DevHn  ▼.  People,  104  III.  604.  Calling  the  minds  of  the 
Jury  to  particular  parts  of  the  evidence  is  objectionahle,  as  giving  such  parts 
undue  prominence,  but  where  it  is  done  at  the  request  of  one  party,  and  the 
same  favor  is  afterwards  by  request  extended  to  the  other  party,  it  will  not 
be  considered  sufficient  to  warrant  a  reversal  of  the  Judgment:  Wood  v.  Cham' 
hen,  20  Tex.  247;  8.  C,  70  Am.  Dec.  382. 

An  instruction  that  certain  evidence  must  and  should  be  considered  was 
held  not  erroneous  when  sufficiently  qualified  by  other  parts  of  the  charge  so 
as  not  to  mislead  the  jury:  West  v.  Mibcaukee  etc,  Ity  Co.,  66  Wis.  318.  The 
court  may  instruct  upon  the  legal  effect  of  a  part  of  the  evidence  where  it 
will  not  tend  to  mislead  the  jury:  WhU^ord  v.  Burckmyer,  I  Qill,  127;  8.  C, 
39  Am.  Dec.  640,  and  note  656.  A  party  may  ask  an  instruction  upon  the 
testimony  of  a  single  witness,  though  there  is  other  testimony  to  the  same 
point:  Whit^ord  v.  BurekmyeTf  eupra;  see  OarreU  v.  OarreU,  27  Ala.  687;  Hart 
V.  Bray,  60  Id.  446. 

CoNSTRUcnoK  AKD  E/FiCT  OF  EviDfiTCX. — ^An  instruction  giving  a  con- 
•tmction  to  the  evidence  is  erroneous:  Pancake  v.  State,  81  Ind.  93.  A  Judge 
is  not  bound  to  give  the  construction  of  worda  used  by  a  witness  in  giving 
his  testimony;  this  is  for  the  jury:  StdtoeU  v.  Evam,  1  Penr.  ft  W.  383;  S.  C, 
41  Am.  Dec  387.  A  party  may  ask  instructions  as  to  the  applicability  and 
effect  of  evidence  when  the  testimony  ui  taken  under  a  commission,  and  the 
parts  that  are  admissible  are  so  inseparably  blended  with  those  that  are  not 
that  distinct  objections  cannot  be  made:  PeUigrewv.  Bamum,  II  Md.  434; 
8.  C,  69  Am.  Dec.  212. 

CouKSBL  Cannot  Rbao  to  Jubt  in  his  Aboumint  an  opinion  of  the  appel- 
late court  delivered  on  an  appeal  from  a  former  trial  in  the  same  case,  detail- 
ing some  of  the  facts  of  the  case  as  they  then  appeared:  StaU  v.  Smalhnod, 
78  N.  CL  661,  citing  the  principal  case. 

WiTNnS  MAT  Bl  RlOALLKP  AlfD  CB068-tXAMINU>  BT  PEBlOailOB  Of  COUBTl 

CowuiAmkm  V.  HaH,  60  Am.  Dea  67,  and  note  63. 


WoosTEB  V.  Blossom. 

fS  JoaWBLAW.MA.1 
WHABinroXB  BA8  DOITBLB  RlMKDT  FOB  HIS  WhABVAOB:  B  Usd  OB  tlieBrtiol% 

and  a  daim  against  the  owner  personally. 
WHABTOiaBB  HAS  No  CiiAiM  AGAINST  QwNBB  Of  OooDS  fof  wharfage  aocrn* 

ing  after  the  owner  has  sold  the  goods,  given  the  wharfinger  notice  thereof, 

and  tendered  him  the  wharfage  due. 
NonoB  TO  WHARfiNOKB  Of  Salb  OF  OooDS,  to  terminate  vendor's  liability 

lor  Intiire  wharfage,  may  be  given  either  orally  or  by  a  delivery  order. 
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AssmiPflrr  to  recover  wharfage.  A  broker  testified  that,  as 
agent  for  the  plaintiffs,  Wooster  A,  Co.,  he  sold  to  the  defend- 
ant one  thousand  five  hundred  barrels  of  rosin,  which  were  then 
lying  upon  the  plaintiffs'  wharf,  and  by  the  agreement  of  sale 
the  rosin  was  to  remain  on  their  wharf  for  ten  days  free  of 
wharfage,  and  after  that  an  agreed  rate  of  wharfage  was  to  be 
paid.  Afterwards  the  witness,  as  agent  for  the  defendant,  sold 
the  rosin  to  Van  Bokelin,  and  on  behalf  of  the  defendant  ten- 
dered the  plaintiffs  the  wharfage  due  at  the  time  of  this  sale^ 
whereupon  the  plaintiffs  replied  that  they  would  have  nothing 
to  do  with  Van  Bokelin,  but  would  look  to  the  defendant  for 
the  wharfage.  Some  time  afterwards  the  rosin  was  removed 
from  the  wharf,  and  the  plaintiffs  now  sue  for  the  whole  wharf- 
age. The  court  instructed  that  the  plaintiffs  were  entitled  to 
recover,  and  the  defendant  excepted.  Verdict  and  judgment 
for  the  plaintiffs,  and  appeal  by  the  defendant. 

W.  A.  Wnght,  for  the  plaintifb. 
Strange,  for  the  defendant. 

By  Court,  Pkabson,  J.  The  question  is  somewhat  complicated 
by  the  fact  that  the  plaintiff  was  the  owner  of  the  wharf,  and 
also  of  the  rosin.  Divest  it  of  that  circumstance,  and  it  is  a 
plain  one.  A  wharfinger  has  a  double  remedy  for  his  wharfage: 
a  lien  on  the  article,  and  a  **  personal  lien  "  or  claim  on  the  owner. 
If  the  owner  sells,  and  a  ''delivery  order"  la  handed  to  the 
wharfinger,  with  a  tender  of  the  wharfage,  there  is  no  further 
claim  on  the  vendor,  and  the  personal  lien  attaches  to  the  vendee, 
on  the  ground  that  the  wharfinger  is  no  longer  liable  to  the 
vendor  for  the  safe-keeping  of  the  article,  and  of  course  has  no 
further  claim  on  him,  but  the  wharfinger's  liability  and  his  cor- 
responding claim  pass  over  to  the  vendee.  This  must  be  so, 
otherwise  the  sale  of  the  article  would  be  clogged  by  imposing 
on  vendors  the  necessity  of  requiring  from  the  vendee,  in  every 
instance,  an  indemnity  against  the  liability  for  future  wharfage, 
because  it  would  no  longer  be  in  his  power  to  remove  the  article, 
or  to  compel  the  vendee  to  do  so.  In  other  words,  as  soon  aa 
the  vendor's  connection  with  the  article  is  terminated,  and  the 
wharfinger  has  due  notice  thereof,  his  liability  also  ceases,  and 
it  is  not  in  the  power  of  the  wharfinger  to  hold  him  at  his 
mercy.  In  Barry  v.  Lcmgmore,  12  Ad.  &  El.  639, 40  Eng.  Com. 
L.  144,  such  is  assumed  to  be  the  law,  and  the  question  made 
was,  whether  it  was  indispensable  that  a  ^'delivery  order  "  should 
be  handed  to  the  wharfinger,  or  whether  it  was  sufficient  to  give 
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him  yerbal  notiee  of  the  sale.  It  was  held  that  siioh  notiee  is 
■nfficieiit  to  put  an  end  to  his  ohum  or  "  personal  lien"  (as  it  is 
therein  expressed)  against  the  vendor;  on  the  ground  that  saoh 
notice  has  the  same  effect  as  a  deliveij  order  to  pat  an  end  to 
his  liability  to  the  vendor  for  the  safe-keeping  of  the  article. 

U  the  vendor,  as  a  part  of  the  agreement  of  sale,  assnmes  to 
the  vendee  that  he  will  pay  the  wharfage  for  say  ten  days  after 
the  sale  it  is  dear  that  this  private  arrangement  in  no  way 
affects  the  rights  of  the  whaiftnger,  being  a  matter  in  which  he 
has  no  concern. 

In  €mi  case,  the  plaintiff,  as  vendor,  by  his  agent,  the  broker, 
assumes,  as  part  of  the  agreement  of  sale,  to  relieve  the  vendee 
fronk  wharfage  for  ten  days,  or,  which  is  the  same  thing,  being 
also  the  wharfinger,  he  agfees  to  make  no  charge  for  that  time; 
"  the  rosin  to  remain  after  the  expiration  of  that  time  at  the 
customary  rates; "  we  are  unable  to  see  any  ground  upon  which 
the  accident  that  the  plaintiff  was  both  vendor  and  wharfinger 
can  take  the  case  out  of  the  general  rule  stated  above.  His 
liability,  as  wharfinger,  to  the  defendant,  terminated  when  he 
was  notified  of  the  sale  to  Van  Bokelin,  and  there  is  no  princi- 
ple upon  which  he  can  be  allowed  to  elect  to  hold  defendant 
liable  after  his  connection  with  the  rosin  was  at  an  end  and  he 
had  no  longer  the  power  to  remove  it. 

Judgment  reversed. 


Cain  v.  Wright. 

(6  Jon's  Law.  282.] 

Dnniua  gaksot  rs  MAnrrAiNED  et  Onb  or  Skvxbai.  Tbmaxvi  ur  Com* 

KON,  and  though  the  non-joinder  be  not  pleaded  in  ab*teiii«iit»  it  may  bt 
taken  z^dvantage  of  upon  the  general  iisue,  by  demnrrer  or  by  motion  ia 
arrest  of  judgment. 

Detenitb  for  a  slave.  The  slave  had  been  bequeathed  by  James 
Cain  to  his  daughter  Martha  MoMillany  **  but  if  she  dies  with- 
out issue » the  property  shall  return  to  my  other  children,  and 
be  equally  divided  among  them."  At  the  testator's  death  there 
were  living,  besides  Martha,  eight  other  children.  Martha  died 
without  issue,  and  all  the  other  children  had  also  died,  with 
the  exception  of  "V^lliam  and  Samuel  Gain,  who  are  the  plaintiilb 
in  this  action.  The  defendant  claimed  under  a  bill  of  sale  from 
the  husband  of  Martha.  The  recovery  was  resisted:  1.  Because 
this  action  cannot  be  maintained  by  two  tenants  in  oommon 
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without  the  joinder  of  the  co-tenants;  2.  Because  Martha 
took  under  the  will  an  absolute  estate  in  the  negro,  the  limita- 
tion over  to  **  the  other  children  "  being  too  remote.  A  ▼erdict 
was  taken  for  the  plaintiffs,  subject  to  be  set  aside  and  a  nonsuit 
entered  should  the  court  agree  with  the  defendant  upon  the 
aboTC  grounds.  And  the  court  so  agreeing,  a  nonsuit  was 
ordered,  and  the  plaintiflfs  appealed. 

No  appearance  for  the  plaintiflb. 

0.  O.  Wright^  for  the  defendant. 

By  Oourt,  Psabsov,  J.  An  action  of  trover,  or  any  other 
action  ex  delicto  for  damages,  may  be  maintained  by  one  of 
several  tenants  in  common,  unless  the  non-joinder  be  pleaded 
in  abatement,  and  the  plaintiff  recover  his  aliquot  part  of  the 
damages,  for  the  reason  that  damages  are  divisable.  It  is  other- 
wise in  the  action  of  'Metinue."  Treating  it  as  an  action  ear 
cantradu,  it  falls  under  a  well-settled  general  rule,  and  treating 
it  as  an  action  ex  delicto,  we  think  it  cannot  be  maintained  by 
one  of  several  tenants  in  common,  and  the  objection  may  be 
taken  advantage  of  upon  the  general  issue,  or  by  demurrer,  or 
motion  in  arrest;  for  in  detinue  the  specific  thing  is  recovered 
which  is  not  divisible;  so  the  plaintiff  cannot  recover  his  aliquot 
part,  and  if  allowed  to  recover  at  all,  must  get  the  whole,  which 
would  be  more  than  he  is  entitled  to.  The  same  reason  applies 
to  the  action  of  replevin;  and  although  it  is  an  action  ex  delicU 
one  of  several  tenants  in  common  cannot  maintain  it.  The 
reason  and  authorities  cited  in  Hart  v.  FUEgerald,  2  Mass.  509 
[3  Am.  Dec.  75],  to  which  we  were  referred  on  the  argument, 
fully  support  this  distinction. 

As  the  first  point  is  with  the  defendant,  we  are  not  at  liberty 
to  enter  upon  an  interesting  question  presented  by  the  second. 
The  only  subject  of  the  gift  being  a  negro  man,  does  not  that 
prevent  the  limitation  over  from  being  too  remote  by  confining 
it  to  a  life  in  being?    There  is  no  error. 

Judgment  affirmed. 


Ashe  v.  De  Rossbtt. 

p/^MAflM  lOR  BbXAOH   of  CkniTBACT   AKI    SuCH   ONLY  AS  ABB  GaCBKD  .BT 

Bbbagh,  or  looh  m,  being  incidental  to  the  act  of  ominion  or  commit 
non,  M  A  nAtorsl  conaequence  thereof,  may  reMonahly  be  presamed  to 
have  been  in  the  oontemplatian  of  the  ptMem  when  the  ooutraot 
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▼▲LITB  OF  RlOB  BoaiTED  IN  MiLL  CANNOT  BB  RSCOVBBBD  AS  DaMAOBS  for 

breach  of  contract  by  the  mill-owiier  to  beat  th«  rice  at  a  partionlar 
time,  which  was  before  the  mill  was  burned. 
KoTKs  07  Testimony  of  Dbcbassd  Witnbss  at  Fobmbh  Tbial  of  Sams 
Action,  taken  by  an  attorney  engaged  in  that  trial,  and  which  he 
■wears  oontain  the  sabetance  of  all  the  witness's  testimony,  are  admissi- 
ble. 

AssuHPsrr  to  recover  damages  for  a  breaoh  of  contract.  Sam- 
uel Potter,  the  defendant's  intestate,  was  the  owner  of  a  rice-mill, 
at  which  it  was  the  custom  to  beat  each  person's  rice  in  turn,  the 
owner  of  the  rice  assuming  the  risk  of  loss  bj  fire  happening  with- 
out negligence  in  the  bailee.  Potter  told  Ashe,  the  plaintiff,  that 
he,  as  owner  of  the  mill,  would  soon  be  entitled  to  a  turn,  and 
that  if  Ashe  would  bring  his  rice  to  the  mill  it  should  be  beaten 
in  that  turn.  Ashe  brought  his  rice  to  the  mill,  but  it  was  not 
beaten  at  the  agreed  turn,  and  after  that  turn  the  mill  and  the 
rice  were  destroyed  by  fire,  which  did  not  appear  to  have  been 
caused  by  negligence.  The  plaintiff  insisted  that  the  value  of 
the  rice  destroyed  was  the  measure  of  damages  for  the  failure 
to  beat  the  rice  according  to  the  contract.  The  defendant  op- 
posed this,  on  the  ground  that  the  loss  of  the  rice  was  not  the 
consequence  of  the  breach  of  contract  relied  on.  The  court, 
however,  was  of  the  opinion  that  the  loss  of  the  rice  was  a  nat- 
ural consequence  of  the  breach  of  contract,  and  instructed  the 
jury  that  its  value  was  the  proper  measure  of  damages.  The 
defendant  excepted.  Mr.  Wright,  a  member  of  the  bar,  was 
introduced  at  the  trial  to  prove  the  testimony  given  at  a  former 
trial  of  this  action  by  a  witness  since  deceased.  Mr.  Wright 
had  conducted  the  cause  for  one  of  the  parties  on  that  occasion, 
and  had  taken,  at  the  trial,  notes  of  the  witness's  testimony. 
He  testified  that  he  did  not  then  remember  the  substance  of  the 
whole  of  the  witness's  testimony,  but  that  to  the  best  of  his 
knowledge  and  belief  the  notes  contained  the  substance  of  all 
the  deceased  witness  then  testified  to.  Plaintiff's  counsel  then 
offered  to  read  the  notes,  and  was  allowed  to  do  so,  over  the 
defendant's  objection.  Verdict  and  judgment  for  the  whole 
value  of  the  rice  destroyed.    Appeal  by  the  defendant. 

Strange  and  W,  A.  Wrighly  for  the  plaintiff. 
B.  O,  Hdt^ood  and  London,  for  the  defendant. 

By  Oourt,  Psabson,  J.  The  defendant's  counsel  contended 
that  the  plaintiff  could  not  recover,  in  respect  to  the  burning  of 
the  lioe,  because  the  injury  waa  too  remote.  His  honor  was  of 
ft  diflbrent  opinion.    There  is  error. 
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Where  one  violates  his  contract,  he  is  liable  only  for  snch 
damages  as  are  caused  by  the  breach;  or  such  as,  being  incidental 
to  the  act  of  omission  or  commission,  as  a  natural  consequanoe 
thereof,  may  reasonably  be  presumed  to  haye  been  in  the  con- 
templation of  the  parties  when  the  contract  was  made.  This 
rule  of  law  is  well  settled,  but  the  difficulty  arises  in  trmViTtg  its 
application.  In  regard  to  that  we  differ  with  his  honor.  There 
is  nothing  to  show  that  the  contingency  that  the  rice  might  be 
burned  if  left  in  the  mill  was  in  contemplation  of  the  parties. 
On  the  contrary,  its  being  burned  was  an  accident  unlooked  for 
and  unforeseen,  and  can  in  no  sense  be  considered  as  having 
been  caused  by  the  fact  that  it  was  not  beat  in  the  turn  promised 
by  the  defendant's  intestate;  consequently  the  damages  were  too 
remote,  and  the  jury  ought  not  to  have  been  allowed  to  include 
the  value  of  the  rice  in  estimating  damages  for  the  breach  of  the 
promise:  Boyle  v.  Reeder^  1  Ired.  L.  607;  Whiie  v.  Chr\ffin^  4 
Jones  L.  139.  Jones  v.  Ward,  3  Id.  24,  is  an  authority  for  the 
admissibility  of  the  evidence  which  was  objected  to. 

As  the  case  goes  back  for  a  new  trial,  it  may  be  well  to  caU 
the  plaintiff's  attention  to  the  point  that,  although  the  declara- 
tion sets  out  a  sufficient  consideration  to  support  the  promise 
sued  on,  no  evidence  in  support  of  the  alleged  consideration  is 
set  out  in  the  statement  of  the  case. 

Judgment  reversed,  and  a  venire  de  novo. 


Dahaou  fob  Bbkach  or  Ck>irrBACT  must  bs  Natubal  avd  Pbozixati 
CJoNSEQUENCES  Of  Bbbach:  Oriffin  ▼.  Colver,  69  Am.  Deo.  718;  note  724;  m 
also  in  cases  of  tort:  Patch  v.  dip  of  Conngton,  66  Id.  186;  Woree&ier  v. 
Great  FalU  Mfg,  Co.,  Id.  217;  Burton  v.  HoOey,  65  Id.  401,  and  oases  oited 
ia  the  uotes  thereto.  The  principal  case  is  cited  to  the  point  that  for  breach 
of  contract  the  plaintiff  can  recover  only  such  damages  as  may  be  considered 
as  having  been  within  the  view  of  the  parties,  and  snch  as  are  the  direct  and 
necessary  resalt  of  the  breach:  8taU  v.  ^oy,  65  N.  C.  271;  SUdgt  y.  Reid^  73 
Id.  443;  Mace  v.  Ramsey,  74  Id.  14;  Edmondaon  v.  Fort,  IS  Id.  404;  Vick$- 
burg  etc.  R.  R.  Co.  v.  RagadaU,  46  Miss.  481.  In  WelU  v.  Wandngton  sCc  R. 
R,  Co.,  post,  p.  556,  it  is  said,  citing  the  principal  case,  that  if  the  plaintifl 
had  sued  the  railroad  company  for  a  breach  of  contract  in  not  transporting 
the  goods  which  he  had  deposited  at  the  roadside,  and  not  at  a  regular  station; 
and  which  were  there  consumed  by  tire,  he  could  not  have  recovered  the 
Talue  of  the  goods.  In  Knom  v.  Ncrtk  Carolina  R.  R.  Ob.,  *  6  Jones  I^  417, 
it  is  held  that  where  the  huer  of  a  slave  agreed  with  the  owner  that  he 
should  work  all  the  time  under  the  eye  of  a  white  overseer,  and  the  oontraet 
was  violated  by  allowing  the  slave  to  work  without  a  white  overseer,  and 
during  this  time  the  slave  was  killed  by  a  blow  from  an  unexplained  sourest 
it  devolved  upon  the  hirer  to  show  that  the  death  resulted  from  a  remote  and 
unforeseen  cause,  otherwise  he  was  responsible  for  the  value  of  the  slave,  and 
the  principal  case  was  distinguished,  since  there  the  burning  of  the  rice 
meie  aoddenti  unforeseen  and  uncontemplated  by  the  parties. 
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Notes  of  TmiHONT  or  Dsoeased  Wttnzss  Taxxn  at  Fobicsb  Trial 
Of  Samx  Cause,  admiasibility  of:  See  Jcnea  v.  Wardj  64  Am.  Deo.  690,  cited 
in  the  prindpai  case,  And  note,  592,  where  the  prior  caaee  in  this  seriei  are 
eolleoted.  1^  Emefy  t.  Fowler,  63  Id.  627,  it  is  held  that  the  testimony  of  a 
deeeased  wttness  on  former  trial  is  admissible  only  where  the  witness  oan 
state  the  sabstanoe  of  his  whole  testimony,  and  state  the  whole  of  the  ideas 
eommnnicated  to  the  Jnry  by  his  testimony. 

The  PBiKOiPAL  case  was  AirnuiED  npon  its  again  ooming  before  this 
ooort:  A§he  t.  De  RoBteiy  8  Jones  L.  247. 


Lanoe  V.  Lance. 

[sjOfWiLAw.as.] 

Qbamt  cm  Gdt  ot  Chattels  bt  Deed^  with  Resebtation  or  Lam  Bbzatb 
to  the  grantor  or  donor,  will  pass  nothing. 

Tboybb  by  the  plaintiff  as  administrator,  for  the  conyersion  of 
chattels  of  which  the  defendants  took  possession  immediately 
after  the  intestate's  death.  The  defendants  claimed  the  chattels 
under  a  deed  executed  to  them  by  the  plaintiff's  intestate,  which 
purported  to  convey  the  chattels  to  them,  their  heirs  and 
assigns,  with  the  reservation  that  "  it  is  the  distinct  under- 
standing and  agreement  that  I,  the  said  Sarah  Lance,  am  to 
have  the  free  use  of  the  above-named  property  at  any  and  all 
times,  ....  so  long  as  I  live."  The  plaintiff  contended  that 
the  deed  passed  nothing,  and  requested  the  oourt  so  to  instruct, 
which  request  the  court  refused,  and  the  plaintiff  excepted. 
Verdict  and  judgment  for  the  defendants  and  appeal  by  the 
plaintiff. 

Avery,  for  the  plaintiff. 

J,  W,  Woodftn^and  Merriman,  for  the  defendants. 

By  Ooort,  Battle,  J.  It  is  a  general  role  that  a  conveyance 
of  a  life  estate  in  chattels  by  deed  is  a  transfer  of  the  whole 
interest,  and  no  remainder  can  be  limited  after  it.  So  a  grant 
or  gift  of  chattels  by  deed,  with  a  reservation  of  a  life  estate  to 
the  grantor  or  donor,  will  pass  nothing,  because  the  life  estate 
is  the  whole  interest,  and  nothing  remains  for  the  instrument  to 
operate  upon.  This  role  is  well  established  as  law  in  this  state 
as  well  as  in  England,  as  appears  by  the  case,  among  others,  of 
BmU  V.  l^ovis,  3Dev.  &B.  L.42,  to  which  we  were  referred  by  the 
plaintiff's  counsel.  The  law  has  been  altered  by  our  legislature, 
in  relation  to  slaves,  by  iho  act  of  1823,  Bev.  Oode,  c.  87,  sec. 
21,  but  remains  as  it  was  before  with  respect  to  all  other  kinds 
of  ehattel  propevi^. 
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Where,  from  the  peooliar  phraseology  of  the  instromenty  the 
benefit  of  an  estate  for  life  oan  be  given  to  the  grantor  or  donor 
by  oonstroing  the  apparent  resenration  into  a  covenant  on  the 
part  of  the  grantee  or  donee,  that  the  other  party  shall  enjoy 
the  profits  of  the  chattels  granted  or  given  then,  id  res  magia 
valeat  quam  pereal,  the  grantee  or  donee  shall  take  the  property, 
subject  to  the  covenant,  to  which  the  grantor  or  donor  must  resort 
for  enforcing  his  rights.  Such  was  the  case  of  Howell  v.  HotoeU^ 
7  Ired.  L.  491  [47  Am.  Deo.  835],  cited  and  relied  on  by  the 
defendants'  counsel.  No  such  construction  can  be  put  upon 
the  deed  now  before  us,  because  the  donee  did  not  execute  the 
instrument,  and  therefore  cannot  be  held  to  have  made  any 
covenant  in  it.  It  is  a  clear  case  of  conveyance  of  personal 
chattels,  other  than  slaves,  with  the  reservation  of  a  life  estate 
in  the  grantor,  and  comes  directly  within  the  operation  of  the 
general  rule. 

The  judgment  in  favor  of  the  defendants  must  be  reversed, 
and  a  venirn  de  novo  awarded. 

Judgment  reversed. 

OifT  or  PiBSOVALTT  TO  Takb  BmoT  AiTBB  Dbatb,  retwliig  tho  use 
ftod  poiaeanon  in  the  donor  dnring  lif  e^  may  be  mftde  withont  the  interrention 
of  traiteee:  WaU  ▼.  WaJX,  64  Am.  Deo.  147.  Bat  delivery  of  poaaeseion  is  in 
general  necenary  to  conatitnte  a  valid  gift  of  personalty  iaUer  vrnm.*  8<mbom 
V.  OcodkuSt  69  Am.  Deo.  308^  and  note  citing  prior  oaaea  401.  Hie  principal 
oaae  ia  etted  to  thia  point  in  Tomgy.  rowv*  80  N.  Y*  436. 


Wells  v.  Wilmington  and  Wbldon  R.  R.  Co, 

[6JonDi'lLAW,47.] 

Railroad  Ck>]CPAirr  is  iror  Liablx  as  GoMMOir  Carsbe  for  loaa  or  de- 
atmotion  ol  gooda  deposited  at  the  roadside,  where  there  ia  no  station  or 
agent,  though  goods  are  aometimea  taken  on  hoard  there,  and  thoogh  a 
condaotor  of  a  freight  train  haa  promiaed  to  atop  and  take  the  gooda  lost. 

Goods  Dkpositkd  at  Eoadsids  to  Says  Tboublb  or  HAULnro  to  Rbou* 
LAB  Dkpot  are  at  the  liak  of  the  owners  until  they  are  pat  on  a  f rei^^it- 
oar,  and  thns  reoeived  by  an  agent  of  the  railroad  oompany. 

Oau  against  the  defendant  as  a  common  carrier,  to  recover  the 
value  of  goods  destroyed  by  fire.  The  plaintiff  deposited  aboai 
four  hundred  barrels  of  turpentine  at  a  place  on  the  def endant'0 
line  of  road  called  the  ''  Nicholson  place/'  to  be  trant^rted  to 
a  distillery.  This  place  was  not  a  regular  station.  There  wm 
no  warehouse  nor  any  employees  there,  though  freight  was  fre- 
quently taken  aboard  at  that  point.    Soon  after  the  turpentane 
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ma  thus  deposited,  two  different  condaotors  promised  to  take 
it  to  the  distillery  as  soon  as  possible.  Several  weeks  having 
passed  and  the  turpentine  still  remaining,  the  plaintiff  applied 
to  another  condactor,  who  promised  to  take  it  the  next  Monday. 
On  that  day  some  turpentine  belonging  to  other  persons  was 
taken  from  ''Nicholson  place"  to  the  distillery,  but  none  of  the 
defendant's,  though  there  were  empty  cars  in  the  train.  Soon 
afterwards  the  pkdntiff's  turpentine,  while  lying  at  this  place, 
was  destroyed  by  fire.  The  court  intimated  an  opinion  that 
ux>on  this  state  of  facts  the  plaintiff  could  not  recover.  The 
jplaintiff  thereupon  submitted  to  a  nonsuit  and  appealed. 

Ocnigland^  for  the  plaintiff. 

Moore  and  Dorkh,  for  the  defendants. 

By  Oourt,  Pbabson,  0.  J.  The  declaration  is  against  the  de- 
fendant as  a  common  carrier,  for  the  loss  of  the  turpentine. 
We  concur  in  the  opinion  that  the  proof  does  not  make  out  the 
case.  The  liability  of  a  railroad  company  as  a  common  carrier 
does  not  begin  until  the  article  is  received  by  its  agent,  and  is 
put  into  its  custody  for  the  purpose  of  being  carried  on  the 
road.  If  the  article  is  put  on  the  platform  at  the  company's 
depot  with  the  knowledge  of  the  agent,  that  amounts  to  an  ac- 
ceptance, and  it  is  not  necessary  that  it  should  be  entered  on 
the  way-bill  or  freight-bill,  or  any  written  memorandum  made, 
in  order  to  make  the  company  liable  for  it  to  the  same  extent  as 
after  it  is  actually  put  on  a  height  train;  for  its  duty  as  a  com- 
mon carrier  begins  whenever  the  article  is  received  for  the  pur- 
pose of  being  carried,  and  the  owner  relinquishes  his  control 
over  it;  after  that  it  makes  no  difference,  in  respect  to  Ohe  liabil- 
ity of  the  company,  whether  the  article  is  sent  off  immediately, 
or  is,  for  the  convenience  of  the  company,  kept  over,  and  either 
permitted  to  remain  on  the  platform  or  is  put  into  the  ware- 
house. If,  however,  the  article  is  kept  over  for  the  convenience 
of  the  owner,  as  if  he  should  request  that  it  might  be  put  into 
the  warehouse  and  not  be  sent  until  further  instructions,  then,  as 
we  apprehend,  the  company  would  not  be  liable  as  a  common 
carrier,  but  only  as  a  depositary,  inasmuch  as  the  article  was  not 
received  for  carriage  until  such  further  instructions  should  be 
given.  So  if  the  article  reaches  the  place  of  destination,  and 
is  put  on  the  platform  of  the  depot,  we  apprehend  the  liability 
of  the  company  as  a  common  carrier  is  then  at  an  end.  The 
owner  or  his  consignee  should  be  there  to  receive  it,  and  in  his 
absence  it  is  put  in  the  warehouse  as  a  deposit.    Whether  it  is 
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the  duty  of  the  company  to  give  the  owner  or  consignee  notice 
of  its  arriTal,  is  a  question  into  which  we  will  not  enter;  indeed, 
we  were  not  at  liberfy  to  give  a  decided  opinion  upon  the  ques- 
tions to  which  we  have  had  reference,  and  their  suggestion  was 
merely  for  the  sake  of  illustration.  In  our  case,  the  turpentine 
was  not  carried  to  a  depot,  but  was  put  at  a  place  on  the  road- 
side, at  which  articles  were  sometimes  taken  in,  but  the  com- 
pany had  no  house  there  and  no  agent  there;  and  the  idea  that 
the  turpentine  was  received  and  taken  into  its  charge,  so  as  to 
make  the  company  liable  as  a  common  carrier,  while  it  lay  there 
on  the  ground,  by  the  force  and  effect  of  the  indefinite  promiaea 
of  the  conductors  to  stop  at  some  time  or  other  and  take  it  in, 
is  out  of  the  question. 

XTx>on  a  consideration  of  the  intention  and  acts  of  the  parties, 
and  the  nature  of  the  subject,  this  court  is  of  opinion  that  all 
those  ''roadside  dexK)sit8,''  made  to  save  the  trouble  of  tufcnling 
to  a  regular  dex>ot,  are  at  the  risk  of  the  owners  until  they  are 
put  on  a  freight-car,  and  in  that  manner  reoriTed  by  an  agent 
of  the  company. 

If  the  plaintiff  had  declared  for  a  breach  of  contract  in  not 
receiving  the  turpentine  on  a  particular  day  or  within  a  reasonable 
time,  it  is  settled  that  he  could  not  have  recoyered  its  value: 
Ashe  y.  De  BoaseU,  6  Jones  L.  299  [ante,  p.  652].  Whether  ha 
could  have  maintained  the  action  so  as  to  entitle  himself  to  nom- 
inal damages  upon  the  evidence  offered,  it  is  not  necessary  for 
us  to  inquire,  because  in  this  court  he  has  made  his  election  to 
assume  that  the  turpentine  was  received,  so  as  to  make  the  de- 
fendant liable  as  a  common  carrier,  and  reference  is  made  to 
the  other  mode  in  which  he  might  have  declared,  because  the 
case  seems  to  have  been  made  up  with  that  view.  The  plaintifl 
had  a  right  to  his  election,  and  exercised  it  purposely  to  raise 
the  question  as  to  the  defendant's  liability  for  the  value  of  the 
turpentine.    There  is  no  error. 

Judgment  aflbmed. 

OOMMON   OaKROB'S   RBBFOIIBIBIXITT    OOMMBIOSB   WBBr   GOODB  ABB  !>■• 

uvxBED  to  and  aooepted  by  him  for  tEWuportotioii:  FUcklmrg  etc,  B.S.Oo^ 
y.  Aaitna,  66  Am.  Deo.  427;  Merrktim  ▼.  ffmiford  eic  R.  R,  Co^  62  Id.  344. 
The  general  rale  ia,  that  the  goods  ehould  be  dc^vered  into  the  oarrier'i  bandi^ 
or  thoee  of  his  serTuiti  or  agents.  Adeposit  of  goods  on  the  oairieFs  whari^ 
without  notioe  to  and  aooeptanoa  by  him  or  his  servants  or  agents^  b  gener- 
ally insufficient  to  charge  him  with  them;  bat  if  the  deposit  be  made  pazaaaat 
to  a  previoos  arrangement,  or  to  a  known  habitaal  asage,  it  is  good:  Meniam 
T.  Hartford  etc  B,  R,  Ch,,  mpra.  See  also  the  note  to  tUs  case,  349^  and 
note  to  Ocvemor  v.  fPtf/iert,  60  Id.  99,  100,  npon  osages  in  this  nspeot. 
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AsBINaTON  V.  WiLHINOTON  AND  WeLDON 

[•Jom'aLAW,  60.] 
DdVKBSIIOB   BITWBX9   SBtUNG    PBICX   AlTD   HlOHST  FUOl    BmAOKKD  WW 

Goods  between  the  tune  of  sale  and  of  suit  brooght*  if  the  suit  b  ooai- 
meneed  within  a  reaaonable  time,  may  be  recoveied  from  a  carrier  who 
having  rooeiTed  the  gooda  tobe  deliTered  at  a  certain  place  to  a  faetor  who 
had  been  inatrocted  not  to  aell  nntil  ordered,  deliTered  them  to  a  factor 
at  a  different  pUu)e,  who  had  received  no  instmction^  and  who  aold  them 
immediately;  and  the  receipt  of  the  proceeds  of  the  sale  from  the  latter 
factor  ia  no  bar  to  the  recorery  of  soch  damages. 
80R  o  Bbovoht  within  Bxasohabli  Tun  so  as  to  Admit  as  Cbitk- 
Bioir  OF  Damagb  the  highest  price  reached  by  goods  np  to  the  time  of 
soit  brought,  when  it  is  commenced  at  the  first  term  of  court  after  the 
wrong  done.  • 

Cisa.  The  plamtilf  left  at  the  defendant's  depot  at  BatUe- 
borongh  nine  bales  of  cotton,  with  orders  to  forward  them  to  his 
factors,  Odom  &  Clements,  at  Norfolk,  Virginia,  and  the  com- 
pany's agent  accepted  the  cotton  for  that  purpose.  On  the 
books  and  way-bill  of  the  company  the  cotton  was  entered  as 
consigned  to  McBwaine,  Son,  &  Company  of  Petersburg,  Yir-^ 
ginia,  instead  of  to  Odom  &  Clements;  and  it  was  sent  to  McD- 
waine.  Son,  &  Company,  who  sold  it  on  the  twenty-eighth  of 
March,  1856,  at  nine  and  three  eighths  cents  per  pound,  which 
was  the  price  on  that  day  both  at  Petersbuig  and  Norfolk,  and 
the  factors'  charges  were  the  same  at  both  places.  The  plaintiff 
had  advised  Odom  &  Clements  of  his  intention  to  send  the  cot- 
ton to  them,  and  had  directed  them  to  retain  it  until  he  should 
order  it  sold,  since  he  bekeved  that  the  price  would  rise.  They 
afterwards  informed  him  that  they  had  not  receiTcd  the  cotton, 
and  on  the  twenty-fifth  of  April,  1866,  he  discovered  from  the 
company's  books  that  it  had  been  sent  to  Petersburg.  On  the 
first  of  May,  1856,  the  plaintiff  received  from  Mcllwaine,  Son, 
k  Company  the  net  proceeds  of  the  sale.  Cotton  advanced  in 
price  rapidly  and  regularly  after  the  sale,  and  on  the  first  of 
May  was  twelve  cents,  and  in  September  twelve  and  five  eighths 
cents,  per  pound.  The  action  was  brought  August  12, 1856. 
The  court  instructed  that  as  the  rise  and  fall  of  the  price  of  cot- 
ton was  contingent,  the  plaintiff  could  recover  only  nominal  dam- 
ages. Verdict  and  judgment  for  sixpence,  and  appeal  by  the 
plaintiff. 

Baichelor  and  MilUr,  for  the  plaintiff. 
Moore  and  Dortck,  for  the  defendant. 
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By  Court,  BuFFiN,  J.  In  actions  of  this  kind,  and  indeed 
for  torts  bj  misfeasance  generally,  there  seems  to  be  no  reason 
why  the  damages  assessed  shonld  be  nominal  only,  and  not 
such  as  are  commensurate  ^th  those  sustained,  since  it  must 
be  the  purpose  of  justice  and  law  to  compensate  the  party 
injured,  when  practicable,  for  the  actual  loss  arising  naturally 
and  directly  from  the  wrong.  The  question,  then,  is.  What  loss 
to  the  plaintiff  was  caused  by  the  conduct  of  the  defendant? 
It  was  manifestly  a  real  loss  to  the  amount  of  the  difference  in 
the  proceeds  of  the  cotton,  if  the  defendant  had,  as  in  duly 
bound,  carried  it  to  the  plaintiff's  consignees,  to  be  disposed  of 
under  his  contemporaneous  instructions  to  hold  it  for  further 
orders,  instead  of  consigning  and  carrying  it  to  different  per* 
sons  and  at  a  different  market.  The  damages  would  have  been 
but  nominal  if  the  cotton  had  been  sent  by  the  plaintiff  with 
orders  to  his  consignee  to  sell  immediately,  or  perhaps  without 
orders,  since  it  happened  that  it  would  arrive  at  each  market 
by  the  same  time,  and  the  price  and  charges  at  each  were  the 
same.  But  this  cotton  was  sent  under  orders  to  the  Norfolk 
factors  not  to  sell  on  arrival,  but  to  wait  for  orders,  giving  as  a 
reason  the  plaintiff's  belief  that  the  price  would  rise.  If  it  had 
been  duly  carried  to  Norfolk,  and  the  house  there  had,  in  viola- 
tion of  their  orders,  sold  immediately,  it  certainly  would  have 
been  a  breach  of  duty  (unless  in  certain  excepted  cases  of  the 
factor  being  in  advance,  or  under  responsibilities  for  the  princi- 
pal, making  a  sale  necessary),  and  the  factor  would  be  responsible 
for  the  consequences;  that  is,  the  loss  arising  therefrom.  If  a 
day  for  the  sale  be  fixed  in  the  orders,  and  the  factor  make  it 
before,  the  rule  is  that  the  principal  shall  have  the  market 
price  on  that  day,  if  better  than  that  got  at  the  sale:  Brown  v. 
McOran,  14  Pet.  479.  For  the  owner  has  the  right  to  control 
his  own  property,  and  exercise  his  own  judgment  as  to  the 
market  at  different  periods,  and  ordering  a  sale  on  arrival,  or 
fixing  a  day  certain,  is  the  exercise  of  his  judgment,  and  ties  up 
the  parties  to  that  time,  unless  the  order  be  subsequently  mod- 
ified. It  is  a  common  thing,  however,  not  to  designate  any 
certain  time  of  sale,  but  to  forward  the  goods  to  the  factor,  so 
as  to  have  them  ready  for  the  market  when  the  necessities  or 
the  judgment  of  the  owner  may  require  a  sale,  and  that  is  done 
by  orders  to  the  factors  to  store  and  wait  for  an  order  to  sell; 
and  in  such  a  case  it  is  clear  that  the  factor  is  in  default  if  he 
sell  before  the  order,  as  he  would  be  if  in  the  former  case  he 
had  sold  after  or  before  the  time  designated.    There  may  be  more 
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difficulty  in  ascertaining  the  Iobb,  as  it  wonld  not  do  to  allow 
the  principal  an  indefinite  time  to  close  the  transaction,  and  it 
would  be  a  Tain  thing  for  him  to  give  the  order  to  sell  after  he 
knew  the  sale  had  been  already  made.  It  has,  indeed,  been 
decided  by  the  supreme  court  of  New  York  that  if  a  factor  seU 
after  instructions  not  to  sell,  he  is  liable  in  damages  for  the 
difference  between  the  price  got  by  him  and  the  highest  price 
the  article  brought  in  the  market  before  suit  was  brought,  it 
the  suit  was  commenced  within  a  reasonable  time:  MarfiM  v. 
DougloM^  1  Sandf.  860.  This  suit  was  certainly  brought  within 
reasonable  time,  as  it  was  to  the  first  term  of  the  superior  court 
of  the  county  in  which  the  plaintiff  lived  after  the  wrong  done, 
and  the  writ  was  issued  on  the  twelfth  of  August.  Certainly 
the  rise  after  the  suit  could  not  be  taken  into  the  estimate,  as 
by  bringing  suit  the  plaintiff  necessarily  restricted  himself  to 
the  damages  which  he  then  alleged  he  had  sustained.  But  it 
is  not  material  to  consider  this  point  further,  since  there  was 
no  material  variation  of  price  between  the  twelfth  of  August 
and  the  first  of  May,  when  the  plaintiff  became  fully  informed 
what  disposition  had  been  made  of  his  property,  by  reeeiring 
the  amount  of  sales  and  the  net  proceeds  from  the  Petersburg 
house,  and  we  think  evexy  one  must  admit  that  if  he  is  to  be 
compensated  at  all  for  his  loss,  the  plaintiff  was  at  least  entitled 
to  the  price  at  the  time  he  got  the  full  advice  of  the  sale. 

It  seems  to  follow,  necessarily,  from  those  positions,  that  the 
defendant  is  liable  to  the  same  measure  of  damages  that  would 
have  been  meted  to  the  Norfolk  factors  had  the  goods  come  to 
their  hands,  and  they  had,  in  disobedience  of  orders,  made  the 
sale  on  arrival.  For  the  wrongful  act  of  the  carrier  in  not 
delivering  the  cotton  to  those  factors,  and  delivering  it  to  others 
of  their  own  choosing,  at  a  different  place,  with  orders  to  sell 
immediately,  or  without  orders,  leaving  the  factors  to  their  own 
discretion  instead  of  that  of  the  owner,  has  evidently  been 
che  direct  cause  of  a  loss  to  the  plaintiff,  to  the  amount,  at 
least,  for  which  his  own  factors  would  have  been  liable.  It  is 
said  those  damages  are  vindictive,  and  more  than  could  have 
been  recovered  in  trover,  and  therefore  ought  not  to  be  given 
in  this  action.  It  is  true  that  in  trover  for  an  actual  conversion, 
by  a  sale  of  the  thing,  the  value  at  the  sale  is  the  measure  of 
damages.  But  that  arises  from  the  form  of  the  declaration, 
which  supposes  the  property  to  be  changed  by  the  sale,  and 
that  there  the  injury  and  loss  to  the  plaintiff  was  complete,  and 
it  has  no  application  to  an  action  on  the  case  against  a  common 
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earner  who  tortioiuly  oarried  goods  to  a  wrong  place,  and  foi 
Immediate  Bale,  instead  of  deliyering  them  at  the  right  place, 
where  they  would  have  been  sold  at  the  pleasure  and  on  the 
judgment  of  the  owner  at  a  higher  price.  The  miscarrying,  if 
not  willful,  must  have  been  the  effect  of  veiy  gross  negligence;' 
and  in  such  a  case  the  carrier  ought,  in  justice  and  in  commercial 
policy,  to  be  held  responsible  for  all  tiie  natural  consequences 
of  his  default. 

It  was  also  insisted  in  the  argument  that  the  plaintiff  had 
sanctioned  the  disposition  made  of  the  cotton  by  receiving  the 
proceeds  from  the  Petersburg  merchants.  But  he  did  not 
receive  the  money  in  satisfaction  of  the  wrong  done  him  by  the 
defendant.  He  took  it  for  the  liability  of  the  factors,  upon 
their  own  acts,  after  the  goods  came  into  their  hands;  which  he 
might  well  do,  as  he  could  not  have  recovered  more  from  them, 
either  for  money  had  and  received  or  in  trover.  But  the  liabil- 
ity of  the  carriers  for  other  and  further  damages  for  the  wrong- 
fully misoanying  of  the  cotton  to  a  wrong  and  a  bad  market, 
and  having  it  sold  at  the  current  price,  was  not  intended  to  be, 
and  was  not,  affected  by  the  plaintiff's  receipt  of  the  actual 
proceeds  from  men,  who,  as  far  as  they  acted,  were  innocent  of 
any  wrong. 

Judgmant  reveraed,  and  a  venire  de  nova. 

DAMAaai  RiooviaABLa  roa  Bbxaoh  or  Oohtbacv  Iholuds  Loss  ov 
PBoms  which  the  plaintiff  would  oertainly  have  realised  tmlfor  the  defend- 
ant^  default:  Chiffin  y.  Coiver,  69  Am.  Deo.  718;  and  note  7S4-727;  aee  Oooptr 
T.  Toung,  68  Id.  602,  and  note  505. 

MsAJBUBE  or  Damaois  aoauvst  Factor  Sbllino  OovtRAKT  to  Imcauo- 
noN:  Bla  V.  Bokeau,  61  Am.  Deo.  345,  and  note  851. 

MsAJBuas  Of  Damages  Against  Cakbieb  fob  Non-Dbuvbbt  of  Qoods 
it  their  value  at  itipnlated  time  and  place  of  delivery:  Cooper  ▼.  Toung,  68 
Am.  Deo.  502,  and  note  citing  prior  caaes  605;  eee  also  Or{fin  v.  Coher,  60 
Id.  718,  and  note  724-727.  Measure  of  damages  for  failure  of  the  vendor  to 
deliver  goods  at  a  specified  time  and  place,  where  the  prioe  has  been  paid 
prior  to  the  time  for  delivery,  is  the  highest  market  pitoe  between  the  day 
for  delivery  and  the  time  when  the  suit  is  brought,  provided  the  plaintiff  does 
not  unreasonably  delay  the  institution  of  bla  ■oils  Omimm  v.  Mtom,  61  U. 
474,  note  476. 
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Beown  V.  Gray, 

Oateat  BiinoR  n  Rule  oh  Bali  ov  Chatibli  and  If  il  ii  ■««r»ivft  to 
•ntitle  tlM  pichamr  to  maintain  an  aotion,  he  nuud  praro  Mbn  a  war^ 
anty  of  aonndnaaa  or  a  deceit. 

Huui  SmorcB  ov  Vxkdos  Who  has  Kvowudob  at  Patur  Diviot  ur 
Cbattbl  Sold,  diaooTerable  by  the  exercifle  of  oidinaiy  dlll({noe,  doea 
not  maka  bim  Uablo  in  damagea  aa  for  a  deceit;  there  mvat  be  a  miare- 
preaentation  or  oonoealment;  there  mnat  be  proof  of  the  aoienter  and  a 

MsEB  SiLiNCX  Of  VSKDOB  Who  HAa  KxowhMDQM  OP  Latiht  Dmov  ur 
GkATTiL  8oLD^  that  ia,  each  defeot  aa  could  not  be  diaoorered  hy  tha 
axeroiae  of  ordinary  diligence,  conatitntea  a  deceit  for  which  he  ia  liable 
in  damagca;  proof  of  the  seknttr  and  a  §mppn§wh  veri  la  aniBcient. 

hWQMMST  WILL  HOV  Bl  RsVlBSn)  wioDf  BlLL   OV   BzOimOBB    DOIB   VOf 

Show  whether  the  coort  below  erred  or  nott 

OasB  for  a  deceit  npon  the  sale  of  a  daye.  The  defendants 
prayed  an  instmction  that  the  plaintiff  ooold  not  reoorer  nnlen 
he  proved  either  that  the  defendants,  at  the  time  of  sale,  made 
fraudulent  misrepresentations^  or  resorted  to  some  device  to 
eonoeal  the  unsoundness  of  the  slave.  The  court  refused  to  give 
this  instruotion,  and  the  defendants  excepted.  The  hill  of 
exceptions  does  not  show  whether  the  unsoundness  was  patent 
or  latent.  Verdict  and  judgment  for  the  plaintiffi  and  ftpp^J 
by  the  defendants. 

MikheUf  for  the  plaintiff. 
Boyden,  for  the  defendants. 

By  Court,  Pxabsoh,  0.  J.  In  the  sale  of  a  chattel,  the  rule 
of  our  law  is  caveai  emptor ^  and  if  the  thing  be  unsound,  to 
entitle  the  purchaser  to  maintain  an  action  he  must  prove  eiUier 
a  warranty  of  soundness  or  a  deceit. 

In  regard  to  a  deceit,  the  distinction  is,  where  the  unsound* 
ness  is  patent,  that  is,  such  as  may  be  discovered  by  the  exer- 
cise of  ordinary  diligence,  mere  silence  on  the  part  of  the 
vendor  is  not  sufficient  to  establish  the  deceit,  although  he 
knows  of  the  unsoundness,  because  the  thing  speaks  for  itself, 
and  it  is  the  folly  of  the  purchaser  not  to  attend  to  it  Bo  that 
in  such  a  case  he  will  not  be  heard  to  say  he  was  deceived,  unless 
the  vendor  made  a  false  statement,  or  resorted  to  some  artifice, 
in  order  to  prevent  an  examination,  or  to  hide  the  unsoundness, 
so  as  to  make  the  examination  of  no  avail. 

Where  the  unsoundness  is  latent,  that  is,  such  as  could  not 
be  discovered  by  the  exercise  of  ordinary  diligence,  mere  silence 
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on  the  part  of  the  vendor  is  sufficient  to  establish  the  deceit^ 
provided  he  knows  of  the  unsoundness;  for  as  the  thing  is  not 
what  it  appears  to  be,  and  diligence  does  not  enable  the  pur- 
•chaser  to  discover  its  unsoundness,  he  is  deceived  unless  the 
{act  is  disclosed;  so  that  in  such  a  case,  without  what  the  law 
■considers  hushes  on  the  part  of  the  purchasers  the  deceit  ia 
%oeomplished  by  the  iuppreaio  veri. 

The  first  proposition,  that  in  regard  to  a  patent  unBOundness, 
io  make  out  a  deceit,  there  must  be  proof  of  the  msienter  and  a 
^uggesHo/abi,  is  conceded  on  all  hands. 

The  second,  that  in  respect  to  a  latent  un80undnes8«  proof  of 
the  scienter  and  a  gu^ppresaio  veri  will  be  sufficient,  we  consider 
^ually  well  settled  fay  the  reason  of  the  thing,  and  by  the  cases 
in  our  court:  GM  v.  Fbgleman,  1  Ired.  L.  440;  0a9e  v.  Einey, 
4  Id.  93.  The  former  was  for  a  deceit  in  the  sale  of  a  female 
alave,  who  had  a  latent  disease,  cancer  in  the  womb,  but  at  the 
time  of  the  sale  was  a  stout,  vigorous-looking  woman.  The 
defendant  was  silent  in  respect  to  her  disease.  The  judge  in 
ihe  court  below  instructed  the  jury  that  to  entitle  the  plainiill 
-to  recover,  he  must  prove:  1.  That  the  unsoundness  existed  at 
the  time  of  the  sale;  2.  That  the  defendant  knew  of  or  bad 
reason  to  believe  its  existence;  3.  But  if  these  facts  were  proved« 
if  the  plaintiff  also  knew  of  the  unsoundness,  or  had  reason  to 
believe  it,  he  could  not  recover;  and  then  instructed  the  jury 
that  there  was  no  evidence  on  the  last  point.  In  this  court  the 
positions  of  law  were  approved,  and  indeed,  were  not  called  in 
question,  being  taken  by  the  profession  as  settled;  and  the  de- 
cision was  not  put  on  whether  there  was  evidence  on  the  last 
point,  but  whether  there  was  evidence  of  the  sotenter  on  the 
part  of  the  defendant  The  latter  was  for  a  deceit  in  the  sale 
of  a  mare  at  auction  by  a  trustee.  The  mare  had  a  latent  un- 
soundness, although  on  the  day  of  sale  she  appeared  to  be  well. 
The  defendant,  Marvill  Edney,  the  maker  of  the  trust,  was 
**  present  at  the  sale,  but  took  no  part  in  it,  and  said  nothing 
•one  way  or  the  other  as  to  the  property."  There  was  proof 
that  he  knew  of  the  unsoundness.  The  evidence  was  contra- 
dictory as  to  the  eeieiUer  on  the  part  of  the  other  defendant,  the 
trustee.  The  judge  in  the  court  below  held ''  that  as  the  legal 
title  had  passed  out  of  the  defendant,  Marvill,  he  was  not 
aooountable  as  an  owner  would  be  who  procured  an  auetioneer 
to  ciy  his  property,  and  stood  by  in  silence."  As  to  the  other 
defendant,  the  court  charged  that,  ''although  he  acted  aa 
trustee  in  making  the  sale,  yet,  like  all  other  persons  who  sold. 
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be  was  bound  to  act  honestly,  and  to  disclose  defects  if  he- 
belieyed  them  to  exist.  It  was  then  left  to  the  jniy  whether 
the  mare  was  unsotrnd,  and  whether  the  defendant  knew  it — li 
so,  as  he  failed  to  state  the  droumstanoes,  he  was  liable  on 
damages.''  In  this  court,  the  positions  of  law  in  reference  to- 
the  deceit  were  approved,  but  it  was  held  that  the  defendant, 
MarviU  Edney,  although  the  legal  title  passed  out  of  him,  waa 
liable  for  the  deceit.  In  the  conclusion  of  the  opinion,  the  court 
say:  **  It  will  not  be  understood  from  this  that  we  think  mere^ 
silence  of  the  debtor,  whose  prox>erty  is  sold  under  execution, 
would  amount  to  a  fraud;  for  that  is  a  proceeding  in  invUum; 
the  sale  is  exclusively  the  act  of  the  law." 

Nothing  could  show  more  conclusively  that  this  doctrine  waa 
considered  as  settled,  both  by  our  courts  and  the  profession^ 
than  the  manner  it  which  it  is  treated  in  these  two  cases;  and 
after  the  elaborate  argument  of  Mr.  Boyden,  we  are  satisfied  that 
it  is  sustained  by  the  weight  of  authority.  The  class  of  cases, 
MeUish  v.  Motteux,  Peake  N.  P.  115;  Bagkhde  v.  WaUers,  a 
Camp.  154;  Pinckering  v.  Dawmm,  4  Taunt.  779,  etc.,  where  thcr 
property  was  sold  **  with  all  faults,"  is  not  in  point  Nor  tha 
dass  of  cases,  Laidlauf  v.  Organ,  2  Wheat  178;  Bench  v.  Sheldon, 
14  Barb.  66,  etc.,  where  extrinsic  circumstances  affecting  Ihe 
price  of  the  article  exist,  but  in  regard  to  which  the  means  of 
intelligence  are  equally  accessible  to  both  parties,  such  as  the 
conclusion  of  peace  in  1815  between  England  and  the  United 
States,  and  the  passages  to  be  met  with  in  some  of  the  best 
writers,  which  seem  to  conflict,  are  all  to  be  attributed  to  the- 
fact  that  the  distinction  between  a  patent  and  a  latent  unsound- 
ness in  the  thing  was  not  kept  in  view.  These  questions  of  law- 
present  no  difiSoulty,  and  from  the  manner  in  which  the  state- 
ment of  the  case  is  made  up,  upon  the  defendant's  exception^ 
the  judgment  must  be  afilrmed. 

The  defendants'  counsel  contended  '*  that,  admitting  that  the 
slave  was  unsound,  and  that  the  defendant  knew  it,  the  plaintifl 
could  not  recover,  for  that,  in  order  to  charge  the  defendants, 
he  must  prove  either  that  they  made  fraudulent  misrepresenta- 
tions, or  resorted  to  some  device  by  which  to  conceal  the  un* 
soundness,"  and  prayed  the  court  so  to  instruct  the  jury. 

This  proposition  is  not  true  in  its  generality.  If  the  un- 
soundness was  patent,  it  is  true.  If  the  unsoundness  was  latent, 
it  is  not  true.  The  case  does  not  show  whether  it  was  patent  or 
latent,  and  it  follows  that  ii  was  not  error  to  refuse  to  give  tho 
prayed  for.    In  other  words,  it  does  not  appear  from 
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the  defendants'  exeeption  whether  the  court  below  erred  or  not; 
therefore  there  is  no  gzonnd  upon  whioh  this  court  can  reyerse 
ihe  judgment. 
Judgment  affirmed. 

BmaoB  wnj.  vor  wm  KonoxD  uhlbs  Afpahkbty  iBoif  Bboobdi  AmsbQ 
▼•  JBbftm,  70  Am.  Deo.  471j  8at\fard  t.  Hmoatd,  68  Id.  101,  and  note  dtiag 
prior  cftMt  106. 

Fraud  ob  MmBsnuBOOrrAnov  bt  Ybhdob  op  Chattkl:  WImtM  t.  ifor* 
riaon,  67  Am.  Deo.  668^  note  oiting  prior  oam  664;  ffcward  t.  Chmid,  Id. 
728. 

CONOBALMBHT  OV  LaTBRT  DmOT  KVOWV  «0  YxinMB  GrntB  PiTBGKlSKB 

RiGBT  TO  RnocTD  AHi>  Bbootbb  Damaoib:  WuUt  T.  MorriBom,  67  Am. 
Deo.668. 

Whxbi  Dmos  in  Hobsi  d  Patbmt,  the  rendee  htm  no  aofcUm  beoMiee 
of  the  mere  silence  of  the  vendor  in  regard  to  it:  Lawmm  t.  Baer,  7  Jonei  I* 
462,  citing  the  prindtMd  case. 

Thxbb  is  no  Dbckit  without  SuiBHTSBi  iSStoteef  T.  Shore,  66  Am.  Deo. 
498;  Brpa$U  ▼.  CroAjf,  58  Id.  767;  BmikohmBw  t.  BmkmU,  52  Id.  S38;  (hm- 
mngham  ▼.  Smith,  CO  Id.  333. 

Cavbat  Emptob  is  Ruli  Of  Sauk  in  Abbbnob  or  Fraud  ob  Wabbantt! 
L(mg  T.  BkHngbottom,  64  Am.  Dec.  118;  Didtacm  ▼.  Jordan,  53  Id.  403; 
Bdme  ▼.  Dwd,  55  Id.  321;  WeihertU  t.  NeOmm,  59  Id.  741;  Kk^gAmyy. 
Tartar,  60  Id.  607;  CaraoM  t.  UdOfi^  57  Id.  659;  ToweUY.OaUwood,  33  Id. 
437,  and  notea.  Tlio  principal  caae  is  cited  to  thia  point:  Biggt  t.  Pertei^ 
75N.C.40a 


Newlin  v.  Osbobne. 

[«  Joaii^  Law,  138] 

Whbbb  Fbaudulbnt  Gbantbb  or  Land  Convbtbd  It  in  Tbubt  to  Sboubb 
Dbr  of  third  person,  a  pnrohaser  from  the  trostee,  who  had  no  notioe 
of  the  fraud,  and  who  gave  as  consideration  his  note  to  each  third  per- 
son for  the  amount  of  the  Litter's  claim,  has  a  good  title,  notwithstand* 
ing  he  receiyed  notioe  of  the  fraud  after  the  execution  of  the  note,  but 
before  its  payment. 

EjJBormwT  by  Doe  on  the  demise  of  John  Newlin,  against 
Matthew  Osborne.  Plaintiff  and  defendant  both  claimed  under 
Thomas  Davis.  The  plaintiff  claimed  under  an  execution  sale 
and  sheriff's  deed  of  the  land  thus  sold  to  him  in  satisfation  of 
a  debt  due  him  by  Thomas  Davis.  The  defendant  claimed 
under  a  deed  executed  to  him  bj  Thomas  Davis  some  three 
years  before  the  execution  sale.  The  defendant  was  the  son-in- 
law  of  Davis,  and  the  evidence  tended  to  show  that  the  convey* 
ance  was  fraudulently  executed  to  hinder  and  delay  Newlin  in 
the  collection  of  his  debt.    The  defendant,  soon  after  thia  oon- 
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Teyance,  ezeoated  to  one  MuxohiBon  a  deed  of  trust  of  the  land 
to  secure  debts  due  one  Vestal.  About  a  year  afterwards  Mur- 
chison  duly  sold  the  land  at  public  auction  to  Jeremiah  Osbome^ 
who,  by  arrangement  among  the  parties,  instead  of  paying  cash 
tor  the  land,  gave  to  Vestal  his  note  for  the  amount  due,  with 
the  defendant  as  security,  and  thereupon  the  trustee  executed 
to  Jeremiah  a  deed  for  the  land.  This  deed  was  executed  some 
two  years  before  the  plaintiffs  deed  from  the  sherifll  But  some 
two  years  after  the  execution  of  the  plaintiff's  deed  the  note  to 
Vestal  was  sued  upon  and  collected  under  execution^  The  plaint- 
iff contended  that  the  deed  of  trust  and  sale  to  Jeremiah  were 
in  furtherance  of  the  fraudulent  design  of  the  original  deed 
from  Thomas  Davis,  and  that  the  trustee  and  Jeremiah  were 
privy  thereto.  The  defendant  contended  that  the  deed  of  trust 
was  hcfnajtde^  and  that  Jeremiah  was  a  bona  fide  purchaser  for  a 
full  consideration,  and  without  notice  of  the  alleged  fraud«  The 
court  chaiged  as  stated  in  the  opinion.  The  defendant  excepted. 
Verdict  and  judgment  for  the  plaintiff^  and  appeal  hj  the  de» 
fendant. 

Qrdham^  tot  the  plaintiff. 

T.  Buffin^jun.,  fox  the  defendant. 

By  Oourt,  Pbaisov,  0.  J.  His  honor  was  of  opinion  that,  as- 
suming the  conveyance  from  Davis  to  the  defendant  to  be  fraud- 
ulent as  to  creditors,  and  that  the  fraud  was  not  purged  by  the 
conveyance  from  the  defendant  to  Murohison,  in  trust,  to  pay  a 
bona  Jide  debt  due  to  Vestal,  and  assuming  further,  that  Mur-  ^ 
chison  sold  and  conveyed  the  land  to  Jeremiah  Osborne  for  a 
valuable  consideration,  which  was  satisfied  by  the  note  of  Jere- 
miah Osborne,  given  and  accepted  by  Vestal  in  dischaige  of  the 
debt  of  Davis  to  Vestal,  in  respect  to  which  the  deed  of  trust 
had  been  executed,  so  that  Jeremiah  Osborne  had  acquired  the 
title  as  a  bona  fids  purchaser  for  valuable  consideration,  without 
notice  of  the  fraud  between  Davis  and  the  defendant;  yet,  if 
Jeremiah  Osborne,  afterwards  and  before  he  paid  the  note  given 
by  him  to  Vestal,  received  notice  of  the  alleged  fraud,  his  title 
was,  by  the  force  of  such  notice,  made  void  and  of  no  effect; 
and  the  plaintiff  was  entitled  to  recover. 

In  this  opinion  we  do  not  concur.  Without  dTy^smng  the 
subject  generally,  a  particular  view  will  be  sufficient.  In  order 
to  give  to  the  fact  of  notice  any  effect,  either  at  law  or  in  equity, 
it  is  aoeossary  that  it  should  be  received  in  time  to  enable  the 
parlj  to  avail  himself  of  it.    After  a  purchaser  has  paid  the 
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price  and  taken  a  eonTeyanoe,  it  eomes  too  late.  In  our  case, 
both  acta  bad  been  done;  Jeremiah  Osborne's  note  had  beeo 
giTen  and  accepted  in  discharge  of  the  debt  secured  bjthe  trust, 
and  when  he  reeeiTcd  notice  of  the  fraud,  he  had  no  mom 
ground  or  means  hy  reason  thereof  for  resisting  the  collection 
of  the  note  by  Vestal  than  he  would  have  had  f  or  recorering  the 
money  back  iiF  it  had  been  paid. 

It  is  unnecessary  to  notice  the  other  points. 
Judgmenj^  reyersed,  and  a  venire  de  novo. 


Bona  Fipi  Pubchaseb  vob  Valuablb  Cokbidkbatiok  without  Nonca  ii 
protected  as  to  his  title,  whether  he  purchases  firom  a  frandiileDt  grantor  or  a 
fnuicliileiit  grantee:  Sydnor  t.  Roberi$f  65  Am.  Dec.  84;  HmUer  t.  LnortmaiB 
AdnCr,  02  Id.  640;  Howe  ▼.  WaymMM^  49  Id.  126;  Hood  t.  FaJmBBUxk^  34  Id. 
489;  Chateau  ▼.  Jones,  50  Id.  460;  SooU  T.  PurceU,  39  Id.  453;  Fleming  y.  Towm- 
end,  50  Id.  318;  Freeman  ▼.  Eatmafh  40  Id.  444;  Wmeland  T.  Coonee,  32  Id. 
820;  Swi/t  ▼.  HMridge,  36  Id. 85;  ffemdan  t.  Kinibatt,  60  Id. 406;  see^Q^^noii 
T.  Noble,  39  Id.  711,  note  716;  Harper  ▼.  B&b,  69  Id.  397,  note  899;  HaQ  ▼. 
I>ehpUdne,  68  Id.  57,  note  64. 

Bona  Fide  Purchassb  must  hays  Paid  Wholb  GoNsiDKBATioir  BBPoaa 
Bboeiyino  Nones;  if  bnt  a  part  has  been  paid,  he  will  be  protected  onlypro 
ianio:  EoerU  t.  Agms,  65  Am.  Dec  314^  note  824;  Omnmkgt  t.  CDiamoii,  62 
Id.  402. 


SWANN  V.  BbOWN. 

[<  Joras's  Law.  ifiO] 

OiDOfAar  Oasb  n  That  Dbores  or  Case  which  nndsr  the  aama  oironm* 
ftanoes  a  person  of  ordinary  pnidence  woold  take  of  the  parfeioolar  thing 
if  it  were  his  own;  and  the  case  will  be  varied  according  to  the  nature  oi 
the  thing  bailed,  the  purpose  for  which  it  was  bailed,  and  the  oircuD^ 
stances  under  which  it  was  bailed. 

LiVEBT-STAiiLE  Kebpeb  IS  LiABLB  fon  Loss  ov  HoR8l^  where  he  permHs  « 
stage-driver  to  enter  the  stable  at  night  and  take  out  the  stage-horses, 
and  in  the  morning  part  of  the  stable  door  Is  found  open  and  the  plaintiff's 
horse  is  missing;  and  whether  the  horse  escaped  wiUi  the  other  horses  or 
afterwards  makes  no  di£ferenoe« 

Oias  for  defendant's  negligenoe  in  keeping  his  liyexyHBttable, 
whereby  plaintifTB  horse  was  lost.  Besides  the  plaintifTs  horse, 
the  defendant  kept  several  stage-horses,  who  were  under  the 
control  of  the  stage-driver.  An  agent  of  the  defendant  who 
snperintended  the  stables  testified  that  the  plaintiirs  horse  and 
the  stage-horses  were  put  into  the  stable  at  night;  the  plaintifa 
horse  had  a  separate  stall,  and  was  tied  with  a  strong  rope  halter. 
The  stable  had  a  folding  door,  with  upper  and  lower  shutteia 
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fABtened  inaide;  on  going  to  the  stable  the  next  morning  he 
found  that  the  plaintiffs  horse  had  broken  his  halter  and  was 
gone;  the  Btaga-horseB,  the  stage,  and  the  driyer  were  also  gone. 
He  found  the  miBmng  horse  near  the  railroad,  killed  by  the 
engine;  the  lower  part  of  the  stable-door  was  closed  and  fasi- 
enedi  but  the  upper  part  was  open.  The  height  of  the  lower 
part  of  the  door  did  not  appear  from  the  eridenoe.  The  oouri 
charged  that  if  the  staUe-door  was  left  open  by  the  stage-driver 
when  he  took  out  his  horses,  and  after  he  left  the  plaintiffs 
horse  escaped,  the  defendant  would  be  responsible;  but  if  the. 
plaintiflTs  horse  was  in  his  stall,  secured  as  testified  to  by  the 
witness,  and  while  in  the  act  of  taking  his  horses  out  the  plaint- 
iffs horse  broke  his  halter  and  passed  out  at  the  door  with  the 
stage-horses,  the  defendant  would  not  be  responsible.  The 
plaintiff  excepted,  and  verdict  and  judgment  being  for  the  de- 
fendant, appealed. 

Oabomeand  Jones,  for  the  plaintiff. 

Boyden^  for  the  defendant. 


By  Oourt,  Battle,  J.  The  deliyexy  by  the  plaintiff  of 
horse  to  be  kept  by  the  defendant  in  his  livery-stable  created  a 
bailment,  which,  being  mutually  beneficial  to  the  parties,  bound 
the  bailee,  according  to  the  general  rule,  to  take  ordinary  care 
of  the  property.  **  Ordinary  care  "  is  that  degree  of  care  which, 
under  the  same  circumstances,  a  person  of  ordinary  prudence 
would  take  of  the  particular  thing  were  it  his  own;  and  the  case 
will  be  varied  according  to  the  nature  of  the  thing  bailed,  the 
purpose  for  ^yhich  it  was  bailed,  and  the  particular  circum- 
stances under  which  it  was  bailed:"  Brock  v.  King,  3  Jones  L. 
45;  Healhcock  v.  Fennington,  11  Ired.  L.  640;  Ooudi  v.  Jones, 
6  Jones  L.  402.  It  is  admitted  by  the  counsel  on  both  sides 
*that  this  is  the  proper  rule,  and  they  differ  only  in  the  applica- 
tion of  it  to  the  circumstances  of  the  present  case.  The  want 
of  ordinary  care  which  the  plaintiff  imputes  to  the  defendant 
consisted  in  the  fact  that  the  upper  part  of  the  stable  door 
was  left  open,  whereby,  as  he  alleges,  the  horse  was  enabled 
to  escape.  There  was  no  direct  evidence  at  what  time  of  the 
night,  or  in  what  parlionlar  manner,  the  horse  got  out  of  the 
•table.  As  it  was  proved,  however,  that  during  the  night  in 
question  certain  stage-horses  which  were  kept  there  were  taken 
out,  and  the  upper  part  of  the  door  was  found  open  next  morn- 
ing, it  was  a  fair  inference  thai  the  horse  of  the  plaintiff  made 
his  escape  in  consequence  of  those  acts,  and  he  had  a  right  to 
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tlie  inBtniction  of  the  court  as  to  whether  that  was  not  negli* 
genoe  in  the  defendant.    It  was  the  opinion  of  his  honor^  and 
in  that  opinion  we  oononr,  that  supposing  the  stage-driTer  had 
taken  out  his  horses  and  left  the  door  open,  it  was  such  negli- 
gence as  made  the  owner  of  the  stable  responsible.    Why? 
Because  if  he  permitted  other  horses  to  be  kept  in  the  same 
stable,  with  a  common  door,  with  that  of  the  plaintiff,  and  to 
be  taken  out  during  the  night,  it  was  his  duty  to  haye  had  an 
agent  or  servant  there  to  see  that  the  door  was  properly  closed^ 
•so  as  to  prevent  other  horses  from  getting  out  and  escaping.    It 
seems  to  us  that  the  same  reason  applies,  with  predselj  the 
same  force,  whether  the  plaintiff's  horse  got  out  at  the  timo 
when  the  stage  horses  were  carried  out  or  afterwards.    If  the 
defendant  trusted  to  the  stage-driver  to  take  out  his  horaea. 
and  to  see  that  none  others  should  get  out,  then  the  driver, 
who  was  quod  hoc  the  servant  of  the  defendant,  was  guilty  of 
neglect,  either  in  permitting  the  plaintiff's  horse  to  go  out  with 
his,  or  in  leaving  the  door  open,  by  means  of  which  he  escaped 
afterwards;  and  for  that  neglect  the  defendant  was  responsible. 
There  was  certainly  a  prima  facie  case  of  a  want  of  ordinary 
care  in  keeping  the  plaintiff's  horse,  which  required  an  explana- 
tion from  the  defendant,  and  we  cannot  find  the  explanation  in 
any  circumstance  which  was  proved  at  the  trial. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  awarded* 

Judgment  reversed. 

OBDDf  ABT  Garb,  What  is:  See  note  to  ^reer  t.  Cbwiarm,  S5  Am.  Dee. 
672;  BaUimortele.  M.  B.  Co.  ▼.  Woodruff,  69  Id.  72.  Miul  be  infened  iron 
ell  the  oironmstenoes:  Dcomar  y.  South  CaroUmi  R.  B,  Cb.,55  Id.S7S;  Oit$ 
qf  Madi»n  ▼.  Boss,  64  Id.  481;  Godle^  v.  ffagert^,  69  Id.  TSi;  i%M  v. 
Shepherd,  60  Id.  e25. 


Wabd  v.  WiLua. 

[AJovM'iLaw.ISI.] 

Lavd  BirwKKN  High  and  Low  Watbb  Mabk  or  Tmn  beloqgi  to 
eign,  end  may  be  granted  by  the  aovereign. 

BrATcn  PBOHnrnxG  Bntbib  or  Lahb  Covibbd  bt  KAvmaBui  Wi 
and  direoting  pablio  land  bordering  on  raoh  waten  to  be  mrveyed,  so 
that  the  water  ehoold  form  one  dde  of  the  survey  aad  the  lead  be  laid 
oflf  back  from  the  water,  piohibiti  the  aoqoiring  of  titie  by  entiy  and 
patent  to  land  between  high  and  low  water  mark  of  tidea. 

Lasp  MttwaaH  High  axd  hofw  WAna  Mabk  at  Tma  la  <<lsad 
1^  navigable  watsr.** 
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EracncBHT.    YeidiGt  and   judgment  for  the  pbdntifr,  and 
appeal  by  the  defendant    The  opinion  states  the  ease. 

Bubbard  and  J.  FT.  Bryan,  for  the  plaintifll 
Haughion,  for  the  defendant. 

By  Court,  Bunni«  J.  The  charter  of  the  town  of  Beanfort. 
by  the  act  of  1854,  expressly  extends  the  boundaries  of  the  town 
to  low-water,  mark  on  Core  soimd,  and  vests  the  land  between 
Front  Btreet  and  the  sound,  including  that  between  high  and 
low  water  marks,  in  the  commissioners  of  the  town,  with  author- 
itj  to  lay  it  off  into  lots  and  convey  them  in  fee-simple.  The 
lessor  of  the  plaintiff  claims,  therefore,  under  an  explicit  legis- 
lative grant,  and  has  a  good  title,  unless  the  land  had  been 
divested  out  of  the  state  by  a  prior  valid  grant.  The  question 
depends,  then,  on  the  sufficiency  of  the  patent  to  the  defendant 
of  Fefamaxy  18, 1853.  It  is  stated  that  the  premises  are  a  part 
of  the  shore  of  the  Core  sound,  a  navigable  arm  of  the  sea,  in 
which  there  is  a  regular  ebb  and  flow  of  the  tide  daily ,  and  con- 
sists of  the  land  between  the  high  and  low  water  lines.  Such 
land  may  be  granted  by  the  sovereign.  It  is  fully  established, 
affirmatively,  in  England:  OofisUMe's  Ocue,  5  Bep.  106;  and 
there  are  several  modem  cases  to  the  same  purpose.  Indeed, 
the  plaintiff's  title  depends  on  the  correctness  of  that  position. 
The  inquiry  is,  therefore,  reduced  to  the  point  whether,  in  our 
law,  a  patent,  founded  on  an  entry,  in  the  ordinaiy  way,  is  a 
legal  and  sufficient  grant,  so  as  to  give  the  defendant  the  better 
title.  The  court  is  of  opinion  that  it  is  not.  The  acts  of  1716 
and  1777,  in  regulating  entries  and  surveys,  on  which  to  found 
a  grant,  provided  that  land  lying  on  any  navigable  water  should 
be  surveyed  so  that  the  water  should  form  one  side  of  the  sur- 
vey, whether  the  water  was  the  sea  or  a  bay,  creek,  or  river. 

In  lUttin  V.  Sawyer,  2  Hawks,  226,  Judge  Henderson  in- 
timated that  those  provisions  could  not  be  considered  as  pro- 
hibiting the  entry  of  land  covered  by  navigable  waters,  but 
said,  nevertheless,  that  it  was  not  subject  to  entry,  because, 
being  neoessazy  for  public  purposes,  as  common  highways,  it 
was  to  be  presumed  not  to  have  been  within  the  intention.  It 
happened,  however,  that  in  the  revisal  of  1886,  those  parts  of  the 
previous  aets  were  omitted,  and  therefore  the  court  felt  bound 
to  hold,  in  Haffidi  v.  Orimsiead,  7  Ired.  L.  189,  that  entries  of 
land  in  Ourritack  sound  were  good  after  it  ceased  to  have  a 
iade,  or  be  navigable  by  reason  of  the  dosing  of  the  inlet,  or 
ntfaier  of  aobh  parts  of  the  sound  as  were  frequently  not  eov* 
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ered  hf  water.    When  the  omisrions  of  tbe  reiisal  were  diaeov-  \ 

ered  in  1846,  the  legidatnre,  by  an  act  of  that  year,  ehapter  86, 
reyived  the  proyiEdona  omitted,  by  enacting  that  entries  of  land 
lying  on  any  navigable  water  should  be  stureyed  in  such  man- 
ner that  the  water  should  form  one  side  of  the  survey,  and  the 
land  be  laid  off  back  from  the  water;  and  proceeded  further  to 
enact  that  it  should  not  be  lawful  to  enter  land  covered  1^  any 
navigable  sound,  river,  or  creek.  That  was  the  law  in  force  at 
the  time  the  defendants  entzy  was  made  and  his  grant  obtained. 
It  removed  the  doubt  expressed  in  TiUum  v.  Sawyer^  tupra,  by 
a  positive  prohibition  of  entries  of  land  covered  by  any  naviga- 
ble waters,  and  it  directs  land  on  such  waters  to  be  laid  off  back 
from  the  water,  so  that  the  water  should  form  one  side  of  the 
tract.  The  only  point,  then,  in  this  case  is,  whether  within  the 
proper  construction  of  the  act  this  is  land  covered  by  a  naviga- 
ble water,  or  is  it  land  laid  off  from  the  water?  In  putting  a 
construction  on  those  terms,  we  may  be  aided  by  looking  to  the 
common  law  on  this  subject,  and  by  considering  the  puri>ose  of 
imposing  this  restraint  on  the  right  of  private  entry  by  the  stat- 
ute. In  England  it  is  not  generally  necessary  to  go  back  to  a 
grant  from  the  crown  in  order  to  show  title  to  land  in  a  subject; 
for  lands  are  all  occupied  there,  and  have  been  occupied  so  long, 
that  if,  in  theory,  they  once  belonged  to  the  sovereign,  they  are 
assumed,  in  fact,  to  belong  now  to  a  subject.  But  to  that  general 
rule  lands  lying  between  the  high  and  low  tides  are  an  ezoei>- 
tion;  and  to  such  lands  a  grant  must  be  shown  at  this  day,  or  a 
presumption  which  supposes  a  grant.  The  reason  is,  that  the 
sovereign,  by  prerogative,  for  the  benefit  of  all  his  subjects,  has 
the  dominion  of  all  navigable  waters  within  his  dominions,  and 
by  consequence,  the  right  to  the  soil  covered  by  them.  That  is 
not  confined  to  such  portion  of  the  soil  as  is  always  covered  by 
the  water,  but  comprehends  also  the  shores  or  such  land  as  is 
between  the  lines  of  the  ordinary  ebb  and  reflux  of  the  tide. 
So  it  is  laid  down  in  the  treatise  De  Jure  Maris,  12,  attributed 
to  Lord  Hale;  also  in  Bulslrode  v.  Halt,  1  Sid.  148;  and  in  AUor- 
ney-Oeneral  v.  Parmeter^  10  Price,  878. 

And  in  WoUrych  on  Waters,  438,  it  is  said  that  ''  this  sov- 
ereignty of  the  soil  is  to  be  acknowledged  beyond  the  main 
ocean;  for  the  arms  of  the  sea  and  tidal  rivers  are  not  the  less 
parcels  of  the  maritime  empire  because  they  are  more  confined; 
and  hence  the  shore  or  territory  between  what  is  called  high  and 
low  water  mark  must  not  be  considered  as  less  covered  by  the 
water  because  it  is  periodically  affected  by  a  reflow."    It  eeeoM 
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thus  to  be  olear,  that  whatever  soil  is  at  any  time  ooTered  by  a 
navigable  water  in  ita  natural  state  ia  deemed  to  be  in  the  name 
state  as  if  it  were  in  the  bed  of  the  water;  in  other  words,  that 
it  is  all  one,  whether  it  be  under  the  channel  or  be  the  margin 
between  the  high  and  low  water  lines.  The  same  pablio  pur- 
poses require  that  here,  as  in  England^  the  state  should  reserve 
lands  in  that  situation  from  private  appropriation;  and  although 
it  may  please  the  legislature  to  dispose  of  them  by  special  grant, 
for  the  promotion  of  trade  and  the  growth  of  a  commercial  town 
accessible  to  Tessels,  it  rationally  accounts  for  the  restriction 
upon  the  common  mode  of  granting  other  public  land,  and 
enables  us  to  discover  the  extent  of  the  restriction  imposed,  and 
understand  the  terms  in  which  it  is  imposed.  Thus  considered* 
it  seems  to  the  court,  plainly,  that  up  to  high-water  mark  the 
shore  is  land  covered  by  water,  and  consequently  is  not  subject 
to  entry. 
Judgment  affirmed*  _ 


Lakd  silt  mm  flniH  AMD  Low  Waxse  Mmmk  ev  Tmss  Bslohos  *e 
SovKunav,  and  caiiDoi  beAoqulred  I7  aiabjao*  azoepi  by  »  spaolAl  gnat  from 
the  ioverdgnt  Piks  v.  Monroe,  SB  Am.  Dee.  751;  Jfouton  v.  Libbey,  69  Id. 
57;  SUuurt  ▼.  Okurto  Lemoe,  BS  Id.  49;  Ma^or^Mobik  v.  Mdmoa,  8S  Id.  267. 

Gbaiit  Of  "All  Navmabli  WAsma^"  Mads  «o  Bkati  bt  Gxnzral 
Oovnunmn;  jgtmm  tttie  to  Isnde  below  Ugh-waifeer  mark:  Md^for  of  MobiU 
T.  AiMo,  93  Am.  Dee.  185. 

KAviaABUi  Wahbi  abd  Lako  Oovseid  bt  Trbi  GAUirov  bi  GaAimD 
ee  private  piopertj  onder  the  etatutee  of  North  OaroUnas  OoUim  v.  Bnhwry, 
42  Am.  Deo.  155. 

Tss  FBINOIPAL  OABB  IS  GTrBD  to  the  point  that  where  the  tide  ebbe  and 
flowB,  the  shore  between  the  high  and  low  water  Ii  within  the  prohibition  of 
private  appropriatioB  vnder  the  general  entry  law  of  North  Cirolinay  bat  may 
be  the  enbject  of  a  dizeet  epeoial  legidative  grant:  Btate  v.  Qlem,  7  Jonee  I* 
821;  that  patents  for  land  with  reepect  to  which  agenti  of  the  atate  have  no 
aathority  to  act  are  void:  BcameU  v.  WoodU,  5  Jones  Bq.  433;  and  that  the 
regulation  of  the  ri^t  of  fishing  in  navigable  streams  is  a  prefer  sabjeot  of 
legisUtion:  Bkkmet  v.  HtiMA,  73  N.  0.  58. 


CASES  IN  EQUITY 


SUPEEME  COTJRT 

or 

NOBTH  OABOLINA. 


MgKiNNON  V.  MoDoNALD. 

Wm  OAnrat  Bkohb  Fun  Tbadcb  by  an  amogniiMil  wHIi  Imt  hmliMd, 
Md  bold  bflr  <ianiingi,  and  property  Mqnirad  tiMnwitiip  fnm  from  tb« 
eblmi  of  bimieU  and  of  bia  orediton.  Tbe  Engliab  dootrina  of  "pin- 
mon^  "  doea  not  obtain  in  Nortb  Garolina. 

HoBBaHD  HAa  No  iNnnnT  Bfnswm  to  Bzaounoir  ni  Laho  pnrebaaed  by 
bia  wife  witb  bar  earninga,  and  oonreyed  to  bar. 

Bill  will  n  DmoaaxD  with  CoaTa^  if  a  partj  dalandant^  baving  no 
intareat  in  the  anbjeot-matter  of  the  ounUwretay,  diadaima;  bat  if  be 
inaiata  on  a  declaration  aa  to  bia  righti»  tbe  diwniiial  will  be  without  ooata. 

Bill  in  equity  against  Bliza  McDonald  and  her  hoaband,  to 
aabjeot  certain  land,  purchased  by  her  with  her  earnings,  and 
conveyed  to  her,  to  the  payment  of  judgments  against  her  hus- 
band. One  McLeran,  to  whom  the  land  had  been  sold  for  one 
dollar  on  executions  issued  on  the  judgments,  was  also  made  a 
party  defendant^  the  sale  to  him,  it  was  claimed,  amounting  to 
nothing,  as  the  title  stood  in  the  wife's  name.  Further  &cts 
appear  in  the  opinion. 

0.  a.  Wrighi,  for  the  phdntiff. 

BarUn  and  Shepherd^  tor  the  defendants. 

By  Court,  Piabsoh,  J.  The  plaintiff,  who  is  a  creditor  of  the 
defendant  McDonald,  seeks  to  subject  the  land  mentioned  in 
the  pleadings  to  the  payment  of  his  debts,  on  the  ground  that 
although  the  title  is  in  the  defendant  Elisa,  the  wife  of  the  other 
defendant,  yet  the  land  was  paid  for  with  his  money,  and  A» 
holds  the  title  in  trust  for  him,  which  trust  equity  will  subject 
to  the  claims  of  creditors. 
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The  defense  is,  that  the  land  was  paid  for  with  the  eemings  of 
the  wife;  that  the  husband  being  an  intemperate,  thriftlees  man, 
long  before  the  plaintiiTs  debt  was  oontraoted»  ga^e  his  wife 
Uie  privilege  of  working  for  herself,  and  acting  as  a  free  trader, 
without  being  subject  to  his  oontrol,  or  to  his  marital  rights; 
that  she  was  a  good  seamsliess,  and  by  hard  work  and  economy 
managed  to  support  herself,  and  lay  up  enough  of  her  earnings 
to  pay  for  the  land,  and  aooordingly  bought  and  paid  for  it,  and 
had  the  deed  executed  to  herself;  which  was  also  before  the  debt 
of  the  plaintiff  was  contiacted.  The  case  presents  this  question: 
Does  the  doctrine  of  "  pin-money,"  by  which,  in  the  English 
equity  jurisprudence,  a  husband  is  allowed  to  giye  his  wife  the 
priTilege  of  working  for  herself,  acting  as  a  free  trader,  and  of 
acquiring  profits  by  her  earnings  and  sayings,  which  neither  he 
nor  his  creditors  can  reach,  obtain  in  this  statef 

After  much  consideration,  we  are  satisfied  that  it  does  not; 
because  it  is  inoonsiBtent  with  our  legislation  in  regard  to  the 
rights  and  duties  of  husband  and  wife,  it  is  at  variance  with  the 
habits  and  usages  of  our  people,  and  tends  to  produce  an  arti- 
ficial and  complicated  state  of  things;  so  that  while  at  law  the 
wife's  existence  is  considered  as  merged  in  that  of  her  husband, 
her  earnings  are  his,  she  cannot  contract^  or  sue  and  be  sued,  in 
equity  she  is  entitled  to  her  earnings — may  act  as  a  free  trader, 
acquire  property— contract,  sue,  and  be  sued  in  respect  thereto* 

Adams,  in  his  treatise  on  equity,  page  42,  says  the  rule  that 
the  equitable  ownership  is  subject  to  the  same  restraints  of 
policy  as  if  the  legal  estate  were  transferred,  has  two  singular 
exceptions:  the  one  is  what  is  called  **  separate  use  and  pin- 
money  trusts;''  the  other  is  what  is  called  *^  the  wife's  equity 
for  a  settlement."  He  classes  them  together,  and  speaks  of 
both  as  in  equal  yiolation  of  principle,  and  a  departure  from 
the  maxim,  BjuUob  aejuilur  legem. 

In  Allen  -w.  ABen,  6  Ired.  Eq.  298,  it  is  settled  that  «'  the 
wife's  equity  for  a  settlement"  is  a  doctrine  that  does  not  ob- 
tain in  this  state.  BuflBn,  O.  J.,  in  delivering  the  opinion  of 
the  oourt,  says  in  England  **  there  arose  the  clearest  case  im- 
aginable for  the  interposition  of  either  the  legishiture  or  the 
chancellor,  in  aid  of  the  wife's  claim  for  protection  against 
destitation.  Ik  happened  that  the  parliament  left  the  matter 
to  the  courts/'  On  which  necessity  the  chancellors  based  the 
doetrine.  He  then  shows  that  in  this  state  the  legishiture  has 
not  left  the  matter  to  the  courts;  and  then  draws  the  conclu- 
sion, by  a  course  of  reasoning  which  cannot  be  answered,  thai 
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TmuMt  wcm  Lm  doib  hov  Exoikd  ma  Riaan  st  Curmro  ahd  Vauiq 
TmBBB  to  ropftir  Imildings  on  the  landt  and  by  aalling  a  foiy  modenlo 
amoBnt  thereof,  all  the  timber  taken  being  of  the  yaluo  of  but  a  few 
handraddoIUn,  and  an  abondanoo  being  left  forths  faUeqJqyoMBtof  a 
ptiTilige  to  take  the  timber  for  the  nee  of  a  aawmill,  owned  bjtho  ten- 
ant for  life  and  another. 

Bill  in  equity  by  Orren  L.  Dodd  and  his  only  UTing  child, 
Wuren,  for  an  injunoiion  to  atay  waste,  and  for  an  aooonnt, 
againat  J.  W.  B.  Watson.  Dr.  Joaiah  O.  Watson  devised  one 
balf  of  a  saw-milly  mill  seat,  and  improyements  to  the  defend* 
ant,  in  fee,  and  the  other  half  to  the  plaintiff,  Orren  L.  Dodd, 
for  life,  remainder  in  fee  to  his  child  or  children  living  at  his 
death,  **  with  the  privilege  of  getting  timber  for  the  saw-mill  on 
all  my  lands  adjoining.*'  The  adjoining  lands,  by  another  danae 
of  the  will,  were  given  to  J.  W.  B.  Watson  for  life,  remainder 
to  his  child  or  children  living  at  his  death,  and  in  the  event  of 
his  death  leaving  no  issue,  remainder  to  George,  William,  and 
Heniy  Watson,  and  Orren  L.  Dodd,  in  fee.  The  bill  alleged 
that  the  defendant,  who  was  onmarried  and  had  no  children, 
had  removed  a  droular  saw,  mill-stone,  taming  lathe  and  toola, 
and  a  grindstone,  from  the  mill,  to  a  mill  of  his  own,  where  ha 
was  Qsing  them;  that  he  **  wantonly  and  deliberately  bomed 
and  destroyed  a  building  attached  to  the  mill-<Uun;"  and  that 
he  cat  and  carried  away  to  his  own  mill  large  qaantitieaof  tim- 
ber, sawed  it  into  plank,  and  sold  the  same.  The  answer  averred 
that  the  mill  was  out  of  use  for  want  of  repairs,  and  the  articles 
taken  from  it  were  used  only  temporarily  in  the  defendant's 
mill,  and  were  then  replaced;  and  that  the  timber  burned  waa 
attached  to  the  dam,  and  had  become  rotten  and  useless,  and  in 
the  event  of  rebuilding  the  dam,  it  would  be  necessary  to  bam 
said  timber,  or  float  it  down  the  river  to  get  it  out  of  the  waj. 
The  answer  further  denied  that  the  **  QuUy  tract,"  from  whidi 
the  timber  was  taken,  was  embraced  in  the  privilege;  but  aa* 
■erted  that  if  this  were  true,  the  quantity  taken  did  not  amount 
to  more  than  a  few  hundred  dollars  in  value;  thai  most  of  it 
was  used  in  repairing  buildings  on  the  land;  and  that  aeoord- 
ing  to  the  previous  use  of  this  mill,  there  waa  enough  timber 
upon  the  land  to  support  it  for  ''a  thousand  yeaxs."  Tbars 
was  no  replication,  and  the  causa  waa  heard  on  liia  bill  aad 
answer. 

Bogen  and  B.  O.  Bojfwood^  for  liia  plaintWIi, 
Jfoore  and  O.  W.  Baywoodt  '<»  tiia  datandani 
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B|7  Oourtt  FlABKni,  J.  The  faill  is  illed  to  sbqr  WMto,  aod  f or 
an  aeoouni.  The  zigbt  to  relief  is  put  on  two  gvoondi.  The 
eonrt  is  of  opinion  that  it  cannot  be  sostauied. 

1.  In  respisct  to  the  removal  from  the  mill  bj  the  defendant 
J.  W.  B.  Watson,  of  the  mill-stone,  saw,  tuming-lathei  and 
grindstone,  and  the  burning  of  the  logs  at  one  end  of  the  same. 

One  half  of  the  mill  is  devised  by  the  late  Dr.  Watson  to  the 
defendant  J.  W.  B.  Watson  in  fee,  and  the  other  half  to  the 
plaintiff  Orren  for  life,  with  a  contingent  remainder  to  sneh 
child  or  children  as  he  may  have  living  at  his  death,  in  fee. 
The  other  plaintiff,  Warren,  is  the  only  child  of  Orxen  nowlifing. 

The  bill  assumes  that  the  plaintiff  Orren  and  his  child,  the 
other  plaintiff,  represent  one  half  of  the  fee-simple  estate  as 
tenants  in  common  with  the  defendant  J.  W.  B.  Watson,  and  it 
alleges  that  be  has  committed  deslruetife  waste  in  the  partiea- 
lars  above  set  forth. 

Patting  out  of  the  plaintifiy  way  the  objection  in  regard  to 
the  tonanigr  ui  common,  and  supposing  that  relation  to  ezist^ 
and  treating  the  articles  removed  as  fixtures,  and  a  part  of  the 
freehold,  which  we  are  inclined  to  think  is  the  case,  as  between 
toe  executor  and  the  devisee,  especially  the  saw  and  mill-stone, 
without  which  the  mill  could  not  be  used,  we  do  not  think  the 
acts  of  the  defendant,  under  the  circumstances  stated  in  the 
unswer  (aU  of  which  are  to  be  taken  as  true,  there  being  no 
replication),  amount  to  such  destruction  as  will  call  into  exer- 
'sse  the  injunctive  power  of  this  court  to  restrain  a  tenant  in 
xnnmon  from  enjoying  and  using  the  properly  in  the  «*^***^ 
\b  may  see  proper  to  do  as  owner. 

The  law  applicable  to  this  question  is  settled,  and  is  thus 
stated  in  2  Stox/s  Eq.  Jur.,  sec.  916:  *' Although  ooorto  of 
equity  will  not  interfere  by  injunction  to  prevent  waste  incases 
of  tenanto  in  common  or  copartners  or  joint  tenante,  because 
th^  have  a  right  to  enjoy  the  estete  as  th^  please,  yet  thej 
will  interfere  in  special  cases;  as  where  the  party  committing 
the  vraste  is  insolvent,  or  where  the  waste  is  deetraotive  of  the 
estete,  and  not  within  the  usual  legitimate  exercise  of  the  right 
of  enjoyment  of  the  estete." 

If  a  miU  be  in  running  order,  and  one  of  the  tenante  in  eom* 
mon  is  about  to  use  it  to  grind  stone  for  gold,  or  sawsoapstone 
dabs,  he  may  be  enjoined,  because  that  is  not "  a  usual  l^gitt- 
mate"  mode  of  enjoyment.  So,  if  he  remove  the  stones  or 
saw,  or  anything  necessaxy  for  the  use  of  the  mOL 

But  in  our  case  the  miU  was  not  in  running  oidir;  on  the 
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oontmy,  it  hud  been  soffered  to  go  down  for  the  want  of  neoes- 
■aiy  repairs^  and  was  in  euoh  a  oondition  that  it  could  not  be 
used.  So  the  qneetion  is.  Must  all  the  things  which  had  apper- 
tained to  the  mill  lie  idle  and  be  suffered  to  rust,  rot,  or  be 
broken?  and  did  the  defendant,  by  removing  them  to  another 
mill  where  he  could  use  them,  so  far  yiolate  the  rights  of  the 
plaintifffl  as  to  entitle  them  to  the  interposition  of  this  court  f 

Both  questions  are  evidentlj  with  the  defendant. 

So  in  regard  to  the  old  logs.  The  defendant,  by 
them,  did  not,  under  the  circumstances,  make  himself  a  S] 
tor,  for  they  were  rotten  and  of  no  account,  and  in  the  event  of 
rebuilding  the  dam,  it  would  be  necessary  to  bum  them  or  float 
them  down  the  river,  in  order  to  get  them  out  of  the  way.  The 
charge  in  the  bill,  therefore,  '*  that  the  defendant  wantonly  and 
deliberately  burned  and  destroyed  a  building  attached  to  the 
mill-dam,"  is  not  supported,  and  the  plaintiff  has  subjected 
himself  to  the  imputation  of  giving  a  false  coloring  to  the  act. 

2.  We  are  not  at  liberty,  upon  the  facts  of  this  case,  to  decide 
whether  the  *'  OuUy  tract"  is  or  is  not  embraced  by  the  clause 
of  the  will,  '*  along  with  the  said  moiety  of  the  mill  I  devise 
the  privilege  of  getting  timber  for  the  saw-mill  on  all  my  lands 
adjoining; "  for  supposing  it  to  be  included,  as  a  tenant  in  com- 
mon the  defendant  had  a  right  to  use  the  timber  which  he  had 
cut  and  sawed  as  a  usual  and  legitimate  mode  of  enjoying  the 
property;  but  in  fact,  he  is  not  a  mere  tenant  in  common;  he 
holds  the  estate  in  severalty,  subject  to  the  incumbrance  or 
privilege  possessed  by  the  plaintiffs  of  getting  timber  for  the 
saw-mill.  There  is  no  allegation  that  the  defendant  has  not  left 
timber  enough  for  the  full  enjoyment  of  this  right;  indeed,  the 
answer  avers,  and  such  is  evidently  the  fact,  that  there  is  upon 
all  the  land  timber  enough  to  support  the  mill,  as  it  vras  used 
in  the  life-time  of  the  devisor,  for  **  a  thousand  years." 

In  taking  this  ground,  difficulties  accumulate  upon  the  plaint- 
ifis;  they  are  forced  to  *' change  front"  and  put  themselves 
on  another  clause  of  the  will,  by  which  aU  of  this  land  is 
given  to  the  defendant  J.  W.  B.  Watson  for  life,  remainder  to 
Buch  child  or  children  as  he  may  leave  living  at  his  death,  in  fee; 
remainder,  in  the  event  of  his  leaving  no  child,  to  the  plaintiff 
Orren  Dodd,  George,  William,  and  Heniy  Watson,  in  fee.  It 
will  be  observed  that  the  plaintiff  Warren  Dodd  has  no  inters 
est  under  this  clause.  So,  in  respect  to  this  equity,  he  is  an 
unnecessaxy  party,  and  hia  joinder  exposes  the  bill  to  the  chaiga 
of  being  multifarious.    But  waiving  that,  and  passiog  hf  also 
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the  fact  that  the  plaintifT  Orren  has  oulj  a  contingent  remainder, 
the  court  is  of  opinion  that  the  acts  of  the  defendant  in  getting 
timber  for  the  use  of  the  buildings  on  the  land,  and  in  clearing 
some  of  the  land  and  making  sale  of  Jie  plank  to  the  very  mod- 
erate extent  which  ho  has  done,  do  not  exceed  his  rights  as  a 
tenant  for  life,  taking  into  consideration  that  there  are  some 
eight  thousand  acres  of  land,  three  fourths  of  which  aio  still 
woodland,  and  much  of  it  only  fit  for  timber.  The  bill  must  be 
dismissed;  but  we  do  not  allow  costs,  as  the  defendant  J.  W. 
B.  Watson,  by  taking  away  the  fixtures  from  the  old  mill,  gave 
some  pretext  for  the  litigation,  and  the  other  defendants  have 
not  answered. 

Bill  dismissed.  

Tenant  in  Common'a  Liabiuty  to  Co-tenant  for  Waste:  See  Nelson*a 
Heirs  v.  Clay's  Heirs,  23  Am.  Dec.  387;  Hancock  v.  Day,  36  Id.  293;  Smith 
V.  Sharpe,  57  Id.  574;  aud  see,  espccuUly,  JohnsorCs  AdnCr  v.  Johnson* s  Ex*r^ 
29  Id.  72,  on  his  liability  for  waste  in  cutting  timber. 

Tenant  for  Life's  Liability  for  Waste  in  Cctttino  Timber;  See  Wth» 
tUr  V.  Websttr,  66  Am.  Dec.  705,  and  note;  Clarh  v.  Holden,  Id.  460. 
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Stubges  v.  Bubton. 

f  8  OKXO  Statb.  21S.] 

Ova  Oaubc  or  Action  cannot  be  Stated  in  Ditfebxnt  Gountb^  nadat 
the  code  ayBtem  of  pleading,  as  might  have  been  done  at  common  law; 
and  if  ao  set  forth,  the  oourt  may,  on  motion,  require  the  plaintiff  to 
elect  upon  which  ground  he  will  proceed. 

Btatutb  of  Limitations  mat  be  Taken  Advantage  of  bt  Dbxubbxb 
for  want  of  facts  sufficient  to  constitute  a  cause  of  action,  nnder  the  ooda 
system  of  plbadiog,  where  the  cause  of  action  appears  upon  the  face  of 
the  petition  to  be  barred;  although  where  it  does  not  thus  appear  to  be 
barred,  the  statute  must  be  set  up  in  the  answer  or  it  will  be  waived. 

Di&ectobs  of  Bank  are  Personally  Liable  to  Action  of  Debt,  as  fob 
Penalty,  and  not  upon  a  contract  liability,  to  be  brought  by  any  creditor 
for  the  benefit  of  all,  for  an  amount  measured  by  the  amount  of  excess  of 
indebtedness,  where  the  charter  of  the  bank  prohibits  it  from  creating  an 
indebtedness  beyond  a  certain  amount,  and  provides  that  the  directors 
who  participate  in  the  violation  of  the  provision  shall  be  liable  for  the 
excess  in  their  individual  capacities,  in  an  action  of  debt  proeecnted  by 
any  creditor  of  the  bank. 

AonoH  to  recoTor  a  penalty.  The  facts  are  stated  in  the 
opinion. 

Ooodwin^  for  the  plaintiffs. 

Sadler,  Stone,  and  Beecher^  for  the  defendants. 

Bj  Court,  Swak,  J.  This  action  was  brought  in  the  court  of 
common  pleas  of  Erie  county  to  recover  from  the  defendants, 
personally,  being  directors  of  the  Sandusky  Bank,  a  penalty  un- 
der the  third  section  of  the  charter  of  the  bank,  for  the  unlawful 
issue  of  certain  bills  of  the  bank  held  by  the  plaintiffs. 

The  petition  alleges  two  causes  of  action. 
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The  first  count  or  cause  of  action  states  that  during  the  year 
1848  the  bank  of  Sandusky  was  a  corporation,  existing  and 
doing  business  under  **  an  act  to  incorporate,  etc.,  the  bank  of 
Sandusk//'  passed  March  3,  1834;  that  during  said  year  1848 
the  defendants  were  directors  of  said  bank.  The  petition 
then  recites  the  third  section  of  the  charter  of  the  bank,  which 
is  as  follows: 

**  That  the  whole  amount  of  debts  which  the  said  b!ink  shall 
at  any  time  owe,  whether  by  bond,  bill,  note,  or  other  contract, 
shall  not  exceed  twice  the  capital  stock  actually  paid  in,  exclusiTe 
of  the  sums  due  on  deposits,  and  in  case  of  any  excess,  this  act 
shall  thenceforth  be  null  and  Toid,  so  far  as  any  priyileges  or  ad- 
Tantages  are  by  the  same  conferred  upon  the  banking  company 
thus  created;  and  the  directors  under  whose  administration  it 
shall  happen  shall  be  liable  for  the  same,  in  their  natural  and 
individual  capacities,  in  an  action  of  debt  against  them,  or  any 
of  them,  their,  or  any  of  their,  respective  heirs,  executors,  or 
administrators,  in  any  court  proper  or  competent  to  try  the  same, 
by  any  creditor  or  creditors  of  said  bank,  and  may  be  prose- 
cuted to  judgment  and  execution,  any  condition,  covenant,  or 
agreement  to  the  contrary  notwithstanding;  but  this  shall  not 
be  construed  to  exempt  said  bank,  or  the  lands,  tenements, 
goods,  chattels,  or  funds  of  the  same,  from  being  also  liable 
and  chargeable  with  such  excess;  and  any  director  or  directors 
who  may  be  absent  when  such  excess  was  contracted  or  created, 
or  who  may  have  dissented  from  the  resolution  or  act  whereby 
the  same  was  contracted  or  created,  may  respectively  exonerate 
themselves  from  being  so  liable,  by  having  their  dissent  or  ab- 
sence entered  on  the  records  of  said  bank,  and  by  forthwith 
giving  notice  thereof  to  the  a^^ditor  of  state,  and  to  the  stock- 
holders at  a  general  meeting,  which  they  shall  have  power,  and 
are  hereby  required  to  call,  by  giving  ten  days'  notice  in  a  news- 
paper printed  in  the  city  of  Sandusky,  or  having  a  general  cir- 
culation in  Huron  county,  setting  forth  in  such  notice  the  cause 
for  calling  such  meeting." 

The  petition  then  avers  that  dn  the  year  1848,  to  wit,  the 
eighteenth  of  September,  1848,  while  the  bank  was  under  the 
administration  of  the  defendants,  "it  did  happen  that  the  whole 
amount  of  the  debts  which  the  bank  at  said  time  owed  by  bills, 
notes,  and  other  contracts,  did  exceed  twice  the  amount  of  the 
capital  stock  of  said  bank  which  was  then  paid  in,  exclusiTe 
of  the  sums  due  on  deposits;  and  there  was  then  an  exoess  of 
indebtedness  of  said  bank  over  and  above  the  amount  '4  iti 
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oapitil  sioek  paid  in."  That  the  pluintiflli  le  atMban  of  Bmid 
buk  in  the  ram  of  Are  thooMiid  doUan,  *'  bring  tba  Iftwful 
holden  and  ownen  of  aimdiy  bank  bOla*  amoanting  to  Iha  nm 
of  flT8  ihonaand  doUaxa;  wkioh  notes  wore  iaraed  dming  Ola 
year  1848,"  whidi  fh^  llle,  ete.,  alleging  an  ezonae  for  not 
Blingooinea.  The  petition  then  aUegea*' that  bjieaaon of  flio 
premiaea  tiie  aaid  dixeotoia  are  liaUe  in  their  natond  and  indi^ 
Tidnal  eapaeities  for  the  aboTe  aoniy  whiehth^Bajeonatiiatad 
a  part  of  the  indebtedness  of  said  bank  dining  the  year  1818, 
and  when  said  excess  happened,  and  thnt  they  are  liable  to  tba 
aotion  of  the  plaintiff  for  the  reooToiy  of  the  said  Are  thousand 
doUam  against  them  or  any  of  them,  or  any  of  their  respeotifv 
administratoiB.  The  plaintiff  therefore  asks  a  jodgment  against 
the  said  defendants  for  the  sum  of  Ats  thousand  dollars,  and 
interest  thereon  at  the  rate  of  twelTo  per  oent  from  Jannaiy  1, 
1819/' 

Aa  a  second  and  separate  canse  of  action,  the  petition  aUegta 
tile  same  facts,  except  thnt  "the  said  sum  of  five  thousand  dol- 
lars constitated  a  part  of  the  excess  of  said  indebtedness,  OTsr 
and  abore  the  amount  of  stock,'*  ete.,  **  and  that  said exceesot 
indebtedness  amounted  to  more  than  flfly  thousand  dollars." 

On  motion  of  the  defendants,  the  plaintiflb  were  required  by 
the  court  to  elect  uiK>n  which  count  they  would  proceed.  To 
tins  ruling  the  defendants  excepted,  and  elected  to  proceed  on 
the  ibst  count. 

The  defendants  demurred  for  the  foUowing  causes:  1 .  Not 
sulBeient  facts;  9.  That  it  appears  on  the  face  of  the  petition 
that  the  cause  of  action  is  boned  by  the  statute  of  limitations; 
8,  Because  the  indebtedness  to  the  plaintiffs  was  created  before 
the  defendants  were  directors,  and  before  the  excees  happened, 
etc. 

The  demurrer  was  sustained  by  the  district  court,  and  the 
case  now  comes  before  this  court  upon  petition  in  error. 

1.  Aa  to  the  order  of  the  court  requiring  the  phdntiflk  to  elaet 
upon  which  counts  they  would  proceed. 

By  the  proTisions  of  the  code,  the  plaintiff  may  unite  in  one 
action  all  causes  of  aotion  arising  from  '*  the  same  transaction, 
or  transactions  connected  with  the  same  subject  of  action,''  and 
this  includes  causes  of  aotion  l^gal  and  equiteble,  ex  eoniraeim 
and  exdeHoto.  But  if  the  cause  of  action  do  not  arise  from  the 
same  transaction,  or  transactions  connected  with  the  same  sub- 
ject of  action,  then  causes  of  action  er  comiraohi  cannot,  in 
general,  be  united  with  causes  of  actionw  ddklot  Oode,  see.  80i 
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Whenever  the  faots  set  out  in  the  petition  oonstitate  two  or 
moKB  euaam  of  aetion,  the  faotsol  eeoh  eanse  of  action  musk  be 
aqMiBielj  atoted  and  nnmbered:  Oode,  aeo.  86.  Theae  aep*- 
late  and  diatinot  atatementa  of  oanaea  of  action  may,  for  con- 
venience, be  called  aepaiato  connta.  Each  atatea  the  facte 
ffwwii tilling  a  canae  of  action.  If  the  plaintiff  haa  bat  one 
eaoae  of  aetion«  the  facto  cannot  be  anbdivided  ao  aa  to  preaent 
Setitionaly ,  aa  might  haTo  been  done  nndar  common-law  plead- 
ings, two  or  more  canaea  of  action. 

The  plaintifBt  in  this  caae  had  bat  one  canae  of  action,  the 
iMiteof  whichfhejooaldhaTeaetoatinoneatatement.  Plead- 
inga  under  the  code  moat  be  aa  liberally  conatmed  aa  the  stat- 
ing part  of  a  bill  in  chanceiy  bj  conrto  of  eqoiiy;  and  hence 
there  ia  no  more  neceaaitj  for  atating  the  facto  conatitating  a 
aingle  canae  of  action  separately  and  in  different  fonna  onder 
the  code  than  there  was  for  conrto  of  eqniiy  or  of  admiralty  to 
have  adopted  anch  a  practice. 

The  plaintifls  inaist  that  the  abore  aection  of  the  charter  of 
the  bank  was  snaceptiUe  of  two  intorpretetiona.  The  first, 
that  the  word  **  same"  in  the  sentence  **  shall  be  liable  for  the 
aame,"  refers  to  the  '*  whole  amount  of  debto,"  ete.  The  sec- 
ond, that  the  word  ''same"  refers  to  the  ** excess"  of  debte 
over  twice  the  amoont  of  stock  paid  in;  and  that  in  the  former 
caae,  if  there  was  an  excess,  then  the  directors  were  liable  to  a 
judgment  for  all  the  debte;  but  in  the  latter  case  they  are  only 
liable  for  the  amount  of  the  debte  over  and  above  twice  the 
amoont  of  the  stock  paid  in  at  the  time;  and  the  first  count  waa 
framed  to  meet  the  first  construotion,  and  the  second  count  to 
meet  the  second  interpretetion.  But  the  counsel  truly  say,  that 
with  **  either  construction  the  facte  would  entitle  the  plaintiib 
to  recover."  Besides,  either  construction  would  not  change  the 
facte  constituting  the  cause  of  action.  But  we  do  not  decide 
this  question  simply  upon  the  fact  that  two  counte  were  un« 
necessary  in  this  addon.  The  code  does  not  authorize  two  or 
more  causes  of  action  to  be  separately  steted  when  there  is  in 
Cact  bat  one  cause  of  action.  The  causes  of  action  required  to 
be  separately  steted  are  such  as,  by  law,  entitle  the  plaintiff  to 
actiona.  We  are  therefore  of  the  opinion  that,  as  it 
manifeet  on  the  face  of  the  petition  that  there  waa  but  one 
canae  of  action,  the  court  below  did  not  err  in  compelling  the 
pl^titiflh  to  elect  upon  which  count  they  would  proceed. 

S.  Oaa  the  deiendante  on  demurrer  interpoae  the  stetato  of 
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oapitil  fltook  paid  in."  That  the  pUintift  tie  eveditofB  of  aud 
bank  in  the  amn  of  Ato  thooaand  doUaia,  **  baing  the  Iftvfol 
hcddats  and  ownera  of  anndiy  bank  bilb»  anioimting  to  Iha  aiun 
of  flre  thooaand  dollaca;  whioh  notaa  wore  iaaoed  during  tha 
year  1848/'  whieh  th^  llle,  etc.,  alleging  an  exooae  for  not 
flUng  copiea.  The  petition  then  allegea  *'  thatbjieaaonof  the 
premiaea  the  aaid  dixootora  are  liable  in  their  natmal  and  iadi^ 
Tidnal  oapaeitieB  for  the  above  earn,  whioh  they  aaj  oonatitnted 
a  part  of  the  indebtedness  of  said  bank  during  the  year  1818, 
and  when  aaid  excess  happened,  and  thnt  they  are  liable  to  the 
addon  of  the  plaintiff  for  the  recoreiy  of  the  aaid  five  thooaand 
dollara  against  them  or  any  of  them,  or  any  of  their  respeeiifo 
administrators.  The  plaintiff  therefore  aaks  ajndgment  againat 
the  said  def endanta  for  tiie  aom  of  flre  thooaand  dollars,  and 
interest  thereon  at  the  rate  of  twelve  per  cent  from  Jannazy  1, 
1849/' 

Aa  a  aeeood  and  separate  eanse  of  action,  the  petition  allegea 
the  same  facta,  except  that "  the  said  snm  of  five  thoosand  dol- 
lars constitated  a  part  of  the  excess  of  said  indebtedness,  over 
and  above  the  amount  of  stock,'*  etc.,  ^*  and  that  said  excess  of 
indebtedness  amounted  to  mora  than  flfly  thousand  doUara/' 

On  motion  of  the  defendants,  the  plaintiflb  were  required  by 
the  court  to  elect  upon  which  count  they  would  proceed.  T6 
this  ruling  the  defendanta  excepted,  and  elected  to  proceed  on 
the  ilrst  count. 

The  defendanta  demurred  for  the  foUowing  causes:  1.  Not 
aofftdent  facts;  S.  That  it  appears  on  the  face  of  the  petition 
that  the  cause  of  action  is  baned  by  the  statute  of  limitations; 
8.  Because  the  indebtedness  to  the  plaintiffs  was  created  before 
the  defendants  were  directors,  and  before  the  excess  happened^ 
etc. 

The  demurrer  waa  aoatained  by  the  district  court,  and  the 
case  now  comes  before  this  court  upon  petition  in  error. 

1.  Aa  to  the  order  of  the  court  requiring  the  plaintiffh  to  eleet 
upon  whioh  counts  they  would  proceed. 

By  the  provisions  of  the  code,  the  plaintiff  may  unite  in  one 
action  all  causes  of  action  arising  from  **  the  same  transaction, 
or  transactions  connected  with  the  same  subject  of  action,"  and 
this  indudes  causes  of  action  l^gal  and  equitable,  ex  ooniraofu 
and  eaeddido^  But  if  the  cause  of  action  do  not  ariae  from  the 
same  transaction,  or  transactions  connected  with  the  sameanb- 
Ject  of  action,  then  causes  of  action  ex  ccnhraoiu  cannot,  in 
general,  be  united  with  causes  of  actionear  ddUioi  Oode,aeo.  80. 
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Whenever  the  faots  set  out  in  the  petitioii  oonstitate  two  or 
au»e  oaoflee  of  action,  the  faotsol  each  canse  of  action  umak  be 
■epantely  stated  and  nnmbered:  Oode,  aec.  86.  These  sepa- 
rate and  distinct  statements  of  canses  of  action  may,  for  con- 
Tenienoe,  be  called  separate  counts.  Each  states  the  facts 
eanstitnting  a  caose  of  action.  If  the  plaintiff  has  bnt  one 
canse  of  aetian,  the  &cts  cannot  be  anbdiyided  eo  as  to  present 
Sctitionslyy  ae  might  hare  been  done  under  common-law  plead- 
ings, two  or  more  canaes  of  action. 

The  plaintifls  in  this  case  had  but  one  canse  of  action,  the 
laotsof  which  they  cooldhaTe  set  ont  in  one  statement.  Plead- 
ings nnder  the  code  must  be  as  liberally  construed  as  the  stat- 
ing part  of  a  bill  in  chancny  by  courts  of  equity;  and  hence 
there  is  no  more  necessity  for  stating  the  facts  constituting  a 
single  oaose  of  action  separately  and  in  different  forms  under 
the  code  than  there  was  for  courts  of  equity  or  of  admiralty  to 
have  adopted  such  a  practice. 

The  plaintiffs  insiBt  that  the  abore  section  of  the  charter  of 
the  bank  was  susceptible  of  two  interpretations.  The  first, 
that  the  word  **  same/'  in  the  sentence  *'  shall  be  liable  for  the 
same,"  refers  to  the  "whole  amount  of  debts,"  etc.  The  sec- 
ond, that  the  word  ''same''  refers  to  the  ''excess"  of  debts 
orer  twice  the  amount  of  stock  paid  in;  and  that  in  the  former 
case,  if  there  was  an  excess,  then  the  directors  were  liable  to  a 
judgment  for  all  the  debts;  but  in  the  latter  case  they  are  only 
liable  for  the  amount  of  the  debts  over  and  aboTC  twice  the 
amount  of  the  stock  paid  in  at  the  time;  and  the  first  count  was 
framed  to  meet  the  first  construction,  and  the  second  count  to 
meet  the  second  interpretation.  But  the  counsel  truly  say,  that 
with  "  either  construction  the  facts  would  entitle  the  plaintiib 
to  recover."  Besides,  either  construction  would  not  change  the 
facts  constituting  the  cause  of  action.  But  we  do  not  decide 
this  question  simply  upon  the  fact  that  two  counts  were  un- 
necessary in  this  action.  The  code  does  not  authorize  two  or 
more  causes  of  action  to  be  separately  stated  when  there  is  in 
Cm!  but  one  cause  of  action.  The  causes  of  action  required  to 
be  separately  stated  are  such  as,  by  law,  entitle  the  plaintiff  to 
separate  aoUons.  We  are  therefore  of  the  opinion  that,  as  it 
was  manifest  on  the  face  of  the  petition  that  there  was  but  one 
cause  of  action,  the  court  below  did  not  err  in  compelling  the 
pUtntfflh  to  elect  upon  which  count  they  would  proceed. 

8.  dan  the  defendants  on  demurrer  interpose  the  statute  of 
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The  New  York  code  provides  that  '*  the  objection  that  the  ) 

action  was  not  commenced  within  the  time  limited  can  only  be 
taken  by  answer."  No  such  proYision  is  contained  in  our  code. 
But  it  is  said  in  New  York  that  even  this  express  provision 
refers  only  to  oases  where  the  objection  does  not  appear  upon 
the  face  of  the  petition,  and  that  in  such  case,  if  the  answer 
does  not  set  up  the  limitation,  it  must  be  considered  as  waived; 
but  if  the  objection  appears  on  the  face  of  the  petition,  it  is 
good  ground  for  a  demurrer:  Van  Santv.  PI.,  2d  ed.,  C88. 

Where  the  cause  of  action  appears  upon  the  face  of  the  peti- 
tion to  be  barred,  there  is,  in  law,  no  cause  of  action  alleged; 
and  in  analogy  with  the  practice  in  chanceiy,  we  see  no  objec- 
tion, in  such  case,  to  the  defendant  interposing  a  demurrer 
under  the  code.  He  may  either  demur  in  such  case  or  answer 
by  setting  up  the  bar.  If  he  neither  demurs  nor  sets  up  the 
bar  in  his  answer,  he  waives  it.  So  if  the  petition  does  not  on 
its  face  show  that  the  cause  of  action  arose  at  a  period  creating 
a  bar,  then  the  defendant  must  set  up  the  limitation  in  hia 
answer.  Where  a  new  promise  or  acknowledgment  has  been 
made,  the  plaintiff  may  of  course  state  the  barred  demand  as  a 
consideration  of  the  new  promise,  and  allege  the  new  promise 
in  writing  as  the  cause  of  action. 

3.  As  to  whether  the  third  section  of  the  charter  was  intent 
ded  to  authorize  on  action  of  debt  for  a  penalty,  or  create  a 
contract  liability. 

The  section,  in  the  first  place,  contains  a  positive  inhibition 
against  the  bank  creating  any  liability  beyond  a  certain  amount 
A  violation  of  this  inhibition  is  vindicated  in  two  ways:  1.  The 
charter  is  thereby  forfeited;  2.  The  directors  who  participate 
in  such  violation  of  the  law  are  visited  with  an  action  of  debt 
individually  for  the  excess  of  any  such  liability,  which  may  be 
prosecuted  by  any  creditor  or  creditors  of  such  bank  to  judg- 
ment and  execution. 

Where  a  charter  makes  the  individual  stockholders  or  direc- 
tors personally  responsible  for  all  or  any  particular  debts  con- 
tracted by  the  corporation  in  violation  of  the  charter,  the 
inhibited  contracts  of  the  corporation  become,  in  general,  by 
force  of  the  charter,  the  contracts  of  such  stockholders  or  direc- 
tors; and  the  creditors  may  sue  the  latter,  and  recover  from 
them  as  if  the  contracts  were  in  fact  made  by  them.  The  lia- 
bility in  such  case,  and  the  action,  is  upon  the  contract,  and  the 
creditor  is  limited  by  the  terms  of  the  contract,  and  reooven 
the  amount  of  the  debt  remaining  unpaid. 
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In  the  case  before  us,  the  directors  are  undoubtedly  personally 
liable  to  the  amount  of  any  excess  of  contract  indebtedness  cre- 
ated by  them.  But  the  plaintiffs  claim,  further,  that  this  lia- 
bility is  a  contract  liability  between  the  creditor,  who  brings 
his  action  of  debt  under  the  statute,  and  the  directors,  whereas 
the  defendants  claim  that  it  is  not  a  contract  liability,  but  a 
penalty,  the  amount  of  which  is  merely  measured  by  the  amount 
of  the  excess  of  indebtedness.  It  is  Tery  clear  that  if  the  sec- 
tion of  the  charter  under  consideration  does,  by  its  own  force, 
create  a  personal  contract  between  the  directors  and  creditor, 
who  is  authorized  to  sue  them,  then  the  action,  being  on  a  con- 
tract, must  have  been  commenced  within  six  or  fifteen  years- 
depending,  as  to  time,  whether  the  contract  was  by  parol  or  in 
writing. 

There  are  these  peculiar  features  in  the  relation  of  creditors 
who  are  authorized  to  sue  directors  under  this  section,  and 
which,  to  a  majoriiy  of  the  court,  very  clearly  distinguish  the 
ground  of  the  action  from  contract,  and  show  that  the  action 
provided  for  is  a  penal  action: 

1.  The  section  does  not  make  the  directors  personally  liable 
on  the  contracts  of  indebtedness  which  created  the  excess,  but 
solely  for  the  excess  itself.  2.  The  liability  of  the  directors  for 
the  amount  of  this  excess  is  not  to  the  persons  who  hold  the 
contracts  of  indebtedness  created  in  excess  of  the  limitation, 
but  to  any  creditor  or  creditors  of  the  bank.  Hence  the  ground 
of  the  action  is  not  the  original  contracts  with  the  creditors; 
those  contracts  simply  give  any  of  them  the  right  or  title  to  sue 
as  plaintiff.  3.  The  amount  of  the  recoveiy  by  any  creditor  does 
not  depend  upon  the  amount  the  bank  owes  him,  nor  upon  the 
nature  of  the  debt  due  to  him;  under  the  statute,  the  creditor  who 
sues  recovers  the  amount  of  the  excess,  and  that,  too,  whether  the 
debt  due  the  plaintiff  forms  a  part  of  the  excess  or  not.  4.  The 
liability  of  the  directors  is  provided  for  as  in  penal  statutes,  to 
vindicate  a  violation  of  law.  5.  The  action  provided  is  the 
usual  action  prescribed  by  penal  statutes  to  recover  a  penalty. 
6.  The  action  of  the  creditor  must  be  debt,  whether  his  contracts 
with  the  bank  be  such  as  to  authorize  such  a  form  of  action  or 
not. 

We  hold  that  the  action  provided  for  by  the  charter  is  penal, 
given  to  any  creditor;  for  all  are  equally  injured  by  a  violation 
of  the  prohibition  of  the  section;  given  for  the  benefit  of  all, 
and  to  create  a  fund  for  the  Indemnity  of  all;  and  the  amount 
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of  the  recOTory  is  measared  by  the  amoant  of  excess  of  liabilitj 
ereated  by  the  directors. 
The  jadgment  below  is  affirmed. 

Brinubhofv,  Scorr,  and  Sururr,  JJ.,  concurred. 
Babilbt,  0.  J.,  dissented. 

Btatino  Sams  Gausb  of  AonoN  in  DimuKT  Comns  uvdkb  Oodb.— ^ 
Tho  rale  was  establiahed  in  New  York  at  an  early  day,  in  acoordanoe  with 
the  doctrine  of  the  principal  case,  that  a  plaintiff  could  not,  nnder  the  code 
of  procednre,  as  at  tiie  oommon  law,  set  forth  the  same  oanse  of  action  in  his 
complaint  or  petition  in  different  oonnts  or  statements:  WkHtitr  v.  Ailes,  2 
Abb.  Pr.  477;  Jiash  v.  McGauley,  9  Id.  159;  Hepburn  v.  Babeodt,  Id.  note; 
Fern  ▼.  Vanderbili,  13  Id.  72;  Hlggina  v.  Thomas,  Id.  note;  Stockbridge 
Iron  Co.  T.  Mellen,  5  How.  Pr.  439;  Sipperly  v.  Troy  etc  H.  IL,  9  Id  83; 
CkurehiU  y.  Churchill,  Id.  552;  Laebey  v.  VanderhiU,  10  Id.  155;  Dunmng  t. 
Thomas,  11  Id.  281;  Dichene  y.  New  Tort  eU.  R.  J?.,  13  Id.  228;  Ford  ▼. 
MaiUoe,  14  Id.  91;  Cwnatoek  y.  Ho^  1  N.  Y.  Law  Bulletin,  43;  Oardmer  y. 
Loche,  2  Ciy.  Proo.  Rep.  252.  The  same  rule  was  laid  down  in  Wisconsin  in 
Muay  y.  Ledlie,  23  Wis.  445;  and  the  principal  case  has  since  been  approyed 
on  this  point  in  Ohio:  Ferguson  y.  OUberl,  16  Ohio  St.  88,  91;  Draper  y. 
Moore,  2  Cin.  Super.  Ct.  173.  Writers  on  code  pleading  seem  to  favor  this 
view:  dee  Pomeroy's  Bomedies  and  Remedial  Rights,  sea  676;  Bliss  on  Code 
Pleading,  sec  119;  Boone  on  Code  Pleadiug,  sec.  36.  "The  theory  of  the 
code  is,"  says  Harris,  J.,  in  Dunning  v.  Thomas,  eupra,  "that  the  party 
pleading  knows  or  should  know  beforehand  what  is  the  truth  of  his  case,  and 
that  he  should  state  the  truth,  and  nothing  but  the  truth,  in  his  pleading. 
The  statement  of  tho  case  in  different  forms,  for  the  purpose  of  guarding 
against  a  variance  between  the  allegations  and  the  proof,  is  no  longer  neces- 
sary. The  court  that  tries  the  issue  is  now  vested  with  power  to  allow  an 
<^mendment  of  the  pleadings  whenever  the  ends  of  justice  require  it."  In 
Lackey  v.  VanderbiU,  sftpra.  Strong,  J.,  uses  the  following  language:  "The 
principal,  and  I  am  constrained  to  say  almost  if  not  the  only  beneficial, 
object  of  the  Itgislatnre  in  adopting  the  new  code  of  procedure  was  to  abolish 
the  use  of  fictitious  allegations  in  our  written  pleadings,  which  had  a  ten- 
dency to  mislead  the  parties,  and  embarrass  those  to  whom  the  administra- 
tion of  the  law  was  confided.  Now,  as  there  can  be  but  one  substantially 
true  statement  of  a  single  cause  of  action,  the  practice  of  setting  it  forth  iu 
different  counts  is  necessarily  abolished."  In  many  of  tlie  foregoing  cases, 
in  which  this  form  or  pleading  was  held  objectionable,  there  seems  to  have 
been  an  unnecessary  repetition,  but  in  others  not.  Thus  in  Dunmng  v. 
Thomas,  supra,  a  complaint  stated  a  cause  of  action  for  breach  of  promise  of 
marriage  in  four  different  counts..  In  Dickens  v.  New  York  etc  B.  B^  supra, 
in  an  action  for  negligence  causing  death,  the  complaint  set  forth  throe 
counts,  tho  second  different  only  from  tho  first  in  alleging  one  additional 
act  of  carelessness,  but  the  third  charging  many  acts  of  carelessness  not  stated 
in  the  first  and  second.  In  Stockbridge  Iron  Co,  v.  Mellen,  supra.  Lackey  v. 
VanderbUl,  supra,  and  Fern  v.  VanderhiU,  supra,  complaints  against  oommon 
carriers,  each  contained  several  counts  similar  to  declarationa  in  such  cases 
at  tho  common  law.  In  Ford  v.  MaUicc,  supra,  there  were  twc  tounts  foe 
goods  sold  and  delivered;  while  in  Hij^lns  v.  Thomas,  supra,  there  wai 
one  count  for  malicious  prosecution  and  one  for  false  imprisonment.    And  in 
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tfie  fdlowing  ohwm  the  rale  wms  piuhad  u  far  as  not  to  allow  one  oount 
on  ezpreis  contract  and  another  on  gmanhim  meruit,  for  the  8ame  oanae  of 
action:  Noah  t.  MeOaul^,  wpra;  Qardmr  ▼.  Locke,  9upra;  Mway  ▼.  Ltd» 
Ik,  nipnB. 

Thia  role^  hximvrvt,  ia  not  inflexible.  If  there  eziita  distinct  and  separate 
grounds  for  claiming  the  relief  demanded,  or  there  is  a  fair  and  reasonable 
donbt  of  the  ability  of  the  plaintiff  to  plead  the  facts  in  one  form  only,  he 
will  be  permitted  to  set  them  forth  in  different  counts  or  statements:  Pome- 
roy's  Remedies  and  Remedial  Rights,  sec.  576;  Boone  on  Code  Pleading, 
sec.  36;  Bliss  on  Code  Pleading,  sec.  120;  Birdaeye  y.  SmUh,  32  Barb.  221; 
J<mea  v.  Palmer,  I  Abb.  Pr.  442;  FeUe  v.  Newtxrk  CUy  Ins.  Co^  66  How. 
Pr.  1;  S.  C,  12  Abb.  N.  C.  309;  3  Cir.  Pioc.  Rep.  202;  TakoU  ▼.  Van  Veeh- 
ten,  cited  65  How.  Pr.  5;  8.  C,  12  Abb.  N.  G.  314;  Cir.  Phw.  Rep.  207; 
Affirmed  25Hnn,  565;  Lomgprty  y.  TcUea,  31  Id.  432;  Wilson  t.  Smith,  61  CaL 
209;  WTu^iey  y.  Cltkago  etc,  JLB^  27  Wis.  327;  St^pervisors  qf  La  Pointe,  46 
Id.  35.  The  recent  New  York  cases  here  cited  seem  to  bo  inclined  to  recede 
from  the  earliet  doctrine,  and  to  conform  the  rale  more  to  that  of  the  com- 
mon law.  The  plaintiff  has  been  allowed  to  plead  both  express  contract  and 
quantum  meruit  for  the  same  oanse  of  action:  Longprey  y.  Yates,  supra.  To 
the  same  effect  is  Jones  y.  Palmer,  and  Wilson  y.  Smith,  supra.  For  cases 
furnishing  peculiar  reasons  why  the  plaintiff  should  be  allowed  to  plead  the 
same  canse  of  action  in  different  forms,  see  Whitney  y.  Chicago  etc,  H,  Bm  and 
Birdseye  v.  Smith,  suprcL  The  courts  of  Iowa,  Indiana,  and  Kansas  go  to  the 
extent  of  holding  the  common-law  doctrine  to  preyail  in  those  states  in  its 
full  foroe  and  extent:  Pearson  y.  Milwaukee  etc,  B»  B»,  45  Iowa,  497;  Van 
Brunt  y.  MatJicr,  48  Id.  503;  Snyder  y.  Snyder,  25  Ind.  399;  Steams  y.  Dubois, 
55  Id.  257;  CurHs  y.  Bucklgy,  14  Kan.  449;  Hentig  y.  Kansas  etc.  Co^  28  Id. 
617,  620. 

The  proper  method  of  taking  adyantage  of  the  objection  is  by  motion  tb 
compel  the  plaintiff  to  elect  which  count  shall  stand  and  to  strike  oat  tha 
others,  and  is  not  by  demurrer:  Fern  y.  Vanderbilt,  13  Abb.  Pr.  72;  Lackey 
y.  VanderbUt,  10  How.  Pr.  155,  161;  Young  y.  Edwards,  11  Id.  201;  HiU- 
man  y.  Hillman,  14  Id.  456;  Cheney  v.  Ftsk,  22  Id.  236;  and  see  Bcpbum  y. 
Babcock,  9  Abb.  Pr.  159,  note;  Stockbridge  Iron  Co.  v.  MeUen,  5  How.  Pr. 
459;  IHdsens  y.  Hew  York  etc,  B.  B.,  13  Id.  228;  Gardner  y.  Locke,  2  Ciy. 
Proc.  Rep.  252;  Muzzy  y.  LedUe,  23  Wis.  445;  and  the  first  will  stand,  unless 
the  plaintiff  elects  otherwise:  Bee  Stockbridge  Iron  Co,  y.  MeUen  and  Hep- 
bum  y .  Babcock,  supra.  But  on  account  of  doubts  as  to  the  sufficiency  of  any 
count,  in  case  the  others  were  stricken  oat,  the  whole  complaint  was  set  aside 
in  Sipperly  y.  Troy  etc.  B.  B.,  9  How.  Pr.  83;  and  see  ChurdaU  y.  ChurchUl, 
Id.  552;  Dumdng  r.  Thomas,  11  Id.  281;  WhOtier  y.  Bates,  2  Abb.  Pr.  477. 
The  objection  that  the  oonnts  are  for  the  same  canse  of  action  is  properly 
made  by  affidayit:  Lackey  y.  VanderbiU,  10  How.  Pr.  155,  161;  bat  no  affi- 
dayit  is  required  if  it  appears  from  the  face  of  the  complaint  that  seyera> 
counts  therein  are  really  for  the  same  canse  of  action:  Ford  y.  Mattiee,  14  Id. 
91.  If  no  objection  is  taken,  the  other  counts  will  be  treated  as  sorplnsage: 
Ferguson  y.  OUbtrt,  16  Ohio  fit.  88,  91. 

Btatdtb  of  LnaTATZQNS  MAT  BB  Takxet  Adyaiitaob  or  BT  Dbmubkbb, 
where  the  complaint,  declaration,  or  bill  shows  upon  its  face  that  the  cause 
of  action  is  barred:  Note  to  SUeth  y.  Murphy,  41  Am.  Dec.  234;  CdUs  y.  KeU 
sey,  47  Id.  661;  MeClenney  y.  MeClenney,  49  Id.  788;  WoHhy  r.  Johnson,  52 
Id.  399;  contra:  Sleeth  r.  Mwrphy,  41  Id.232.  The  principal  caae  has  been 
«itad  to  thia  point  in  BisseU  T.  Jasidon,  16  Ohio  St.  504;  Commissioners  qf 
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Ikkmoare  Co.  r.  Amkmm,  18  Id.  67;  KBUOir  r.  Ibder^  22  Id.  SO;  Fm  t. 
Wootlfin^  29  Id.  240;  Ocmbi  r.  WcUmm,  22  Id.  235;  Perkku  t.  Moffen,  32 
Ind.  Ml;  Irwm  T.  Otmntmm,  1  CSn.  Baper.  Ct  537.  Ofcfa«rwiM  H  mu*  1m 
plMdeds  Itorfqr  T.  JToor^  30  Ohio  St.  125;  IToffiilf  t. /dbiioNb  ayra;  or  il 
liwilfitdi  /mte  Ym  Omv§t»OHf  mpra;  PmHber  t. xSm^  25 Am« Omp  283. 


Glabe  i^.  Fbt. 

IS  OBIO  BXABi,  SB!.] 

Bum  Of  TtuuKsa  of  Puxlio  nt  Stber  m  Subtbot  to  looli  iooidaiiti^ 
ttmpontfy,  or  putUl  obttraotiani  m  nuidf est  aaeewJ^  may  reqiugei 
but  thMO  obBtniefeiona  mut  not  bo  noomiarily  and  uanmaoMj  iBtvo 
posed  or  prohmgiad. 

BxGATAtioir  n  vol  Nuibahoi^  uid  a  Uoense  from  mnnioipal  anthoritioo  to 
1<yJiso  it  is  not  reqvisitei  where  it  is  «i  iaoidentsl  encrosohmfmt  on  a 
street*  necessary  in  the  improvement  of  the  lot  fronting  npon  it^  sad  is 
properly  made  and  guarded,  and  not  oontinned  an  nnieasonaUe  length 
of  time. 

Obdihakob  BAB  BBnouDTOB  «o  NuiaAvoBB,  and  not  to  ooosaional  impedi- 
ments  incident  to  the  natore  of  a  etroeti  and  arising  from  necessity, 
iriiere  it  imposes  a  penalty  on  any  personfor  ineombeiuig  orobstmoting 
any  part  of  any  street^  lane,  or  alley. 

BU£B  Of   BbSPONDBAT   SuPBBIOB  AbISBS   out  Of  BbLATIOB  Of  SUPBBXOB 

AND  SoBOBDiirAT]^  is  Appplloable  to  that  relation  wherever  it  exaits,  and 
ceases  when  the  relation  oesses. 
PUNOiFLB  Of  Rbbpondbat  Supbbiob  DOB  BOT  Applt  wboro  a  person  is 
engaged  to  do  work  under  a  contract  which  does  not  create  the  relation 
of  mere  piincipsl  and  agent,  or  master  and  serrant,  but  which  leares  to 
the  contractor  the  free  and  independent  use  of  his  own  ekiU,  judgment, 
means,  and  servants  in  the  execution  of  it;  although  the  employer  might 
be  liable  if  the  work  was  in  itself  unlawful  or  necessarily  injurious. 

AonoH  by  the  defendant  in  error.  Fry,  against  the  phiintiff  in 
error,  Olark,  and  one  Freeman,  to  recoTor  damages  oansed  by 
Fry's  falling  in  the  night-time  into  an  exoavation  extending 
into  the  sidewalk  from  premises  owned  by  Olark,  in  the  dty  of 
Toledo.  Freeman  had  entered  into  a  contraot  with  Olark  for 
the  constniotion  of  a  building  on  Olark's  lot,  as  more  fully 
appears  in  the  opinion,  and  the  work  was  progressing  under 
Freeman's  directions  at  the  time  the  injury  oeourxed.  The 
plaintiff  claimed  that  the  work  was  unlawful,  and  introduced  in 
evidence  two  ordinances  of  the  city  of  Toledo,  the  substance  of 
which  is  giyen  by  the  court,  and  also  claimed  that  the  excata- 
tion  was  improperly  guarded.  Judgment  was  rendered  on  the 
Terdiot  in  the  court  of  common  pleas  in  fsTor  of  Freeman  and 
against  Olark,  from  which  Olark  alone  appealed  to  the  dia- 
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triot  ooart  There mw arerdiot  and  judgment  against Olark on 
trial  in  the  district  oonrt,  and  he  assigns  as  errorthe  giving  and 
the  refosal  to  give  eeriain  instroctions,  of  which  those  consid- 
ered by  the  court  appear  in  the  opinion. 

jr.  B.  and  S.  Waile,  and  BUI  and  PraU^  to  the  plaintiff  in 
error. 

BaueU  and  Ksni,  for  the  defendant  in  error. 

By  Oourt,  Babxlit,  O.  J.  The  first  inquiry  presented  in  the 
detmnination  of  this  case  is,  whether  the  exoayation  extending 
into  the  street,  in  front  of  the  lot  of  the  plaintifT  in  error,  was 
in  itself  unlawful,  CTen  although  guarded  by  a  sufficient  fence. 
The  district  court  instructed  the  jury  **  that  as  the  defendant 
had  shown  no  license  from  the  authorities  of  the  city  of  Toledo, 
or  the  state  of  Ohio,  to  make  such  an  excavation  in  the  street, 
the  same  was  unlawful;  and  being  unlawful,  the  defendant 
Olark  was  liable  for  any  damage  which  occurred  by  reason 
thereof  to  the  plaintiff,  if  the  latter  was  not  himself  in  fault." 
Did  the  district  court  err  in  giving  this  instruction? 

The  right  of  the  public  in  the  use  of  a  highway  is  the 
of  transit  to  every  person  who  has  occasion  so  to  use  it. 
right  is,  however,  subject  to  such  incidental  and  temporary  or 
partial  obstructions  as  manifest  necessity  may  require.  Even 
the  use  of  a  highway  for  mere  transit  by  one  part  of  the  public 
may,  at  the  time  of  a  multitude  upon  it,  oppose  a  temporary 
obstruction  to  the  passage  of  another  part  of  the  public.  ▲ 
company  of  persons  stopping  and  standing  on  the  pavement  of 
a  street,  or  persons  stopping  in  the  street  with  their  wagons  or 
carriages,  for  mere  temporary  purposes  of  business,  interpose 
impediments  to  the  free  and  uninterrupted  transit  upon  a  puUio 
highway.  The  delivery  of  freight,  and  every  variety  of  goods, 
fuel,  etc.,  at  business  and  other  houses  on  a  street,  is  a  neces- 
sary incident  to  the  useof  the  public  highway.  And  the  repair 
or  improvement  of  streets,  and  the  deposit  of  the  materials  for 
the  same,  often  create  obstructions  to  the  uninterrupted  transit 
by  the  public.  So  also  the  improvement,  or  building,  or  re- 
pair of  houses,  and  the  construction  of  sewers  and  cellar-drains 
on  adjacent  lots,  often  create  necessary  temporary  impediments 
upon  public  highways.  These  are  not  invasions  of,  but  simply 
incidents  to,  or  rather  qualifications  of,  the  right  of  tnaudt;  and 
the  limitation  upon  them  is  that  they  must  not  beunneoessarilj 
and  unreasonably  interposed  or  prolonged.  InOcmmonweaUkr. 
Pamnoret  1  Serg.  &  B.  217,  the  supreme  court  of  Pennsylvania 
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said  on  this  sabjeei:  *'  It  is  true  that  neoesiity  jiutifles  mo&m^ 
which  would  otherwise  be  nuiaanoee.  It  is  true,  also,  that  0dm 
necesrifyneed  not  be  absolateyit  ia  enough  if  it  be  zeaaonabla. 
No.  man  has  a  right  to  throw  wood  or  stones  into  the  atxeet  at 
pleasnre.  Bat inasmnoh as f uel is necessaEy. amanmajthrow 
wood  into  the  street  for  the  purpose  of  having  it  carried  to  his 
house,  and  it  may  lie  there  a  reasonable  time.  So,  because 
building  is  necessaiy,  stones,  bricks,  lime,  sand,  and  other 
materials  maybe  placed  in  the  street,  provided  it  be  done  in  the 
most  convenient  manner/'  The  same  doctrine  was  adopted  bj 
the  court  of  appeals  in  New  York,  in  People  t.  Ounmngham^  1 
Denio,534  [43  Am.  Dec  709].  And  it  appears  to  be  a  doctrine 
of  general  recognition  in  England  as  well  as  in  this  country: 
Beg  T.  Jome^  8  Oamp.  S31. 

In  Bex  T.  Ward,  4  Ad.  &  B1.405,  Lord  Denman,  in  apeakiag 
of  a  hoard  erected  for  repairing  a  house,  said  that  **  the'hoaxd 
is  placed  for  the  safety  of  those  possessing  the  right  of  way;  tfc 
protects  them  from  inevitable  danger  if  it  leaves  them  a  free 
passage,  and  leads  them  another  way  if  the  whole  street  ia 
necessarily  obstructed.  Every  way  to  which  houses  adjoin 
must  be  considered  as  set  out,  subject  to  these  occasional  inter* 
mptions,  which  resemble  the  temporary  acts  of  loading  coala  in 
keels,  alluded  to  in  Bex  v.  BusaeU,  6  Bam.  &  Oress.  666."  These 
incidental  and  temporary  encroachments  on  the  highway,  how* 
ever,  must  be  necessary  and  reasonable.  And  if  they  be  extended 
farther  into  the  street,  or  continued  longer  than  is  necessary 
and  reasonable,  or  if  negligently  left  in  an  unsafe  and  improper 
condition,  they  become  nuisances,  and  are  liable  to  be  abated. 
And  for  the  protection  of  the  streets  of  a  oiiy  from  inqoopev 
and  unreasonable  encroachments  of  this  kind,  the  city  authori- 
ties  usually  provide  salutary  and  convenient  regulations. 

On  the  trial  of  this  cause,  therefore,  in  the  district  court,  the 
questions  arose:  1.  Whether  the  excavaticm  in  controverfly^ 
made  in  the  street,  was  necessary  and  proper  in  the  eonstmetion 
of  the  building,  or  making  the  improvement  undertaken  on  the 
lot  of  the  plaintiff  in  error;  and  if  so,  2.  Whether  due  care 
was  taken  to  guard  it  by  a  railing  or  fence,  with  a  view  to 
secure  persons  passing  thestreetfrom  danger.  And  these  vreie 
questions  offset  for  submission  to  the  jury  under  proper  instme- 
tions.  The  district  court,  however,  did  not  submit  these 
inquiries  to  the  jury,  but  proceeded  on  the  ground  that  the 
excavation  was  necessarily  unlawful,  unless  authorised  by  e 
special  license,  either  from  the  authorities  of  the  diy  of  Tolede 
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or  from  the  state  of  Ohio;  and  consequentlyy  that  nothing  could 
relieye  either  the  owner  of  the  lot  or  the  contractor  from  liabil- 
tty  from  any  damages  that  might  aeonie  by  reason  of  the  ezca« 
ration  to  any  parly  not  in  fault  himself. 

The  state  neyer  grants  a  license  for  any  such  purpose  as  this; 
and  if  the  ezcayation  was  one  of  those  incidental  encroachments 
on  the  street  which  become  necessary  in  the  improTcment  of  the 
lot  fronting  upon  it,  and  was  properly  guarded,  and  not  con- 
tinued an  unreasonable  length  of  time,  it  was  not  a  nuisance, 
and  a  license  from  the  ciiy  authorities  to  legalize  it  was  not 
requisite.  The  district  court  appears  to  hare  acted  upon  the 
idea  that  the  excavation  was  malum  prohibUumt  by  virtue  of  the 
ordinance  of  the  city  given  in  evidence,  imposing  a  penalty  on 
any  person  for  incumbering  or  obstructing  any  part  of  any 
street,  lane,  or  alley,  etc.  This  ordinance,  rationally  construed, 
has  manifest  reference  to  nuisances;  in  other  words,  to  incum- 
brances and  obstructions  which,  but  for  the  license,  would  be 
unlawful.  It  is  not  reasonable  to  suppose  that  the  city  author* 
ity  required  that  every  man  who  allowed  his  horses  and  wagon 
to  stand  upon  the  street  while  attending  to  the  necessary  de- 
mands of  his  business,  and  that  every  merchant  who  unloads  a 
dray-load  of  goods  on  the  sidewalk  for  the  purpose  of  passing 
them  into  his  store,  should  obtain  a  special  license  therefor. 
Such  obstructions  as  result  from  a  law  of  necessity,  and  are  in- 
cident to  the  use  of  a  highway,  cannot  be  properly  made  penal 
affenses.  Besides,  the  other  ordinance  given  in  evidence,  by 
direct  implication,  authorizes  such  excavations,  by  providing 
that  ''  they  shall  be  protected  by  a  good  and  sufficient  fence/' 
etc.,  and  making  the  omission  to  provide  such  protection  a 
penal  offense.  It  is  not  very  reasonable  to  suppose  that  the 
city  authority  would  in  one  ordinance  make  it  a  penal  offense 
to  omit  to  fence  that  which  was  absolutely  prohibited  under  a 
penalty  in  another  ordinance,  if  not  specially  licensed.  Con- 
stniing  these  ordinances  together,  and  with  reference  to  their 
reasonable  and  manifest  intent,  it  is  clear  that  the  ordinance 
first  alluded  to  has  reference  to  those  obstructions  in  the  public 
highway  which  are  nuisances,  and  not  those  occasional  impedi- 
ments incident  to  the  nature  of  a  highway,  and  arising  upon 
the  law  of  necessity. 

The  district  court,  therefore,  erred  in  the  instructions  given 
to  the  jury,  as  well  in  the  refusal  to  instruct  the  jury  as  re* 
quested  as  in  the  instruction  given. 

Again:  It  is  insisted  that  the  district  court  erred  in  the  refusal 
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to  iBBtraot  the  jmy  that  as  the  work  to  be  done  under  the  coi» 
tract  with  Freeman  was  not  necessaly,  and  of  itself  nnhtwfol, 
Olark  cannot  be  made  liable  for  injuries  resulting  from  its  neg- 
ligent performance,  unless  he  himself  interfered  with  and  con- 
trolled the  work  as  it  progressed. 

As  the  excavation  was  an  act  pertaining  to  the  construction  of 
a  building  on  a  lot  fronting  upon  the  street,  if  necessarj  and 
proper,  it  was  not  necessarily  or  intrinsically  unlawful;  and 
whether  it  became  unlawful  depended  on  whether  it  was  ex- 
tended to  an  unnecessary  or  unreasonable  extent  into  the  street; 
or  whether  it  was  made  in  an  improper  and  dangerous  manner; 
or  whether,  through  negligence,  it  was  left  insufficiently  guarded 
by  a  fence,  or  allowed  to  continue  an  unreasonable  length  of 
time.  And  these  were  questions  of  fact  to  be  determined  by  the 
jury  upon  the  evidence  in  the  case.  But  whether  the  liability 
to  the  defendant  in  error,  if  any  existed,  attached  to  Freeman 
alone,  or  to  Clark  for  the  negligence  of  his  servant  or  agent,  or 
to  Clark  and  Freeman,  as  joint  tort-feasors,  depended  upon  a 
legal  question  arising  upon  the  relation  between  Clark  and  Free- 
man in  respect  to  the  transaction  alleged  as  the  occasion  of  the 
injury.  If  the  excavation  had  been  ipso  facto  unlawful  as  an 
unnecessary  encroachment  on  the  street,  Clark  and  Freeman 
would  have  been  liable,  if  any  liabiliiy  existed,  jointly,  as 
wrong-doers.  But  if  there  was  nothing  in  the  work  that  Clark 
had  required  by  the  contract  to  be  done  which  was  in  itself  un- 
lawful, or  which,  properly  done,  could  be  the  occasion  of  an 
injury  to  any  one,  and  Freeman,  wholly  free  from  the  control  of 
Clark  as  to  the  manner  of  doing  the  work»  had,  by  his  own 
wrongful  and  negligent  conduct,  been  the  cause  of  the  injury, 
he  alone  would  be  liable.  If,  however,  Freeman,  acting  under 
the  control  and  direction  of  Clark,  as  his  servant  or  agent,  had 
negligently  and  wrongfully  allowed  the  excavation  to  be  in  an 
unfenced  or  otherwise  dangerous  condition,  whereby  the  injury 
was  sustained,  Clark  would  be  liable,  although  not  jointly,  with 
Freeman.  In  this  last  instance  supposed,  either  Clark  or  Free- 
man might  be  sued  separately;  but  inasmuch  as  Clark,  although 
he  could  not  excuse  himself  on  the  ground  that  the  nuisance 
had  been  occasioned  by  the  negligence  of  Freeman,  would 
have  a  right  of  action  against  Freeman  for  the  recovery  of  such 
damages  as  he  might  be  compelled  to  pay  by  reason  of  his  neg- 
ligence, he  (Clark)  could  not  be  joined  in  the  same  action  with 
Freeman.  This  doctrine  was  expressly  ruled  in  ParsonB  v.  Win* 
diM^  6  Cush.  692  [52  Am.  Dec.  745];  and  it  appears  to  reel 
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upon  a  reason  which  is  Bntirelj  satisfaotoiy.  The  inqoiiji 
therefore,  arose  in  this  case,  whether  the  injury  was  caused  by 
reason  of  the  negligence  or  want  of  due  care  on  the  part  of 
Freeman  to  protect  and  guard  the  excavation  by  a  fence  or  other 
sufficient  means;  and  if  so,  whether  by  means  of  Freeman's  neg- 
lect Clark  became  liable*  The  former  was  a  question  of  fact  for 
the  determination  of  the  jury;  the  latter  a  question  of  law  which 
has  much  perplexed  courts  of  justice  both  in  England  and  in 
this  country. 

Where  the  relation  of  master  twd  servant^  or  that  of  principal 
and  agent,  exists,  there  is  no  difficulty  in  ascertaining  the  rule 
of  liabilityi  and  the  ground  upon  which  it  rests,  in  case  of  an 
injury  done  by  the  servant  or  agent  while  in  the  exercise  of  his 
employment.  The  liability  of  the  master  to  answer  for  the  con- 
duct of  his  servant,  or  that  of  the  principal  for  the  conduct  of 
his  agent,  is  founded  on  the  superintendence  and  control  which 
the  master  is  supposed  to  exercise  over  his  servant,  or  the  prin- 
cipal over  his  agent:  1  Bla.  Com.  431.  By  the  civil  law,  that 
liability  was  confined  to  the  person  standing  in  the  relation  of 
paterfamilias  to  the  person  doing  the  injuiy.  And  although  by 
the  common  law  the  rule  of  liabiliiy  has  been  extended  to  oases 
where  the  agent  is  not  a  mere  domestic,  yet  the  principle  and 
the  reason  upon  which  it  rests  is  the  same.  This  rule  of  re* 
fpondeat  superior,  as  its  terms  import,  arises  out  of  the  relation 
of  superior,  and  subordinate,  is  applicable  to  that  relation 
wherever  it  exists,  whether  between  principal  and  agent  or  mas- 
ter and  servant,  and  is  co-extensive  with  it,  and  ceases  where 
the  relation  itself  ceases  to  exist.  It  is  founded  on  the  power 
of  control  and  direction  which  the  superior  has  a  right  to  exer- 
cise, and  which  for  the  safety  of  other  persons  he  is  bound  to 
exercise,  over  the  acts  of  his  subordinates,  and  in  strict  analogy 
to  the  liability  ex  corUractu,  upon  the  maxim,  Qui/acUper  alium 
facitper  se.  The  direct  coincidence  and  co-existence  of  the  rule 
of  respcmdeai  superior  with  the  salation  to  which  it  belongs  is 
an  unvarying  test  of  its  application:  Qwirman  v.  Burnett ,  6  Mee. 
k  W,  497. 

Had  Clark  employed  hands  to  work  at  the  building  of  his 
house  under  his  own  superintendence,  control  and  direction, 
the  workmen  would  have  been  bound  to  follow  his  direction  in 
reference  to  every  part  of  the  work;  he  would  have  been,  in 
fact,  master  of  the  persons  under  his  employ,  and  he  would 
have  been  undeniably  liable  for  any  injury  which  any  third  per* 
son  might  have  received  through  the  carelessness  of  any  of  the 
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workmen  in  doing  the  work.  But  Clark  did  not  bo  undertake 
to  build  his  house.  He  let  out  by  oontraet  the  building  of  the 
house  to  Freeman,  who  undertook  to  furnish  the  materials,  make 
the  ezoaTation,  build  the  walls  of  the  foundation,  put  up  the 
building,  and  complete  the  work,  replacing  the  plank  removed 
from  the  sidewalk,  etc.,  within  a  specified  time,  and  in  a  speci- 
fied manner,  and  for  a  stipulated  compensation.  There  is  noth- 
ing in  the  terms  of  the  contract  which  created  the  relation  of 
superior  and  subordinate,  by  placing  Freeman  under  the  super- 
intendence and  direction  of  Clark  in  the  prosecution  of  the  work. 
By  the  terms  of  the  contract.  Freeman  occupied  the  position  of 
a  contractor,  selecting  and  employing  his  own  subordinates,  etc., 
undertaking  upon  his  own  reqponsibility  to  conduct,  direct, 
and  control  the  performance  of  the  work,  in  conformity  with 
the  terms  of  the  contract.  Now,  in  the  mode  and  manner  of 
conducting  the  work  under  the  contract,  and  in  the  selection 
and  employment  and  directing  of  the  hands,  in  the  performance 
of  the  work,  the  contract  clearly  does  not  create  the  relation  of 
superior  and  subordinate  as  between  Clark  and  Freeman,  or 
place  the  latter  under  the  power  and  control  of  the  former. 
When  a  person  is  engaged  in  doing  a  job  or  a  piece  of  work  under 
an  employment  or  contract  which  does  not  create  the  relation 
of  mere  principal  and  agent  or  master  and  servant,  but  which 
leayes  to  the  contractor  the  free  and  independent  use  of  his  own 
skill,  judgment,  means,  and  servants  in  the  execution  of  it,  upon 
what  principle  can  the  employer  be  made  liable  for  any  injury 
occasioned  to  a  third  party  by  reason  of  the  negligence  of  the 
contractor  or  any  of  his  subordinates?  It  is  clearly  not  upon 
the  principle  of  retpandeai  atiperiar. 

It  is  true  that  some  of  the  earlier  English  dedsiona,  as  well 
as  some  of  the  adjudications  in  this  country,  have  carried  the 
doctrine  of  the  liability  of  the  employer,  or  principal  contractor, 
far  beyond  that  arising  out  of  the  relation  of  superior  and 
subordinate;  but  this  course  of  adjudication,  which  appears  to 
have  started  with  the  case  of  BuA  v.  Ateifiman,  1  Bos.  &  PuL 
404,  does  not  appear  to  rest  on  any  fixed  and  definite  or  just 
and  satisfactory  principle. 

The  case  of  Bush  v.  Steinman,  supra,  was  an  action  on  the 
case  against  the  defendant  for  causing  a  quantity  of  lime  to  be 
placed  on  the  highway,  by  means  of  which  the  plaintiff  and  his 
wife,  who  were  riding  in  a  chaise,  were  overturned  and  much 
hurt,  and  the  chaise  damaged.  The  facts  were  as  follows:  The 
defendant  having  purchased  a  house  by  the  roadside,  but  whiob 
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be  had  neyer  oocapied,  contraeied  with  a  Borreyor  to  put  it 
into  repair  for  a  stipulated  enm.  A  carpenter,  having  a  con- 
tract under  the  surreyor  to  do  the  whole  busineas,  employed  a 
bricklayer  under  him,  and  he  again  contracted  for  a  quantity  of 
lime  with  a  lime-burner,  by  whose  serrant  the  lime  in  question 
was  laid  in  the  road.  The  lord  chief  justice  was  of  opinion 
that  the  defendant  was  not  answerable  for  the  injury  sustained 
by  the  plaintiff  under  these  circumstances;  but  in  order  to  saye 
expense  in  taking  the  question  further,  a  yerdiot  was  taken  for 
the  plaintiff,  with  liberty  to  the  defendant  to  move  to  haye  a 
nonsuit  entered.  The  motion  was  made  before  Eyre,  chief 
justice,  and  Heath  and  Book,  justices,  and  denied,  as  it  was 
said,  with  the  concurrence  of  Mr.  Justice  Buller.  And  the 
chief  justice,  in  deUyering  the  opinion  of  the  court,  clearly  in- 
timating his  hesitation  and  doubt  in  the  decision,  says:  ''  The 
relation  between  master  and  seryant,  as  commonly  exemplified 
in  actions  brought  against  the  master,  is  not  sufficient  to  support 
the  action;  and  the  general  proposition  that  a  person  shall  be 
answerable  for  any  injury  which  arises  in  carrying  into  execu- 
tion that  which  he  has  employed  another  to  do  seems  to  be  too 
large  and  loose."  And  although  he  confesses  his  difficulty  in 
stating  any  precise  and  definite  principle  on  which  the  action 
was  founded,  yet  he  concurred  with  the  other  judges  in  sustain- 
ing it. 

This  decision  is  said  to  haye  been  followed,  in  a  few  instances, 
in  England;  but  in  the  more  recent  and  well-considered  adju- 
dications it  has  been  directly  and  distinctly  oyerruled.  In 
Quarman  y.  Bumetl,  6  Mee.  &  W.  499,  and  again  in  Bapaon  y. 
CubiU^  9  Id.  710,  the  general  doctrine  of  the  case  was  denied, 
with  the  remark  that  it  might  perhaps  be  sustained  in  a 
restricted  application  to  injuries  occasioned  by  the  negligent 
management  of  fixed  real  property.  In  Eeedie  y.  London 
and  Norih^weaiem  BaUway  Company^  4  Exch.  244,  the  dis- 
tinction attempted  between  the  liability  of  the  owner  of  fixed 
and  the  owner  of  moyable  property  is  shown  to  be  without 
foundation;  and  Baron  Bolfe,  in  deliyering  the  opinion  of  the 
court»  after  alluding  to  the  attempted  distinction  mentioned, 
said:  "According  to  the  modem  decisions,  Bvuik  y.  Steinman^ 
1  Bos.  &  Pul.  404,  must  be  taken  not  to  be  law,  or  at  all  eyents, 
that  it  cannot  be  supported  on  the  ground  on  which  the  judg* 
ment  of  the  court  proceeded."  In  accordance  with  this  doc- 
trine is  the  case  of  Overton  y.  Freeman,  8  Eng.  L.  &  Eq.  479, 
In  which  the  court   said:    ''The  defendants,  not  personally 
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interfering  and  gifing  directions,  but  contracting  with  third  r 

persons  to  do  a  legal  act,  are  not  responsible  for  an  illegal  act 

done  in  perfonnanoe  of  such  contract.    It  might  be  otherwise 

if  the  thing  contracted  to  be  done  were  itself  illegal.    In  this 

case  the  defendants  contracted  to  have  stones  laid  down  in  the 

pavement,  but  do  not  appear  to  have  contracted  to  have  the 

stones  laid  in  the  manner  which  caused  the  injury." 

So  in  Peachy  ▼.  Rowland,  16  Eng.  L.  k  Eq.  442,  the  de- 
fendants had  contracted  with  A.  to  fill  in  the  earth  over  a 
drain  which  was  being  made  for  them  across  a  portion  of  the 
highway,  from  their  house  to  the  common  sewer.  The  work 
was  so  negligently  done  as  to  constitute  a  public  nuisance,  and 
an  action  was  brought  against  the  defendants  to  recoyer  dam- 
ages, by  a  person  who  had  sustained  an  injury  in  consequence. 
Maule,  J.,  says:  ''The  evidence  is,  that  Ansell  had  contracted 
to  fill  the  earth,  and  employed  men  under  him.  But  even 
assuming  that  he  was  their  servant,  was  there  no  other  way  in 
which  he  could  perform  their  orders  but  by  putting  the  earth 
BO  as  to  create  a  nuisance  ?  You  must  show  that  the  defendants 
could  have  been  indicted  for  obstructing  the  highway.  If  the 
thing  which  they  ordered  to  be  done  might  have  been  done  in  a 
perfectly  innocent  and  proper  manner,  they  are  not  liable.  It 
would  be  a  different  question  if  it  could  only  have  been  done 
in  such  a  way  as  to  involve  a  criminal  act."  And  again  he  says: 
**  Now,  here  there  was  a  public  wrong,  and  the  question  is.  Did 
they  employ  Ansell  to  do  the  work  in  the  special  manner  in 
which  he  did  it?    Did  they  order  him  to  commit  a  nuisance?" 

To  the  same  effect  is  Knight  v.  Fox,  5  Exch.  721,  and  many 
other  more  recent  decisions  in  England.  And  the  ground  of 
these  decisions  seems  to  be,  that  the  subcontractor  in  such  case 
is  not  the  servant  of  the  principal  contractor  or  employer;  and 
if  the  latter  does  not  take  upon  himself  any  control  or  personal 
interference  with  the  execution  of  the  work,  he  cannot  stand  in 
the  position  of  a  tort-feasor  for  the  acts  of  persons  not  done 
under  his  control  and  direction. 

It  appears  that  in  Massachusetts  the  doctrine  of  Buah  v.  iS^tein- 
man,  1  Bos.  &  Pul.  404,  has  been  followed  to  the  full  extent  in 
numerous  decisions:  Oray  v.  Portland  Bank,  3  Mass.  386  [3  Am. 
Dec.  166];  SUme  v.  Codman,  16  Pick.  297;  Inhabikmta  of  Lowdl 
V.  Boston  and  Lowell  R.  R.  Go.,  23  Id.  24  [34  Am.  Dec.  83];  but 
somewhat  modified  in  the  case  of  Elder  v.  Bemis,  2  Met.  699. 

In  the  case  of  Blake  v.  Ferris,  6  N.  T.  49  [66  Am.  Deo.  304], 
the  subject  was  very  fully  reviewed  by  the  court  of  appeals  of 
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New  York,  and  the  dootrine  of  the  reoent  English 
tdopted.  In  this  case  it  was  held  that  the  liafaOity  of  the  em- 
ployer for  injuries  occasioned  by  the  negligence  or  improper 
conduct  of  an  employee  in  the  execution  of  a  lawful  undertaking 
could  only  arise  where  the  employment  created  the  relation  of 
superior  and  subordinate;  that  the  immediate  employer  of  the 
agent  or  servant,  through  whose  negligence  an  injury  occurs, 
is  the  person  responsible  for  the  negligence  of  such  agent  or 
servant;  and  that  there  cannot  be  two  superiors  severally  respon« 
Bible  in  such  case. 

It  is  very  true,  if  the  owner  of  real  estate  should  willfully 
allow  a  nuisance  to  be  created,  or  to  be  continued  by  another 
on  or  adjacent  to  his  premises,  in  the  prosecution  of  a  business 
for  his  benefit,  and  under  his  authority,  when  he  had  full  power 
to  prevent  or  abate  the  nuisance,  he  would  be  justly  liable  for 
any  injury  which  might  result  therefrom  to  another  person. 
Here  tiie  owner  would  be  in  the  actual  wrong,  in  willfully  suf- 
fering the  continuance  of  the  nuisance,  upon  the  maxim,  Sio 
uiere  tuo  ut  alienum  non  Imdas. 

Judgment  of  the  district  court  reversed,  and  cause  remanded 
for  further  proceedings. 

Swan,  Bbqixebhof7,  Soott,  and  Sutuff,  JJ.,  concurred. 


Usx  or  PuBUO  or  Stbbbt,  Subjsct  to  What  Obbtbuotions:  See  Dygeri 
V.  Schenck,  35  Am.  Dec.  675;  People  v.  Oufmrngham^  43  Id.  709;  Oravu  v. 
Shattuchf  69  Id.  636,  and  notes  to  theee  cases.  There  are  doubtless  oases  of 
necessity  when  partial  or  temporary  obstructions  of  streets  may  be  jostified: 
White  V.  Kentf  II  Ohio  St.  553;  and  these  obstructions,  for  the  purpose  of 
improvements  in  cities  and  lai*ge  towns,  are  not  invasions  of,  but  simply  in* 
cidents  to,  or  rather  qualifications  of,  the  right  of  travel:  CfUff  of  Fori  Waym 
V.  De  Witt,  47  Ind.  395.  The  limitations  are,  that  they  must  not  be  unreason* 
able  and  unnecessarily  interposed  or  prolonged,  and  must  be  properly  guarded 
and  protected:  Id.;  Hundhauaen  y.  Bond,  86  Wb.  37;  CUy  c/ Chkago  v. 
Robbine,  2  Black.  424.    The  principal  case  is  cited  to  the  forgoing  points. 

Rule  or  Resfonbkat  Supxbiob  Atplibi  onlt  whsbi  Rklation  or 
Superior  and  Subosdinatb  Exists  in  general,  and  ceases  when  that  rela- 
tion ceases:  Blake  v.  Ferrie,  56  Am.  Dec.  304,  and  notes;  HUUard  v.  Jiieh' 
ardson,  63  Id.  743;  MeChdre  v.  CfnuU,  67  Id.  49;  Bonoell  y.  Laird,  68  Id. 
345.  If  the  employer  retains  control  and  direction  of  the  work,  and  injury 
happens,  he  will  be  responsible:  ShmdeSbeek  v.  Moon,  32  Ohio  St.  275.  But 
where  the  work  is  not  a  nuisance  peree,  the  employer  of  a  contractor  wiU 
not  be  liable  to  third  persons  for  injuries  which  result  fiom  the  wrongful  acts 
or  omissions  of  such  oontractor,  his  seryants,  agents,  or  subcontractors,  in 
the  performance  of  such  work:  OHy  of  Logansport  v.  Dkk,  70  Ind.  79.  If^ 
however,  the  owner  of  real  estate  suffer  a  nuisance  to  be  created  or  continued 
by  another  on  or  adjacent  to  his  premises,  in  the  prosecution  of  a  busineH 
(or  bis  benefit^  when  he  has  power  to  prevent  or  abate  the  nuisanoe,  he  is  Uap 
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Ubb,  xdaj  make  land  money,  or  money  land.  The  oases  estab- 
lish this  role  oniTeraallj."  The  same  principle  has  ever  sinoe 
been  generally  recognized  in  England  and  in  this  coontiy. 

But  in  the  application  of  the  rule,  the  cases  where  the  inten« 
tional  change  of  personal  property  into  real  exists,  and  is  ex- 
pressed as  the  evident  object  of  the  owner  of  the  fund,  must 
always  be  distinguished  from  an  intended  change  of  personal 
into  real  property  as  merely  incident  to  some  other  object.    If » 
for  instance,  an  intestate  has  concluded  to  invest  his  money  ia 
town  property,  as  a  profitable  investment,  and  in  canying  out 
this  clearly  expressed  intention  has  entered  into  a  contract 
with  one  person  for  the  purchase  of  a  lot,  and  has  also  made  a 
definite  contract  with  another  person  for  the  erection  of  a  store- 
house thereon,  the  completion  of  which  would  be  necessary  to 
render  remunerative  the  investment,  the  materials,  fumidlied 
under  the  contract  by  the  contractor,  and  the  money  necessary 
for  the  completion  of  the  house,  might  be  as  properly  regarded 
real  estate  as  the  money  invested,  and  stiU  to  be  paid  as  the 
agreed  purchase-price  of  the  lot.    The  completion  of  the  con- 
tract for  a  judicious  improvement  of  the  lot  in  such  a  case  is 
as  necessary  to  attain  the  object  of  the  proprietor  of  the  fund 
existing  in  his  own  mind  at  tiie  time  of  making  the  conixaota 
for  the  purchase  and  the  improvements,  as  is  the  payment  of 
the  purchase-money  to  obtain  a  perfect  title.    And  the  object 
remains  as  evident,  after  the  death  of  the  contractor  in  such  a 
case,  as  if  the  contract  had  been  with  only  the  owner  of  the  lot 
of  ground  for  ifcs  purchase,  and  the  erection  thereon  of  the 
storehouse.    The  objecti  in  either  case,  would  appear  very  evi- 
dently to  have  been  an  investment  of  personal  property  in  real 
estate  as  an  investment;  and  this  object  remaining,  after  the 
decease  of  the  intestate,  ought  to  be  respected  as  a  change  of 
the  character  of  his  personal  property  to  that  extent,  as  clearly 
expressed  by  such  contract,  as  it  would  have  been  if  expressed 
by  will  or  testament.    But  if  the  intestate,  entertaining  a  par* 
ticular  regard  for  some  dependent  friend,  had  even  entered  into 
a  definite  contract  with  some  one  to  build,  at  a  large  expense,  a 
house  or  studio  for  that  friend,  and  .also  to  extend  a  superin- 
tendence  over  it  during  the  life  of  the  beneficiary,  it  could  not 
be  supposed — the  friend  also  having  deceased  shortly  after  the 
intestate  and  before  the  performance  of  the  contract — ^that  the 
administrator,  after  the  termination  of  the  object  and  purposes 
of  the  contract,  ought  to  be  required  to  see  the  same  specifically 
performed.    It  could  not  be  supposed  that,  under  such  oircnm- 
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itanoeSy  the  intestate  would  desire  a  completion  of  the  contract. 
The  purpose  having  failed  for  which  the  building  was  to  be 
constructed,  the  condition  would  seem  to  have  failed  upon 
which  the  direction  by  the  intestate  for  the  inyestment,  so  ex- 
pressed by  the  contract,  depended. 

The  distinction  here  expressed  is  to  be  found,  I  think,  gen- 
erally recognized  in  the  cases  presenting  the  subject.  In  the 
case  of  Bipley  t.  Waienoorih^  7  Yes.  425,  Lord  Chancellor  Eldon, 
in  giving  his  opinion,  says:  "  There  is  an  obvious  difference 
from  all  the  cases  which  establish  this  general  principle,  that 
where  a  person  dealing  upon  his  own  property  only  has  directed 
a  conversion  for  a  particular  special  purpose,  or  out  and  out, 
but  the  produce  to  be  applied  to  a  particular  purpose,  when  the 
purpose  fails  the  intention  fails;  and  this  court  regards  him  ps 
not  having  directed  the  conversion/' 

As  a  general  rule,  the  personal  representative  of  the  testator 
or  intestete  may,  in  his  discretion,  perform  or  rescind  any  per- 
sonal contract  made  by  the  deceased,  imposing  any  liability  or 
duty  upon  himself  for  the  best  interest  of  the  estate,  subject, 
however,  to  the  approval  of  the  court. 

To  the  administrator  belongs  the  control  of  the  legal  assets, 
and  the  duty  of  collecting  the  claims  and  discharging  the 
liabilities  of  the  intestate.  To  the  heir,  in  his  representative 
capacity,  belongs  the  control  of  the  real  estate,  subject  to  the 
rights  of  the  widow,  whether  the  title  to  the  real  estate  be  a 
legal  or  only  an  equitable  title.  In  this  division  of  property 
between  the  personal  and  real  representatives  of  the  intestate, 
equitable  interests  in  lands,  held  by  contracts  of  purchase,  are 
regarded  in  the  nature  of  equities  of  redemption.  The  right  to 
the  lands  belongs  to  the  heir,  and  the  debt  subsisting  for  the 
purchase-money,  if  the  same  was  obligatory  upon  the  intestate 
in  his  life-time  as  a  debt,  must  be  paid  by  his  administrator 
from  the  legal  assets,  if  sufficient,  although  the  result  may 
greatly  diminish  or  entirely  exhaust  the  personal  estate  of  the 
deceased.  And  this  necessarily  results  from  the  discharge  of 
his  duty  by  the  administrator  of  paying  the  debts  of  the  intes- 
tate: 

From  the  foregoing  remarks,  and  the  statement  of  the  facts 
of  this  case,  the  real  question  upon  which  the  merits  of  this 
ease  depend  is  solely  as  to  the  conversion  of  so  much  of  his 
personal  property  into  real  by  the  intestate  as  is  necessary  to 
perfect  the  contemplated  improvements.  If  the  intestate,  bj 
own  action,  and  bj  the  contracts  made  in  his  life-time,  ia 
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relation  to  tae  improTementSy  has  left  eridenoe  of  having  pnr» 
posed  and  directed  to  be  set  apart  and  invested  a  certain  amooni 
of  hia  personal  property,  or  such  an  amount  of  his  personal 
property  as  was  sufficient  to  perfect  certain  improvements  of 
his  real  estate  aa  an  investment  in  real  estate,  and  not  merely 
as  incident  to  some  other  purpose  which  no  longer  exists,  such 
amount  of  the  personal  estate  should,  doubtless,  be  regarded  as 
real  assets,  and  would  belong,  not  to  the  personal,  but  to  the 
real  representatives  of  the  intestate.  But  if  it  only  appears  that 
the  contemplated  appropriation  of  his  personal  to  the  improve* 
ment  of  his  real  estate  by  the  intestate  were  merely  incident  to 
an  object  and  purpose  which  no  longer  exists,  and  not  as  an 
investment  in  real  estate,  as  the  object  and  purpose  of  the 
appropriation,  in  such  a  case  the  direction  of  the  intestate  for 
the  conversion  should  be  regarded  as  having  been  conditional, 
and  to  have  ceased  upon  the  termination  of  the  object  and  pur* 
poses. 

Now  the  proof  in  this  case  shows  yery  clearly  that  the  intes- 
tate had  commenced  building  upon  and  improving  a  tovm  lot 
as  a  homestead  and  residence  for  himself.  The  improvement 
was  evidently  designed,  and  was  being  made  by  the  intestate, 
not  as  a  judicious  investment  in  real  estate,  but  only  for  his  own 
personal  gratification  and  convenience,  and  for  the  purpose  of 
constructing  and  preparing  for  himself  a  more  pleasant  residence. 
By  his  death  the  object  and  purposes  of  those  improvements, 
designed  for  his  own  enjoyment,  have  terminated;  and  the  com- 
pletion of  the  improvements,  it  appears,  would  be  attended  with 
much  pecuniaxy  sacrifice  and  loss  to  the  estate. 

The  proof  shows  that  to  construct  such  improvements  upon 
the  lot  as  the  intestate  would  probably  have  constructed,  or 
those  of  equal  cost,  would  be  attended  with  a  sacrifice  and 
pecuniary  loss  to  the  estate  of  probably  not  less  than  two  thou- 
sand dollars;  while  the  entire  amount  paid  for  rescinding  the 
contracts,  so  far  as  they  have  been  made,  will  not  exceed  two 
hundred  dollars. 

There  is,  then,  no  equity  upon  which  the  complainants  can 
stand  to  ask  a  specific  performance  of  the  contractus. 

But  the  proof  does  not  in  fact  present  such  contracts  for  the 
contemplated  improvements  as  could  be  ordered  to  be  spedfio- 
ally  performed,  even  upon  the  application  of  a  party  to  the  con- 
tract. 

The  contracts  are  not  in  writing;  they  are  vague  and  uncer- 
tain in  their  terms.    The  proof  diows  that  the  intestate  had 
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eommenoed  building  upon  his  lot  of  gromidy  and  contemplated 
tru^lring  eztensiyo  improvements  thereon,  for  a  conyenient  and 
pleasant  residence  for  himself  and  family.  He  had  procured 
43ertain  materials,  and  engaged  such  other  materials,  to  be  de- 
livered in  future,  as  he  might  need  for  perfecting  the  improve- 
ments. He  had  also  engaged  the  services  of  certain  workmen, 
and  had  given  them  assurances  that  he  should  want  their  ser- 
vices for  some  time  in  future,  in  constructing  the  contemplated 
improvements.  But  it  seems  to  have  been  understood  by  aU 
the  workmen  that  the  work  was  to  be  done  under  the  direction 
of  the  intestate,  and  subject  to  such  alterations  and  additions  as 
he  might  from  time  to  time  suggest.  Indeed,  the  work  could 
not  be  properly  said  to  be  under  contract.  The  case  seems  to  be 
quite  analogous  to  that  presented  by  the  afiEEuurs  of  enterprising 
business  men  generally,  who  die  unexpectedly,^  while  in  full  pur- 
suit of  their  enterprises.  The  merchant,  the  manufacturer,  or 
farmer  who  dies  suddenly  while  carrying  on  an  extensive  business 
will  each  usually  be  found,  doubtless,  to  have  made  similar  ar- 
rangements for  the  prosecution  of  his  businesa  for  a  length  of 
time  in  future.  They  may  have  employed,  in  a  similar  manner, 
operatives  who  may  have  received  encouragement,  or  an  assur* 
ance  of  employment  for  a  year,  or  even  longer  time,  in  future. 
But  in  each  and  all  of  these  oases  it  would  be  an  unheard-oi 
claim  on  the  part  of  the  heir,  or  even  the  employees,  that  there 
should  be  a  specific  performance  in  such  cases,  by  the  adminis* 
trator  continuing  to  cany  on  to  their  completion  the  business 
operations  of  the  intestate. 

The  general  rule  is,  that  for  the  breach  of  a  contract  the  ap- 
propriate remedy  is,  at  law,  in  the  recovery  of  adequate  damages. 
Specific  performance  of  the  contract  is  the  exception  to  the  rule. 
But  the  facts  of  this  case  by  no  means  constitute  such  excep- 
tion. The  proof  shows  very  clearly  that  the  intestate  neither 
purposed  nor  directed  a  conversion  of  his  personal  estate  into 
real,  as  an  investment  in  real  estate,  and  for  that  purpose,  but 
only  as  a  mere  incident  to  the  object  of  furnishing  himself  a 
residence;  and  that  such  object  and  purpose  have  terminated, 
and  that  therefore  the  purpose  and  directions  of  the  intestate, 
in  his  life-time,  to  so  appropriate  and  convert  his  personal  prop- 
erty, should  also  be  held  to  have  terminated. 

The  bill  must  therefore  be  dismissed,  at  the  costs  of  the  com* 
plainants. 

SwAv,  0.  J.,  and  BsmsBaofy,  Soorr,  and  Pmk,  JJ.,  oon« 
eurred. 


006  FoBTXAH  V.  BoTTiEB.  £Ohio. 


OMIiAACl%  WBBT  BlTfOBOSABLS  BT  AlTD  AOAISST  PXBSOHAI*  BjCFBBKSrr- 

Anm  OP  DBUiDmP!  Seo  Hcuokma  ▼.  ^oU**  Adm'r,  68  Am.  Deo.  755,  and 
<Hw»j«ing  tiie  quettioa.  The  piiumpal  caoa  it  eited  in  Moor^9  Ai/Ktr  ▼. 
14  Ohio  St.  180^  to  the  point  that  penonal  repreaeatatiTai  %t%  «■- 
to  proTant  the  breach  of  peraonal  oovenanta  into  irhioh  the  teatator 
kad  entared,  by  perftmninghii  engagementa  or  oompenaatiag  for  their  breath, 
aa  IB  the  eieieiae  of  honeat  JndgmaBt  might  be  moat  for  the  intereata  of  the 


BQfTRABLB  OosKTOMSSM^  WHBT  O0CUB8:  Soe  JBofeer  V.  Cbpcwftaiyer,  58  Am. 
Deo.  WK  »d  &<!*•  ooUeetiqg  prior  eaaea;  Cofibat  t.  Champa  Httn^  61  Id.  179. 
Where  a  panon  tutenda  to  oonatmot  a  boilding  for  the  Impfovement  of  hk 
real  ertala^  and  fomiahea  materiahi  for  oonsammating  the  woric,  and  diea 
buiuiu  complelioii.  tha  matariala  fnxniahed  may  be  regarded  aa  forming  part 
«l  tta  realty:  Pm»r.Pmoe9AdKir^  11  Ohio  St.  296»  refemng  to  the  prin- 
cipal caae;  bat  thia  rale  eitenda  ooly  to  peraoaal  property  aetnaUy  appro- 
pnafteJ,  or  deaiipkad  by  tha  inteatate  to  be  appropriated,  and  for  the  intereal 
9i  the  ealata  to  be  ooaaammated,  or  direoted  to  be  ao  ap^opriated  by  the  tea- 
tutor:  Id. 

OMUUIU  FBBPQttHAHCa  WILL  HOV  Ba  DmBUD  OF  GoiRRAcn  UvCKBCAUr 

nr  nun  Tftain:  AUiatr.  MeKmlght,  45  Am.  I>eo.  406;  Hwiaom  ▼.  Lm^tom^ 
48  U.  167s  ^^  ▼.  JUU<  52  Id.  225;  JTwaon  ▼.  Aiteam,  54  Id.  158;  Jbm- 
liii  ▼.  fi&iVMik  57  Id.  668;  JKder  T.  C^.  69  Id.  185;  aiid  aac^  gcBcnlly,  wfaca 

win  be  daoned:  ITfaa  t.  QoHsmd,  68  Id.  190^  aad  tha 


ui:^; 
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pOamaxttB.  ua.] 

H4T   as  MAnraAIHXD   VOft   MaUOIOCSLT   AHD  WlfWW  PlOBABUI 

GAun  laoeariag  by  affidaTit  and  employing  the  aid  of  an  attaofamaat  aa 
aaziliaiy  to  a  civil  action. 

TteMocAmsi  ov  Fobmbr  AcnoN  nbbd  aor  aa  AmsBD  ajid  Pimtid  fai 
an  notion  for  malieioiisly  and  withont  probable  oanae  proooring  and  em- 
ploying an  attaduaeat  aa  auxiliary  to  a  ctril  action. 

DmoHAao^  oa  Onna  TiaMiNATioir  ov  Atcaohmsht  nr  PLAnmtr'a  Fatm^ 
HKBD  nor  aa  Avsuucd  ajtd  PaovBD  beiora  he  caa  maintain  aa  aotioa 
for  malictoaaly  and  withoat  probaUe  caaae  proeariag  and  employing  tha 
attachment  aa  aaziiiary  to  a  civil  actioa. 

Aoncui  bj  William  Bottior  andBdwardHoenig,  against  Franda 
Foriman,  to  xeooyer  damages  for  malioioiislj  and  withoat  prob- 
able oaoae  proooring  by  aflldavit  and  employing  the  aid  of  aa 
attachment  in  a  oivil  aotion.  The  questions  in  the  case,  which 
arose  upon  an  instmction  asked  by  the  defendant  and  refosed^i 
appear  in  the  opinion. 

flitalfe,  Aniremg^  and  MoOook,  and  J.  H.  Olemmart  for   the 
plaintiff  in  error. 

IT.  Jf.  Didbson,  for  the  defendants  in  enor. 
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Bf  GoiiTi»  SooTT,  J.  Where  an  action  is  brought  to  reooTex 
damafiea  for  malieioody  and  without  probaUe  oauae  proeuring 
by  aflUbrnt  and  employing  the  statutory  aid  of  an  attachment 
in  a  cMl  action,  is  it  ewiential  to  the  plaintifTa  right  of  reoorexy 
that  he  should  ayer  in  his  pleading,  and  proTe  upon  the  trial, 
tiiat  such  attachment  had,  before  suit  brought,  been  disehargedt 
or  otherwise  judicially  determined,  adyersely  to  the  claim  of  the 
party  eharged  with  haying  wrongfully  inyoked  its  aidt  This  is 
the  question  presented  by  the  record  in  this  case. 

In  an  action  for  a  malicious  prosecution,  which,  stricUy  speak- 
ing, is  only  where  the  prosecution  complained  of  was  upon  a 
criminal  charge,  it  is  well  settled  that  the  prosecution  must  be 
shown  to  be  at  an  end;  and  it  must  also  appear  that  the  plaintiff 
was  acquitted  of  the  charge.  And  the  general  rule  is  the  same, 
where  a  groundless  and  malioions  dvil  suit  constitutes  the  cause 
of  action. 

But  the  reason  of  this  rule  can  only  apply  to  suits  in  whicK' 
the  prosecutor  or  plaintiff,  in  the  suit  complained  of,  tenders 
an  issue  to  the  defendant,  inyolying  an  inquiry  into  the  exist- 
ence of  probable  cause.  Where  the  defendant  has  his  day  in 
court  upon  the  trial  of  this  issue,  it  is  but  reasonable  to  require 
that  he  shall,  by  the  result  of  the  trial,  show  the  criminal  charge 
to  be  unsnstained  by  proof,  or  the  alleged  cause  of  action  to  be 
inyalid,  before  he  shall  be  permitted  to  claim,  in  another  suit^ 
that  either  was  malicious  and  without  probable  cause.  Were 
the  rule  otherwise,  a  recoyery  might  be  had  for  a  malidous 
prosecution,  and  the  plaintiff  still  be  oonyicted,  or  haye  judg- 
ment against  him  in  the  former  suit. 

But  the  defendants  in  error  did  not  bring  their  action  to  re* 
coyer  for  a  malicious  prosecution,  strictly  speaking;  nor  for  the 
malicious  and  groundless  instituting  and  prosecuting  of  a  ciyil 
suit.  They  admit  that  they  were  indebted  to  Fortman.  But 
they  complain  that,  for  purposes  of  mere  oppression,  he  wan- 
tonly, maliciously,  and  without  probable  cause,  by  his  own 
false  affidayit  of  an  e»  parte  character,  procured  an  attachment 
to  be  issued  under  the  statute  as  auxiliary  to  his  suit.  That 
such  a  wrong  will  constitute  a  yalid  cause  of  action  would  seem 
reasonable,  and  was  expressly  held  in  the  case  of  2bm2tnsan  y. 
Warner,  9  Ohio,  103. 

Fortman  could  not,  under  the  statute,  haye  procured  the 
auxiliary  process  of  attachment  without  first  showing,  by  affl'* 
dayit,  not  only  the  nature,  justice,  and  amount  of  his  claim, 
but  idso  the  existence  of  some  one  or  more  of  nine  specified  par- 
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OMIllAil%  WBBT  BlTfOBOXABLI  BT  AKD  AQAIXSV  PXBSOHAl.  RbPKISXMT- 

▲nVB  or  DauiDEiiP;  Seo  ffawkina  ▼.  BaU^s  Adm\  68  Am.  Deo.  755,  and 
wM  ditouflnng  tiie  quettioa.  The  principal  case  ia  died  in  Moor^*  Athi^r  ▼. 
(yBrmmim,  14  Ohio  St.  180^  to  the  point  that  penonal  repreeentatiTai  wn  ma- 
tiiomod  to  prevent  the  breach  of  perKmal  oovenanta  into  which  the  testator 
kad  entered,  bj  performing  hia  eogagementa  or  oompenaating  for  their  breach, 
as  in  the  eiiciae  of  honeat  jndgmoBt  might  be  moat  for  the  intoreata  of  tha 


Eqoitablb  Ooinruunoir,  whbt  Oocubs:  See  Baher  v.  Cbpeaftaryer,  68  Am« 
Deo.  WK  and  note  ooliecting  prior  oaaee;  CcOm$r.  Changs  Hm%  61  Id.  17^. 
Where  a  panon  taienda  to  conatmot  a  boilding  lor  the  improvement  of  hii 
real  artala^  and  fniniahea  materiala  for  conanmmating  the  work*  and  diea 
before  completion,  the  materiala  fnmiahed  may  be  regarded  aa  forming  part 
off  the  realty:  Pmeer.F^tmafsAda^r,  11  Ohio  St.  296»  rafening  to  the  prin- 
cipal caae;  bat  thia  role  eitenda  coly  to  penonal  property  actually  appro- 
priated, or  deaiipiad  by  the  inteatato  to  be  appropriated,  and  for  the  intereal 
of  the  eetate  to  bo  oonaoBmated,  or  directed  to  be  ao  appropriated  by  tim  tea- 
tator:  Id. 

Bncmo  Fiwfmiiiwa  wiij.  nor  be  Dmbud  ov  Oonnucn  UvcKBCAnr 
n  THXiE  Tnio:  MoNmu  r.  MeKmigki,  45  Am.  Deo.  406;  Hmitm  v.  La^tom^ 
48  Id.  167;  Atk^  ▼.  JMob^  52  Id.  225;  Rcmdbm  v.  Aiteam,  54  Id.  158;  Am- 
Ite  V.  iS^JRVMON*  57  Id.  668;  JSidflr  t.  Oncy,  69  Id.  135;  and  ae^gnmlfy,  whan 
apeoific  perfonnaaoa  wQl  be  deoned:  Wjftm  t.  Oartmd^  68  Id.  190^  aiid  Iha 
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(8  Obo  Bxasb.  MB.] 
MAT   ■■  MaDISAIHXD   ffOB   MaiJOIOPgLT   AHD  WlfUW  FfeOBABUi 

Gauu  procniag  by  affidaTit  and  employing  the  aid  of  an  attach  rnmit  ■■ 
auxiliary  to  a  civil  action. 

Tnuf  nfATioN  ov  Fohmih  AcnoN  nbbd  hot  u  Atdbbd  ajid  Puotkd  in 
an  action  for  maliciously  and  without  probable  cauae  procuring  and  em- 
ploying an  attachment  aa  auxiliary  to  a  ciril  action. 

DnoHABQ^  OB  Othu  Tkbmin ATioir  ov  ArrAOHmHT  nr  PxArantv'a  Fatcm, 
KUD  voT  BE  AyxsRKD  AiTD  PftovBD  before  he  can  maintain  an  action 
for  malioioualy  and  without  probable  canae  procnring  and  employing  the 
attachment  aa  auxiliaiy  to  a  ciTil  action. 

Aonox  by  William  Bottier  and  Bdward  Hoenigy  against  Franoia 
Fortman,  to  reooyer  damages  for  malidonslj  and  without  prob- 
able cause  procuring  by  afiBdavit  and  employing  the  aid  of  an 
attachment  in  a  civil  action.  The  questions  in  the  oase^  which 
aioee  upon  an  instruction  asked  bj  the  defendant  and  refused,! 
appear  in  the  opinion. 

8iaM0,  Andreum,  and  MoOook,  md  J.  H.  Olmmmer,  ton  the 
plaintiff  in  error. 

W.  M.  Dickson^  for  the  defendants  in  enor. 
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Bj  GoiiTi»  SooTT,  J.  Whexe  an  action  is  brought  to  xccoTer 
dama^iea  for  malioioody  and  without  probable  cause  procuring 
bj  affidavit  and  employing  the  statutoxy  aid  of  an  attachment 
in  a  ciTiI  action,  is  it  essential  to  the  plaintifrs  right  of  recoreiy 
that  he  should  aver  in  his  pleading,  and  proTC  upon  the  trial, 
that  such  attachment  had,  before  suit  brought,  been  discharged, 
or  otherwise  judicially  determined,  adversely  to  the  claim  of  the 
party  charged  with  haying  wrongfully  inyoked  its  aidt  This  is 
the  question  presented  by  the  record  in  this  case. 

In  an  action  for  a  malicious  prosecution,  which,  strictly  speak- 
ing, is  only  where  the  prosecution  complained  of  was  upon  a 
criminal  charge,  it  is  well  settled  that  the  prosecution  must  be 
shown  to  be  at  an  end;  and  it  must  also  appear  that  the  plaintiff 
was  acquitted  of  the  chaige.  And  the  general  rule  is  the  same, 
where  a  groundless  and  malicious  civil  suit  constitutes  the  cause 
of  action. 

But  the  reason  of  this  rule  can  only  apply  to  suits  in  whicn* 
the  prosecutor  or  plaintiff,  in  the  suit  complained  of,  tenders 
an  issue  to  the  defendant,  involving  an  inquiry  into  the  exist- 
ence of  probable  cause.  Where  the  defendant  has  his  day  in 
court  upon  the  trial  of  this  issue,  it  is  but  reasonable  to  require 
that  he  shall,  by  the  result  of  the  trial,  show  the  criminal  charge 
to  be  unsustained  by  proof,  or  the  alleged  cause  of  action  to  be 
iuTalid,  before  he  shall  be  permitted  to  claim,  in  another  suit^ 
that  either  was  malicious  and  without  probable  cause.  Were 
Qie  rule  otherwise,  a  reoovexy  might  be  had  for  a  malicious 
prosecution,  and  the  plaintiff  still  be  convicted,  or  have  judg« 
ment  against  him  in  the  former  suit. 

But  the  defendants  in  error  did  not  bring  their  action  to  re- 
cover for  a  midicious  prosecution,  striotiy  speaking;  nor  for  the 
malicious  and  groundless  instituting  and  prosecuting  of  a  civil 
suit.  They  admit  that  they  were  indebted  to  Fortman.  But 
they  complain  that,  for  purposes  of  mere  oppression,  he  wan- 
tonly, maliciously,  and  without  probable  cause,  by  his  own 
false  affidavit  of  an  ev  parte  character,  procured  an  attachment 
to  be  issued  under  the  statute  as  auxiliazy  to  his  suit.  That 
such  a  wrong  will  constitute  a  valid  cause  of  action  would  seem 
reasonable,  and  was  expressly  held  in  the  case  of  TbrnUmon  v. 
Watmer,  9  Ohio,  103. 

Fortman  could  not,  under  the  statute,  have  procured  the 
auxiliary  process  of  attachment  without  first  showing,  by  affl* 
darit,  not  only  the  nature,  justice,  and  amount  of  his  claim, 
but  also  the  existence  of  some  one  or  more  of  nine  specified  par- 
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OOHTSAOn^  WBBK  BkIOBOIABLX  BT  AND  AQAIXIt  PUflOHAL  RifRHKIT- 

ATITB  ov  Dbcedsmts:  Seo  Haulkms  ▼.  i?aU*«  ulefmV,  68  Am.  Deo.  755,  and 
Boto  difeoflung  the  qneetioa.  The  prinoipal  omo  is  dtad  in  Mwr^%  Aifoir  t. 
O'BramiM,  14  Ohio  St.  180,  to  the  point  that  penonal  repreeentatiTea  are  aa* 
thoriaed  to  prevent  the  breach  of  peraonal  ooTenants  into  which  the  testator 
had  entered,  by  performing  his  engagements  or  compensating  for  their  breash, 
as  in  the  exercise  of  honest  Jadgmsnt  might  be  most  for  the  interests  of  the 
estate. 

'  EQcriABLX  Goiry«B8iON,  whin  OcxnTBS:  Bee  BtAtr  r,  OopenbcHrger,  58  Am* 
Dea  000^  and  note  collecting  prior  cases;  CoBm$r>  Chcmiffs  H9k%  61  Id.  179. 
Where  a  person  iiktends  to  constmct  a  boilding  for  the  improrement  of  his 
real  estate,  and  furnishes  materiaUi  lor  consummating  the  work,  and  dies 
before  completion*  the  materials  f nmidied  may  be  regardad  as  forming  pari 
of  the  realty:  Penes  t.  Pmot^tAdm'r^  11  Ohio  St.  296,  referring  to  the  prin« 
cipal  case;  bat  this  rale  extends  only  to  personal  property  actoally  appro- 
priated, or  designed  by  the  intestate  to  be  appropriated,  and  for  the  interest 
of  the  estate  to  be  consammated,  or  direoted  to  be  so  appropriated  by  the  tes- 
tator: Id. 

Bncmo  Pkutouiavob  will  not  bb  Dbobbbd  ov  Gontbacib  Unoibtain 
IN  THBIB  TBBia:  SalbbinB  t.  MeKnighi,  46  Am.  Dec.  406;  Hudmm  t.  Loyfea, 
48  Id.  167;  Ada^  ▼.  JMots  52  Id.  225;  ffmeUtm  ▼.  IhUmm,  54  Id.  168;  San- 
kin  V.  Sm^tan^  57  Id.  668;  Bider  ▼.  Oroy,  69  Id.  186;  andaee^  goMrally,  whan 
specific  performaaoe  wiU  be  deoieed:  Wymn  t.  Qfwlamd^  68  Id.  190t  mA  Ae 
Botes  thereto. 


FoBTMAN  V,  AomEB. 

[8  Ono  SZASB,  648.] 

Aomnr  mat  bb  Maintainid  iob  BCauoioublt  and  wnaom  Pboibabiji 
Gaubb  procazing  by  affidaTit  and  employing  the  aid  of  an  attaohmeat  as 
auxiliary  to  a  civil  action. 

Tbemination  ov  Fobmxe  Action  nbbd  not  bb  Avbbbbd  and  Pbotbd  in 
an  action  for  maliciously  and  without  probable  cause  procuring  and  em- 
ploying an  attachment  as  auxiliary  to  a  ciril  action. 

DnORABGB,  OB  OtHBB  TERMINATION  OF  ATTAOHMBNT  IN  PLAINTirr'S  FaTOB, 

NBBD  NOT  BB  AvBBBXD  AND  Pbovbd  belorc  he  can  maintain  an  aotioB 
for  maliciously  and  without  probable  cause  proouring  and  employing  the 
attachment  as  auxiliary  to  a  ciyil  action. 

AonoM  by  William  Bottler  and  Bdward  Hoenig,  agdnst  Franda 
Fortman,  to  recover  damages  for  malidoiisly  and  without  prob- 
able cause  procuring  by  affidavit  and  employing  the  aid  of  an 
attachment  in  a  civil  action.  The  questions  in  the  case,  which 
arose  upon  an  instruction  asked  by  the  defendant  and  ref used»i 
appear  in  the  opinion. 

8UiU9^  AndrmMf  and  MoOook,  and  J.  H.  Olemmnr,  tor  Vba 
plaintiff  in  error. 

IT.  if.  Dickson^  for  the  defendanta  in  error. 
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By  Court,  Soott,  J.  Where  an  action  is  brought  to  recover 
damages  for  maliciously  and  without  probable  cause  procuring 
by  affidavit  and  employing  the  statutoiy  aid  of  an  attachment 
in  a  dvil  action,  is  it  essential  to  the  plaintiff's  right  of  recovexy 
that  he  should  aver  in  his  pleading,  and  proTC  upon  the  trial, 
that  such  attachment  had,  before  suit  brought,  been  discharged, 
or  otherwise  judicially  determined,  adversely  to  the  claim  of  the 
party  charged  with  having  wrongfully  invoked  its  aid?  This  is 
the  question  presented  by  the  record  in  this  case. 

In  an  action  for  a  malicious  prosecution,  which,  strictly  speak- 
ing, is  only  where  the  prosecution  complained  of  was  upon  a 
criminal  charge,  it  is  well  settled  that  the  prosecution  must  be 
shown  to  be  at  an  end;  and  it  must  also  appear  that  the  plaintiff 
was  acquitted  of  the  charge.  And  the  general  rule  is  the  same, 
where  a  groundless  and  malicious  civil  suit  constitutes  the  cause 
of  action. 

But  the  reason  of  this  rule  can  only  apply  to  suits  in  whicn" 
the  prosecutor  or  plaintiff,  in  the  suit  complained  of,  tenders 
an  issue  to  the  defendant,  involving  an  inquiry  into  the  exist- 
ence of  probable  cause.  Where  the  defendant  has  his  day  in 
court  upon  the  trial  of  this  issue,  it  is  but  reasonable  to  require 
that  he  shall,  by  the  result  of  the  trial,  show  the  criminal  charge 
to  be  unsustained  by  proof,  or  the  alleged  cause  of  action  to  be 
invalid,  before  he  shall  be  permitted  to  claim,  in  another  suit^ 
that  either  was  malicious  and  without  probable  cause.  Were 
the  rule  otherwise,  a  recovery  might  be  had  for  a  malicious 
prosecution,  and  the  plaintiff  still  be  convicted,  or  have  judg- 
ment against  him  in  the  former  suit. 

But  the  defendants  in  error  did  not  bring  their  action  to  re- 
cover for  a  malicious  prosecution,  strictly  speaking;  nor  for  the 
malicious  and  groundless  instituting  and  prosecuting  of  a  civil 
suit.  They  admit  that  they  were  indebted  to  Fortman.  But 
they  complain  that,  for  purposes  of  mere  oppression,  he  wan- 
tonly, maliciously,  and  without  probable  cause,  by  his  own 
false  affidavit  of  an  ea;  parte  character,  procured  an  attachment 
to  be  issued  under  the  statute  as  auxiliary  to  his  suit.  That 
such  a  wrong  will  constitute  a  valid  cause  of  action  would  seem 
reasonable,  and  was  expressly  held  in  the  case  of  Zbmltnson  v. 
Warner,  9  Ohio,  103. 

Fortman  could  not,  under  the  statute,  have  procured  the 
auxiliary  process  of  attachment  without  first  showing,  by  affi- 
davit, not  only  the  nature,  justice,  and  amount  of  his  claim, 
but  also  the  existence  of  some  one  or  more  of  nine  specified  par- 
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tienlan:  Swan's  Stat.  505.  This  he  did  by  afflnning  that  tbe 
defendanta  were  about  to  convert  their  property,  or  a  part 
thereof,  into  money,  for  the  purpose  of  pladng  it  beyond  the 
reach  of  their  creditors.  Now,  if  the  affidavit  was  false  in  this 
particular,  and  if  Fortman  had  no  good  reason  to  believe  it 
true,  there  would  be  a  dear  absence  of  probable  cause.  But 
the  subsequent  proceedings  in  the  cause  would  not,  necessarily, 
involve  an  inquiry  into  the  truth  or  falsity  of  this  part  of  the 
affidavit;  nor  would  the  final  judgment  at  all  determine  this 
question.  The  existence  of  the  debt,  which  is  all  that  the 
judgment  ascertains,  does  not  of  itself  constitute  probable  cause 
for  the  attachment:  Tomlin»on  v.  Warner ^  9  Ohio,  103. 
^The  general  principle  seems  to  be  that  when  the  terminatioB 
of  the  former  suit  can  neither  tend  to  establish  nor  invalidate 
the  plaintiff's  cause  of  action,  it  is  not  necessaiy  to  aver  such 
termination.  Accordingly,  it  was  held,  in  Orainger  v.  .fiUI,  5 
Scott,  661,  where  the  plaintiff  complained  of  an  abuse  of  the  pro- 
cess of  law,  for  the  purpose  of  extorting  property  to  which  the 
defendants  had  no  claim,  that  the  abuse  having  been  per}>e- 
trated,  and  the  defendants  having  attained  their  end  by  it,  il 

.was  immaterial  whether  their  suit  Was  terminated  or  not. 

^  But  it  is  said  that  the  attachment  which  is  complained  of 
must  have  been  discharged,  or  otherwise  terminated,  in  favor  of 
the  plaintiffs,  before  they  can  maintain  their  action.  We  are 
inclined  to  think  that  this  is  not  necessary.  The  ancillaiy 
process  of  attachment  is  obtained  on  an  ex  parte  affidavit,  in  the 
absence  of  the  party  against  whose  property  it  is  issued.  He 
has  no  opportunity  to  defend  against  the  issuing  of  it.  And 
the  existence  of  probable  cause  for  its  issuing  is  not  required 
to  be  shown  in  any  part  of  the  subsequent  proceedings.  It  is 
true  that  the  defendants  in  that  action  might  have  moved  for  a 
discharge  of  the  attachment,  and  thus  have  had  the  truth  of  the 
alleged  grounds  upon  which  it  was  issued  inquired  into  by 
the  court.  But  were  they  bound  to  submit  tlus  question  to 
the  justice  for  review?  He  had  already  passed  upon  it  in  their 
absence;  and  much  of  the  injuiy  of  which  they  complain  had 
been  already  done  them.  When  the  question  of  fact,  whether 
this  had  been  done  without  probable  cause,  was  to  be  inquired 
into,  upon  their  motion,  had  they  no  right  to  a  choice  of  forum  ? 
or  to  a  trial  by  jury? 

As  an  item  of  evidence  tending  to  show  the  existence  of  prob- 
able cause,  we  suppose  it  would  have  been  competent  to  prove, 
on  the  trial  of  this  action,  that  no  effort  was  made  by  the  plaint- 
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ia  prooure  the  dieeharge  of  the  atteohment.  Sndi  faet,  if 
unezplainedy  would  tend  stronglj  to  show  aeqaieeeenoey  and 
might  be  regarded  as  an  admission  of  the  existence  of  probable 
cause.    But  its  conclusiTe  oharaoier  ia  a  different  question. 

The  plaintiff  in  error  could  have  dismissed  his  attachment  at 
his  own  pleasure;  and  as  a  recovery  could  be  had  against  him 
in  this  suit  only  upon  proof  that  he  resorted  to  this  kind  of 
process  maliciously,  from  a  wanton  intention  to  injure  his 
debtors  in  their  character  or  property,  we  think  he  has  little 
right  to  complain  that  they  did  not  interfere  actively  to  have 
him  legally  restrained  from  further  persistence  in  wrong-doing. 

The  general  rule  which  we  haye  here  recognized  was  estab^ 
lished  in  reference  to  cases  where  the  judicial  determination  of 
the  former  suit,  if  adverse  to  the  plaintiff,  would  conclusively 
show  the  existence  of  probable  cause,  and  where  the  plaintiff 
in  fact  had,  or  would  have,  his  day  in  court  upon  that  question^ 

The  numerous  authorities  ref eired  to  by  counsel  for  plaintiff 
in  error  show  its  application  in  such  cases  only.  Where  the 
reason  of  the  rule  ceases,  the  rule  itself  is  not  to  be  applied. /^ 
And  we  cannot  think  it  applicable  to  an  action  brought  for  the 
malicious  use,  or  rather  abuse,  of  the  process  of  attachment 
allowed  by  our  present  statute.  Such  would  seem  to  be  the 
analogies  of  the  law  and  the  conclusions  of  principle.  See 
Bump  V.  BeUSf  19  Wend«  421,  where  it  was  held  that  the  rule 
does  not  apply  where  the  malicious  prosecution  complained  of 
arises  out  of  proceedings  on  attachment  in  the  absence  of  the 
party  defendant,  in  which  no  opportunity  is  afforded  him  to 
defend  the  suit. 

The  interests  of  a  party  may  imperatiTely  require  that  his 
fooperty  shaU  be  released  from  a  wrongful  attachment  without 
delay.  May  he  not,  in  such  a  ease,  properly  procure  the  dis- 
oharge  of  the  attachment,  by  payment  of  the  claim  on  which  it 
is  founded,  or  by  executing  an  undertaking  according  to  stat- 
ute, and  thus  arrest  the  threatened  ruin,  without  abandoning 
his,  right  to  redress  for  the  injury  already  done  him  t  The  pro- 
ceedings in  attachment  would  thus  be  terminated,  but  not 
adversely  to  the  claim  of  the  party  who  sued  out  the  process. 
Nor  would  such  a  termination  oonclustvely  show  that  the  process 
was  rightfully  sued  out. 

We  see  no  good  reason  for  holding  that,  as  a  condition  preee* 
dent  to  redress,  the  injured  pariy  must  have  an  inquiry  insti- 
tuted into  the  merits  of  the  attachment,  and  a  deeisbn  in  hie 
fsfor  by  the  justice  of  the  peace,  or  perhaps  by  aa  appellata 
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eoort,  and  in  the  mean  time  permit  the  oonaeqiienoea  of  Che 
wxong  to  run  their  fall  oonrse.  P 

Judgment  of  euperior  court  affirmed. 

SwAV,  0.  J.,  and  Bunkkbhoit  and  "Pwok,  JJ.,  ooneant4. 

SvTunPy  J.y  deliTered  a  dissenting  opinion. 

AcnoH  n  MAnmovABUi  for  Malioioijilt  ahd  wnBoor  FaoaABUi 
Ckvn  SuiNO  OUT  Warr  or  AnAOHHuiT:  Note  to  WtOktmM  t.  Hmkr,  14 
Am.  Dm*  600;  Lawrtnei  ▼•  ITaypirmaii,  56  lU.  79»  dting  tho  principal  owe. 

DnoHABas  or  PLAomir  NacnasAKT  to  Bvabu  Hm  to  Madtadi 
AonoK  lOB  MAUOioua  Pbosioutiov:  See  MooMff  ▼.  KetmOt,  61  Am.  Deo. 
676;  also  roeiim  T.  PoUy,  ae  Id.  688;  JTOm  ▼.  fiftufer,  40  Id.  402. 

Thb  nnrcnrAL  oasi  n  cim>  in  MidueU  t.  PoK»  21  WelL  428^  S.  C, 
12  Nat.  Bank.  Beg.  168,  to  the  point  thnt  where  ft  ooort  has  Jnriadiotioa  of. 
the  snbjeot-matter,  and  the  defendant  waa  dnly  aerved  with  prooeoi^  or  vol- 
nntarily  ftppeared  and  made  defenae,  the  Judgment  ia  oondoalve,  and  ia  not 
open  to  inquiry  upon  the  merita;  and  quoted  in  Alaoemder  t.  Jaeobf^  SS 
Ohio  St.  38i|  to  the  effect  thftt  the  ezecutioa  oC  *  redelivery  bond  cannot  be 
legafdad  M  an  admJaaion  of  reoord  timt  the  order  of  ftttaobiaant  waa  ilg^t^ 
fidly  dbtriaed. 


Cbadlebaugh  v.  Pbtcoheit. 

ponosuoB^Ma.] 

FownuasBS  mnxaa  OaDKB  ov  Salb  in  Pabtitioh  Xaks  Laxn  Dm- 
iwawiBD  IBOM  Lmr  of  Judomsnt  rendered  after  the  orier  oC  aalib 
aMirmgh  the  Judgment  creditor  may  haye  the  prooeeda  of  the  mIo  i^pro- 
priatadp  upon  due  ftpplioetioQ  to  the  courts  to  the  payment  of  the  Judg- 


BiLL  of  lefiew.  On  liay  81,  1847,  a  petition  for  partitios 
of  lands  was  filed  by  part  of  the  oo*tenants  against  the  others^ 
among  whom  was  one  Anderson;  and  on  liay  4,  ISAS,  the  oom- 
missioners  made  their  return,  and  the  court  ordered  a  sale. 
Two  days  afterwards  Pritchett  recovered  a  judgment  in  the 
same  court  against  Anderson,  but  upon  which  no  execution 
issued.  On  July  29, 1848,  the  lands  were  sold,  under  the  par- 
tition proceedings,  to  Oradlebaugh  and  Morris,  and  the  sales 
were  confirmed  by  the  court.  In  December,  1861,  Anderson 
having  died,  Pritdiett  filed  a  bill  against  his  administrator  and 
Oradlebaugh  and  Morris,  which,  as  amended,  recited  the  forego- 
ing facts,  and  sought  to  obtain  satisfaction  for  Fritchett's  judg- 
ment, which  had  been  revived  against  the  administrator,  out  of 
Andttcson's  former  interest  in  the  lands.  Oradlebaugh  and 
llonis  demurred  to  the  bill,  but  the  court  overruled  the  da- 
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mamr,  and  rendered  a  decree  against  the  administrator  for  the 
amotint  due  upon  the  judgment,  declared  the  same  to  be  a  lien 
upon  Anderson's  former  interest  in  the  lands,  and  ordered  a 
sale  thereof,  whereupon  Cradlebaugh  and  Morris  filed  this  hill 
of  review  against  Pritchett. 

Hunter  and  Dattgherty,  for  the  plaintiffs  in-review. 
T.  O.  JaneB,  0.  N,  OUk^  for  the  defendant  in  review. 

By  Court,  Pxok,  J.  The  only  question  mooted  in  the  argu- 
ment is,  whether,  in  the  case  made  by  the  amended  bill,  the 
lien  of  the  judgment  in  favor  of  Pritohett  can  be  enforced,  upon 
the  interest  which  Anderson  had  in  the  lands  before  partition, 
after  the  sale  and  confirmation  thereof  in  the  partition  proceed- 
ings. The  plaintifib  in  review  insist  that  the  sale  and  confirma- 
tion divested  the  lien  of  the  judgment  upon  the  lands  as  lands, 
leaving  to  the  judgment  creditor  the  right,  on  due  application, 
to  have  an  appropriation  of  Anderson's  share  of  the  proceeds  to 
the  satisfaction  of  the  judgment;  while  the  defendant  in  review 
insists  that  the  purchasers  at  the  partition  sale  took  the  land 
subject  to  the  lien  of  his  judgment. 

It  is  to  be  borne  in  mind,  not  only  that  the  petition  had  been 
filed  and  the  order  of  partition  issued  before  the  recovery  of  the 
Pritchett  judgment,  but  also  that  the  commissioners  had  made 
their  retium,  and  a  sale  of  the  joint  estate  had  been  ordered 
prior  to  its  rendition. 

It  was  a  lien,  then,  acquired  pending  the  partition  proceed- 
ings, and  after  an  order  for  a  sale  of  the  judgment  debtor's  in- 
terest had  been  pronounced  by  a  court  of  competent  jurisdiction. 

The  interest  of  the  judgment  debtor  in  the  undivided  real 
estate  was  an  interest  subordinate  to  the  execution  of  the  order, 
of  which  the  judgment  creditor  had  constructive  if  not  actual 
notice,  the  partition  proceedings  being  still  pending  and  unde- 
termined. 

The  proceedings  in  partition  were  properly  commenced,  all 
parties  then  interested  in  the  land  were  made  parties  thereto, 
and  no  change  in  the  ownership  or  beneficial  interest  occurred 
until  after  the  order  of  sale  had  been  made. 

If  pending  these  proceedings  in  partition  Anderson  had  exe- 
cuted a  mortgage,  or  granted  the  whole  or  a  portion  of  his 
interest  in  the  joint  estate,  it  would  scarcely  be  claimed  that 
the  mortgagee  or  grantee  pendente  lite  could  arrest  proceedings 
rightfully  commenced,  or  delay  a  heaiing  untQ  ibe  petitioiien 
had  made  him  a  party. 
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If  a  Tolnntaiy  pledge  or  alienation  oould  in  sooh  case  delay 
or  defeat  the  proceedings  in  partition,  then  it  would  necessarily 
follow  that  aooh  partition  oonld,  by  the  repeated  exercise  of  hia 
power  of  sale,  be  permanently  f  rostrated.  The  statute  expressly 
confers  upon  tenants  in  common  the  right  to  haye  partition. 
It  isy  as  it  were,  a  statutoiy  incident  to  the  joint  estate.  The 
suit  was  regularly  and  properly  commenced,  and  if,  in  such 
case,  it  cannot  be  proceeded  into  final  partition,  that  provision  of 
the  statute  is,  or  may  be  made,  nugatory  and  useless.  No  one, 
we  apprehend,  in  view  of  these  consequences,  would  hold  that  a 
co-tenant  could  by  his  own  act  thus  delay,  embarass,  or  defeat  a 
partition  once  properly  commenced;  but  the  law  should  in  such 
case  remit  the  purchaser  to  the  share  set  apart  to  his  vendor 
or  mortgagor  if  partitioned:  JadB9on  y.  Pierce,  10  Johns.  414, 
417;  or  to  his  portion  of  the  proceeds  if  sold:  MoLavuihan  v. 
Wyanl,  2  Pen.  &  W.  279.  And  if  this  be  so  it  is  difficult  to  see 
why  a  di£ferent  rule  should  prevail  where  the  transfer  or  in- 
cumbrance is  created  by  the  operation  of  law.  In  the  ease  at 
bar,  Pritchett,  by  his  judgment,  did  not  acquire  the  undivided 
interest  of  Anderson  as  land;  but  merely  the  right  to  have  it 
appropriated  to  pay  the  judgment.  This  he  stiU  had  a  right 
to  do,  and  if  vigilant,  would  have  done  so  by  an  application  to 
the  court  on  confirmation  of  the  sale.  And  this  is  what  equity 
and  good  conscience  would  seem  to  have  required  of  him. 

The  defendant  in  the  case  in  review  invoked  the  equitable 
powers  of  the  court  to  aid  him  in  obtaining  satisfaction  out  of 
Anderson's  former  interest  in  the  joint  estate.  That  interest,  by 
the  operation  of  the  statute  and  its  own  indivisibility,  had  been 
converted  into  money.  The  defendant,  as  judgment  creditor, 
had  the  undoubted  right,  on  application  to  the  court  having 
control  of  the  proceeds,  to  have  Anderson's  share  applied  to 
the  satisfaction  of  the  judgment.  The  purchasers  had  bought 
the  land  as  if  wholly  unincumbered.  As  between  such  pur« 
chasers  and  the  judgment  creditor,  equity  would  seem  to  require 
the  creditor  to  apply  for  such  appropriation,  and  having  failed 
to  do  so,  the  maxim,  "  He  who  seeks  equity  must  do  equity," 
would  forbid  us  granting  him  the  relief  he  now  seeks  against 
the  purchasers. 

The  cases  cited  by  counsel  for  defendant  in  review,  to  tha 
effect  that  a  partition  does  not  divest  a  lien,  are  all  cases  whsM 
the  lien  was  created  or  arose  prior  to  the  institution  of  the  pro* 
ceedinga  in  partition,  and  in  none  of  them  do  the  prsmisea  ap* 
pear  to  have  been  sold. 
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We  do  not  undertake  to  decide  what  efTect  a  Bale  in  partition 
wotdd  have  npon  a  lien  acquired  previoaB  to  the  filing  of  the 
petition^  on  one  or  more  nndivided  interests — ^whether  the  other 
oo-tenants  oonld  proceed  at  law  in  such  case  to  divide  the  lands, 
and  in  case  of  sale  confer  an  unincombered  estate  on  the  pur- 
chaser, or  whether  it  would  be  more  prudent  to  apply  in  equity 
for  partition,  making  the  prior  lien-holders  parties  to  the  suit. 

All  we  do  decide  is,  that  in  the  case  at  bar,  the  judgment 
having  been  rendered  after  the  order  for  sale  in  partition,  the 
purchasers,  under  that  order,  took  the  land  discharged  from 
the  judgment  lien,  and  the  judgment  creditor  should  have  had 
the  proceeds  of  the  sale  apjdied,  by  order  of  court,  to  the  pay- 
ment of  the  judgment. 

The  decree  of  the  district  court  is  reyersed,  and  the  demurrer 
to  the  amended  bill  sustained,  and  cause  remanded  for  further 
proceedings. 

SwAH,  0.  J.,  and  BBcncDHovF,  Boor,  and  Soruw,  JJ«,  con- 
curred. 


Thx  fbinoxfal  oau  n  orid  in  Comer  ▼.  Dodmm^  22  Ohio  St.  820^  to  tho 
point  tliAt  it  probttbly  makei  no  diffwenoe  whether  Judgment  liait  were  fixed 
before  or  after  the  order  of  eale  in  partition  was  entered,  where  the 
festtlta  in  a  sale  of  the  knd.  If  the  liens  were  obtained  jmiileiifo  life. 
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[9  One  BsAXB,49.] 

Kon  n  Pbisvmkd  to  bb  UKgATianBD  akd  Imdobsid  fob  Makib's  Ao 
OOMMODATIOH  where  it  is  in  hie  handa  before  dne,  althoogh  an  Indoned 
note  in  the  handa  of  the  maker  after  dne  is  presumed  in  law  to  hare 
performed  its  ofBoe,  and  to  hare  been  paid  off  and  taken  np  by  the 
maker. 

PfeiiTiOK  UNDEB  CoDB  OF  Pboosdubb  18  OooD  ON  Bbbob,  after  Terdiot  or 
a  finding  by  the  ooort  of  all  the  issues  in  favor  of  the  plaintiff,  where  it 
states  facts  which,  if  proved  on  the  trial,  woold  constitute  a  good  jprtma 
foide  case  for  the  plaintiff. 

kroanam  nr  Amsweb  mat  Cubb  Pmnoir,  defective  in  material  allega- 
tions. 

Pbbbumption  as  to  Tbatxbsb  or  FAon  Bzatxd  nr  Ahswkb,  and  the  find- 
ing of  the  court  or  jury  upon  thoee  facts;  as  provided  in  section  127  of 
the  Ohio  code  of  procedure,  appUes  only  to  such  facts  stated  in  the  an- 
swer as  are  inconsistent  with  the  averments  of  the  petition. 

VlsniNOS  or  Fact  bt  Goubt  Below  will  kot  bb  Rbvuwbi>  oir  Bbbob 
to  asoettain  whether  they  are  sustained  by  the  evidenoe. 
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Kan  iNBoancD  for  Aoooxodasion  or  Mak»r,  iob  Spioiaii  Pubtcsb  of 
being  diaoonnted  at*  oertain  bank,  may  be  pledged  aa  ooUatenlaecuilgr 
by  bim  before  dne  to  othera,  who  are  ignorant  of  the  apedal  nndentand- 
ing;  and  the  fact  that  the  note  waa  preyiooaly  offered  for  diaoonnt  makea 
no  difference  to  the  persons  to  whom  pledged,    P«r  Brinkerhofl^  J. 

Kon  Ikdobsed  iob  AcocauumAtios  or  Makkr  doib  hot  Bsoomb  Fmro- 
Tus  Orricxo  by  ita  pledge  aa  collateral  secnrity,  but  it  may  be  again 
pledged  for  the  remainder  of  the  period  which  it  has  to  run  before  m»- 
tmity,  if  the  indoraement  ia  not  apodal,  and  the  note  ia  not  recalled  by 
the  indoraer  by  notice  to  the  pledgee  during  the  oontinnanoe  of  the  firaft 
pledge.    Per  Brinkerhofl^  J. 

ImwBaiB  or  Kon  n  not  Dugbaboxd  bt  Rbniwal,  without  notioe^  of 
another  note,  for  which  it  ia  pledged,  the  renewal  not  extending  the 
credit  beyond  the  period  iHien  the  pledged  note  would  mature.  Per 
Brlnkerhoff,  J. 

AonoN  by  the  defendants  in  error,  Shaffer  k  Curtis,  against 
the  plaintiffs  in  error,  John  W.  Erwin,  Clark  Lane,  and  Callen- 
der,  Waterson,  &  Seward,  to  recover  the  sum  of  one  thousand 
dollars.    The  facts  are  stated  in  the  opinion. 

Uwmas  MiUikin  and  A.  O.  Ihurman^  for  the  plaintifb  in 
error. 

N.  O.  McFartand  and  0.  P.  WolcoU^  for  the  defendants  in 
error. 

By  Court,  BBnnoEBBorv,  J.  1.  It  will  be  most  convenient  to 
consider  the  third  assignment  of  error  first.  The  only  exception 
taken  in  aigument  to  the  sufficiency  of  the  petition  is  this: 
"That  it  is  not  averred  in  the  petition  that  Erwin'  and  Lane 
were  accommodation  indorsers;  nor  is  it  otherwise  averred  or 
shown  that  Callender,  Waterson,  &  Seward  had  any  right  or 
power  to  hypothecate  the  two-thousand-dollar  note.'' 

To  this  exception,  we  think,  it  is  well  answered:  1.  That 
although  an  indorsed  note  in  the  hands  of  the  maker  after  due 
is  presumed  in  law  to  have  performed  its  office,  and  to  have 
been  paid  off  and  taken  up  by  the  maker,  yet  no  such  presump- 
tion arises  in  the  case  of  such  note  before  due;  but  that,  on  the 
contrary,  in  such  case  it  is  a  matter  of  legal  presumption  that 
the  note  is  unsatisfied,  and  is  indorsed  and  placed  in  the  hands 
of  the  maker  for  his  accommodation:  Wallace  v.  Branch  Bank  ai 
Mobile,  1  Ala.  665;  Maiddin  v.  Branch  Bank  at  Mobile,  2  Id.  602; 
StaU  V.  GaiskiH  Bank,  18  Wend.  478.  It  is  said,  however,  that 
these  are  presumptions  of  evidence  merely,  and  not  presump- 
tions  in  pleading.  Be  this  as  it  may  under  the  system  of  plead« 
ing  at  common  law,  we  think  that  under  the  code  of  civil  pro* 
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oedure,  and  after  yerdict  or  a  finding  bj  the  oonrt  of  all  the 
issues  in  the  case  in  favor  of  the  plaintiff,  a  petition  stating  facta 
which,  if  proved  on  the  trial,  would  constitute  a  good  prima /acta 
case  for  the  plaintiff,  must  be  held  good  on  error.  2.  We  think 
also  thisexception  to  the  petition  is  well  answered  bj  the  fact  that 
the  answers  of  Erwin  and  Lane  aver  that  they  were  aocommo* 
dation  indorsers;  and  even  supposing  the  petition  to  be  in  itself 
defective,  it  is  helped  out  and  cured  bj  these  avezments  of  the 
answer. 

To  this  it  is  replied,  that  by  the  provisions  of  section  127  of 
the  code,  these  allegations  of  the  answer  are  deemed  in  law  to  be 
controverted  by  the  plaintifb;  and  that,  moreover,  the  court  in 
this  case  expressly  find  the  facts  stated  in  the  answer  to  be  unsus- 
tained  by  the  evidence.  It  seems  to  ub,  however,  that  the  pre- 
sumption of  law  as  to  the  traverse  of  facts  stated  in  the  answer, 
and  the  finding  of  the  court  or  jury  upon  those  facts,  must  in 
reason  be  held  to  apply  only  to  such  facts  stated  in  tiie  answer 
as  are  inconsistent  with  the  averments  and  claims  of  the  pe« 
tition. 

2.  The  remaining  first  two  assignments  of  error  may  be  con* 
sidered  together.  They  amount  to  this:  that  the  facts  of  the 
case,  as  proved  and  shown  by  the  testimony  embodied  in  the  bill 
of  exceptions,  did  not  warrant  the  court  below  in  rendering 
judgment  for  the  plaintiffs. 

The  question  made  as  to  the  sufficiency  of  the  petition  being 
disposed  of,  and  the  court  below  having  found  all  the  issues  of 
fact  in  the  case  in  favor  of  the  plaintiffs,  we  are,  by  these  assign- 
ments of  error,  now  asked  to  review  the  finding  of  the  facts  by 
the  court  below,  and  to  determine  whether  that  finding  is  sus- 
tained by  the  evidence.  It  has  been  twice  unanimously  decided 
by  this  court  that  this  cannot^  under  the  law  as  it  then  stood, 
be  required  at  our  hands;  first  in  House  v.  JSBiot,  6  Ohio  St. 
4G7;  and  in  Oest  v.  Senner^  7  Id.  75.  This  disposes  of  the  case. 
But  inasmuch  as  it  has  been  vezy  strenuously  insisted  that 
there  was  no  evidence  whatsoever  to  sustain  the  finding  and 
judgment  of  the  court  below,  I  propose  for  once  to  perform  a 
work  of  supererogation,  and  have  looked  into  the  testimony; 
and  it  seems  to  me  that,  on  the  testimony  in  the  case,  the  court 
below  was  clearly  right  (though  as  to  this  my  brethren  express 
no  opinion).  The  case  as  it  appears  in  the  teetimonj  is  sub- 
stantially this,  no  more  or  less: 

On  the  twenty-ninth  of  October,  1868,  Thomas  W.  Waterson, 
of  the  firm  of  Oallender,  Waterson,  k  Seward,  came  to  the  bank- 
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ing-booM  of  Shaffer  ft  Ourtasy  and  requaatod  ftham  to  diaooimt 
a  promiflKxiy  note,  whiah  reads  aefollows: 

fa.OOO.  Hamilioh,  OoL  S7,  1868. 

**  Ninety  daja  after  date,  we  promiae  to  pay  to  the  order  ot 
John  W.  Brwin  two  thoaaand  dollars,  yaloe  reoeired. 

«  CixuDinEB,  WATEsscnr,  ft  Skwaxd.^ 

Indorsed:  •'Jcim  W.  Erwin,  Olark  Lane/' 

Shaffer  ft  Curtis  decUned  to  diseonnt  the  note,  on  aooonnt 
of  the  length  of  time  it  had  to  run.  At  that  time  Oallender, 
Watorson,  ft  Seward  had  a  note  for  one  thousand  dollars,  pay- 
able to  the  order  of  Lewis  D.  Campbell,  and  indorsed  by  him, 
falling  due  at  said  bank.  It  was  agreed  between  Oallender, 
Watorson,  ft  Seward  and  Shaffer  ft  Curtis  that  the  note  for  one 
thousand  dollars,  upon  which  Campbell  wasindorser,  should  be 
renewed  for  sixty  days,  by  the  note  of  Callender,  Waterson,  ft 
Seward,  and  that  Shaffer  ft  Curtis  should  hold  said  two-thou- 
aand-dollar  note  as  collateral  security  for  the  payment  thereof — 
said  Shaffer  ft  Curtis  taking  interest  at  the  rate  of  twelve  per 
eent  in  advance. 

The  note  for  one  thousand  dollars  fell  due  December  31, 1863, 
and  was  renewed  by  a  similar  note  being  given  for  twenty-seven 
days,  at  the  same  rate  of  interest. 

Said  two-thousand-dollar  note  was  regularly  protested  when 
it  fell  due,  and  notice  given  to  the  indorsers  Ihatihey  would  be 
looked  to  for  payment.  They  were  also  notified,  in  the  same 
instrument,  that  it  was  held  by  Shaffer  ft  Curtis  as  collateral 
security  for  the  payment  of  the  said  one-thousand-dollar  note. 

It  was  understood  by  Erwin,  when  he  indorsed  said  note,  that 
it  would  be  discounted  at  the  Eaton  Bank;  and  it  was  first  offered 
there.  Of  this  understanding  and  offer  at  the  Eaton  Bank, 
Shaffer  ft  Curtis  had  no  knowledge.  The  note  was  blank  as  to 
date  when  indorsed  by  both  Erwin  and  Lane. 

Callender,  Waterson,  ft  Seward  failed,  and  made  a  general 
assignment  of  all  their  effects  on  the  fourteenth  of  January, 
1854.  Erwin  and  Lane  made  no  inquiry  about  their  note,  and 
did  not  know  where  it  was,  until  after  the  failure  and  assign- 
ment of  Callender,  Waterson,  ft  Seward.  They  were  accommo- 
dation indorsers  merely,  and  supposed  to  be  such  by  Shaffer  ft 
Curtis  when  they  took  the  note. 

Now,  admitting^  for  the  time  being,  what  is  by  no  means 
clearly  established  by  proof,  that  Erwin  and  Lane  indorsed  this 
note  for  the  speoial  purpose  of  having  the  same  discounted  at 
the  Eaton  Bank,  still,  those  indorsements  being  made  for  the 


Deo.  1858.]  "Ekwis  v.  Shaiteb.  617 


of  Oallender,  Waterson,  &  Seward,  and  Shaffer 
&  Oiirtia  being  ignorant  of  the  special  nnderatanding  with  which 
the  indoraements  were  made,  Callender,  Waterson,  &  Seward 
had  a  right  to  hypothecate  it  before  due  to  them,  and  they  had 
a  right  to  receive  it  aa  a  collateral  secnrilyfor  a  loan  then  made, 
or  to  pay  or  Beoore  an  antecedent  debt,  or  to  Bostain  the 
credit  of  the  makers  in  any  other  way:  Orandin  y.  Le  Moy, 
a  Paige,  609;  Bank  of  Rutland  ▼.  Buck,  5  Wend.  66.  And 
Shaffer  &  Oortis  being  ignorant  of  the  special  understanding,  if 
any,  with  which  the  note  was  indorsed,  the  fact  that  the  note 
had  been  offered  for  discount  to  themselves  or  others,  before 
hypothecation  to  them,  could  make  no  difference  to  them;  for, 
for  all  purposes  of  business  with  bona  Jide  holders  for  value, 
without  notice  of  the  special  understanding  with  which  it  was 
indorsed,  the  note  was  as  perfectly  at  the  command  of  the 
makers  as  if  it  had  been  made  by  Erwin  and  Lane  to  them.  As 
to  Shaffer  &  Ourtis,  without  notice  of  the  special  understanding, 
the  case  is  as  if  that  special  understanding  had  no  existence, 
and  the  note  was  perfectly  at  the  command  of  the  makers  for 
any  legitimate  transaction  with  bona  Jide  parties,  during  the 
period  which  the  note  had  to  run;  they  might  pledge,  redeem, 
and  repledge  it  as  often  as  their  necessities  or  convenience,  in 
aid  of  which  it  was  indorsed,  might  require.  If  the  indorsers 
had  intended  to  restrict  the  use  of  the  note  to  a  special  purpose, 
they  might  have  secured  that  end  by  a  special  indorsement;  but 
failing  to  do  this,  and  giving  to  the  note  a  general  currency, 
and  failing  also  to  keep  track  of  the  note  and  to  recall,  by  notice 
to  Shaffer  &  Ourtis,  during  the  period  for  which  it  was  first 
pledged,  the  general  credit  which,  by  their  indorsement,  they 
had  imparted  to  it,  it  did  not,  by  the  first  pledge,  become  func- 
tus officio,  and  might  well  be  again  pledged  for  the  remainder 
of  the  period  which  the  note  had  to  run  before  maturity:  Fall 
River  Union  Bank  v.  WUlard^  5  Met.  216;  see  also  Ghickopee 
Bank  v.  Chopin,  8  Id.  40;  and  Mohawk  Bank  v.  Corey,  1  Hill 
(N.  T.),  613. 

The  renewal  of  the  note  of  one  thousand  dollars,  for  the 
security  of  which  the  two-thousand-dollar  note  was  pledged — 
that  renewal  not  extending  the  credit  given  beyond  the  period 
when  the  two-thousand-dollar  note  pledged  would  mature — 
cannot,  on  any  principle  with  which  I  am  acquainted,  be  made 
available  as  a  defense  by  the  indorsers.  To  the  contracts  of 
pledge  they  were  not  parties.  They  might,  doubtless,  have 
made  themselves  so  by  an  indorsement,  special  and  restricted  in 
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its  terms/ or  by  notice  to  Shaffer  &  Ourtis  during  the  continu- 
anoe  of  the  first  pledge;  bat  neither  of  these  things  was  done; 
they  gave  general  currency  and  credit  to  the  two-thousand- 
dollar  note  for  the  time  which  it  had  to  run;  to  the  contract 
embodied  in  that  note,  and  that  alone  they  were  parties;  ihej 
were  parties  only  in  the  character  of  indorsers,  and  they  had 
only  the  rights  of  indorsers;  which  were  to  be  duly  notified  of 
the  demand  and  non-payment  of  the  note  which  they  had 
indorsed;  and  this  notice  was  given,  and  fixed  their  liability  to 
the  amount  for  which  the  note  had  been  pledged.  And,  it 
seems  to  me,  it  can  be  claimed  that  they  were  entitled  to  notice 
of  the  non-payment  of  the  first  note,  for  the  security  of  which 
their  note  was  pledged,  or  to  be  consulted  in  reference  to  its 
renewal,  with  no  more  reason  than  it  could  be  so  claimed  if 
they  had  made  a  note  to  Oallender,  Waterson,  &  Seward,  and 
lent  it  to  them,  without  restriction,  for  their  accommodation. 
Judgment  affirmed. 

SwAH,  0.  J.,  and  Pjsgs,  J.,  concurred. 

SooTT,  J.,  haying  formerly  been  of  counsel,  did  not  sit  ia 
this  case. 

SuTuvr,  J.,  delivered  a  dissenting  opinion. 


P0SSB810N  OT  IxDOBasD  Non  bt  Maris  n  PanaMrrnn  Svmssos 
that  it  was  indorsed  for  his  aocommodatioa:  Overton  t.  Haardm^  6  Goldw. 
877;  Lemome  t.  Bank  of  North  America,  3  Dill.  62;  Brown  t.  Brnk^  41  (Mils 
Bt.  464,  all  citing  the  principal  case. 

A0COICMODAT10N  Paper,  Mannkb  of  its  Usb:  See  Lord  ▼.  Ocean  BatJt, 
69  Am.  Dec.  728;  Kimbro  v.  Lyttk,  31  Id.  686,  and  notes  thereto.  The  prin* 
cipal  case  is  cited  in  flrti  Nat.  Bank  ▼.  Fowler,  36  Ohio  St  629,  to  th«  poiBl 
that  the  transfer  of  a  note  for  other  than  the  designated  pnrpose  binds  th« 
Borety. 

The  pbinoipal  oasb  n  oitkd  in  Middlepori  WooUn  MHU  Co,  t.  TVtei^  35 
Ohio  St.  266,  to  the  point  that  a  defective  statement  in  a  petition  may  be 
aided  by  averments  in  a  subsequent  pleading;  and  in  Ora^niford  t.  BaUerJiM^ 
27  Id.  426,  to  the  point  that  a  defective  statement  in  a  petition  of  a  eanse  of 
action  is  not  a  ground  for  reversal  of  judgment,  if  the  facts  stated,  when  weQ 
stated,  oonstitate  a  eanse  of  action;  but  in  Ide  v.  ChmrddU,  14  Id.  S76^  H 
WM  held  inapplioabl6»  under  the  legislation,  on  the  point  that  Sniliny 
Imum  of  faol  wto  not  opoi  to  reriew;  and  see  Trnner  t.  jfWnsr,  17  Id.  461. 
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Masses  v.  Bowen. 

[19  PBOmHTAaU  8lAlB»  IM.] 

CmmoL  Dbawv  so  AHonm^s  Osdkb,  indoiMd  by  th«  latter  «id  paidv  It 
preiamptiTe  eYidsnoa  that  its  amoimt  wai  paid  to  tha  payaa  oo  aoeooat 
of  a  debt  ■hown  to  have  esated  at  that  tfaiio»  and  tha  oheek  oaimot  ba 
exdaded  on  tha  ground  that  it  belonga  to  a  diffemt  teuiMMtlon,  vatU 
the  preaomptlon  ii  oreroome  by  pro<tf  • 

Amumpbit.  On  the  trial  below,  plaintiff  prored  Taricms  in- 
debtedness by  defendant  to  him.  A  oheok  drawn  by  defend- 
ant in  favor  of  plaintiff,  indorsed  by  and  paid  to  him,  was  offered 
in  evidence  against  plaintiff's  objection,  to  prove  part  payment 
of  the  indebtedness.  It  was  rejected  by  the  oonrt,  and  exoep- 
tions  noted  by  defendant. 

Donnel^  for  the  plaintiff  in  error. 

Packer  and  BookafMer^  for  the  defendant  in  error. 

By  Court,  Lowan,  J.  The  plaintiff  below  having  shown  thai 
the  defendant  was  indebted  to  him,  we  must  presmne  that  a 
payment  made  to  him  by  the  defendant,  after  such  debt  aoomed, 
was  made  on  account  of  the  debt  If  it  was  really  made  on 
some  other  acoount,  we  must  have  some  evidence  of  this  before 
we  can  change  the  presumption. 

A  check  by  the  defendant  to  the  plaintiff's  order,  indorsed 
l^  him  and  paid,  is  evidence  that  the  amount  of  it  was  paid 
to  the  plaintiff  on  account  of  such  debt  as  we  know  to  have 
existed,  and  it  cannot  be  excluded  because  the  court  may  think 
it  belongs  to  a  different  transaction. 
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If  the  plaintiff  gives  eTidenoe  that  it  was  giwen  on  another 
aooount,  the  joiy  most  decide  how  the  fact  is. 
We  think  the  check  ought  to  have  gone  the  jnrj. 
Judgment  reveraedy  and  a  new  trial  awarded* 


Oimre  oa  Takotq  Nmcviabls  Dkar  ob  Non  ia  prima /atk  •tUmm 
of  pftymcot  of  dobtt  Bamgor  t.  Wanm,  50  Am.  Doc.  607|  flbuwiwy  ▼.  JUed, 
Id.  679;  And  note  681{  LmeB  Y.LatOk  86  Id.  852;  KemaU  t.  AuKy,  Id. 
717;  and  a  oegotiablB  note  or  order  draws  by  a  debtor  and  aeoapted  by  a 
creditor  is  preanmed  to  be  an  extingniahment  of  the  original  debt;  Varmr  ▼. 
NcbUbonufi^  11  Id.  49,  and  note  53;  thia  preaompiion  may  be  rebutted  by 
ahowing  a  different  agreement  by  the  partiea:  Id.;  note  to  Qlmik  ▼.  Smkk^  20 
Id.  462;  ButtM  ▼.  Deim,  85  Id.  389;  Shuwma^  r.Mttd,  56  UL  679;  JMU^ 
▼.  Bodm  Irm  Cb.»  51  Id.  60,  and  note  73. 


Wallace  v.  Floyd. 

tv  TmamxLWAnA  Sum,  IM.] 

Kiw  TaiALOAVBov  BB  Oeahtsd  npon  terma  ehanging  tha  aalan  ol  a  oaa- 

tnot  and  abutting  ontthe  eTidenoe  to  anpport  it. 
Fbw  Texal  Quanvmd  upon  Tebmb  that  defenae  may  bo  made  '^aa  to  the 

▼atae  of  plaintiff'a  aervioee  "  doea  not  reatriet  or  preaeribe  the  aaode  or 

kind  of  proof  by  which  the  valne  of  aerfioea  ia  to  be  aaeerNJned. 
Most  Batufaoiobt  Fboov  of  Stakiubd  ov  VALva  or  BaaTiOM  u  that 

which  the  parties  fix  for  theinselvea. 
BraciAL  CoRTKACT  Fixmo  TxRua  and  oonditiona  on  which  one  party  ahall 

aenra  another  ia,  in  the  abeence  of  proof  altering  or  raanindrag  it^  oca- 

dnaive. 
Ora  WTLL  SiETS  ON  Old  Tniu  if  he  agree  to  aenre  another  for  a  apecified 

time  at  a  atipalated  anm  and  he  oontinnea  longer  In  aerrioa^  in  the  abaeaoe 

of  a  special  bargain  altering  or  enlarging  the  original  agraemoat. 

Tn  opinion  contains  the  facts. 

Bigham  and  Watson,  for  the  plaintiff  in  error. 

Penney  and  Sterrett,  for  the  defendant  in  error. 

By  Court,  ABBumoNa,  J.  Nathan  Floyd,  who  was  plaintiff 
below,  brought  suit  against  W.  W.  Wallace,  for  three  years 
and  three  months'  services  as  clerk  at  lion  City  Furnace.  He 
declared  in  asgumspit  in  the  common  counts  and  on  a  qitanium 
meruit.  The  pleas  were  non  assumpsit^  payment,  etc.  The  cause 
was  arbitrated,  and  an  award  filed  in  favor  of  plaintiff  for  two 
hundred  and  ninety-nine  dollars  and  fourteen  cents,  from  which 
he  appealed,  and  on  a  trial  in  court  obtained  a  verdict  for  six 
hundred  and  fifty  dollars.  The  defendant  Wallace  moved  for  a 
new  trial,  and  on  the  seventeenth  of  March,  1854,  after  wtfCQ- 


1857.]  Wallace  v.  Floyd.  621 

ment.  hj  oonsent  of  oovnael,  on  payment  of  the  amonnt  of  the 
awiird,  with  interest  and  costs,  the  retdict  was  set  aside  as  to  the 
residue  of  plaintiffs  claim,  and  defendant  let  into  a  defense  as 
to  the  Talae  of  plaintiffs  services. 

The  cause  again  came  on  for  trial,  and  in  the  conrse  of  it  the 
defendant  Wallace  alleged  and  proved  a  special  contract  at 
three  hundred  dollars  per  annum*  And  prajed  the  court  to  in« 
stmct  the  jury:  1.  That  if  the  jury  believe  that  the  plaintiff 
engaged  to  serve  the  defendant  at  a  fixed  salary  per  year,  he 
cannot  recover  more  than  the  amount  agreed  upon;  2.  That  if 
defendant  made  a  bargain  at  a  fixed  sum,  and  continued  till  he 
left  without  a  special  bargain  to  raise  his  salary,  he  is  bound  by 
his  original  contract;  the  presumption  being  that  he  continued 
under  the  same  contract. 

To  these  points  the  court  answered:  **  We  decline  to  charge 
as  requested  in  the  foregoing  points.  When  the  verdict  was  set 
aside,  it  was  on  terms  that  the  defendant  might  take  defense  as 
to  the  value  of  the  plaintiffs  services.  That  is  the  issue  in  this 
case.  The  jury  will  determine  from  the  whole  evidence  what 
was  the  value  of  the  plaintiffs  services.'* 

It  is  very  true,  as  contended  for,  that  courts  in  granting  new 
trials,  have  a  right  to  make  terms. 

The  terms  usually  made  are  such  as  relate  to  the  payment  of 
costs,  the  compliance  with  rules  of  court,  or  with  some  stipu« 
lation  not  affecting  the  merits  of  the  controversy.  But  to  make 
terms  which  would  change  the  nature  of  a  contract,  or  shut  out 
the  evidence  necessary  to  support  it,  might  be  an  exercise  of 
power  not  calculated  in  a  very  high  degree  to  promote  the  in- 
terests of  the  parties.  When,  however,  the  terms  on  which  a 
new  trial  is  granted  are  spread  on  the  face  of  the  record,  their 
meaning  is  not  to  be  gathered  from  any  latent  intention  that 
may  have  existed,  but  from  the  import  of  the  language  used. 
It  is  admitted  by  the  aigument  of  the  counsel  for  the  defendant 
In  error  that  the  points  submitted  on  the  part  of  Wallace,  as 
abstract  propositions,  are  correct,  but  it  denies  their  application 
to  this  case.  He  insists  that  according  to  the  terms  of  the 
order  granting  a  new  trial  the  issue  was  **  as  to  the  value  of  the 
plaintiffs  services.''  That  the  question  was  not  how  much 
Wallace  agreed  to  give  or  lloyd  proposed  to  take,  but  simply 
how  much  the  services  were  worth  independent  of  the  contract, 
and  the  error  of  the  court  waa  in  thinking  with  the  claimant's 
counseL  The  terms  of  the  order  did  not  restrict  or  prescribe  the 
mode  or  kind  of  proof  by  which  the  value  of  the  services  was  to 
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be  atoertftined.  I  know  of  no  standard  of  Talue  Chat  oonld  be 
more  satisf aotory  than  that  which  the  parties  fix  for  thenselTes, 
and  where  there  is  a  spedal  oontraot,  fixing  the  tenns  and  con- 
ditions on  which  one  party  shall  serve  another,  in  the  absence 
of  proof  rescinding  or  altering  it,  it  is  condnsEve.  If  a  tenant 
holds  over  without  notice  to  qtiit,  or  a  new  contract,  the  terma 
and  conditions  of  his  old  lease  will  goTcm.  So  if  a  man  agree 
to  serre  another  for  a  month  or  year,  at  a  stipulated  sum  per 
month  or  year,  and  silently  continnes  longer  in  the  senrioe,  it 
will  be  on  the  old  terms. 

If  there  was  a  special  contract  existing,  it  was  the  duty  of 
Floyd  to  gire  notice  to  his  employer  if  he  wished  to  altar  or 
enlarge  its  terms;  and  it  would  then  have  been  incumbent  on 
Wallace  to  accede  to  the  demand  or  terminate  the  service.  The 
court  said,  in  answer  to  the  defendant's  offer:  ''The  inquiry  is 
as  to  the  value  of  plaintiff's  services,  and  not  as  to  the  contnot- 
price;  and,  so  &r  as  the  evidence  may  tend  to  show  their  value, 
it  is  admitted*"  From  this  the  jury  might  vezy  readily  suppose 
that  the  "  contract-price "  was  excluded,  and  that  it  was  only 
the  other  evidence  in  the  cause  from  which  they  could  fix  the 
value.  If  no  contract  was  proved,  this  might  be  correct.  But 
if  there  was  a  special  agreement,  as  is  alleged,  not  changed  or 
rescinded,  it  would  control;  and  it  was  error  to  mingle  it  with 
other  evidence  to  enhance  the  value. 

Judgment  reversed,  and  tmnire  is  novo  awarded. 


BftaoT  or  Kiw  Tbial  grsnted  on  ganenl  temu  fai  to  reopca  aE 
ttM  OMue:  Fotter  t.  BrowntHg^  67  Am.  Dto.  606. 

Whui  Pabtt  18  HiBiD  at  an  agreed  prioe  for  a  certain  tfau^  and  ooatin- 
«•■  in  the  lame  amployment  after  the  expiration  of  the  time  agreed  npoQ 
without  any  mew  agreement^  the  presnmptioa  is  that  the  parties  nndanrtend 
that  the  original  rate  of  compensation  ia  to  be  oontinned,  and  there  can  be  no 
reoorery  npon  a  quemimn  msntU:  Rank  t.  AWrigki,  86  Pa.  Bt.  171,  dtlng 
the  principal 
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[39  PannRLTAmA  Bsaxb,  IM.] 
Wnai  CoamuiCt  or  LnuaAKci  RaQumn  iMMSDiAm  Noma  to 
of  any  Iom  Inanred  agafaut^  a  delay  of  eleven  daya  la  net  a 
with  the  ocntraoti  and  where  no  reaaonable  ezonaebgivwi  foraooh  delay, 
the  inaorer  la  diaohaiged  from  liability. 
DnoBABaaD  LuaniirT  xxua  hot  Riattaoh,  nor  ii  waivw  of  dafeot  in 
notloe  of  loaa  eetabllahed  by  the  inanreni  having  reoalved  tiia  aotioa 
without  olfaction,  giving  to  the  inanred  direotiona  about  making  oat  a 
atatement  of  Ua  loaa,  and  enramfaatlcBa  by  the  inasM^  agent 
the  nature  of  it. 
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Aanoa  on  a  policy  of  insoraBoe  obtained  by  plaintiff  of  de* 
fBodanti.  Attached  to  the  policy  was  a  by-law  of  the  oompftny 
reqmxing  notioe  to  be  giren  them  forthwith  in  ease  of  loss. 
The  property  insured  was  homed  and  destroyed  on  May  2, 
1851.  On  the  thirteenth  of  the  same  month,  plaintiff  notified 
defendants  in  writing  of  his  loss,  the  receipt  of  which  notice 
was  acknowledged  by  defendants  by  letter  on  the  serenteenth 
of  Uay,  no  objection  being  made  as  to  the  time  when  the  notice 
was  reoeiyed;  and  on  the  nineteenth  of  the  same  month  de- 
fendants by  letter  instructed  plaintiff  how  to  make  out  a  state- 
ment of  his  loss.  This  he  did,  and  such  statement  on  oath  was 
sent  to  the  defendants  on  the  twenty-sixth  of  the  same  month. 
Soon  after  notice  of  loss  was  given,  the  agents  of  defendants 
iuTestigated  the  cause  and  extent  of  the  loss.  On  the  trial 
below,  the  court  charged  that  on  the  above  fiicts  the  plaintiff 
was  not  entitled  to  recover,  and  he  expected. 

Thompson  and  ManhaU,  for  the  plaintiff  in  error. 
Walker  and  Lane,  for  the  defendants  in  error. 

By  Court,  Lowaii,  J.  We  must  decide  this  case  according 
to  the  contract  law  established  by  the  parties  for  the  definition 
of  the  relation  between  them.  We  may  modify  that  contract 
law  so  as  to  give  it  an  equitable  adaptation  to  unanticipated 
erents,  but  we  cannot  establish  or  introduce  another  in  its 
stead.  Certainly  it  is  a  contract  condition  of  the  defendants' 
liabiUiy  that  they  shall  be  immediately  notified  of  any  loss  in- 
sured against,  and  we  cannot  dispense  with  a  compliance  with 
this  law,  unless  the  plaintiff  shows  some  proper  excuse  for  his 
non-compliance.  We  think  a  delay  of  eleven  days  in  giving 
notice  is  not  a  compliance  with  the  contract,  and  that  the  plaint- 
iff has  presented  no  reasonable  excuse  for  this. 

Then,  by  the  terms  of  the  contract,  the  defendants  are  dis- 
ehazged  from  liability.  But  it  is  supposed  that  the  liabilily 
may  reattach,  because  there  was  a  waiver  of  the  defect  in  the 
notioe  by  the  secretary  of  defendants  having  received  it  without 
olqection,  and  giving  to  plaintiff  some  directions  about  making 
oat  the  statement  of  his  loss,  and  in  the  fact  that  one  of  the 
defendants'  agents  made  some  examinations  respecting  the 
nature  of  the  loss.  Tet  when  these  acta  were  done,  the  defend- 
ants were  free  from  their  contract;  and  we  do  not  see  how  such 
sets  could  re-establish  it,  for  we  do  not  discover  that  the  agents 
bad  authority  for  that,  or  intended  to  exercise  it,  or  that  there 
was  any  consideration  to  sustain  it:  Barclay  v.  Weaver^  19  Fla. 
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St.  401.  And  these  aots  may  be  aeoonnted  for,  beeanae  tii* 
plaintiff  had,  in  his  notice,  set  np  an  exonae  for  hia  delaj» 
which  the  agents  might  hare  snppoaed  would  be  prored;  bat 
it  has  not  been.  And  besides  all  this,  the  oonrt  left  it  as  a 
queetion  of  fact  to  the  joiy  to  decide  whether  or  not  there  had 
been  any  waiver,  and  were  not  asked  to  give  any  more  partieular 
instmctiotts  in  relation  to  the  sabjecL 
Judgment  affirmed. 

Whbkb  ST  CoKDiTioini  OF  FouoT  er  IvmnuHoa  Nonoa  of  Lobs  m 
RiQUXKSD  to  be  giren  forthwith,  it  ia  only  neoenaiy  that  moh  notloe  bo 
l^ven  with  due  diligenoe  nnder  all  tiio  oizoaimtaiioM  of  the  cam:  Si.  Ltmk 
Ina.  Co.  T.  Kj/le,  49  Am.  Dee.  74. 

iKsuBiai,  BT  Rbobitino  Nonca  of  Lom  without  making  objeetiona  to  iti 
not  being  giren  in  time,  does  not  thorefyy  waiTe  such  notioe:  Si*  Lamm  Intm 
Co.  ▼.  K^lt^  49  Am.  Deo.  74,  uid  note  81. 

What  Dzkud  Waivkb  bt  Inbubbb  in  defect  or  insnffioienoy  of  notioo 
of  loes:  Clarh  ▼.  ^010  JBSnglaTid  Ina.  Co.,  63  Am.  Deo.  44,  and  note  62. 

Pabtixs  to  Gonteagt  of  iMBUBAirGB  hftTe  the  right  to  stipaUte  in  regard 
to  the  mode  and  time  of  estimating  or  yaloing  a  loss  when  it  ooonra,  or  each 
other  matters,  within  the  scope  of  a  fair  transaction,  as  they  may  see  propers 
CommmweaUh  Iru.  Co.  ▼.  SenneU,  Barr  dt  Co.,  37  Pa.  St.  208;  and  it  haa 
long  been  settled  that  the  conditions  annexed  to  a  policy  of  insoxanoe  haTO 
the  same  effect  as  if  they  were  incorporated  in  the  policy  itself:  J>edkar  r. 
Stats  Mutual  Ina.  Co.,  38  Id.  133;  Qirard  Hfe  Im.  Co.  r.  JMimI  /m.  Ca, 
97  Id.  28,  all  citing  the  principal  case. 

Thb  pbincipal  0A8B  IS  gitbd  as  controlling,  in  Bdward*  r.  Ljfcomk^g 
County  MvtMal  In».  Co.,  76  Pk.  St.  380,  where  the  ooort  say  that  eighteen 
days  is  not  reasonable  notice  of  loss  happening  nnder  a  policy  of  inanranca 
requiring  notice  to  be  given  forthwith  to  the  insurer  in  oaae  of  loaa;  in  Drai$ 
T.  Famur^  Union  Ina.  Co.,  3  Grant  Cas.  326,  it  is  cited,  where  it  ia  hald  that 
waiver  of  notice  is  a  qnestion  for  the  jury,  when  the  policy  required  that 
notice  of  loss  should  be  furnished  the  company  forthwith,  and  the  agent  of 
the  company  resided  near  where  the  fire  occurred,  knew  of  it,  but  failed  to 
notify  his  principal,  who  afterwards  repaired  to  the  place  of  the  fire,  adjusted 
other  losaesp  examined  but  did  not  settle  this  one,  and  afterwards  aoatained 
a  nonsuit  by  putting  his  defense  on  the  ground  of  want  of  written  notice 
forthwith  after  the  fire;  and  in  Weat  Branch  Ina.  Co.  r.  ffe^fmaHoi,  40  Pa. 
St.  298,  the  principal  case  is  cited  to  the  point  that  notioe  of  loss  is  a  condi- 
tion precedent  to  the  right  of  rccoTcry,  and  where  it  is  stipulated  to  be  given 
forthwith,  the  condition  imposes  upon  the  assured  due  diligenoe  under  the 
circnmstances,  the  case  here  cited  holding,  however,  that  notioe  of  loss  five 
days  after  its  occurrence  was  sufficient.  In  Wo\f  v.  Weatem  Union  Telegraph 
Co.,  62  Id.  87,  the  defendants  were  held  not  liable  where  the  sender  of  a 
message  failed  to  comply  with  a  condition  in  the  printed  form  of  the  com- 
pany that  it  would  not  be  liable  for  any  damages  in  case  the  claim  ia  not  pre- 
sented within  sixty  days  after  the  message  ia  aant^  and  the  principal  caae  im 
cited,  the  court  saying  that  similar  provisions  in  poUdea  of  inanranoe  have 
been  held  to  be  good. 

Thb  fbinoifal  case  is  appbovxd  on  the  question  of  waiver,  in  Oirari 
F.  ic  M.  Ina,  Co.  v.  Htbard,  96  Pa.  8t  61,  where  it  is  held  that  waiw,  to  bt 
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effeotnal,  mast  be  intvntional,  and  to  oonstme  an  omission  to  do  something 
which  the  contract  of  insoranoe  does  not  require  into  a  rolnntary  waiTsr  of 
tho  rights  of  the  company  woald  be  a  perrersion  of  justice.  It  is  distin- 
goiahed  in  Ijycormng  County  Ina,  Co.  ▼.  SchoQerAerger,  44  Id.  261,  where  it  is 
•aid  that  the  court  has  never  held  that  a  waiver  of  a  condition  in  the  polioj 
of  insniranoe,  as  to  notification  of  loss,  may  not  take  place  during  the  ourrenoy 
«f  the  condition,  the  principal  case  clearly  implies  that  it  may,  and  only  de- 
«lda  that  in  that  ease  time  for  the  performance  of  the  oondition  had  passed. 


Looms  V.  Lane. 

[9t  TmrnamtufAMXA  Bzaxs.  9tt.] 

■Arnro  Jubudiotiok  to  hear  and  determine  civil  oanses  has  ooatnl 
over  its  process  of  execution.  This  power  carries  with  it  the  right  to 
determine  in  a  summary  manner,  and  without  the  interventioin  of  a  )niy, 
every  question  of  fact  and  law  which  may  be  involved. 

CovBT  MAT,  ON  MoTiOH  TO  8sv  ABiDB  ExBCDTiox,  direct  an  issue  to  ascer- 
tain facts,  but  this  is  for  its  own  satisfaction.  The  parties  have  no  right 
to  demand  it. 

Oomr  Haviko  JoBiSDioTioir  so  ItannaufnrB  Motion  to  8r  abidb  Bxb- 
cunoN,  its  decision  is  conclusive,  and  cannot  be  re-ezamined  in  a  col- 
lateral proceeding.    If  erroneous,  the  remedy,  if  any,  is  by  writ  of  error. 

AuMomD  Ebbob  Which  is  not  Subjbct  of  Rbvibw  on  a  writ  of  onrsr  or 
appeal  is  without  remedy,  and  ii  regarded  as  no  error. 

TnB  opinion  states  the  facts. 

Ihompton  and  Manhatt,  for  the  plaintiffs  in  enor. 

Lane  and  Walker,  for  the  defendant  in  error. 

Bj  Oonrt,  Lewis,  0.  J.  This  is  an  action  of  trespass  for  Urrj- 
ing  on  and  selling  the  goods  of  the  assignee  under  an  eieeation 
improperly  issued  against  the  assignor.  The  plaintiff  below 
established  his  title  under  the  assignment,  and  then  gare  eyi- 
dence  that  Ouy  Loomis  entered  up  a  judgment  against  B.  H. 
Hodge,  by  yirtue  of  a  warrant  of  attorney  annexed  to  a  bond, 
and  issued  a  Ji,  fa,  to  leyj  an  installment  mentioned  in  the 
condition,  three  days  before  the  said  installment  was  due  by  the 
terms  of  the  said  contract.  It  was  also  shown  that  the  goods  of 
the  assignee  had  been  seized  and  sold  under  this  execution,  thus 
prematurely  issued,  and  that  after  the  sale  the  court  of  common 
pleas,  on  a  full  hearing  of  the  parties,  ordered  the  execution  to 
be  set  aside.  That  decision  was  afterwards  alBrmed  on  error  by 
this  court.  There  is  no  separate  defense  raised  in  behalf  of  the 
sheriff.  He  therefore  stands  or  falls  with  the  plaintiff  in  the 
execution;  and  the  question  bdow  was  whether  the  latter,  after 
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the  writ  had  been  set  aside  by  the  courts  would  be  permitted  to 
re-examine  the  justice  of  that  decision,  and  for  that  purpose  tc 
giye  evidence  that  the  credit  had  been  obtained  for  the  periods 
named  in  the  condition  of  the  bond  bj  the  false  representation* 
of  Hodge  respecting  his  solvency. 

Eveiy  court  having  jurisdiction  to  hear  and  determine  civil 
causes  must  necessarily  have  control  over  its  process  of  execu- 
tion. The  existence  of  this  power  is  absolutely  necessazy  ia 
order  to  prevent  the  abuse  of  the  process  and  the  oppression  of 
suitors,  and  carries  with  it,  as  an  indispensable  incident  of  th» 
jurisdiction,  the  right  to  determine  every  question  of  fact  and 
law  which  may  be  involved.  This  determination  is  regularly 
made  in  a  summary  manner  without  the  intervention  of  a  jury. 
After  final  judgment  the  parties  have  no  further  day  in  court 
for  pleading  and  for  jury  trials.  If  they  had,  there  would  be  no 
end  to  litigation,  and  an  execution,  instead  of  being  the  end  ai 
the  judicial  proceeding,  would  be  but  the  beginning  of  a  new 
controversy. 

It  is  true  that  the  court  on  a  motion  to  set  aside  an  execution 
may  direct  an  issue  to  ascertain  facts,  but  this  is  for  its  own 
satisfaction.  The  parties  have  no  right  to  demand  it.  If  the 
sourt  of  common  pleas  had  jurisdiction  to  determine  the  motion 
to  set  aside  the  execution,  on  the  ground  that  it  issued  contrary 
to  the  express  terms  of  the  instrument  which  authorized  the 
|udgment,  it  follows  that  its  decision  is  conclusive,  and  cann«4 
be  re-examined  in  a  collateral  proceeding.  If  erroneous,  and 
the  error  be  one  which  may  be  examined  in  the  supreme  courts 
the  remedy  is  by  writ  of  error.  If  the  alleged  error  be  one 
which  is  not  the  subject  of  review  on  a  writ  of  error  or  appeal^ 
It  is  then  without  remedy,  and  must  not  be  regarded  as  an  error 
%i  all,  because  it  is  the  final  decision  of  the  only  tribunal  com* 
patent  to  give  a  conclusive  judgment  on  the  question. 

The  court  having  cognizance  of  the  judgment  was  the  proper 
tribunal  to  enforce  it  by  execution,  and  to  set  aside  executions 
improperly  issued  without  authority.  Its  decision  on  the  ques- 
tion of  fraud  in  obtaining  the  credit  may  not  conclude  that 
question  should  it  fairly  arise  in  any  other  eontroverey.  But 
here  the  fraud  is  offered  for  the  purpose  of  impeaching  the 
decision  on  the  execution,  and  it  was  properly  rejected,  because 
that  decision  cannot  be  thus  impeached. 

The  court  was  right  in  giving  the  instmetianB  complained  oi 
in  the  other  assignments  of  error. 

Judgment  afBrmed. 
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ExiouTioiis  ASS  UKOKB  CONTROL  OT  GouBT  Until  tale  under  them:  jEfor- 
ringmn  ▼.  (yMU^,  48  Am.  Dno.  704;  uid  srery  oomrl  if  Jiidgt  of  its  own 
f  rooeedingi:  BwmeU  ▼.  Staie,  66  Id.  131. 

BsBOB  Loi  rmam  Ordib  Dnrmro  MonoH  lo  i^ouM  ExmaomMt  Botik 
V.  Famm,  S6  Am.  Die.  4S8. 


WeAMEB  V.  JUABT. 

[H  PBornvrAaiA  Biao,  MT.] 

Boul  nut  IfAXM  Sbop-bookb  Btiduioi  ifl  founded  la 

tfa^  aie  therefote  properly  labjeeted  to  were  eomtfaiy. 
taop-aooK8  Which  havb  Aoquisbd  OiimuL  Bbputatioh  worn  Ivaoov- 

KAor  need  not,  when  offered  in  evidenoe,  be  tnieted  by  the  jniy. 
£viDSROB  ov  OnmuL  GHAmAonB  of  Uwoeammd  Pabtnib  lor  tnith  end 

YtnMy  ifl  inedmierfble. 
Bvmxircm  of  Oxhbbai.  Obabaocib  of  Dkhasbd  PABnrxB  lor  honeety  asd 

eorreet  book-keeping  ie  edmiiiible. 
OicmBioir  TO  Gitb  Full  ImrrBUUfiONfl,  when  not  reqneeted,  ie  not  error. 

AasuMPBiT  by  the  BomTing  partner  of  the  firm  of  J.  Weamer 
ft  Son,  on  a  book-aooount,  for  goods  sold  and  delivered  to  de- 
fendant. Plaintiff  gave  in  evidence  the  shop-books  of  original 
entries.  The  entries  being  made  in  part  by  the  deceased  part- 
ner,  his  handwriting  was  shown.  This  evidence,  being  admitted, 
showed  an  account  due  plaintiff.  The  defendant  then  proved 
that  after  the  date  of  the  account  he  had  settled  in  full  with 
plaintiff,  and  also  proposed  to  show  the  general  character  and 
reputation  of  the  deceased  partner,  and  his  books,  for  honesty 
and  correctness,  and  offered  evidence  of  known  false  entries  and 
inaccuracies,  and  of  particular  facts  relative  to  the  book-accounts 
during  the  existence  of  the  partnership.  This  evidence  waa 
objected  to  by  plaintiff,  but  admitted  by  the  court,  and  plaintiff 
excepted.  The  defendant  then  proved  that  among  the  firm's 
customers,  and  in  the  neighborhood,  the  reputation  of  the  books 
was  bad,  and  that  in  the  same  quarter  the  reputation  of  the 
deceased  partner  for  keeping  incorrect  books  was  notorious. 
The  court  charged  the  jury,  leaving  the  effect  of  the  above  evi- 
dence for  them  to  determine.  They  found  for  defendant,  and 
plaintiff  took  out  a  writ  of  error. 

Zbdd,  for  the  plaintiff  in  error. 

Whites  and  Oofi^ey,  for  the  defendant  in  enor. 

By  Oonrt,  Woodwabo,  J.  The  rule  that  makts  shop-books 
•videnoe  is  founded  in  the  necessities  of  justice.    They  are  evi- 
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dence  manufactured  by  the  shop-keeper  himself,  for  his  own 
purposes,  and  without  any  ohance  of  supervision  by  his  cos- 
tomer.  In  their  best  estate,  therefore,  it  is  proper  to  subject 
them,  when  offered  in  evidence,  to  severe  scrutiny.  But  when 
they  have  acquired  a  general  reputation  for  inaccuracy,  when 
the  shop-keeper  has  through  fraud  or  carelessness  made  false 
entries  or  omitted  true  ones,  so  frequently  as  to  destroy  the 
<x>nlidence  of  bis  customers  both  in  himself  and  his  books,  what 
reason  is  there  for  insisting  that  a  jury  shall  trust  them  ?  How 
can  private  entries  which  a  whole  community  have  learned  to 
discredit  promote  the  ends  of  justice  ?  They  are  no  more  worthy 
cf  the  confidence  of  a  court  and  jury  than  a  witness  whose 
reputation  for  truth  and  veracity  is  impeached. 

We  approve  entirely  of  the  reasons  assigned  by  the  court  for  < 

their  ruling.  That  part  of  the  charge  which  is  quoted  in  the 
fourth  assignment  of  error  answers  satisfactorily  the  first  assign- 
ment, and  is  in  accordance  with  the  cases  dted  by  the  counsel 
of  the  defendant  in  error. 

It  is  a  sufficient  answer  to  the  second  error  assigned  that  no 
evidence  was  given  of  the  general  character  of  tiie  deceased 
partner  for  truth  and  veracity.  A  large  number  of  witnesses 
discredited  his  general  character  for  honesty  and  for  correct 
book-keeping,  and  this  was  pertinent,  but  none  of  them  spoke 
of  his  character  for  truth  and  veracity.  As  he  was  in  his  grave, 
and  not  a  witness,  this,  the  usual  test  of  the  credibiliiy  of  testi- 
mony, was  inapplicable;  but  though  ruled  to  be  competent,  it 
was  not  in  fact  applied,  and  so  no  harm  was  done. 

The  third  error  is  unsupported*  The  court  submitted  all  the 
evidence,  the  books,  the  testimony  as  to  a  settlement  with 
Juart,  and  the  discrediting  testimony,  to  the  jury.  It  would 
have  been  error  to  have  submitted  Wyncoop's  testimony  "in- 
dependent of  and  apart  from  the  books;"  but  this  was  not 
done.  If  the  books  contradicted  him,  the  jury  had  good  rea- 
eon  for  not  believing  the  books.  If  the  court  did  not  say  all 
on  the  subject  that  might  have  been  properly  said,  the  omis- 
eion  was  not  error,  since  the  counsel  did  not  direct  their  atten- 
tion to  that  view  of  the  testimony  which  they  now  complain 
of  the  court  for  not  taking. 

Nothing,  however,  which  the  court  could  with  legal  propriety 
iiave  said  of  this  case  would  have  helped  the  plaintiff,  and  there* 
fore  this  record  is  as  dear  of  errors  el  omisBion  as  of  commie* 
«Don. 

The  judgment  is  aiBrmed. 
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Shop-bookb  VsufiiD  BT  Oath  of  the  party  may  be  giren  fai  eridcnoe  t^ 
the  Jury,  who  aie  to  judge  of  their  credit:  CoggnoeU  r.  IMtkKr,  8  Am.  Dee^. 
40}  North  Bank  r.  Abboi,  25  Id.  334. 

Faxlubb  *o  Oiys  IicBTEUonoira  ia  not  rabjeot  of  exoepticm  mdeei  they 
were  requeefced  and  refoaed,  and  an  ezoeption  taken  to  each  rehual:  Moore  t. 
FUekbmy  B.  B.  Corp.,  6^  Am.D90.  83;  Mo§e»Y.  AmCom eCe.  JZ.  J?.,  Id.  381, and 
citationa  in  notea  to  theae  caaea;  Kauffnum  y.  Chietenner,  87  Id.  437.  Mora 
omiarion  to  ohaige  npon  a  point  to  which  the  attention  of  the  court  ia  not 
eaUed  ia  not  oanae  for  rereiaal:  Amerkan  Lffelm.  Co.  r.  Imtfi  AdnCn^  74Pa» 
St.  181,  dting  the  principal  oaae. 


MooBE  V.  LnoB« 

[99  PsmmTAaxA  BiAn,  Mk] 

TlVAiT  FOB  Lzri^  HAVDTO  LosT  HIS  RiGHT  by  an  adTcrae  poaaeirion  of 
twenty^me  yeara,  can  neither  recoTer  tho  land  himaelf,  nor  by  tranafer 
of  hia  claim  enable  any  one  else  to  do  ao,  before  the  termination  of  th# 
life  estate.    The  itatnte  of  limitations  gives  a  perfect  title. 

Altbguoh  Rkmhwib  akb  Frequxntlt  Changkd,  tiie  law  never  deliberatel]^ 
takes  away  all  remedy  without  an  intention  to  destroy  the  right. 

ICiBom  Takib  Plaoi  whsn  Gbxatxb  and  Lbs  Bbtati  Comi  TooMTHim 
in  the  same  person,  and  when  there  ia  no  reaaon  for  their  longer  existence 
as  separate  eatates;  bat  when  the  rights  of  strangera  not  parties  to  tho 
act  that  would  otherwise  work  an  extingnishment  of  the  particular  estate 
require  it^  the  eatatea  will  still  have  a  aeparate  continuance  in  contempla* 
tion  of  law. 

TlHAm  VOB  Lira  Imcqbbiko  FoBFEiTina,  the  remainderman  ia  not  bound  to 
treat  the  eatate  aa  merged,  and  enter  immediately.  He  has  his  action 
after  the  death  of  the  tenant  for  life^  and  is  not  affected  by  the  previoua 
possesaion. 

TlHAiiT  VOB  Lnn  oavnot  Dbstbot  Pabtial  I5Tbbb8T8  carved  out  of  hia 
eatate  by  surrender,  releaae,  or  other  voluntary  act  for  the  purpose  of 
merger.  Therefore  he  cannot  deatroy  the  title  of  one  who  acquired  hia 
whole  eatate. 

EiiomuT.  Mrs.  Moore,  the  owner  of  the  land  in  dispute^ 
died  in  1823,  leaying  snrviying  her  Henry  Moore,  her  husband^ 
and  Eli  Moore,  the  plaintiff,  her  son.  In  1826  Charles  Farquhar 
took  possession  of  the  land,  purchasing  from  one  YanToorhis^ 
who  assumed  to  be  the  agent  of  Mrs.  Moore.  After  holding  th^ 
land  for  several  years,  he  sold  to  defendant,  who  has  made  im- 
prorements,  continued  in  possession,  and  now  claims  the  land 
by  virtue  of  the  statute  of  limitations.  After  proving  such  pos- 
session in  himself  and  his  grantor  from  1826,  he  gave  in  evidence 
an  agreement  between  said  Yanvoorhis,  the  agent  of  said  Mrs. 
Moore,  and  said  Farquhar,  for  the  land  in  dispute,  for  a  certain 
price.   He  then  introduced  a  deed  from  Farquhar,  dated  April  26^ 
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1834.  On  Jane  26,  1851,  Henry  Moore  Borrendered  his  curtesj 
bj  deed  to  plaintiff,  who  seeks  to  recover  in  this  suit  as  the  onlj 
heir,  and  as  the  releasee  of  his  father.  He  offered  to  show  that 
the  money  paid  to  Yanyoorhis  by  Farquhar  is  still  in  his  hands. 
He  also  offered  in  evidence  the  letter  from  his  father  and  mother 
constituting  Yanvoorhis  his  mother's  attorney  in  fact  to  receive 
her  portion  of  the  personal  estate  to  which  die  was  heir,  whioh 
letter  is  the  power  under  which  the  sale  was  made  to  Farquhar. 
This  evidence  the  court  ruled  out,  and  this  ruling  plaintiff 
signs  as  error.  Plaintiff  also  claims  that  the  curtesy  of 
he  became  possessed  merged  in  the  larger  estate  owned  by  him 
as  heir  to  his  mother;  that  a  right  of  entxy  thereby  aoomed  to 
him,  and  that  as  owner  of  the  fee  he  is  entitled  to  recover  the 
land  in  dispute. 

Aekeaon  and  WiUon,  for  the  plaintiff  in  enor, 
Mcfntgcmery  and  McKennan,  for  the  defendant  in  enor. 

By  Oourt,  Liwis,  0.  J.  It  is  impossible  for  one  without 
either  title  or  power  to  convey  a  valid  title  to  another.  The 
stream  cannot  rise  above  its  source.  The  case  of  a  bona  Jida 
purchaser,  without  notice,  is  not  an  exception  to  the  rule,  for  it 
is  because  the  vendor  had  the  perfect  legal  estate  that  he  could 
extinguish  the  equity  of  another  by  a  sale  to  a  purchaser  with* 
out  notice.  It  follows  that  a  tenant  for  life  who  has  lost 
his  right  by  an  adverse  possession  of  twenty-one  years  can 
neither  recover  the  land  himself,  nor,  by  transfer  of  his  claim, 
enable  any  one  else  to  do  it  before  the  termination  of  the  life 
estate.  The  statute  of  limitation  gives  a  perfect  title:  Pederidt 
V.  Searle,  5  Seig.  &  B.  240;  Watson  v.  Oregg,  10  Watts,  296 
(86  Am.  Dec.  176];  Hale  v.  BiUenhause,  19  Pa.  St.  806.  It  is  a 
mistake  to  suppose  that  the  person  barred  by  the  statute  loses 
nothing  but  his  remedy.  The  law  never  deliberately  takes 
away  all  remedy  without  an  intention  to  destroy  the  right 
Bemedies  are  frequently  changed.  One  is  withdrawn  and 
others  remain,  or  one  is  substituted  for  another.  But  when  all 
remedies  are  taken  away  after  a  specified  period  of  n^lect  in 
asserting  rights,  and  when  this  is  done  for  the  purpose  of  pro« 
acting  the  best  interests  of  society,  the  right  itself  is  destroyed. 
In  this  case,  the  tenant  for  life,  at  the  time  he  released  to  the 
plaintiff,  could  neither  make  entry  nor  maintain  any  real  or  pos- 
sessory action.  His  right  was  completely  vested  in  the  person 
in  possession.  He  had  nothing  whatever  to  convey.  His  release 
was  not  worth  the  paper  on  which  it  was  written.    It  put  Vbia 
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plftintiff  in  no  better  dtnatbn  than  lie  was  in  before.  It  is  idle 
to  suppose  that  the  transfer  from  Henry  Moore,  the  tenant  by 
the  onrtesy,  to  Eli  Moore,  the  remainderman,  can  operate,  by 
way  of  merger,  so  as  to  destroy  the  legal  estate  of  Luce.  The 
transfer  is  not  striotly  a  release,  because  Eli  Moore  had  neither 
possession  nor  right  of  possession  when  he  received  it.  It  is 
not  properly  a  surrender,  because  Henxy  Moore  had  neither 
possession  nor  right  of  possession  when  it  was  made.  It  can 
be  nothing  more  than  a  mere  transfer  of  his  right,  and  that,  ae 
we  hare  seen,  was  nothing.  But  conceding  that  it  may  operate 
as  a  technical  release  or  surrender,  so  as  to  drown  the  less  estate 
in  the  greater,  as  between  the  parties  to  it,  it  cannot  have  that 
effect  against  strangers  who  were  not  parties  to  it.  Merger  takes 
place  when  a  greater  and  a  less  estate  come  together  in  the  same 
person,  and  when  there  is  no  reason  for  their  longer  existence 
as  separate  estates. 

The  doctrine  has  its  foundation  in  the  convenience  of  the  par- 
ties interested,  and  therefore  whenever  the  rights  of  strangers, 
not  parties  to  the  act  that  would  otherwise  work  an  extinguish- 
ment of  the  particular  estate,  require  it,  the  two  estates  will  still 
^▼e  a  separate  continuance,  in  contemplation  of  law.  If  the 
tenant  for  life  incurs  a  forfeiture,  the  remainderman  is  not  bound 
to  treat  the  estate  as  merged,  and  to  enter  immediately.  He 
may  have  his  action  after  the  death  of  the  tenant  for  life,  with- 
out being  affected  by  the  previous  posaesaion.  80  if  there  be  a 
judgment  or  mortgage  or  lease  for  years,  or  any  other  interest 
derived  out  of  or  attaching  upon  the  life  estate,  the  tenant  for 
life  cannot  destroy  these  righta  Iqr  a  surrender,  or  a  release,  or  by 
any  other  voluntary  act  for  the  purpose  of  merging  the  particu- 
lar estate  in  the  greater.  If  he  cannot  destroy  partial  interests, 
carved  out  of  his  estate,  there  is  still  less  reason  why  he  should 
have  power  to  destroy  the  title  of  one  who  has  acquired  his 
whole  estate.  The  defendant  below  has  that  estate.  Henry 
Moore's  transfer  does  not  impair  it  in  any  respect.  Eli  Moore 
may  recover  after  the  death  of  Henry  Moore,  but  not  before. 

This  is  the  principle  recognized  in  Oivw  v.  KnighUinger^ 
25  Pa.  St  848.  The  case  of  Marple  v.  Myers,  12  Id.  122,  does 
not  stand  in  opposition  to  it.  It  is  true,  there  appears  to  have 
been  a  recovery  of  one  third  of  the  land,  in  opposition  to  the 
principle,  but  the  defendant  in  possession,  whose  rights  were 
affected  by  it,  took  no  writ  of  error,  and  no  one  made  objeotiou 
to  that  part  of  the  case.  The  plaintiffs  in  the  case  could  make 
no  objection  to  it,  because  the  decision  was  in  their  favor.    But 


5 


ft82  MooBB  V.  Luos.  [Peun. 

ihey  took  a  writ  of  error  beeatue  thej  were  not  allowed  to 
reoover  the  other  two  thirds  claimed  under  a  different  title,  anif 
the  only  error  aangned  was  to  that  part  of  the  chai^  in  which 
the  jury  were  instrooted  that  the  plaintiffs  were  not  protected 
by  the  proviso  in  the  statnte  of  limitations  in  favor  of  persona 
under  the  disabilities  of  infancy^  lunacy,  etc.  The  present 
question  was  neither  raised,  considered,  nor  decided.  The 
remark  of  the  judge  in  relation  to  it  was  not  pertinent  to  the 
matter  in  judgment,  and  cannot  be  received  as  an  authoritatire 
exposition  of  the  law. 

It  is  perfectly  immaterial  whether  YanToorhis  ever  paid  over 
to  the  parties  entitled  the  money  received  on  his  sale  of  the 
land  to  Faxquhar.  The  contract  with  Yanvoorhis,  and  the  deed 
from  him  as  the  agent  of  Nancy  Moore,  were  given  in  evidence 
merely  for  the  purpose  of  showing  the  extent  of  the  defendant's 
claim  under  the  statute  of  limitations.  The  non-payment  of  the 
money  by  Yanvoorhis  to  Nancy  Moore  could  not  tend  in  the 
slightest  degree  to  show  that  the  extent  of  the  possession  was 
not  as  claimed.  The  want  of  authority  in  Yanvoorhis  either  to 
sell  or  convey  was  equally  unimportant  in  its  bearing  on  that 
part  of  the  issue. 

Judgment  aflbmed«  .  ^ 

AnvxBsi  PoBSBBioir  loa  Psbiod  PsmoaiBiD  bt  Bsavutb  of  Umita* 
ttom  will  oonfar  title  to  land:  8imip  r.Hanry^  61  Am.  Doe.  300^  tnd  ooQaetod 
MiM  in  notes  304. 

BisBOKB  or  Bratm  dt  Biaiat  tskes  pUoe  only  where  the  two  eetatee 
udte  in  one  and  the  same  person  in  the  aame  right:  PraU  r.  Bank  cf  Ben- 
wmgUmt  83  Am.  Deo.  201,  and  note  202;  JanieB  t.  Morey,  14  Id.  475;  but  mer- 
ger will  not  take  plaoe  where  the  intereite  of  the  partiee  or  the  oqnitabla  righte 
of  third  partiee  require  the  estates  to  be  kept  diatinot:  Note  to  SneeeCt  iteV. 
V.  Hann,  15  Id.  83;  and  in  this  respect  the  doctrine  of  merger  is  not  faTored 
in  eqni^:  Jame$  r  Morey,  14  Id.  475;  Dwgkerty  r.  Jad^  30  Id.  335. 

No  FSBUxraoN  or  Dbed  ob  Gkaiit  Abisbs  AaAnvsr  BntAnrDKSifAii 
or  revisioiiera  by  advene  possession  of  twenty  yean  or  more  daring  the  con- 
tinnanoe  of  the  particular  estate:  JfcCorry  v.  King^  89  Am.  Deo.  165,  and 
note  175. 

RDfAurDSBiiAjr  n  hot  Boitnd  to  Bursa  loa  FoannuBS  of  a  preceding 
life  estate^  for  a  new  right  of  entry  aoomes  on  the  death  of  the  life  tenant: 
BiemnM  t.  Wkuihip,  11  Am.  Deo.  178. 

Thi  PBOrciPAL  GABS  IS  dted  in  BthaU  v.  WUXkam  VaUty  B,  B.  Co.,  3^ 
Fa.  St.  206»  to  show  that  in  Pennsylvania  the  statntes  cf  limitations  operate 
to  vest  a  perfect  title  in  one  who  ham  had  adverse  possession  of  land  for  the 
period  therein  required,  and  each  adverse  possession  will  divest  the  title  of 
•ne  who  at  oomnrnn  law  would  be  deemed  to  have  an  indefeasible  title.  In 
J7cwy  V.  OortOM,  59  Id.  807,  it  is  dted  in  support  of  the  proposition  that  if  a 
person  is  under  no  disability  when  his  right  of  title  first  descends  or  aocraes, 
his  right  of  entry  or  action  or  that  of  his  hein  ia  baned  by  twenty-one  yean 
eetttumoQs  advesse  Dossession* 
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[9t  PanrnxiTAJOA  B/uam,  288.] 

Ih  PfcHiiaiLVAHiA  Bali  or  Pxbsoval  Pbopxbtt  it  not  good  as  against  tlia 
eraditora  of  tha  randor,  unleaa  poaaaaaion  ia  daliTarad  in  aooordanoa  with 
tha  aala.    Batantion  of  poaaaaaion  is  fraud  per  96, 

In  Balms  of  Pirsohal  Pbopkbtt  in  PannaylyaniA,  whara  poaaaaaion  oannat 
ba  daliTered  at  all«  or  without  defaating  fair  and  honaat  objaota  intendad 
to  be  effaetad  by,  and  wbiofa  oonatitatad  tha  motiTO  for  entering  into^  tha 
oontraot^  tha  oaaa  ia  regarded  as  an  azoeption  to  tha  role  that  retention 
of  poaaaaaion  ia  fraud  per  m;  bat  aomathing  beyond  the  oonTonience  of 
the  partiea  mnat  ba  ahown. 

Iv  yiBanriA  BxnENnov  ov  Poaa— low  ov  PnwuiAL  PnopxnTr  after  an 
abaolute  aale  ia  prima  facie  frandulant^  but  the  preaumption  may  be  re« 
butted  by  proof. 

Whkiui  SuBJScif  OF  AMD  Pabtiib  to  a  aala  of  peraonal  property  ara-within 
the  Juriadiotion  of  another  atate^  and  the  contract  ia  made  and  executed 
according  to  the  lawa  of  that  atate,  the  Talidity  of  the  aale  mnat  be 
teated  by  the  Uwa  of  the  plaoe  where  the  oontraet  ia  made,  and  no  aub- 
aequent  remoTal  of  the  property  outaide  tha  atata  for  a  lawful  purpoae 
diTeata  the  Juriadiotion. 

GomiOK-LAW  Dbbiqb  mat  Pbxfib  Onb  Olasi  of  Geeditobs;  and  the  ex«> 
aroiaaof  this  right  ia  not  regarded  aa  a  oiroumatanoe  of  anspicion  in  Penn- 
aylTania  in  dadding  the  faimeaa  of  a  tianafer  of  peraonal  property. 


Bona  VAOXAB  bub  judgment  in  f  oreignattaohment.  The  opinion 
taffidentlj  states  tiie  facts. 

Black  and  Phdan,  for  the  plaintiff  in  error. 

Downey,  Lindsey,  and  Fleniken,  for  the  defendants  in  error. 

By  Court,  Lewis,  0.  J.  By  the  law  of  Pennsylvania,  a  sale 
of  personal  property  is  not  good  as  against  the  creditors  of  the 
Tendor,  unless  possession  be  delivered  to  the  vendor  in  accord- 
ance with  the  sale. 

When  possession  is  retained  by  the  vendor,  it  is  not  only  evi- 
dence of  fraud,  but  fraud  per  se.  There  are  some  exceptional 
eases.  When,  from  the  nature  of  the  transaction,  possession 
either  could  not  be  delivered  at  all,  or  at  least  without  defeating 
fair  and  honest  objects  intended  to  be  effected  by,  and  which 
constituted  the  motive  for  entering  into,  the  contract,  the  cause 
might  be  regarded  as  an  exception  to  the  rule.  Where  posses- 
sion has  been  withheld  from  the  vendee,  pursuant  to  the  terms 
of  the  agreement,  some  good  reason  for  the  arrangement  be- 
yond the  convenience  of  the  parties  should  appear:  Clow  v. 
Woodg,  5  Seig.  &  B.  275  [9  Am.  Dec.  846].  But  this  rule  does 
not  appear  to  prevail  in  Virginia:  Davia  v.  2)tr7ier,  4  Oratt.  422. 
In  that  state  the  rule  is,  the  retention  of  possession  of  persoDal 
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property  by  the  vendors,  after  an  absolute  sale,  is  prima  facia 
fraudulent,  but  the  presumption  maybe  rebutted  by  proof.  In 
this  case  the  parties  to  the  sale,  and  the  property  which  was  the 
subject  of  it,  were  within  the  jurisdiction  of  Virginia  when 
the  sale  was  made;  but  the  property,  consisting  of  horses  and 
mules,  was  subsequently  sent  over  the  state  line  into  Pennsyl* 
Tania  to  be  pastured.  The  question  is^  whether,  on  an  attach- 
ment in  Pennsylvania,  by  a  creditor  of  the  vendor,  the  validity 
of  the  sale  shall  be  tested  by  the  law  of  Virginia  or  by  that  of 
Pennsylvania.  If  there  had  been  a  previous  sale  by  the  owners 
at  their  place  of  domicile,  and  the  contest  was  between  the  prior 
and  subsequent  purchase,  a  very  different  question  would  be 
presented.  So,  if  the  property  had  been  situated  within  the 
jurisdiction  of  Pennsylvania  at  the  time  of  the  sale  in  Virginia, 
the  lex  rei  sUas  might  be  applied  for  the  purpose  of  protecting 
the  rights  of  our  own  citizens.  But  where  the  property  and  the 
parties  to  the  sale  were  within  the  jurisdiction  of  another  state, 
when  the  contract  was  made  and  executed  according  to  the  laws 
of  that  state,  the  right  vested  eo  insianH  in  the  purchaser,  and 
no  subsequent  removal  of  the  property  into  Pennsylvania  for  a 
lawful  purpose  can  divest  it.  The  subsequent  removal  of  the 
horses  and  mules  for  the  purpose  of  pasturing  them  in  Penn- 
sylvania was  no  violation  of  our  i>olicy,  nor  of  the  rights  of  our 
citizens.  They  had  no  claims  upon  it  under  our  laws  when  the 
sale  was  made,  because  it  was  not  in  any  respect  subject  to  our 
jurisdiction.  Their  claims  upon  it  were  under  the  laws  of  Vir- 
ginia, and  the  court  fell  into  error  in  holding  that  the  validity 
of  the  sale  was  to  be  tested  by  the  law  of  Pensylvania:  Thurei 
V.  Jenkins,  7  Mart.,  O.  S.,  818;  Scott  v.  Duffy,  14  Pa.  St.  18; 
Shelby  v.  Ouy,  11  Wheat.  861.  By  the  common  law,  a  debtor 
has  the  right  to  prefer  one  class  of  creditors  to  another;  and  we 
ihink  it  was  error  to  encourage  the  jury  to  take  into  considera- 
tion the  exercise  of  this  right,  as  a  '*  circumstance  of  suspidon/ 
in  deciding  upon  the  fairness  of  the  transfer. 

The  other  errors  are  not  sustained. 

Judgment  reversed,  and  venire  facias  de  novo  awarded* 


Bale  of  Ghattsls  wihout  Immbdiatb  Deuvbbt  n  Vom  Againtl  oMd- 
iton,  by  the  statate  of  fraada:  Ohaury  v.  Palmer,  66  Am.  Deo.  483,  and  nels 
485;  Sleeper  v.  PoUard,  67  Id.  741;  Whitney  T.Stark,  68  Id.  360;  Peek  v. 
Land,  46  Id.  368,  and  note  379. 

BsTiNTioir  OF  PosansioN  of  Psbsonal  Pbofbbtt  AFTsa  AasQLum  Balm 
thereof  is  prima  /octe  evidenoe  of  frand,  and  if  nnexplained  beoomea  oonola- 
dve!  Fleming  v.  Tonmuend,  60  Am.  Dea  318;  the  presnmptioD  of  fraud  may  be 
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relmtted:  OaeUUm  ▼.  KnoU,  68  Id.  63;  JHekmnmd  r.  Orwdtip,  83  Id.  IM,  mod 
CMM  died  in  noto  to  JarvlB  t.  DavU^  63  Id.  169;  and  there  are  special  oaaea 
where  change  of  powearion  ia  not  neoeaaary:  Ohrk  r.  Fremdk,  89  Id.  618; 
HunOe^  ▼.  WM,  20  Id.  189. 

OasTRAOt  n  GoTXBNSD  BT  hkw  OF  BcATi  WHXBi  1£adb»  whcn  aU  of  the 
partiea  to  it  reaide  in  and  it  waa  intended  to  haTc  effect  in  that  atate:  8pear§ 
▼.  ShropMre,  66  Am.  Dec.  208;  SmUh  t.  OaHfire^,  61  Id.  617,  and  notea  t» 
these  caaea;  bat  the  lex  lod  contraehu  will  not  folly  fix  the  tUsku  of  the  par- 
ties in  every  other  place;  the  leoB  fori  mnst  determine  the  mode  in  which  reli#C 
will  be  admimatered:  ieooea  t.  Oriai,  65  Id.  679,  and  note  681. 

DuTOB  MAT  Pbktib  Ons  CBKDnoB  OT  aet  of  oreditom:  Km^bandaU  r. 
McIkmtM,  57  Am.  Dec.  212,  and  note  217;  MXBmm  t.  Beath,  55  Id.  91,  and 
note  97;  Andenon  v.  TtdAngs^  63  Id.  708,  and  note  714;  HempfUad  ▼.  Jcki^ 
iofi,  65  Id.  458^  and  note  473. 

PoflBUSioH  ov  Pbopsbtt  BKrAiHXD  ST  7INIXIB  AiTKB  8aui  makca  a 
fNwna/oaecase  of  fraud  as  between  him  and  the  Tendee  aa  far  as  the  ereditora 
of  the  Tendor  are  ooncenied.  Thia  ia  the  mie  in  Vizginia,  and  that  being  the 
loom  eotOraeifiaf  and  that  being  also  the  §itu»  of  the  property,  PennsylTania 
coorta  are  goremed  by  it:  B<Mmof  A  Ohio  R.  R,  Co.  t,  Hoge,  34  Pa.  St. 
219.  Sale  of  personal  property  ia  not  good  against  the  creditors  of  the  Tender 
nnlesa  possession  is  deliTered  by  the  Tender  in  accordance  with  the  sale,  bat 
in  determining  the  kind  of  possession  necessary  to  be  giren,  regard  mnst  be 
had  not  only  to  the  character  of  the  property,  bat  also  to  the  natore  of  the 
transaction,  the  poaltion  of  the  parties,  and  the  intended  ose  of  the  propertyi 
no  smch  change  of  poaaessicm  as  will  defeat  the  fair  and  hcneat  object  of  th« 
partiea  ia  reqoirsdt  Oram^bfd  t.  Deufkf  99  Id.  579,  both  citing  the  priBclpal 


Soles  v.  Hioesian. 

[99  PnwiLTAnA  8s!An,  S49.] 

Wsns  or  Aonoir  AaAiiiBT  Kjlbuutobb  and  adminiatratan  It  ia  icmi^t  to 
charge  the  real  estate  left  by  the  decedent,  his  widow,  lisir%  deriaeei^ 
and  their  aUeneea,  who  are  the  owners  of  the  land,  mnst  haTS  nctioe  d 
the  proceedings  that  they  may  become  partiea  tiiereto^  or  no  title  paaaes 
by  jadgment  and  sale. 

JuDOMXNT  Obtainsd  ACMLzmn  EXI0UT0B8  of  a  decedent,  witiioat  notice  t» 
the  alienee  of  a  dcTisee,  will  not  Jnstify  a  sale  of  land  onder  it. 

• 

Ejiotmeiit.  Soles  prodnoed  in  eTidence  the  will  of  Sftmuel 
Brown,  dnly  dated  and  proTed,  doTising  the  land  in  oontroTeraj 
to  one  Martha  Mcaonigle^  and  she,  on  July  7, 1849,  took  oat 
letters  of  administration  with  the  will  annexed.  The  plaintiff, 
in  1864,  bronght  his  action  on  the  case  against  the  administra* 
trix,  with  notice  to  her  as  dcTisee,  and  as  one  of  the  heirs  at  law 
of  said  decedent  Brown.  In  this  action  jadgment  was  obtained 
by  default  for  want  of  plea,  and  in  NoTember,  1856,  a  writ  of 
inqaiiy  was  retamed  awarding  damages.  Judgment  was  entered 
thereon  for  plaintiff  in  December,  1855.    A  fi,  fa.  thereupon 


I 
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baned;  the  premises  in  confcroTersy  were  levied  upon  and  sold 
to  plaintiff,  and  the  sheriff  duly  executed  and  aoknowledgfed  a 
deed  to  him  of  the  said  land  on  May  17,  1856.  The  defendant 
then  produced  in  CTidenoe  a  deed  from  the  said  administratrix, 
dated  October  1,  1849,  for  the  land  in  dispute,  and  he  also 
proved  that  he  gave  notice  of  his  title  at  the  sheriff's  sale  above 
mentioned.  He  also  produced  a  record  of  recovery  in  ejectment 
against  Soles,  the  latter  in  that  case  claiming  to  hold  under  a 
parol  agreement  from  the  decedent  Brown.  Defendant  also  con- 
tended that  the  land  in  his  hands  was  discharged  from  the  lien 
of  the  debt  under  which  plaintiff  purchased,  he,  Hickman,  not 
being  made  a  party  to  the  proceedings,  and  that  therefore  no 
title  was  conveyed  to  plaintiff  by  the  sherifiTs  sale.  The  court 
below  reserved  these  latter  points,  and  instructed  the  juiy  to 
return  a  verdict  for  plaintiff.  Subsequently  the  court  ren- 
dered judgment  for  defendant  on  the  questions  reaervadnon 
dbdardd  veredido.    Of  this  the  plaintiff  oomplaina  as  erxor. 

Woods,  for  the  plaintiff  in  error. 
HamiUon,  for  the  defendant  in  enor. 

By  Oourt,  Lowbdb,  J.  The  learned  president  of  the  district 
court  decided  that  where  a  devisee  of  land  sells  and  conveys  it, 
and  afterwards,  and  within  five  years  after  the  testator's  death» 
Buit  is  brought  against  the  executor  with  notice  to  the  devisee, 
and  not  to  the  alienee,  though  in  actual  possession,  and  judg- 
ment is  obtained  thereon  over  six  years  after  the  testator's  death, 
and  the  land  sold  in  the  hands  of  the  alienee,  no  title  passes  by 
such  proceedings. 

It  seems  to  us  that  this  is  right.  The  proposition,  as  we  have 
stated  it,  has  perhaps  some  unessential  elements  in  it;  and  these 
being  left  out,  it  may  be  stated  thus:  where,  in  an  action  against 
executors  and  administrators,  it  is  sought  to  charge  the  real 
estate  left  by  the  decedent,  his  widow,  and  heirs,  and  devisees, 
and  their  alienees,  owners  of  the  land,  must  have  notice  of  the 
proceeding,  so  that  they  may  respectively  become  parties  thereto. 

It  is  said  that  this  is  requiring  more  than  is  in  terms  required 
by  tile  act  of  assembly  relating  to  executors  and  administrators, 
twenty-fourth  of  February,  1834,  section  34,  and  so  it  is;  but  the 
decision  is  not  thereby  condemned,  for  there  are  many  rules  of 
law  not  to  be  fdund  in  acts  of  assembly;  and  many  acts  of 
assembly  are  intended  to  embrace  eveiy  essential  rule  in  relation 
to  their  subject-matter,  and  yet  come  short  of  it.  This  act  ia 
plainly  defective  in  requiring  notice  to  heirs  or  devisees;  for  not 
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seldom  there  may  be  both  heirs  and  devisees,  and  then  both 
ought  to  have  notice.  In  the  decisions  it  is  understood  as 
requiring  notice  to  the  owners  of  the  land  sought  to  be  charged; 
and  the  widows,  heirs,  and  devisees  are  named  only  because 
they  are,  in  the  first  instance,  the  owners  of  the  decedents' 
lands:  Atherton  v.  Aiherton,  2  Pa.  St.  113;  Keenan  v.  Oib9on^  9 
Id.  249;  Schwart^B  E^te,  14  Id.  45;  Warden  v.  Eichbaum,  Id. 
124. 

Under  the  English  law,  land  in  the  hands  of  the  alienees  of 
heirs  and  devisees  was  not  chargeable,  even  for  specialty  debts; 
but  if  the  heirs  and  devisees  sold,  they  were  personally  charge- 
able according  to  the  value:  2  Wms.  Saund.  7  e,  8  b.  With 
them,  therefore,  the  alienees  would  not  be  proper  parties.  Our 
law  seems  to  follow  the  land  into  the  hands  of  the  alienees,  and 
of  course  this  would  give  them  a  title,  on  the  same  principle,  to 
be  heard  as  parties. 

Under  the  English  law,  administrators  and  executors  as  such, 
had  nothing  to  do  with  the  real  estate;  and  when  that  was 
sought  to  be  reached  for  debts,  it  was  by  a  direct  action  against 
the  heirs  and  devisees,  or  by  a  bill  in  equity  against  the  execu- 
tor, with  notice  to  the  heirs^  and  devisees,  if  the  will  created  a 
trust  for  debts.  The  personalty  alone  went  into  administration 
proper. 

With  us,  however,  there  is  a  true  transmission  of  title  of  land 
to  executors  and  administrators,  so  far  as  the  same  may  be  found 
necessary  to  pay  debts  and  legacies.  In  the  orphans'  court  forms 
the  title  is  treated  as  being  in  the  executors  and  administrators 
for  such  purposes;  and  hence,  under  the  direction  of  the 
orphans'  court,  they  may  sell  for  such  purposes  without  notice 
to  the  heirs  and  devisees.  On  the  death,  the  whole  estate  passes 
into  the  orphans'  court  for  administration,  and  all  titles  by  in- 
heritance and  devise  are  subject  thereto. 

But  the  common-law  remedy,  somewhat  incongruously,  and 
with  some  change  of  form,  still  remains.  Instead  of  suing  the 
heirs  and  devisees,  creditors  sue  the  administrators  or  executors 
as  representatives  of  the  whole  estate,  with  notice  to  the  heirs 
and  devisees,  as  having  special  interests  therein  that  are  sought 
to  be  reached.  Under  the  common-law  remedy,  the  title  to  the 
land  is  considered  as  in  the  heirs,  subject  to  debts,  and  in  the 
or^ihans'  court  it  is  treated  as  being  in  the  executors  and  admin- 
istrators until  the  debts  are  paid.  Pursuing  the  oommon-law 
remedy,  the  heirs  must  have  notice. 

When  the  statute  8  William  k  llaxy,  o.  14,  made  lands  in 
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the  bands  of  devisees  chargeable  with  debts,  then  thej  became 
entitled  to  notice,  as  the  heirs  were  before  by  common  law;  and 
if  now  the  liability  extends  to  alienees,  they  also  must  have 
notice.  This  is  merely  extending  the  common-law  right  to 
notice  according  as  the  liability  extends;  and  it  shows  that  the 
only  objection  to  the  law  of  1834,  section  84,  ia  that  in  declaring 
the  common  law  it  did  it  incompletely. 

The  proceeding,  so  far  as  it  relates  to  real  estate,  is  strictly  a 
proceeding  in  rem:  Speer  v.  Sample^  4  Watts,  872;  and  bearings 
this  in  mind,  there  can  usually  be  no  difficulty  in  deciding  who 
are  entitled  to  notice.    It  is  the  owners  of  the  land,  the  thing 
sought  to  be  charged  and  taken,  and  this  is  the  rule  adopted, 
but  not  fully  expressed  in  the  act.    It  is  as  owners  of  the  land 
that  the  heirs  or  devisees  are  entitled  to  notice.    If  they  were 
not  owners,  they  would  not  be  entitled  to  it,  but  others  would. 
The  heir  need  not  have  notice,  if  he  takes  no  land  by  descent. 
If  he  has  enough  to  secure  the  claims,  no  notice  needs  to  be 
given  to  the  other  terre-tenants:  Jeffremm  v.  Marion^  2  Wms. 
Saund.  12,  n.    And  if  the  ancestor  parted  with  his  title  in  fraud 
of  creditors,  his  heirs  cannot  inherit;  and  on  a  remedy  sought 
against  it,  they  are  not  entitled  to  notice:  Smiih  v.  Orim^  26 
Pa.  St.  96. 

It  is  not  always  easy  to  say  when  notice  ia  essential  to  the 
validity  of  such  proceedings;  and  when  it  is  only  an  error  of 
form,  that  is  cured  by  not  being  corrected  by  due  process  of 
law  in  the  case.  In  tiie  present  case,  we  regard  the  notice  to 
the  real  owner  as  an  essential  part  of  the  process  of  reaching 
the  lands  in  his  hands.  A  judgment  obtained  against  the  exec- 
utors of  a  decedent,  without  notice  to  the  alienee  of  a  devisee,  ia 
not  such  a  judgment  as  will  justify  a  sale  of  the  land  under  it. 
The  law  never  listens  to  the  objection  that  it  may  be  difficult  to 
leam  who  the  terre-tenants  are;  else  the  rule  of  tiie  common 
law  to  which  we  have  adverted  could  have  no  existence. 

Judgment  affirmed. 

Adminibtbatob's  Sali  Obdkbkd  and  CoimBiaED  without  Koticb  t» 
the  heir  ia  void :  Milekdl  y.  Bowen,  66  Am.  Deo.  768^  and  note  700)  see  ab» 
BedM  v.  Sehver,  68  Id.  237. 

PuBCSASxa  at  Shsbiff's  Salb  made  under  a  jndgment  against  an  ezao- 
tttor  withoaft  Joining  the  widow  and  heira,  and  withont  a  aei.  /a.  to  revive 
the  Judgment  againat  them,  doea  not  take  a  good  and  valid  title :  Ltiptr  v. 
Thmun,  60  Pa.  St.  170,  citing  the  principal  caae. 

Thb  PBDrciPAL  GASB  IS  oiTXD  in  Trinity  Chmxk  v.  Waimm^  60  Pa.  bl.  686^ 
in  anpport  of  the  view  that  debt  most  be  enf oroed  by  rait  againit  a  daviaae, 
or  hia  title  will  be  nnaffected,  when  a  deviae  ia  made  of  that  part  of  the 
laatator^a  land  whidi  ahonld  remain  after  payment  of  hia  debta. 
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BuNN,  Raiqitel,  &  Co.  v»  Ahl. 

[VPunRLTAVIA  8VAXB,887.1 

JuDOimT  CoNmssD  fob  Amount  Honsbtlt  0us  u  Vouublb  by  d«f  cod* 
•nf  ■  arediion  if  it  wm  given  and  reonved  for  th«  porpoto  of  foroing 
tboni  into  a  oompromiie  of  their  daims,  though  it  waa  never  niid  for 
that  pnrpoee. 

FmauD  Conuxs  of  Costduot  that  Ofxbath  Pbbjudioiallt  en  tha  zi^ts 
of  othen,  and  waa  so  intended.  It  doea  not  ooodst  in  the  mare  inten- 
tion, bat  that  intention  aoted  oatL 

JuiMUcxNT  Onrmr  akb  Bsoiitxd  vob  Frauditlbht  PuBrosB  ia  tainted  with 
frandnlent  intent^  and  eennot  be  need  to  affeot  any  rigfate  of  thoee  in  a 
pontion  to  qneation  it. 

JuDOMBHT  Obxatoed  dt  Obdib  SO  Dkhuud  CBXD1T0B8  ia  not  porifled  by 
abandoning  the  frandnlent  pnrpoee  and  naing  it  for  an  honeat  one. 

JvMOUNT  Obtaotd  TO  Bdb^ud  GBSDiTOBa  oannot  be  need  to  obtain  a 
forbidden  pref erenoe  orer  them.  It  ii  voidable  by  them  when  need  to 
their  prejndiee^  and  altfaoo^  the  fnwidnlent  debtor  oannot  obj^ot  to  it^ 
theyoaa. 

AoiKm  on  a  feigiied  iasae.  The  opinion  sniBeienilj  staiMfhe 
faets. 

Hart9ham  Mid  Skinny  for  the  plaintifb  in  error. 

O.  P.  EamOion^  and  Bhaler  S  Oo.,  for  fhe  defendant  in  error. 

By  Ckmrt,  Lowsm,  J.  We  are  of  opinion  tliat  none  of  iheae 
asBignmente  of  enor  are  well  founded  except  one.  Our  time 
would  not  be  well  employed  for  the  justifioation  or  exposition  of 
any  raluable  principle  if  spent  in  enlarging  upon  any  of  them 
except  the  last  one.  It  has  caused  us  some  embarrassment^  and 
we  may  explain  the  views  that  we  take  of  it. 

In  answer  to  points  specially  put  by  the  plaintiffii*  counsel, 
the  court  had  instructed  the  jury  that  if  the  contested  judgment 
was  knowingly  giyen  for  more  than  was  due,  in  order  to  be 
used  as  a  means  of  oompeUing  other  creditors  to  compound 
their  claims,  and  if  it  was  thus  given  and  was  used  for  such 
purpose,  in  either  case  it  is  Toid  as  against  creditors. 

Then  comes  the  eighth  point,  which  we  must  regard  as  nega- 
tked  by  the  court.  It  needs  some  analysis  in  order  to  ascertain 
whether  or  not  it  was  entitled  to  an  affirmative  answer. 

"  If  the  jury  belieye,  from  the  evidence,  that  Daniel  Ahl,  sen., 
advanced  funds  to  D.  AM,  jun.,  Sl  Brother,  to  enable  them  to 
commence  and  prosecute  the  business  of  dry-goods  merchants, 
and  authorized  them  to  assure  their  creditors  that  the  money  so 
advanced  should  be  at  the  risk  of  their  business,  without  pref- 
erence to  him  at  any  time  as  a  creditor" —    Here  we  may  stop 
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to  remaA  that  a  mere  authority  to  make  representationB  to  ored- 
itors,  not  earned  out  hj  representationB  aotoally  made,  is  in  no 
aense  a  fraud  upon  them.  As  no  aetual  representations  were 
made  or  proved,  or  offered  to  be,  in  this  point,  this  part  of  it  is 
of  no  value  in  the  question  to  be  decided.  That  the  money  was 
adTanoed  in  order  to  enable  D.  Ahl  &.  Brother  to  commenoe 
business  is  also  unimportant.  The  only  matter  of  importance 
remaining  in  this  part  of  the  point  is  the  fact  of  the  debt,  and 
retaining  this,  we  read  on  thus:  If  the  jury  believe  that  D.  Ahl, 
sen.,  advanced  the  money,  ''  and  afterwiurds  procured  the  said 
firm  to  confess  a  judgment  therefor — the  judgment  here  in  issue 
— ^for  the  purpose  of  being  used  in  order  to  compel  a  compro- 
mise by  said  firm  with  its  creditors,"  then  the  said  judgment  is 
void  as  against  creditors.  Let  it  be  noticed  that  this  point 
does  not  assert  that  the  judgment'was  so  used.  The  short  way 
of  stating  the  principle  therefore  is,  that  a  judgment  confessed 
for  an  amount  honesUy  due  is  voidable  by  the  defendants'  cred- 
itors, if  it  was  given  and  received  for  the  purpose  of  forcing  the 
creditors  into  a  compromise  of  their  claims,  even  though  it  was 
never  used  for  that  purpose. 

Such,  then,  is  the  proposition  that  was  negatived  by  the 
court:  was  there  error  in  this?  The  jury  have  found  that  it 
was  not  given  and  received  for  more  than  was  due,  to  be  used 
for  such  a  purpose;  would  it  change  the  case,  relative  to  cred- 
itors, if  they  had  found  that  this  judgment,  though  honest  in 
amount,  was  intended,  but  not  used,  for  such  a  purpose  ?  Per- 
haps it  was  an  oversight  that  they  were  not,  in  this  point,  asked 
to  find  that  it  was  so  used. 

Dishonest  as  such  an  intention  would  be,  we  cannot  call  it 
fraudulent;  for  fraud  does  not  consist  in  mere  intention,  but  in 
intention  acted  out.  Fraud  consists  of  conduct  that  operates 
prejudicially  on  the  rights  of  othors,  and  is  so  intended.  We 
have  fully  expressed  our  views  on  this  subject  in  the  case  of 
8mUh  V.  Smith,  21  Pa.  St.  870  [60  Am.  Dec.  61],  and  we  need 
not  repeat  them. 

The  judgment  of  Daniel  Ahl,  sen.,  is  found  to  have  been 
honest  in  amount;  and  yet  it  may  have  been  given  and  received 
for  a  fraudulent  purpose.  If  it  was,  we  have  something  beyond 
a  mere  fraudulent  intention,  for  something  is  done  in  pursuance 
of  the  intention — the  giving  and  receiving  of  the  judgment. 
Then  the  judgment  is  an  act  tainted  with  a  fraudulent  intent, 
and  the  law  cannot  allow  it  to  be  used  so  as  to  affect  any  rights 
that  are  in  a  position  to  question  it. 
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Ifc  is  not  enough  to  say  that  the  judgment  is  not  used  for  the 
fraudulent  purpose  for  which  it  was  given,  but  for  the  honest 
purpose  of  collecting  a  debt  justly  due.  There  ia  no  valid 
repentenoe  without  entire  restitution,  when  this  is  possible; 
and  a  judgment  obtained  in  order  to  defraud  creditors  cannot 
be  purified  by  merely  abandoning  the  fraudulent  purpose  and 
using  it  for  an  honest  one. 

All  the  benefits  of  the  fraudulent  arrangement  must  be  fore« 
gone.  A  judgment  obtained  to  defraud  creditors  must  not  be 
used  even  to  obtain  an  unforbidden  preference  over  them.  The 
thing  is  voidable  by  them  in  whatever  way  it  may  be  used  to 
their  prejudice,  because  it  was  made  to  defraud  them.  The 
fraudulent  debtor  cannot  object  to  it,  but  they  can.  Whenever 
it  comes  in  conflict  with  their  rights,  they  may  charge  upon  it 
its  illegitimate  origin;  and  we  cannot  get  clear  of  this  by  the 
proof  of  its  honest  use;  for  we  cannot  say  that  it  would  have 
been  given  at  all  had  it  not  been  for  its  fraudulent  purpose. 

It  seems  to  us  that  the  eighth  point  of  the  plaintiff  was  erro- 
neously answered. 

Judgment  reversed,  and  a  new  trial  awarded. 


DiCBKi  CANNOT  Bi  Vbmd  by  ftoy  of  the  partiM  to  it  for  the  parpoM  of 
dafrandiiig  oraditon  not  partial  to  the  rait  in  which  it  wm  entorod:  Mobinton 
y.  Davis,  69  Am.  Deo.  691,  and  note  694. 

Fraud,  What  CoNSTnuns:  JliUeheU  v.  JEinter,  47  Am.  Deo.  406;  (Thuolm 
f.  Gadmim,  Id.  660|  CampbeU  y.  ffillTnan,  61  Id.  196^  and  notee  to  thete 


JUDOMXNT    GONTB88ED    BT    DiBXOB    CAN    BS   IMPBAOHBD    BT   CRKDITOB, 

WHXN!  See  Dott^Aerf/i  Mdate^  42  Am.  Dim.  896^  aad  note  S81;  Murray  t. 
Jwisan,  69  Id.  616. 

Fraud  oobb  not  Gonbibt  or  Mbrb  Intbrtion,  bat  intentioa  oarried  out 
by  hurtful  acti.  It  oonaiata  of  oondnot  that  operates  prejndioially  on  the 
rights  of  othenf,  and  is  ao  intendedi  WtOkmrn  v.  Jkmlt,  69  Fi.  81.  Si^  eltiBg 
theprinoipal 


Campbell's  Affeal^ 

[If  PBramyABiA  azAsn,  40L] 

AxiORNVT  AT  Law,  as  Suoh,  has  No  Powxr  to  Bbjl  Guin%  Jtoo- 
MBNT,  and  his  attempted  sale  will  only  bind  the  dient  wfaea  the  aot  is 
ratified  or  Adopted  by  the  reoeipt  of  the  money  or  otherwise. 

SuBSBQUKNT  PuBCHASB  OF  JuDOMBNT,  acompanled  or  followed  by  a  trans* 
fer  npon  record,  will  pass  title  against  a  prior  porohase  not  reeorded. 
and  of  which  the  second  porohaser  has  no  notioe. 
Am.  Dso.  yoL.  LXXU-^ 
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The  opinion  sufficiently  states  the  facts,  except  that  Campbell 
elaimed  one  thousand  one  hundred  and  ninety-«ix  dollan  of  » 
judgment  recoyered  hj  Thomas,  Cowperthwait,  k  do.  This  h» 
elaimed  by  virtue  of  an  aiwignwient  made  to  him,  and  reoozdeA 
by  Loomis,  the  attorney  of  the  aboTe-mentioned  flzm. 

O.  P.  HamiUan,  for  Campbell. 
Ibdd  and  Smith,  for  Thomas,  Oowperthwait,  &  Oo. 
O.  S.  Selden,  for  Johnston's  administrator. 
MoOonneil,  for  the  trustee  of  Hrs.  Stookton. 

By  Court,  Eaox,  J.  Conoeding  that  the  sum  of  twelve  hun- 
dred dollars  paid  by  William  C«  Stookton,  through  Sehoon- 
maker  &  Co.,  to  C.  O.  Loomis,  was  applioaUe  to  the  judgment 
in  dispute,  it  does  not  follow  that  Stookton,  either  for  himself 
or  as  trustee  for  Mrs.  Stookton,  the  wife  of  one  of  the  defend* 
ants  in  the  judgment^  aoquired  any  title  to  the  judgment,  ex> 
eept  as  a  purchaser  from  the  plaintifb'  attorney*  William  0. 
Stockton  was  a  mere  yolunteer,  and  the  money  paid  by  him  wae 
only  intended  to  transfer  the  ownership  of  tiie  judgment,  and 
not  to  work  its  satisfaction.  It  was  a  purchase,  and  not  a  pay- 
ment. An  attorney  at  law,  as  such,  has  no  power  to  sell  his 
client's  judgment,  and  his  attempted  sale  will  only  bind  the 
client  when  the  act  is  ratified,  or  adopted  by  the  receipt  of  the 
money  or  otherwise.  The  judgment  of  Thomas,  CowpertkwaiU, 
d  Co.  ▼.  Jchnslon  A  Stockton  was  entered  on  the  fourteenth  of 
January,  1862,  for  one  thousand  two  hundred  and  sevenly-seveet 
dollars  and  seventy-seyen  cents.  The  payment  made  by  C.  0 
Loomis,  their  attorney,  on  the  second  of  June,  1862,  including 
commissions,  amounted  to  nine  hundred  and  ninety-eight 
dollars  and  twenty  cents.  To  this  extent  the  sale  by  Loomis 
was  good,  but  it  is  very  clear  that  the  remainder  of  the  money 
applicable  to  this  judgment  belongs  to  Thomas,  Cowperthwait, 
&  Co  ,  and  to  no  one  else.  But  how  stands  the  case  between 
the  two  purchasers,  William  C.  Stockton  and  Edward  Campbell, 
jun.?  Stockton's  purchase  was  first  made,  but  of  this  Camp- 
boll  had  neither  actual  nor  constructiTe  notice.  No  assignment 
was  ever  made  to  Stockton,  and  we  are  unable  to  discoTcr  any 
evidence  of  facts  brought  home  to  Campbell  sufficient  to  put 
him  upon  inquiry.  Before  purchasing,  he  inquired  of  the  surriy- 
ing  partner  whether  the  judgment  had  been  paid  by  the  defend- 
ants, and  was  answered  in  the  negative.  In  buying  from  the 
attorney,  he  took  the  risk  of  psjment  hf  the  aktomqr  to  Om^ 
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client;  but  as  to  other  persons  whose  interest  did  not  appear  of 
record,  and  of  which  he  had  no  notice,  he  stands  in  the  same 
position  as  though  he  had  purchased  directly  from  the  plaintiffs 
in  the  judgment;  and  that  a  subsequent  purchase  of  a  judgment, 
accompanied  or  followed  by  a  transfer  upon  record,  will  pass  title 
against  a  prior  purchase  not  docketed,  and  of  which  the  second 
purchaser  was  ignorant,  is  conclusiyely  settled  in  this  state: 
Fisher  v.  Knox,  18  Pa.  St.  622;  Oauttagher  t.  Oaldtoea,  22  Id. 
800  [60  Am.  Dec.  85];  Ouikrie  ▼.  BaMine,  25  Id.  80.  Our  opin- 
ion then  is,  that  Oampbell'a  assignment  is  good  against  eyezj 
one  except  the  plaintiffs  in  the  judgment,  and  as  they  do  not 
deny  his  right,  it  follows  that  he  is  entitled  to  be  paid  the  amount 
appropriated  to  him  by  the  auditor. 

The  exceptions  taken  by  Mr.  Selden  for  Johnston's  adminis- 
trator are  not  sustained. 

And  now,  January  15, 1868,  it  is  ordered  and  decreed  that  the 
decree  of  the  district  court  of  Allegheny  county  in  sustaining 
the  exceptions  to  the  auditor's  report,  and  in  awarding  to  B.  0. 
Stockton  the  money  applicable  to  the  judgment  of  Thomas,  Oaw^ 
perthwaii,  Jb  Co.  t.  JokMton  S  Stockton,  No.  888,  January  term» 
1852,  is  reversed,  and  the  auditor's  report  is  now  confirmed,  and 
distribution  decreed  according  to  said  report. 


ATfOBNBT  lOB  PaBTT  TO  AonON  HAS  NO  AUTHOBITT    TO  AMIGN  JudO- 

vmr  rendered  theretn  for  his  client:  Boren  y.  McOehee^  81  Am.  Dea  695^  and 
note  704;  nor  has  he  any  anthority  m  attorney  to  release  a  judgment  obtained 
by  him  for  his  client:  Harrow  y.  Farrow,  45  Id.  00.  To  the  point  that  an 
attorney  as  sach  has  no  power  to  sell  or  assign  the  jadgment  of  his  oIient»  the 
princi^  case  is  cited  in  ^oMttt  y.  iltictteftm,  47  Pa.  St.  210;  Jlowkmd  r,  Slaie^ 
68  Id.  IM;  KMfs  Appeal,  87  Id.  247. 

On  Sali  bt  Okb  Pxbson  of  a  judgment  recoyered  of  another,  a  warranty 
of  title  is  »ppl]4d:  Note  to  Dugaa  y.  MathewB,  54  Am.  Deo.  368.  And  a  bona 
fdt  purcDVier  for  yalnable  consideration,  without  notioe  of  a  prior  unrecorded 
deed,  who  records  his  deed  firsts  is  protected:  Wood  y.  OS^pjN,  67  Id.  62;  HalX 
y.  DelapUnna,  68  Id.  57,  and  note  64. 

The  PBINCI7AL  GA8B 18  ORED  in  Pmt^B  Appeal,  77  Pa.  St.  882;  to  the  point 
that  where  the  assignee  of  a  Judgment  fails  to  haye  it  reoorded  to  his  use,  his 
rights  will  be  postponed  to  those  of  a  subsequent  assignee  for  a  yaluable  con- 
sideration without  notice.  It  is  cited  in  Sldrtd  y.  ffaM^$  Adm'r,  88  Id.  33, 
to  the  point  that  recording  an  assignment  of  a  judgment  is  constmotiye  notice 
to  all  parties,  and  where  the  second  aangneo  of  a  Judgment  has  it  marked  on 
the  record  without  notioe  of  a  former  assignment^  the  first  assignee  will  be 
postponed  in  fayor  of  the  second:  BuJlnffkmy.Barmardf90U.9S,9ndni»ki^i 
4fpeid;  76  Id.  41;  all  etthg  the  prindpal 


611  Dennison  v.  PAas.  [Peniu 

Dennison  v.  Page. 

[39  PmninLTAjnA  Bxazb,  490]. 

AMTWifxmiAL  OoHOBPTiOH  doM  not  Weaken  the  proeamptioB  of  legltimaey 

arimng  from  posi*nnptial  biiih.    This  preenmpfcion  oan  only  be  mnoved 

by  proof  of  non-acoeei  at  any  time  when  it  was  poenble  for  the  child  to 

have  been  begotten. 
liOTHiR  or  Child  Bobn  in  Wedlock,  thoogfa  begotten  before,  is  inoompe* 

tent  to  proTe  that  the  child  was  not  begotten  by  the  man  who  beoame  her' 

hnsband  before  ite  birth. 
Husband  ob  Wdv  is  Incompktsnt  Witnsu  to  prove  moQ-aooeas  in  order 

to  establish  the  ill^timaey  of  a  child  bom  in  wedlock  but  begotten 

before. 
Dmlabations  and  Acts  or  Hobband  and  Wdv  at  or  subsequently  to  th« 

birth  of  the  child  are  inadmissible  to  proye  it  illegitimate,  hi  the  absence 

of  proof  of  non-access  at  the  time  of  conception. 

AonoH  on  a  feigned  issae.    The  opinion  states  the  f aota. 

Xaine,  for  the  plaintiff  in  error. 

Swing  and  Davidson^  for  the  defendants  in  enon 

By  Oourt,  Enoz,  J.  Mary  Denniaon  was  bom  three  months 
after  the  marriage  of  her  mother  with  Samuel  Page.  Her  right 
to  any  part  of  his  real  estate  was  denied,  upon  the  aUegation 
that  he  was  not  her  father.  To  determine  the  question  of  her 
legitimacy,  an  issue  was  certified  by  the  orphans'  court  of  Fay- 
ette county  to  the  court  of  common  pleas. 

Upon  the  trial,  the  defendant  offered  to  proTe  by  Mrs.  Mary 
Page,  the  mother  of  Mrs.  Denniaon,  that  Samuel  Page  was  not 
her  father;  that  she  was  begotten  before  the  witness  was  married 
to  Samuel  Page,  and  that  he  did  not  beget  her.  The  refusal  of 
the  court  of  common  pleas  to  receive  Mrs.  Page's  testimony 
forms  the  first  assignment  of  error. 

Where  a  child  is  begotten  and  bom  whilst  its  mother  is  a 
married  woman,  its  legitimacy  is  presumed,  until  the  contrary 
is  clearly  made  to  appear.  This  presumption  can  be  removed  by 
showing  that  the  husband  had  no  sexual  intercourse  with  his 
wife  at  any  time  when  it  was  possible  for  the  child  to  have  been 
begotten.  Does  the  antenuptial  conception  weaken  the  pre- 
«umption  of  legitimacy  arising  from  the  post-nuptial  birth?  It 
ts  well  settled  by  authority  that  it  does  not.  A  child  bom  in 
wedlock,  though  born  within  a  month  or  a  day  after  marriage, 
is  legitimate  by  presumption  of  law:  Co.  lit.  244  a.  And 
where  a  child  is  bom  during  wedlock,  of  which  the  mother  was 
visibly  pregnant  at  the  marriage,  it  is  presumed,  juris  et  dejure^ 
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that  it  was  the  ol&pring  of  the  husband.  In  Bex  t.  Lufe,  ft 
East,  198,  Lord  EUenborough  said  that  ''with  respeot  to  th» 
case  where  the  parents  have  married  so  reoentlj  before  the  birth, 
of  the  ohild  that  it  oould  not  have  been  begotten  in  wedlock,  it 
stands  upon  its  own  peculiar  ground.  The  marriage  of  the 
parties  is  the  criterion  adopted  by  the  law,  in  cases  of  antenup- 
tial generation,  for  ascertaining  the  actual  parentage  of  tha 
child.  For  this  purpose  it  will  not  examine  when  the  gestation 
began,  looking  only  to  the  recognition  of  it  by  the  husband  in 
the  subsequent  act  of  marriage. "  And  in  the  same  case  Le  Blanc,, 
J.,  said:  "  Our  attention  has  been  called  to  cases  where  a  child 
bom  within  a  short  time  after  the  marriage  of  the  parents  is  by 
the  rule  of  law  considered  legitimate.  That  is  a  rule  of  law  not 
to  be  broken  in  upon,  except  as  in  other  cases  by  proof  of  natu- 
ral imbecility,"  etc. 

In  Stegall  t.  SlegaUf  2  Brook.  256,  the  marriage  preceded  tha 
birth  about  six  months,  and  there  was  no  reason  to  suppose  it 
a  premature  birth,  yet  the  case  was  treated  by  Chief  Justice 
Marshall  precisely  as  though  the  child  was  begotten  in  wedlock » 
mftlring  the  question  of  legitimacy  depend  upon  the  access  of 
the  husband.  In  Bowles  t.  Bingham^  2  Munf.  442,  the  mar- 
riage took  place  in  January,  and  the  birth  in  the  succeeding 
April.  The  opinion  of  the  court,  deliyered  by  Judge  Boan,  is 
to  be  found  in  3  Id.  699,  and  it  clearly  establishes  the  doctrine 
that  the  presumption  of  legitimacy  is  the  same  where  the  child 
is  bom  in  wedlock,  whether  begotten  before  or  after.  So  in 
State  ▼.  WUsan,  10  Ired.  L.  131.  And  in  SUUe  t.  Herman,  13 
Id.  602,  the  same  rule  is  asserted  and  followed. 

In  the  last-mentioned  case,  where  the  child  was  bom  five 
months  and  two  days  after  the  marriage,  Chief  Justice  Buffin^ 
in  deliyering  the  opinion  of  the  court,  said:  "  There  seems  to 
be  no  difference  in  point  of  law  between  a  case  where  the  con- 
ception was  prior  and  posterior  to  the  marriage,  provided  the 
birth  be  after  wedlock,  for  that  makes  the  legitimacy." 

It  follows,  from  the  authorities  aboTc  quoted,  that  the  legit- 
imacy of  a  child  born  in  wedlock,  though  begotten  before  mar- 
riage, is  founded  upon  the  supposition  that  it  was  begotten  by 
the  man  who  subsequently  became  its  mother's  husband,  and 
that  this  presumption  can  only  be  rebutted  by  clearly  proving 
that  no  sexual  intercouse  occurred  betwe#h  the  two  at  any  time 
when  the  child  could  have  been  begotten.  Whether  it  was  be- 
gotten in  or  out  of  wedlock,  where  the  marriage  precedes  Jhe 
I,  the  presumption  of  paternity  is  the  same,  and  the  like 
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•▼idenoe  is  required  to  bastArdize  the  issue.  That  evidence  is 
proof  of  Don-aocess.  Where  the  husband,  or  he  who  subse- 
quently becomes  such,  has  access  to  the  mother  of  the  child, 
the  presumption  that  he  is  its  father  is  conclusiye.  By  the 
term  **  access/'  used  in  this  sense,  we  understand  actual  sexual 
intercourse;  and  this  is  presiuned,  in  the  one  case  from  the 
existence  of  the  marital  relation,  and  in  the  other  from  the  sub* 
sequent  marriage.  Where  marriage  follows  pregnancy,  and 
precedes  birth,  he  who  marries  the  pregnant  woman  is  presumed 
to  be  the  father  of  the  after-bom  child.  Upon  this  presump- 
tion rests  the  doctrine  of  the  common  law,  that  legitimacy  fol- 
lows birth  in  wedlock. 

The  question  before  the  jury  was  whether  or  not  Samuel  Pago 
was  the  father  of  Mrs.  Dennison.  That  he  was  her  father^  his 
marriage  with  her  mother  before  her  birth  clearly  establishes,  in 
the  absence  of  proof  of  non-access.  The  proffered  testimony, 
in  substance  though  not  in  form,  was  to  prove  non-access. 

That  the  mother  was  incompetent  to  prove  this  is  perfectly 
well  settled  by  abundant  and  uniform  authority.  Non-access 
oannot  be  proved  by  either  the  husband  or  the  wife,  whether 
the  action  be  civil  or  criminal,  or  whether  the  proceeding  is  one 
of  settlement  or  bastardy,  or  to  recover  property  claimed  as  heir 
at  law. 

I  will  mention  some  of  the  numerous  cases  where  the  question 
has  been  decided. 

In  Bex  V.  Book,  Wils.  840,  which  was  a  bastardy  case,  it  was 
held  that  the  wife  could  not  be  a  witness  to  prove  nonnicoess. 

The  same  point  had  been  previously  decided  in  Bex  v.  Inhab* 
Oonte  of  Beading,  Hardwioke  Oases,  82.  Bex  v.  Lufe,  8  East, 
193,  was  also  a  bastardy  case,  and  there  Lord  Ellenborough  said 
that  the  rule  which  forbade  the  wife  to  prove  non-access  **  was 
founded  upon  a  principle  of  public  policy,  which  prohibits  the 
wife  from  being  examined  against  her  husband  in  any  matter 
affecting  his  interest  or  character.''  In  Ooodrighi  v.  Moss^  2 
Cow.  691,  where  the  question  of  legitimacy  arose  in  an  action 
of  ejectment,  Lord  Mansfield  said:  ''  As  to  the  time  of  the  birth, 
the  father  and  mother  are  the  most  proper  witnesses  to  prove 
it.  But  it  is  a  rule  founded  in  decency,  morality,  and  policy, 
that  they  shall  not  be  permitted  to  say  after  marriage  that  they 
have  had  no  oonne<ftion,  and  therefore  that  the  ofBipring  is 
spurious." 

In  Ocpe  V.  Ocpe,  1  Moo.  &  B.  269,  which  was  an  issue  out  of 
ehancery  to  try  the  legitimacy  of  Willis  Oope,  Justice  Aldermaii 
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4iaid:  "The  wife  ia  not  allowed  to  prove  illegifcimaoj  of  the 
<!liild,  as  by  showing  non-access. "  In  King  ▼•  Inhalrilanta  of 
Kea^  11  East,  131,  a  settlement  case,  an  attempt  was  made  to 
prove  by  the  mother  the  non-access  of  the  husband,  on  the 
ground  that  the  husband  was  dead  at  the  time  of  the  trial;  but 
Lord  Ellenborough,  with  the  concorrence  of  the  other  judges, 
decided  that  the  evidence  of  the  wife  ought  not  to  be  received 
to  prove  non-access,  whether  the  husband  was  living  or  dead 
when  the  evidence  was  offered. 

In  the  cases  already  referred  to  in  10  and  18  Iredell,  the  evi- 
dence of  the  mother  to  prove  non-access  was  held  to  be  incom* 
potent.  These  were  both  cases  where  pregnancy  preceded  mar- 
riage. 

The  same  rule  is  laid  down  by  the  elementary  writers  on  evi- 
dence,  Starlde,  Phillips,  Greenleaf ,  and  others;  and  to  the  same 
effect  is  our  own  case  of  OommonweaUh  v.  Shepherd^  6  Binn.  288. 
It  is  true  that  the  same  reasons  are  not  always  given  for  the 
rule.  In  some  of  the  cases  it  is  said  to  be  founded  upon  the 
question  of  interest,  and  in  others  upon  a  question  of  policy; 
but  whatever  may  be  the  reason  for  the  rule,  whether  good,  bad 
-or  indifferent,  the  rule  itself  is  an  inflexible  one,  and  in  no  event 
7an  the  wife  be  permitted  to  prove  non-access  of  the  husband. 
There  was  no  error,  therefore,  committed  in  rejecting  the  evi- 
dence of  Mrs.  Mary  Page. 

But  the  defendant  further  offered  to  prove  that  Samuel  Page 
said  at  the  time  of  the  birth  of  Mary  I>ennison  that  she  was  not 
his  child;  that  he  repeated  this  declaration  afterwards,  and 
added  that  she  should  never  inherit  any  portion  of  his  estate; 
that  he  was  found  in  tears  on  the  morning  of  the  birth;  that  the 
mother  said,  about  the  time  the  child  was  bom,  that  it  belonged 
to  a  man  by  the  name  of  Bisk;  that  on  account  of  the  difficulty 
as  to  its  legitimacy,  the  child  was  taken,  three  days  after  its 
birth,  to  the  house  of  its  mother's  father,  where  it  was  raised; 
and  that  it  was  treated  by  Mr.  and  Mrs.  Page  as  iUegitimate. 
This  evidence  was  also  rejected,  and  upon  its  rejection  is  based 
the  remaining  assignments  of  error. 

In  considering  the  question  whether  there  was  any  error  in 
rejecting  proof  of  the  facts  above  stated,  it  must  be  borne  in 
mind  that  at  the  time  of  the  offer  no  evidence  had  been  given 
which  disproved,  or  tended  to  disprove,  sexual  intercourse  be* 
tween  Samuel  Page  and  Mary,  the  mother  of  Mrs.  Dennison,  at 
or  about  the  period  of  conception,  nor  was  it  proposed  to  follow 
the  offer  by  such  evidence.    The  parties  had  lived,  for  many 
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yean  befoxe  iheir  marriage,  within  fiyo  miles  of  each  other;  but 
how  long  their  acquaintance  preceded  their  marriage,  or  whether 
or  not  they  were  frequently  in  each  other's  company,  was  nof 
shown  npon  trial.  That  the  declarations  of  Mr.  and  Mrs. 
Page,  at  or  abont  the  time  of  the  birth,  foUowed  as  they  were 
by  the  removal  of  the  infant  to  the  honse  of  its  mother's  father; 
where  it  was  raised  as  an  illegitimate  child,  would  have  strongly 
corroborated  evidence  of  non-access  is,  to  my  mind,  very  clear; 
but  I  am  equally  clear  that  the  evidence  was  only  admissible  as 
corroborative,  and  that  it  was  insufficient  of  itself  to  prove  non- 
access. 

It  cannot  be  denied  but  that  the  conduct  of  Mr.  and  Mrs. 
Page  when  the  child  was  bom  was  unfavorable  to  its  Intimacy; 
but  the  poli<7  of  the  law  so  strongly  favors  legitimacy,  that  it 
is  not  in  the  power  of  either  husband  and  wife,  or  both,  to  bas- 
tardise a  child  born  in  wedlock. 

The  old  rule,  that  the  presumption  of  legitimacy  could  not  be 
overcome  by  any  proof  less  than  the  absence  of  the  husband  be- 
yond seas  previous  to  and  during  the  whole  time  of  gestation, 
no  longer  exists. 

The  modem  rule  is,  that  where  the  evidence  plainly  shows 
such  non-access  on  the  part  of  the  husband,  that  he  could  not, 
in  the  course  of  nature,  have  been  the  father  of  the  child,  it  is 
sufficient  to  destroy  its  legitimacy.  But  nothing  short  of  this 
will  bastardize  one  bom  in  wedlock:  Bex  v.  Luffe^  8  East.  193; 
Ibxcroft'8  0096, 1  Boll.  Abr.  369;  SiegaLl  v.  SiegM,  2  Brock.  256. 
Declarations  of  parents  may  be  given  in  evidence  to  prove  or 
disprove  marriage,  where  the  parties  have  cohabited:  Bull. 
N.  P.  112;  or  to  prove  whether  the  child  was  bom  before  or 
after  marriage:  Chodright  v.  Mass,  Oowp.  691;  but  they  are  not 
admissible  to  prove  the  illegitimacy  of  a  child  bom  in  wedlock: 
Taie  v.  Penne,  7  Mart.,  N.  S.,  663;  StegaU  v.  Slegali,  2  Brock. 
256.  So  a  husband's  declaration  that  a  child  bom  in  wedlock 
is  not  his  is  not  sufficient  evidence  to  prove  it  illegitimate, 
notwithstanding  it  was  bom  only  three  months  after  marriage, 
and  a  separation  between  the  husband  and  wife  took  place 
by  mutual  consent:  Bowles  v.  Bingham,  2  Munf .  442.  In  Morris 
V.  Davies,  5  01.  &  Fin.  163,  the  presumption  of  legitimacy  was 
held  to  be  rebutted  by  evidence  of  the  conduct  of  the  husband 
and  wife;  such  as,  that  the  wife  was  living  in  adultery;  that  she 
concealed  the  birth  of  the  child  from  the  husband,  and  declared 
to  him  that  she  never  had  such  child;  that  the  husband  dis- 
claimed all  knowledge  of  the  child,  and  acted  up  to  his  death  as 
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if  no  such  child  was  in  existence;  and  also  that  the  wife's  para- 
mour aided  in  concealing^  reared  and  ed  acate  1  it  as  his  own,  and 
left  it  all  hip  property  by  his  will.  But  there  was  also  in  the  case 
evidence  which  tended  strongly  to  prove  that  the  husband  had 
no  sexual  intercourse  with  the  wife  at  the  period  of  conception; 
and  in  Bex  ▼.  Mansfield,  1  Q.  B.  449,  it  was  held  that  the  fact 
that  the  wife  was  living  in  adultery  was  not  suflcient  to  destroy 
the  legitimacy  of  a  child  bom  in  wedlock,  but  that  there  must 
be  evidencel  from  which  a  jury  could  find  non-aooess.  There 
are  many  other  cases,  English  and  American,  bearing  upon  the 
question  here  presented,  but  it  is  unnecesary  to  cite  them,  for 
they  are  all  consistent' with  the  points  ruled  in  the  common 
pleas,  which  were:  1.  That  the  mother  of  a  child  bom  in  wed- 
lock, though  begotten  before,  was  incompetent  to  prove  that  the 
child  was  not  begotten  by  the  man  who  became  her  husband  be- 
fore its  birth,  in  the  absence  of  evidence  of  non-access;  2.  That 
where  no  evidence  of  non-access  at  the  time  of  conception  was 
given,  the  declarations  and  acts  of  the  husband  and  wife  at  the 
birth  of  the  child,  or  subsequently,  were  inadmissible  to  prove 
it  illegitimate. 
Judgment  affirmed. 

Pboov  ov  iLLBGrmiAOT— EvmBfoB  or— Koar-AOCESS  or  HvasAKD  to 
Wm. — ^That  a  child  bom  during  wodlook,  or  within  the  period  aUowed  for 
gestation  after  the  termination  of  the  marital  relation  between  huband  and 
wife,  ifl  presumed  to  be  legitimate,  is  a  rule  of  law  so  conclusively  established 
as  not  to  require  the  citation  of  any  authority  to  sustain  it.  The  presump- 
tion thus  arising  may,  however,  be  rebutted,  and  the  means  employed  most 
generally  for  this  purpose  is,  perhaps,  proof  of  the  inability  of  the  husband 
to  have  been  the  father  of  the  child,  from  the  fact  of  non-access  to  the  wife 
during  the  period  in  which  the  child  might  have  been  begotten.  The  ancient 
rule  that  nothing  short  of  proof  that  the  husband  was  beyond  the  four  seas 
will  rebut  the  presumption  of  legitimacy  of  a  child  born  during  marriage 
has  long  since  been  exploded,  and  as  was  said  in  Ilecui  v.  Headf  I  Sim.  & 
Btn.  150,  in  modem  times  the  rule  of  evidence  has  varied.  Formerly  it  was 
considered  that  all  doubt  could  not  be  excluded  unless  the  husbaud  was  extra 
quatuor  maria;  but  it  is  obvious  that  all  doubt  may  be  excluded  from  other 
oircumstanoes,  and  the  modem  practice  permits  the  introduction  of  every 
species  of  legal  evidence  tending  to  the  conclusion  of  non-access;  in  other 
words,  non-access  or  non-generating  access,  may  always  be  proved  by  means  of 
inch  evidence  as  is  strictly  admissible  in  every  other  case  in  which  it  is  neces- 
sary that  a  physical  fact  be  proved:  Banbury  Peerage,  Id«  153;  State  v.  Skum- 
pert,  1  S.  0.  85,  where  it  is  held  that  evidence  of  legitimacy  may  always  be 
lawfully  rebutted  by  satisfactory  evidence  that  access  did  not  take  place 
between  the  husband  and  wife,  such  as  by  the  law  of  nature  is  necessary  in 
order  for  tho  man  to  be  in  fact  the  father  of  the  child.  This  doctrine  is 
amply  sustained:  Wrighl  v.  Hicks,  12  Ga.  155;  S.  0.,  56  Am.  Dec.  450;  S.  C, 
15  Qa.  IGO;  B.  C,  60  Am.  Dec.  637;  Pendrel  v.  Pendrel,  2  Stra.  925;  Steffall 
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T.  SiegdO,  2  Brook.  296;  KkineH  y.  JB^len,  38  Pa.  St.  439;  PAOfi^  t.  iHfex. 
2  Alien,  453;  Hargrove  t.  JETafymve,  9  BeaT.  652;  ifomit  t.  Dariu^  6  CL 
ft  Fin.  230,  note;  Herring  y.  Ooodaon^  43  Miss.  392;  and  in  Skukr  y.  Aiii;  15 
8.  C.  421,  where  it  is  said  that  the  question  of  paternity  is  a  question  of  iad 
tr  be  determined  like  any  other  question  of  £aot»  and  this  may  be  done  by 
proof  showing  non-aooess,  or  ary  other  facts  which  may  satisfy  the  minds  of 
the  jury.  Such  evidence  is  competent^  and  when  admitted  is  entitled  to  bo 
oonsidered. 

Thus  in  WUnn  ▼.  BaJth,  18  S.  C.  69,  Mr.  Chief  Justice  Simpson  remarkax 
"  The  true  test  of  legitimacy  is  whether  the  husband  of  the  woman  who  giYoa 
birth  to  the  child  is  its  father;  and  this  must  of  necessity,  in  every  case,  bo 
a  question  of  fact.  Where  the  child  is  bom  after  lawful  wedlock,  and  idter 
the  lapse  of  the  usual  period  of  gestation,  it  should  require  a  very  strong  state 
of  circumstances  to  overthrow  the  presumption  of  legitimacy,  such  as  impos- 
sibility of  access,  absolute  abandonment,  or  something  equally  as  oondusive; 
but  where  the  birth  is  so  soon  after  the  marriage  as  to  render  it  certain,  ac- 
cording to  the  laws  of  nature,  that  the  child  could  not  have  been  begotten 
during  the  wedlock,  then  it  is  more  of  an  open  question,  depending  on  tho 
weight  of  the  testimony,  aided  in  favor  of  the  legitimacy  somewhat  by  the 
marriage,  but  perhaps  not  to  the  extent  of  requiring  such  strong  opposing 
proof  as  in  other  cases.  In  every  case,  however,  the  question  is  one  of  fact^ 
to  be  determined  in  each  special  case  by  the  principles  hereinabove  stated, 
to  be  administered  and  applied  by  the  courts,  with  a  oautious  regard  to  tho 
peace  of  society,  and  the  happiness  and  reputation  of  families;^  and  any 
competent  testimony  bearing  upon  the  question  of  illegitimacy  is  admissiblo; 
if  it  is  sufficient,  and  satisfies  the  mind  of  the  tribunal  before  which  the 
question  is  made,  establishes  such  fact.  Or  if  the  mind  of  the  Jury  is  sat- 
isfied beyond  all  doubt  that  intercourse  did  not  take  place  between  the  hus- 
band and  wife  at  such  time  that  the  husband  could  have  been  the  father  of 
the  child,  they  are  justified  in  finding  it  illegitimate:  Morris  v.  Dcufiu^  3  Car. 
k  P.  427;  PUnoea  v.  Bwsey,  31  L.  J.,  N.  S.,  Ch.  681;  Head  v.  Head^  1  Sim. 
ft  Stu.  150;  nor  is  it  necessary  that  the  non-access  of  the  husband  be  proved 
during  the  whole  period  of  the  wife's  pregnancy;  it  is  sufficient  if  the  circum- 
stances of  the  case  show  a  natural  impossibility  that  the  husband  could  b« 
the  father,  as  where  he  had  access  only  two  weeks  before  the  birth  of  tho 
child:  Bex  v.  lAffe^  8  East,  193;  and  it  is  not  necessary  for  the  party  object- 
ing to  the  legitimacy  to  prove  that  non-access  was  impossible;  if  the  evidence 
places  the  non-access  beyond  all  reasonable  doubt,  it  is  sufficient  to  repel  tha 
presumption  of  legitimacy:  Van  Aemam  v.  Van  Aemam,  1  Barb.  Ch.  375| 
SiegaU  v.  StegaU,  2  Brock.  256;  and  the  common  opinion  of  the  neighborhood 
giving  the  child  to  another  man,  and  that  it  grew  up  in  the  home  of  another, 
not  looking  upon  the  party  as  its  father,  who  is  sought  to  be  established  as 
such,  are  facts  worthy  of  consideration:  Id. 

Thus  in  Ooodright  v.  Said,  4  T.  R.  356,  it  was  held  that  other  circum- 
stances except  non-access  might  be  shown  to  prove  the  child  of  a  married 
woman  a  bastard,  as  that  of  the  son's  having  taken  a  different  name  from  his 
birth,  the  name  of  the  person  with  whom  his  mother  was  living  at  the  time, 
which  had  been  retained  by  him  ever  since  as  well  as  by  his  descendants,  is 
a  very  strong  family  recoguition  of  his  illegitimacy.  Bee  also,  on  this  pointy 
Hawe»  V.  Draeger,  L.  E.,  23  Ch,  173,  a  case  arising  on  and  involving  an 
almost  parallel  state  of  facts,  and  holding  them  sufficient  to  rebut  the  pre- 
sumption of  Intimacy.  Eridence  of  the  wife's  having  lived  in  adultery  at 
the  time  that  the  ohild  was  begotten,  and  that  her  husband  lived  in  anothec 
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pvt  of  the  kingdom  ao  that  aooen  was  impoirible^  MtabliihestheillegitizDAoy 
of  the  child  beyond  dispute:  Bartmif  qfSaye  amdSele,  1  Hofll  L.  500;  bo  where 
the  wife  is  liying  in  open  and  notoriooa  adoltary,  and  the  hnaband  had  but 
one  opportunity  of  acceu,  and  this  at  a  time  and  under  ciraamstanoes  render- 
ing it  extremely  improbable  that  he  availed  himaelf  of  the  opportonity,  theae 
faoti  eetabUah  reasonable  ground  for  concluding  that  sexual  tnteroourse  did 
not  take  place:  Ccpe  t.  Cope^  1  Moo.  ft  B«  276;  8.  0.;  5  Car.  ft  P.  e04.  The 
presumption  of  legitimacy  may  be  rebutted  where  the  child  is  begotten  and 
bom  during  a  separation  of  the  husband  from  the  wife:  Queen  t.  Inhabktmtt 
<^  Mansfield,  1  Q.  B.  444;  not  only  by  oTidence  showing  that  the  husband 
had  no  sexuali  nteroourse  with  the  wife^  but  also  by  proof  of  their  conduct* 
such  as  that  the  wife  was  liring  in  adulteiy,  and  that  she  concealed  the 
child's  birth  from  the  husband,  declaring  to  him  that  she  nerer  had  the  child, 
the  husband  disclaiming  all  knowledge  of  such  child,  and  acting  until  his 
death  as  if  no  such  dhild  was  in  existence,  and  alM>  by  evidence  showing  that 
the  paramour  of  the  wife  aided  in  concealing  the  child,  rearing  and  educat- 
ing  it  as  his  own,  fud  at  his  death  leaving  all  of  his  property  to  it  by  willt 
MorriaT.  Dame$,  6  Q.  ft  Fin.  168. 

Where,  in  an  action  for  diToroe^  the  legitimacy  of  a  child  was  oalled  into 
question,  and  it  was  in  proof  that  the  husband  and  wife  had  lived  sepa- 
rate for  more  than  three  years  before  the  birth  of  the  child,  that  the  husband 
had  not  called  upon  the  wife  more  than  three  times  during  the  separation, 
and  then  only  for  a  few  minutes  in  the  day>time  and  when  witnesses  were 
present,  and  that  for  ei^teen  months  before  the  child's  birth  the  husband 
had  liv^d  in  another  town,  not  visiting  the  wife,  and  had  broken  off  all  inter- 
course with  her,  it  also  baing  shown  that  others  had  sexual  intercourse  with 
her  about  nine  months  previous  to  the  birth  of  the  child,  and  one  of  those  so 
having  interoourse  was  supposed  to  be  its  father,  these  facts  prove  the  ille- 
gitimacy of  the  child:  Cfron  v.  OroM^  3  Paige  Gh.  138;  8.  0.,  23  Am.  Deo. 
778.  In  case  of  a  divorce  a  maua  ei  ihoro,  a  child  bom  during  the  separa- 
tion must  be  token  to  be  a  bastard:  IiOer  FarUheB  qf  St,  Qwrf/e  and  8U 
Margaret,  1  Balk.  123;  evidence  of  non-interoourse  between  husband  and 
wife  for  more  than  a  year,  continuing  within  five  months  of  the  birth  of  the 
child,  is  suffident  to. establish  its  illegitima«9^:  Dean  r.  State,  29  Ind.  483| 
and  where  the  husband  is  shown  to  have  been  beyond  the  seas  for  more  than 
two  yean  before  the  birth  of  the  child,  born  by  the  wife  who  remains  at 
home,  the  conclusion  is  irresistible  that  such  child  is  a  bastard:  King  v.  Maid* 
item,  12  Bast,  650.  The  emu  probanidi  lies  entirely  on  those  who  wish  to 
show  the  iU^timaoy:  Plowee  v.  Boeeeg,  8  Jur.,  N.  B.  662;  thii  is  truo 
although  in  doing  so  a  negative  has  to  be  proved:  Pattermm  v.  Ckdnee,  0  How. 
655;  and  although  evidence  to  prove  illegitimacy  need  not  be  such  as  to 
show  an  utter  impossibility  of  access  by  the  husband  to  the  wife,  still  it 
must  be  such  as  sufficiently  proves  beyond  reasonable  doubt  that  interoourse 
did  not  take  plaoe:  Van  Aemam  v.  Van  Aemam,  1  Barb.  Ch.  376;  Phwee  r, 
Boeee^,  Mpra;  Sumvan  v.  KeUp,  3  Allen,  148;  PhOtipe  v.  AUen,  2  Id.  463; 
S[^)ert  V.  Cfreenwaitf  44  Mich.  245;  or  as  is  said  in  State  v.  Bovnaine,  68  Iowa, 
46,  the  proof  must  be  distinct,  satisfactory,  and  conclusive. 

OoMPsmror  or  Husbaitb  or  Wm  to  PBovB.~Although  there  is  some 
conflict  in  the  decisions  no  doubt  the  weight  of  authority  tends  to  firmly 
estabUsh  the  rule  that  neither  the  husband  nor  the  wife  is  competent,  nor  aro 
dedarations  made  by  either  of  them  admissible^  for  the  purpose  of  establish- 
ing the  illegitimacy  of  their  child  or  children.  Many  reasons  have  beengiven 
f<»thiirule.    For instanoe^  m  J^oga  Co.r.  SouA  Creek  Temmekip,  76  Pa.' 81 
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433,  it  ia  said  that  prominent  among  them  is  the  idea  that  the  admiaaioa  of 
testimony  of  non-aooeas  wonld  he  unaeeoly  and  aoandalona,  not  so  much  from 
the  fact  that  it  reveals  immoral  oondnot  upon  the  part  ol  the  parents,  as  be- 
cause of  the  effect  it  may  have  apon  the  child,  who  is  in  no  faolt,  bat  who 
most  nerertheless  be  the  chief  sofferer  thereby.  "  That  the  parents  shonid 
be  permitted  to  bastardize  the  child  ia  a  propoeitlon  which  shocks  our  sense  of 
right  and  decency,  and  henoe  the  rule  of  law  wliidh  forbida  it."  To  the  same 
effect  are  ESng  7.  InKabUanU  of  Sourton,  6  Ad.  ft  EL  180;  Cfoodrighi  r.  Man, 
2  Cowp.  591;  Anatu  t.  AnotL,  22  Beay.  481;  8.  C.,  23  Id.  273;  Ifgfieri  t.  Oreett- 
waU,  44  Mich.  245;  Cope  t.  Cope,  6  Car.  ft  P.  6(H;  8.  C,  1  Moo.  ft  R.  269; 
Page  v.  Dennlaon,  1  Grant's  Cas.  377;  Chamberlain  t.  People,  23  N.  Y.  ^; 
JRex  T.  Book,  1  Wils.  340;  and  Coreon  V.  Coreon,  44  N.  H.  687,  where  it  is  held 
that  this  rule  is  well  established,  independent  of  any  question  of  interest, 
upon  the  broad  ground  that  it  in  against  public  policy  that  either  husband  or 
wife  should  be  allowed  to  prove  non-access,  and  thus  bastardise  their  issue. 
And  this  rule  is  not  changed  by  a  statute  removing  the  incompetency  of  a 
witnesA  to  testify  on  account  of  interest^  and  which  allows  parties  to  testify 
in  their  own  behalf:  Boykin  v.  Boyhm,  70  N.  C.  262.  In  Awm.  v.  ^imm., 
eupra,  the  court  allowed  the  wife  to  be  ^sked,  on  cross-examination,  when  she 
first  became  acquainted  with  her  husband,  and  she  answering  about  twelve 
months  before  her  maniage,  the  subject  was  not  allowed  to  be  further  pur- 
sued. The  wife,  it  seems,  is  never  competent  for  the  purpose  of  provin  x  non- 
access  to  her  husband,  and  thus  bastardizing  her  child:  State  v.  Pettaway,  t 
Hawks,  623:  ComnumweaUh  Y.Shepherd,  6  Binn.  283;  S.  C,  6  Am.  Dee.  449; 
Crosf  V.  Croat,  3  Paige  Ch.  139;  8.  C,  23  Am.  Dec.  778;  Legge  v.  Bdmonde, 
25  L.  J.,  N.  S.  Ch.  126;  Queen  v.  IrihabUanU  qf  ManefM,  1  Q.  B.  444;  Com- 
monweaUK  v.  Strieker,  1  Browne  (Pa.),  pp.  xlvii;  Parker  v.  Way,  16  N.  H.  45; 
People  V.  Overseers  of  Ontario,  16  Barb.  286;  and  the  testimony  of  the  wife 
tending  to  show  such  fact,  or  any  other  fact  from  which  non-access  could  be 
inferred  of  any  collateral  fact  connected  with  the  main  one,  is  to  be  most 
scrupulously  kept  out  of  the  case.  Such  non-access  and  illegitimaoy  must  bo 
clearly  proved  by  other  evidence:  Mink  v.  Stale,  60  Wis.  686,  citing  the  prin- 
cipal case.  Nor  is  evidence  of  expressions  of  feeling  of  the  wife  toward  the 
husband  admissible:  Wright  v.  Hbldgate,  3  Car.  ft  K.  168.  Neither  is  she 
competent,  even  though  her  husband  is  dead  at  the  time  she  is  called  as  a 
witness:  King  v.  Kea,  11  Bast,  131.  And  in  Eloi  v.  Mader,  38  Am.  Dec 
192,  it  is  held  that  the  legitimacy  of  a  child  bom  in  wedlock  cannot  be  oon- 
tested,  either  by  the  mother  or  her  heirs,  and  only  the  putative  father  or  his 
heirs  may  in  certain  cases  contest  the  legitimacy.  The  child  is  not  allowed 
to  aver  that  he  was  the  result  of  an  adulterous  intercourse  on  the  part  of  the 
mother. 

The  husband  is  not  competent  for  the  purpose  of  proving  non-access:  Cor- 
son V.  Corson,  44  N.  H.  587;  Hemmenway  v.  Towntr,  1  Allen,  209;  King  v. 
Inhabitants  qf  Bourton,  6  Ad.  ft  El.  180.  Nor  is  he  competent  to  prove 
any  collateral  fact  which  would  tend  to  show  that  he  had  opportunities 
of  access:  Wright  v.  Holdgale^  3  Car.  ft  K.  158;  so  even  where  the  decla- 
rations of  the  father  are  admissible,  they  are  not  sufficient  to  bastardize 
the  issue  of  the  marriage:  Vernon  v.  VemorCs  Heirs,  6  La.  Ann.  242;  not- 
withstanding the  child  was  bom  only  three  months  after  the  marriage,  and 
a  separation  between  him  and  his  wife  took  place  soon  after  by  mutual  con- 
tent: Bowles  V.  Bkigfyaan^  6  Am.  Dea  497.  Where  non-acoess  has  been  estab- 
liah^  aUimie,  the  declarations  of  the  wife  are  admissible  to  prow  th» 
paternity  ol  the  child:  Logge  v.  BdmomlM,  25  L.  J..  N.  8.  Ch.  125;  aad  h«r 
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dcckLntioDS  of  her  own  guilt  aad  miacondact^  in  cooneotion  with  other  Mtis- 
factory  proof »  are  admissible  to  eatabliah  the  fact  of  adoltery :  Crou  t.  CVoca^  23 
Am.  Dea  778;  Gommonwealih  v.  Shepherd^  6  Id.  449;  this  sometimes  arises 
from  the  necessity  of  the  case:  People  7.  OverMen^  15  Barb.  236;  8taU  v.  Peto- 
vxLy^  3  Hawks,  623;  after  non-access  is  proved  by  other  evidence:  Parker  v. 
Way,  15  N.  H.  45;  and  under  the  English  statute  of  23  &  33  Vict.,  o.  68,  sec*  3, 
enabling  hnsband  and  wife  to  give  evidence  in  any  proceeding  instituted  in  oon- 
seqnence  of  adultery,  their  declarations  as  to  non-access  must  be  corroborated 
by  other  evidence  in  order  to  bastardize  the  child:  In  re  RideouiP*  Truste^  L.  B. 
10  Eq.  41.  In  King  v.  TfihabUanU  o/Brandey,  6  T.  B.  330,  the  rule  is  laid  down 
that  the  reputed  mother  is  a  competent  witness  to  prove  the  illegitimacy  of 
her  children,  for  if  the  husband  or  wife  can  be  called  to  establish  their  legit- 
imacy, there  is  no  reason  that  they  should  be  considered  incompetent  when 
called  to  prove  that  the  children  are  illegitimate;  but  in  all  such  cases  this 
testimony  is  open  to  great  objection.  So  the  declarations  by  a  father  con- 
cerning his  daughter  are  admissible  as  evidence  tending  to  prove  her  ille- 
gitimacy, but  the  jury  are  to  judge  of  the  sense  in  which  the  witness  used 
the  expression  "that  unless  he  made  a  will  Louisa  could  get  nothing  by  law,* 
the  court  not  thinking,  however,  that  this  expression  points  with  any  cer- 
tainty to  her  illegitimacy:  VkM  v.  Smith,  6  R.  L  417;  and  again,  where  th« 
legitimacy  of  a  person  is  in  dispute,  the  declarations  of  his  mother,  if  not 
made  pott  litem  moiam,  are  admissible  after  her  death,  when  connected  with 
a  question  of  pedigree:  CauJoUe  v.  Ferrie,  26  Barb.  177.  In  California,  all 
doubt  is  laid  at  rest  upon  the  question  as  to  the  admissibility  of  husband 
snd  wife  to  prove  the  illegitimacy  of  the  issue  of  the  marriage,  section  195  of 
the  civil  code  of  that  state  providing  that  "the  presumption  of  legitimacy 
ean  be  disputed  only  by  the  husband  or  wife,  or  the  descendant  of  one  or 
both  of  them.    Dlegitimaoy  in  such  case  may  be  proved  like  any  other  fact.* 

Impotbnct. — ^This,  if  shown  on  the  part  of  the  husband,  has  always  been 
considered  sufficient  to  establish  the  illegitimacy  of  the  child;  "it  is  in  some 
cases  a  fact  capable  of  demonstration,  and  if  satisfactorily  established,  is  the 
most  certain  and  clearest  proof  that  the  husband  is  not  the  father  of  the  child:* 
Nicholas's  Adulterine  Bastardy,  10;  and  it  is  no  answer  to  say  that  he  has 
been  the  father  of  a  ehild  at  an  earlier  period  of  his  life:  HargeU  v.  Broad* 
way,  69  N.  0.  411.  The  presumption  of  legitimacy  may  be  wholly  removed 
by  showing  by  proper  and  sufficient  evidence  that  the  husband  was  incompe- 
tent: Hargrove  v.  ffargrave,  9  Beav.  552;  but  where  such  physical  incapacity 
is  satisfactorily  made  out  according  to  the  opinions  of  medical  witnesses,  evi- 
dence of  the  adultery  of  the  wife  is  still  an  important  ingredient  in  determin- 
ing the  legitimacy  of  the  child,  because  if  the  wife  were  of  irreproachable 
character,  it  would  go  far  to  modify  the  opixdon  as  to  the  husband's  incapacity: 
Ltffge  V.  Edmundt,  25  L.  J.,  N.  B.,  Ch.  125.  In  an  old  case,  Bury's  Caae^  5  Co. 
98  b,  where  a  man  was  divorced  from  his  wife  on  the  ground  of  his  peipetual 
impotence,  and  then  married  another  woman  by  whom  he  had  children,  the 
Uwue  were  held  to  be  his,  because,  as  was  said,  a  man  may  be  haJMie  d 
inhabOU  dkvertU  UmporStme.  The  impotenoe  of  the  husband  must  be  clearly 
and  fully  established:  (kmnomataUh  v.  Weidz,  1  Aahm.  269;  and  it  has  been 
held  that  wh«re  aooesi  of  the  husband  to  the  wife  has  been  shown,  nothing 
short  of  his  absolnte  impotence  can  bastardiie  the  Issue:  (kimmomoeaW^  v. 
SktpHmd^  6  Am.  Deo.  449;  but  see  Wr^  v.  JTSdb,  60  Id.  687,  end  cases 
dted  in  the  note  thereto  698^  showing  that  the  Jury  are  not  limited  in  their 
inquiries  to  the  physioal  impotenoe  of  the  husband,  but  that  they  must  act 
upon  any  evidenoe  that  will  show  the  absolute  impossibility  of  the  husband's 
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being  th«  father  of  tlie  child,  £rom  whatever  cause  that  impoesihility  might 
arise. 

PREsuMpnoy  OF  Lboitimaot  of  Ohiu>  Bobv  DUBora  Wkdlock:  8e* 
Wri^f/d  V.  Ukki,  56  Am.  Deo.  461;  8.  G^  00  Id.  087,  and  nokea  thereto;  aee 
also  note  to  Weaiher/ard  t.  WecUka/ord^  56  Id.  Sll»  onlleiitiTig  a  somber  ol 
the  oaaee  giTon  in  the  note  swpra. 


WOBEMAN  V.  GUTHBDS. 

TmAiTT  IN  OoMHOV  HoLDiKO  Equitablb  Titub  is  not  entitled  to  «ini* 
table  relief  against  a  party  acquiring  the  Iflgal  title^  and  who^  at  tho 
joint  solicitation  of  the  tenants  in  common,  pays  off  judgments  against 
them,  and  receiyea  a  deed  from  one  of  them  while  acting  as  the  agent  of 
the  other,  the  agenfs  acts  being  ratified  and  oonfirmed  by  snbseqoent 
acts  and  declarations. 

pAJvnr  HAV^ura  Titlb  to  Estatb  Offbbid  for  Bal^  and  knowing  his 
title,  stands  by  and  encourages  the  sale  or  does  not  forbid  it,  and 
thereby  another  is  induced  to  purchase  the  estate  under  the  suppositicB 
that  the  title  is  good,  is  bound  by  the  sale,  and  neither  he  nor  his  priyies 
can  dispute  the  validity  of  the  purchase. 

pABiTT  IB  NOT  Entitlid  IK  EqaiTT  TO  Rboovxb  Lasd  wheu  such  party 
releases  by  parol  his  equities  to  the  holder  of  the  l^gid  title  for  a  valu- 
able ooDsideration,  acquiesces  for  ten  yean  in  the  pnrofaaaer's  posnesanu, 
and  suffers  him  to  expend  laige  sums  in  improvements^  without  waming 
'or  remonstrance. 

Pabtv,  wHur  BniSTiNa  Sfmifio  PKRFoaiiAHaa,  mmy  show  1^  parol  that 
plaintiff  has  surrendered  all  of  his  equitiea.  The  statute  of  frauds  has  no 
application  to  the  queetion. 

Pabtt  mat  bt  Acts  akd  Diola&atiov,  without  writing,  plaoe  himself  in 
droumstanoes  to  forfeit  all  right  to  the  interposition  of  equity  in  his 
behalf. 

Pabol  8alb  of  Land  cannot  be  established  by  dedaimtions  merely,  and 
specific  performance  cannot  be  decreed  under  such  sale,  in  the  absence  of 
all  proof  of  possession  taken  and  maintained  under  it. 

Tkbbb  oam  be  No  Salb  of  Land  bt  Pabol  among  Tbnantb  or  Cknoioif 
where  all  are  in  possession;  the  statute  of  frauds  forbids  it;  and  there 
can  be  no  such  part  performance  as  would  take  it  out  of  the  operaticn  of 
that  statute. 

POflBBBBION  IN  PUBSUAKGB  OF  PaBOL  GoNTBAOT  FOB   SaLB  OF  LaKD  is  UOt 

such  part  performance  as  necessarily  takes  it  out  of  the  operation  of  the 
statute  of  frauds,  but  possession  is  an  indispensable  aooompaniment  of 
every  parol  contract  that  hopes  for  specific  performanoe. 

OoRBB  IB  QuBBTioN  OF  Fact  and  is  properly  left  to  the  juiy,  with  instmo- 
tlon  to  so  find  upon  the  proofs  in  the  case,  when  the  proof  Is  suffioisiit 
for  that  purpose. 

biBT  BT  TauB  OwxBR  CAN  Alonb  Toll  Statotb  OF  LiMiTATio«%  and 
tlM  entqr  «f  the  administratian  of  a  deeeased  tenant  la  oommon,  mads  is 
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hii  npreaontatiT*  capacity,  ia  not  anoh  aa  will  toll  the  atatate  in  f aTOi 
of  another  and  aorviving  tenant  in  common. 
Vnnvocmmwuis  ISUmoatssn  Sim,  leading  to  no  ohanga  of  poaieMion»  doea 
not  atop  the  ranning  of  .the  atatnte  of  limitatiooai 

Thb  opinion  staioB  the  neoessaiy  facte. 

Laihey  and  Shippmt  and  OamjpbeU,  Lambmion,  and  Bogg^  for 
the  plaintifGs  in  error. 

8.  P.  JohnBon^  for  the  defendant  in  error. 

Bj  C!onrty  Woodwabd,  J.  In  considering  this  case,  it  ia  rerj 
material  to  bear  constantly  in  mind  that  the  legal  title  to  the 
premises  in  oontroyersy  was  neyer  in  the  plaintifls. 

James  Hann^gan,  in  whom  the  title  had  Tested,  entered  into 
articles  of  agreement  on  the  fourth  of  June,  1831,  for  the  sale 
of  it  to  Samuel  Walters,  who,  on  the  tenth  of  September,  1832, 
assigned  the  articles  to  the  plaintifls  and  their  brother,  Edmund 
Workman,  as  tenante  in  common,  in  consideration  of  seyen 
hundred  dollars.  Walters  paid  Hannegan  and  the  Workmans 
paid  Walters  the  stipulated  purchase-money,  and  full  posses- 
sion of  the  land  was  deliyered  to  the  Worfanans;  but  still  the 
legal  title  remained  in  Hannegan  until  the  nineteenth  of  August, 
1847,  when  he  conyeyed  it  to  John  M.  Fleming,  who  oonyeyed 
it,  the  twenty-fifth  of  October,  1848,  to  the  defendant,  James 
W.  Quthrie.  It  is  an  undisputed  fact  in  the  case  that  Guthrie 
obtained  peaceable  possession  of  the  land  under  a  conyeyance 
from  Edmund,  which  was  a  yalid  title  to  an  undiyided  third 
pari 

This  action  of  ejectment,  therefore,  is  to  be  regarded  as  a  bill 
in  equity  by  two  tenante  in  common  of  an  equiteble  esteto,  out 
of  possession,  praying  for  a  decree  against  their  co-tenant  in 
lawful  and  ezdusiye  possession,  and  clothed  with  the  legal  title, 
that  he  be  compelled  to  conyey  to  them  that  legal  title  to  two 
undiyided  thirds  of  the  esteto,  and  admit  them  to  the  possession 
in  common  with  himself. 

Their  right  to  haye  the  relief  they  seek  depends  on  the  appli- 
cation of  legal  and  equiteble  principles,  not  only  to  the  case 
they  present,  but  to  the  facte  put  in  eyidence  by  the  defendant; 
and  as  these  facte  are  not,  all  of  them,  common  to  both  plaint- 
iffs, it  will  be  conyenient  to  consider  the  righte  of  the  respect- 
ive plaintiifs  separately. 

And  first,  of  William  B.  Workman.  By  yirtue  of  Walters' 
assignment  of  the  articles  of  agreement  with  Hannegan,  W 1- 
liam  B.  Workman  became  entitled  to  haye,  on  payment  of  the 
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pnrohase-monej,  the  legiJ  title  to  a  third  of  the  land;  and 
\rhilat  he  was  in  possession  under  those  articles^  the  purchase- 
money  being  paid,  equity  would  consider  that  as  done  which 
ought  to  be  done,  and  would  treat  him,  as  against  all  parties 
not  having  a  superior  equity,  as  the  absolute  owner  of  the  legal 
as  well  as  equitable  estate:  Moody  ▼.  Vandyke,  4  Binn.  41  [6  Am. 
Dec.  385];  Vincenl  v.  Buff,  4  Serg.  A  B.  301. 

But  it  was  alleged,  and  evidence  was  given  tending  to  show, 
that  William  grew  tired  of  the  lumbering  business,  expressed 
his  intention  and  desire  to  sell  the  property,  and  in  connection 
with  his  brother  Edmund,  sought  a  purchaser  with  a  view  of 
saving  it  from  sacrifice  at  an  impending  sherifTs  sale. 

The  defendant  insists  that  he  was  induced  to  purchase  as 
well  by  William  as  Edmund;  and  that,  at  their  joint  solicita- 
tion, he  paid  off  the  judgments  against  them,  which  were 
threatening  to  sell  the  property;  that  they  both  concurred  in 
putting  him  in  possession;  and  that  the  deed  executed  by  Ed- 
mund, as  well  as  the  order  on  Hannegan  to  convey  the  title, 
were  made  in  the  name  of  William  by  his  authority  in  vmting; 
and  if  they  were  not  so  executed,  ihey  were  ratified  and  con- 
firmed by  his  subsequent  acts  and  declarations.  The  third  and 
fourth  points  submitted  by  the  defendant  present  a  strong  case 
against  the  equitable  relief  sought  by  William.  There  was  evi- 
dence to  sustain  the  facts  assumed  in  these  points,  and  under 
the  charge  of  the  court  we  are  to  regard  the  verdict  as  estab- 
lishing the  facts. 

It  is  apparent,  then,  that  William's  equities,  so  feur  as  they 
resulted  from  his  taking  possession  and  paying  the  purchase- 
money  to  Walters,  were  lost  when  he  surrendered  the  possession 
to  Guthrie  as  a  purchaser,  and  permitted  him  to  pay  off  the 
judgments  of  Wilson  and  Barber  and  of  William  H.  Lowry. 
These  judgments  were  against  both  the  brothers,  and  bound 
their  entire  interest  in  the  land.  Execution  was  out,  and  the 
sheriff  under  orders  to  sell.  '*  William  told  me/'  says  the  wit- 
ness Andrews,  "  that  Outhrie  was  going  to  have  the  mill;  that 
they  had  sold  for  enough  to  make  up  these  judgments,  and  a 
little  more.  He  allowed  it  did  not  go  for  enough;  but  that  it 
would  not  sell  for  as  much  at  sheriff's  sale;  they  both  allowed 
that."  According  to  Mix,  whose  credibility,  though  questioned, 
was  for  the  jury,  *'  William  said  he  had  made  arrangements 
with  Mr.  Outhrie,  and  had  sold  the  property.  William  said 
they  had  saved  four  hundred  or  five  hundred  dollars  by  the 
operation  by  doing  so;  he  did  not  say  how  much  they  had  got " 
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How  completely  William  concurred  in  patting  Guthrie  in  pos- 
session is  shown  bj  his  advising  him  to  retain  Andrews  at  the 
mill,  who  "  would  do  as  well  as  anybody  he  could  get." 

Now,  if  it  be  conceded  that  there  was  no  competent  evidence 
of  William's  authority  to  Edmund  to  execute  a  deed  in  his 
name,  and  no  sufficient  ratification  of  the  conyeyanoe  made  by 
Edmund,  yet  it  is  a  principle  of  equity  that  if  a  man  having  a 
title  to  an  estate  which  is  offered  for  sale,  and  knowing  his 
title,  stands  by  and  encourages  the  sale  or  does  not  forbid  it, 
and  thereby  another  person  is  induced  to  purchase  the  estate 
under  the  supposition  that  the  title  is  good,  the  former,  so 
standing  by  and  being  silent,  shall  be  bound  by  the  sale;  and 
neither  he  nor  his  privies  shall  be  at  liberty  to  dispute  the  va- 
lidity of  the  purchase:  Siorrs  v.  Barker,  6  Johns.  Oh.  166  [10 
Am.  Deo.  816];  1  Stoiy's  Eq.  Jur.,  sec.  886. 

It  is  a  maxim  of  the  civil  law.  Semper,  qui  non  prohibit  pro 
80  iniervenire,  mandare  orediiur. 

As  this  case  was  put  to  the  jury,  it  is  abundantly  established 
that  William  enoouraged  and  concurred  in  the  sale  to  Qnthrie, 
and  that  he  had  knowledge  of  Edmund's  conveyance.  Be  it 
that  the  deed  was  not  so  executed  as  to  bind  him  as  a  deed;  be 
it,  if  you  please,  that  no  deed  whatever  was  executed;  what 
standing  would  William  still  have  in  a  court  of  equity  ?  Re- 
leasing by  parol  his  equities  to  the  holder  of  the  legal  title; 
obtaining  a  valuable  consideration,  so  timely  paid  as  to  avert  a 
eheriff's  sale,  and  of  such  amount  as  to  save  a  suplus  for  him- 
self and  brother  from  the  impending  wreck;  acquiescing  for 
ten  years  in  the  defendant's  possession  thus  fairly  bought,  and 
suffering  him  to  expend  large  sums  of  money  in  improving  the 
premises  without  a  note  of  warning  or  remonstrance— -a  court  of 
^uity  is  the  last  place  in  the  world  where  William  should  come 
lor  relief.  Who  would  have  equity  must  do  equity.  William 
eannot  be  permitted  to  enjoy  the  oonsideration  received  and  to 
recover  the  land.  It  would  be  a  fraud  on  Guthrie  to  let  the 
plaintiff  recover  back  premises  so  well  paid  for  and  so  exten- 
sively improved.  It  is  impossible  for  a  case  to  be  more  desti- 
tute of  merit  than  William's.  Inded,  it  is  not  too  much  to 
say  that  he  has  no  case.  Having  never  acquired  the  legal  title, 
he  is  found  to  have  stripped  himself  of  what  equities  he  pos- 
sessed, and  now  he  is  in  oourt  without  law  or  equity  to  sustain 
him. 

But  it  is  complained  that  the  defense  rested  wholly  in  parol. 
The  court  below,  whilst  they  received  and  submitted  the  parol 
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eTidence  of  ibe  defendant,  seemed  to  think  it  was  to  be  judget^ 
bj  those  strict  rules  which,  under  the  statute  of  frauds  and  per- 
juries, are  applicable  to  parol  transfers  of  titles;  and  the  argu- 
ment in  this  court  on  the  part  of  the  plaintiflb  in  error  labors 
under  the  same  impression.  The  errors  assigned,  so  far  as  ihey 
relate  to  the  ruling  that  touched  William's  interest,  are  all 
based  on  the  assumption  that  unless  the  defendant  made  out 
such  a  case  as  would  be  sufficient  to  ground  a  decree  in  his  f  avor^ 
William  must  recover  his  undivided  third. 

It  was  to  point  out  the  fallacy  of  these  views  that  I  was  at 
the  pains  of  stating  so  precisely  the  relative  positions  of  the 
parties  before  the  court.  The  defendant  is  asking  for  no  relief » 
In  possession  under  the  legal  title— enjoying  all  he  claims — he 
brings  forward  his  parol  proofs,  not  to  ground  a  decree  in  his 
favor,  but  simply  to  rebut  the  equity  set  up  by  the  plaintiff. 
The  question  in  the  cause,  therefore,  is  not  whether  a  chancellor 
would,  upon  such  proofs,  decree  a  conveyance  to  Guthrie,  but 
whether  such  evidence  would  restrain  him  from  decreeing  a  con- 
veyance to  William.  There  is  a  plain  distinction  taken  in  the 
books  between  the  effect  of  parol  evidence  when  set  up  to  sup 
port,  and  when  to  bar  an  equity.  The  leading  case  is  OormoK 
V.  Saliahury^  1  Vem.  239,  where  the  single  point  was  whether  an 
agreement  in  writing,  made  since  the  statute  of  frauds  and  per- 
juries, might  be  discharged  by  parol.  The  lord-keeper  held  it 
might,  and  therefore  dismissed  the  bill,  which  was  brought  to 
have  the  agreement  executed  in  specie. 

Sir  Edward  Sugden  states  the  rule  in  these  words;  "  When 
equity  is  called  upon  to  exercise  its  peculiar  jurisdiction  by 
decreeing  a  specific  performance,  the  party  to  be  charged  is  to 
be  let  in  to  show  that  under  the  circumstances  the  plaintiff  is 
not  entitled  to  have  the  agreement  specifically  performed.'* 
Among  the  authorities  he  quotes  is  Lord  Bedesdale's  criticism 
on  the  statute  of  frauds  and  perjuries  in  Clinan  v.  Cooke^  1  Sch.  • 
ft  Lef.  89,  that  it,  the  statute,  does  not  say  a  written  agreement 
shall  bind,  but  that  an  unwritten  agreement  shall  not  bind: 
Sugden  on  Vendors,  164  et  seq.  At  page  176  this  author  enters 
into  a  critical  analysis  of  several  cases  on  the  question  of  a  parol 
discharge  of  written  agreements,  and  concludes  by  saying 
(p.  180)  that  whethei;  an  absolute  parol  discharge  of  a  written 
agreement,  not  followed  by  any  other  agreement  upon  which 
the  parties  have  acted,  can  be  set  up  even  as  a  defense  in  equity^ 
seems  questionable.  How  he  could  express  such  a  doubt  after 
giving  the  result  of  the  authorities  he  quotes  in  the  distinct 
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terms  I  have  dted,  I  am  at  a  loss  to  understand.  Judge 
Kennedy  allades  to  this  doubt  of  Sir  E.  Sugden  in  Boyce  t.  Jfc- 
CuOoch,  3  Watts  ft  S.  429  [89  Am.  Dec.  85],  where  he  held  that 
a  mere  parol  discharge  of  a  written  agreement  for  lands,  with- 
out cancellation  of  the  agreement,  or  removal  from  the  lands » 
or  an  J  other  decisiye  act  in  pursuance  of  the  parol  discharge^ 
was  binding  as  between  the  yendee  and  a  subsequent  purchaser 
from  the  vendor.  Chancellor  Kent,  too,  in  Sotafard  t.  Burr^ 
2  Johns.  Oh.  416,  in  ruling  that  parol  evidence  is  admissible  tf> 
rebut  a  resulting  trust,  added,  there  may  be  a  parol  waiver  even 
of  a  written  agreement,  and  for  this  he  refers  himself  to  Price 
V.  Dyerfll  Yes.  856,  where  the  master  of  the  roUs,  Sir  William 
Grant,  though  he  did  not  rule  the  point,  said:  ''I  incline  to 
think,  upon  the  doctrine  of  this  court,  such  would  be  the  effect 
of  a  parol  waiver  clearly  and  satisfactorily  proved.'' 

In  Stevens  v.  Cooper,  1  Johns.  Ch.  429  [7  Am.  Dec.  499]^ 
Chancellor  Kent  distinctly  recognized  the  rule,  but  said  th& 
evidence  in  such  cases  is  good  only  as  a  defense  to  a  bill  for  a 
specific  performance,  and  is  totally  inadmissible  at  law  or  equity 
as  a  ground  to  compel  a  performance  in  specie. 

Notwithstanding  the  measured  terms  in  which  Sir  Williaoa 
Grant  recognized  the  rule  in  Price  v.  Dyer,  eupra,  he  laid  it 
down  in  the  veiy  words  of  Sugden,  which  I  have  quoted  in  lug 
judgment  in  Woottam  v.  Beam,  7  Yes.  211,  and  said  there  wer* 
many  cases  in  which  parol  evidence  of  such  circumstances  (to 
bar  plaintiff's  equity)  has  been  admitted,  and  he  cited  Buxton  v. 
Lister,  8  Atk.  883;  Joynes  v.  Slaiham,  Id.  888;  and  Walker  v. 
Walker,  2  Id.  98.  The  point  ruled  in  WooUam  v.  Heam,  supra, 
that  though  a  defendant  resisting  specific  performance  may  go 
into  parol  evidence  to  show  that  by  fraud  the  written  agreement 
does  not  express  the  real  terms,  a  plaintiff  cannot  do  so  for  the 
purpose  of  obtaining  a  specific  performance  with  a  variation — 
is  an  emphatic  expression  of  the  distinction  between  a  plaintiff 
seeking  and  a  defendant  resisting  specific  performance,  but  it  is 
in  itself  considered  a  doctrine  which  we  do  not  follow.  In  cases 
of  fraud,  mistake,  surprise,  or  trust  we  allow  either  plaintiff  or 
defendant  to  go  into  parol  evidence.  We  follow  Chancellor 
Kent's  able  opinion  in  Oitteqjie  v.  Moon,  2  Johns.  Ch.  585  [7 
Am.  Dec.  559],  as  was  indicated  in  our  recent  opinion  in  Raffens* 
berger  v.  CuUison^  Middle  district,  June  term,  1857.  The  Amer- 
ican cases  generally  are  to  the  same  point  in  questions  of  fraud 
or  mistake,  whilst  on  the  precise  point  before  us  now  the  right 
of  a  defendant  to  show  by  parol  that  the  plaintiff  has  surren« 
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d«red  all  ins  equitieSy  I  know  of  no  diaerepanoj  in  ihe  American 
authorities:  See  the  note  of  2  Hare  A  Wallaee'e  Lead.  Caa.  Eq., 
pt.  1,  628  et  8eq. 

The  truth  that  underlies  this  whole  subjeot  is,  that  spedfio 
performance  rests  in  the  discretion  of  the  chancellor,  and  though 
like  his  other  powers  it  is  not  to  be  arbitrarily  exeRnsed  or  with* 
held,  but  is  goyemed  by  principles  of  reason  and  law,  yet  it  is 
an  extraordinary  power,  and  whatever  is  calculated  reasonably 
to  persuade  his  oonsdenoe  that  in  a  given  case  it  would  be  con* 
trary  to  equity  and  justice  to  exercise  it,  must  be  admissible  in 
evidence,  or  the  rights  of  parties  cannot  be  administered.  The 
statute  of  frauds  and  perjuries  has  nothing  to  do  with  the  ques- 
tion, and  this  ruling  must  not  be  confounded  with  those  cases 
in  which  we  have  refused  to  transfer  titles  on  parol  evidence. 
We  do  not  violate  the  statute  when  we  refuse  to  decree  specific 
performance,  but  only  when  we  decree  it  on  less  than  written 
evidence.  The  statute  does  not  say  the  written  agreement  shall 
bind,  but  that  the  unwritten  agreement  shall  not  bind.  It  is 
one  thing  for  a  chancellor  to  say,  I  will  not  decree  a  conveyance 
upon  parol  proof  in  opposition  to  the  letter  and  spirit  of  a 
atatute,  and  a  very  different  thing  to  say,  I  perceive  you  have 
no  equity,  though  you  hold  written  articles,  because  you  have 
waived  them  for  a  valuable  consideration  in  favor  of  him  who 
holds  the  legal  title.  The  difference  is  as  palpable  as  a  moun- 
tain, and  I  will  say  no  more  to  illustrate  it. 

It  is  material  to  observe,  however,  that  in  the  case  before  ua 
there  was  much  more  in  proof  than  a  mere  waiver  by  William  of 
his  rights  under  the  articles  of  agreement.  His  receipt  of  th« 
purchase-money,  or  what  is  the  same  thing,  his  acquiescence  in 
the  defendant's  payment  to  his  use;  his  surrender  of  the  posses- 
flion  to  the  defendant,  and  the  encouraging  him  to  occupy  and 
improve;  his  total  and  long-continued  abandonment  of  the 
premises,  aooompanied  by  declarations,  frequent,  full,  and  pre- 
cise, that  he  had  sold  the  property  to  the  very  man  from  whom 
he  now  seeks  to  recover  it;— these  acts  and  declarations  were 
aufficient  to  estop  and  bar  the  plaintiff,  if  anything  short  of  a 
written  instrument  could  have  that  effect  And  that  a  plaintiff 
may  by  acts  and  declarations,  without  writing,  place  himself  in 
^irouinstanoes  to  forfeit  all  right  to  the  interposition  of  equi^ 
In  his  behalf,  is  abundantly  evident  from  the  authorities  to 
which  I  have  adverted. 

This  view  of  William's  case  makes  it  onneoessaiy  to  ooosodet 
•everalof  the  errors  assigned  to  mUngs  that  touched  Edmund's 
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authority  to  ezeonte  the  deed.  That  instrument  as  well  as  the 
written  order  on  Hannegan  to  convey  the  title  to  Quthrie  were 
properly  reoeived  in  evidence,  for  they  were  effectual,  at  the 
least,  to  vest  Edmund's  interest  in  Quthrie,  but  we  do  not  put 
our  judgment  on  them  as  the  deads  of  William,  If  all  the  court 
said  about  parol  authority  to  convey,  and  about  subsequent  rati- 
fication,  were  to  be  held  erroneous,  the  judgment,  so  far  aa 
William  is  concerned,  would  have  to  be  affirmed,  for  there  are 
facts  and  circumstances  enough  on  the  record  to  sustain  it^  inde* 
pendently  of  the  written  instrument. 

It  is  time  now  to  look  at  the  rights  of  the  other  plaintiff, 
James  0.  Workman.  His  interest  oiiginated  in  the  same  arti<« 
cles  of  agreement  as  that  of  his  brothers;  but  his  case,  as  pre- 
sented upon  the  record  before  us,  differs  very  widely  from 
William's.  He  never  sold  to  Guthrie,  nor  encouraged  him  to 
buy  of  Edmund,  nor  to  pay  off  liens,  nor  to  take  possession 
and  make  improvement.  Outhrie  does  not  claim  his  interest 
by  virtue  of  any  waiver,  substitution,  or  surrender  in  his  favor. 
He  claims  it  no  otherwise  than  under  the  deed  of  Edmund  of  the 
seventeenth  of  June,  1843,  and  the  statute  of  limitations.  Tha 
deed,  as  has  just  been  said,  was  properly  admitted  in  evidence 
for  whatever  interest  Edmund  had  to  convey;  but  inasmuch  as 
under  the  original  articles  he  was  entitled  to  only  an  undivided 
third  part,  it  was  necessary  for  the  defendant  to  diow  a  sale  and 
transfer  of  James's  interest  to  Edmund.  This  branch  of  the  case 
involves  no  particular  equities.  It  is  the  case  of  one  man  claim- 
ing another's  title  in  land,  and  so  far  as  it  involves  a  pur- 
chase, it  is  to  be  made  out  according  to  the  law  which  regulates 
conveyances  of  real  titles. 

How  was  it  done  f  By  proof  of  declarations  merely.  There 
was  much  evidence  of  this  sort  reaching  back  for  more  than 
twenty  years,  and  there  was  some  evidence  of  the  price  and 
terms  of  sale;  but,  without  pausing  to  scrutinize  it,  what  is 
conclusive  against  it  as  an  attempt  to  establish  a  parol  sale  is 
the  utter  want  of  possession  taken  and  maintained  under  it. 
The  cases  cited  in  the  argument  show  that  this  is  an  indispen- 
sable requisite  of  a  parol  sale.  But  Edmund  took  possession,  it 
is  said,  and  kept  it  till  he  sold  it  to  Ghithrie.  The  answer  is,  he 
had  it  in  common  with  his  brothers  from  the  first,  so  that  it 
was  impossible  for  him  to  assume  the  possession  under  and  in 
pursuance  of  the  purchase  of  his  brother.  What,  then,  it  is 
asked,  can  there  be  no  sale  of  land  by  parol  among  tenants  in 
common  where  all  are  in  possession?    Certainly  not;  because 


€62  Workman  v,  Guthbib.  (Tenn. 

the  Riatnie  of  frauds  and  perjuries  forbids  it,  and  there  cannot 
he  such  part  performance  as  would  take  it  out  of  the  operation 
of  that  wise  and  salutary  rule  of  titles:  OaJhreath  t.  CMbretUh^ 
e  WatU,  149. 

Several  of  the  cases  cited  in  the  paper-book  show  that  for  0km 
«ame  reason  a  tenant  in  possession  cannot  purchase  the  reyersioa 
of  his  landlord  by  parol.  Whilst  possession,  in  pursuance  of  a 
fmrol  contract,  is  not  of  itself  such  part  performance  as  neoea- 
«arily  to  take  it  out  of  the  statute,  it  is  an  indispensable  aooom* 
paniment  of  every  parol  contract  that  hopes  for  specifio  execu- 
tion; and  where  the  contracting  parties  already  maintain  sach 
relations  as  to  preclude  the  possibility  of  surrendering  and  tak- 
ing possession,  under,  in  pursuance,  and  by  reason  of  the  con- 
tract, they  must  fall  back  on  the  easy  and  reasonable  rule  of  the 
-statute,  and  put  their  contract  in  '*  writing,  signed  by  the  par- 
ties." If,  then,  the  defendant  has  failed  to  show  a  legal  divests 
nre  of  James's  interest,  the  only  ground  on  which  he  can  resist 
«  recovery  is  the  statute  of  limitations. 

This  action  was  brought  in  1855.  James  quit  the  possession 
in  1832  or  1833,  and  the  court  seems  to  have  assumed  that  the 
possession  from  that  time  (in  Edmund  and  William  till  1843, 
and  since  then  in  Quthrie)  has  been  adverse  to  him.  They 
instructed  the  jury,  in  answer  to  the  plaintiff's  third  point,  that 
the  facts  in  proof  would  amount  to  an  ouster  of  James,  and  of 
course  to  an  adverse  holding  by  his  brother  and  his  alienee. 
This,  though  assigned  for  error,  is  not  pressed  in  the  argument. 
The  ouster  was  a  question  of  fact,  and  there  was  enough  in  the 
case  to  justify  the  court  in  leaving  it  to  the  jury,  and  to  justify 
them  in  finding  it.  If  1833  be  assumed  as  the  period  of  the 
ouster,  there  were  more  than  twenty-one  years  of  adverse  pos- 
session before  this  suit  was  brought;  but  it  was  in  evidence  that 
these  plaintiffs  instituted  an  ejectment  for  the  same  land  on  the 
third  of  December,  1853,  and  suffered  nonsuit  therein  on  the 
fourth  of  September,  1864.  William  H.  Lowry  also  swore  that 
lie  had  a  surv^  made  for  the  Workman  family  in  1854— or  the 
fall  of  1853 — ^Uiat  before  the  suit  of  1853  was  brought  he  made 
«n  entry  to  forbid  the  cutting  of  timber,  and  forbid  one  Ben 
Davis,  who  was  there.  He  said  he  was  acting  under  a  power  of 
Attorney,  but  when  it  was  given  in  evidence,  on  the  part  of  the 
defendants,  it  appeared  to  be  from  Wiliam  B.  Workman  and 
&.  Weir  Workman,  attorney  for  James  0.  Workman,  adminis- 
trator of  Edmund  Workman,  deceased,  dated  the  sixUi  of  liayi 
1853. 
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On  {heae  groandfl  the  plamtifGs  msisted  that  the  numiog  of 
the  statate  had  been  amated  within  twenty-one  yean  from  the 
ouster,  and  the  coart  aflbrmed  their  fifth  point,  which  was  to 
ihis  effect.  Of  coarse  there  is  no  assignment  of  error  on  this 
instmction,  but  as  the  eanse  is  to  go  back  for  another  trial,  we 
think  it  proper  to  say  that  we  consider  the  oonrt  in  error  on  this 
point. 

An  entry  by  the  tme  owner  can  alone  toll  the  statnte,  and  if 
we  understand  Lowry's  agency  aright,  he  was  not  acting  for 
James  0.  Workman  in  his  own  right,  but  only  in  bis  repre- 
•entatiye  capacity  as  the  administrator  of  his  deceased  brother 
Edmand.  Lowry's  entry,  eren  if  the  facts  were  sufficient  to 
constitute  it  such  a  one  as  would  toll  the  statute,  was  Edmund's 
father  than  James's  entry.  It  cannot  therefore  atail  the  title 
of  the  latter. 

As  to  the  ejectment  of  1868,  the  law  is,  that  an  unsuccessful 
•nit  leading  to  no  change  of  possession  does  not  stop  the  run* 
ning  of  the  statute:  Jfoore  t.  Chreene,  19  How.  71;  Earru  r. 
Dennis,  1  Serg.  ft  B.  237. 

It  results,  from  all  we  hare  said,  that  the  judgment  against 
William  was  right;  not  on  the  ground  on  which  the  court  put 
it  so  much  as  upon  that  which  has  been  dereloped  in  this  opin* 
ion,  but  that  the  judgment  against  James  was  wrong  on  the 
ground  of  a  parol  sale.  Whether  he  might  not  hare  been  de- 
feated on  the  statute  of  limitations,  the  erroneous  ruling  of  the 
court  in  reference  to  the  effect  of  Lowry's  entry  and  the  prior 
ejectment  has  rendered  it  impossible  for  us  to  determine.  The 
case  should  be  tried  as  to  him  upon  the  statute  of  limitations, 
and  then  all  the  questions,  ouster,  adverse  holding,  and  re-entry, 
can  be  fairly  met  and  properly  disposed  of. 

The  judgment  is  alBrmed  as  to  William  B.  Workman,  and  is 
xcTersed  as  to  James  0.  Workman,  and  a  venire  d$  novo  is 
awarded. 

PABiTr  OAinror  Doron  VAinxEnr  of  a  parahMo  wfasi^  hs?l«g  tiio  WU 
t»  Uad  whioh  la  oflbrad  for  lalo^  and  knowing  hia  tltia^  he  standi  by  and  en- 
eoQiagea  the  nle  or  doea  not  forbid  it,  and  thereby  indnoea  another  to  pnr- 
ehaae  nnder  the  sappodtion  that  he  la  getting  a  good  title:  Samndtrmm  t. 
BaUamo^  67  Am.  Beo.  218^  and  note  221. 

Equitt  will  not  Bdjsvb  AaAiNBT  PuBOBasm  of  the  legai  tiile  for 
TalnaUe  oonaideration:  Harftr  r,  B&b,  68  Am.  Deo.  897|  see  also  Browm  ▼. 
ralcA,  68  Id.  649,  and  nofcea  to  theee  caMa. 

ScATon  ov  Frauds  dom  mn  Bxcluds  Pabol  Rymmras  of  tlia  oootnut 
Wtween  the  gnwtor  and  grantee:  OUKat  t.  lUtoi'e  ^cim^n  68  Am.  Die.  M^ 
and  note  40t. 
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FOfiSEflSIOy  IK  PUBBUAVCK  OT  PABOL  CONTBACT  for  the  Bale  of  laofls  t» 
take  it  out  of  the  statnte  of  frandB:  Thompson  r,  Thompmm,  68  Am.  Dmu 
638,  and  note  649. 

Thsrs  gak  bx  No  Valid  8alb  bt  Pabol  of  lands  among  tenanta  in  corn* 
mon  in  poaaeaaion,  aa  there  cannot  be  any  aach  deliTory  of  poaaeaaion  aa  wi£ 
take  it  oat  of  the  atatate  of  fraada,  or  be  r^arded  in  equity  eqaivalent  to  a 
written  oontract:  MeOormaets  Appeal,  67  Fa.  St.  69;  BUi  t.  ilcyerv,  43  Id* 
174;  Spencer  and  NewboUTe  Appeal,  SO  Id.  822^  all  dting  the  principal  oaae. 

O08TEB,  WsAr  ScTFioiOT  TO  OoHWiTUTB!  MeFoKriomd  ▼•  Stem,  44  Am. 
Deo.  326. 

STATun  Of  LnoTATioirs  gab  bb  Tollbd  oblt  bt  Ebtbt  Of  Owjnoii 
an  entry  by  one  having  no  title  cannot  haTe  thii  effoot:  Qrem  t.  KMtm,  6lt 
Am.  Deo.  33S;  331 

ElfBOT   or    PBOOKBDIKGS    IB    BjBOTMBNT    OB    SZATDTB    OF    LlMIXATXOBIt 

Bndth  T.  Homhad^  14  Am.  Dec  122;  note  to  Betkrkm  t.  OkOm^  64  Id.  646. 
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[90  PxnrRLTAaiA  Bxaxb,  •.] 

Lboulatubb  cannot  Grant  to  Cobfobation  ob  Indiyxdual  Bxbmriob 
VBOM  Taxation  Fobbvbb;  it  haa  no  authority  to  oonTey  away  npon  any 
oonaideration  the  taxing  power  over  any  property  ao  aa  to  bind  the  aotioB 
of  f ature  legialatarea. 

L1018LATUBB  HAS  No  PowBB  TO  Obart  Awat  Absolvtblt  any  of  the 
eaaential  attributea  of  aovereignty  pertaining  to  the  atate  gOYemment. 

AuoTioB— Fatobing  Onb  Biddbb. — ^AoT  or  Lboislatubi  Which  Pbotidb 
BOB  Salb  at  Public  Auction  of  a  ayatem  of  railroada  and  canala  be- 
koging  to  the  atate,  which  makea  a  proTiaion  by  which  a  certain  railroad 
company  could  become  the  porohaaer  thereof  upon  terma  mora  faTorable 
than  other  biddera,  ia  void.  All  biddera  at  a  pabllo  anction  ahonld  atand 
upon  an  eqnal  footing. 

Tax-patxbs,  State  Cbbditoiui^  and  Canal  Ck>HHiBHOBBBB  hayb  Such 
Bbnbticial  Intebbst  aa  entitlea  them  to  be  heard  in  oppcaition  to  the 
validity  of  an  act  of  the  legialatare  which  aeeka  to  grant  away  forever 
the  taxing  power  over  certain  property,  or  to  improperly  aell  or  diq»cae 
of  the  atate'a  system  of  railroads  and  canala. 

liANDAHUS  OB  INJUNCTION  A0AIN8T  GovxBN0B.~Govem€r  may  be  coerced 
by  mandamus  or  reatrained  by  injnnction  in  the  performance  of  acta 
which  are  in  their  nature  purely  miniateriaL 

Pbooeedino  in  equity  for  a  special  injnnotiou.  Three  billa 
wero  filed  of  substantiallj  the  following  puiport:  1.  The  first  bill 
was  filed  by  Mott,  Plumer,  and  Scott,  as  indiTidoal  tax-payers, 
and  as  canal  commissioneni  of  the  state  of  Pennsylvania,  against 
the  Pennsylyania  Railroad  Company,  the  governor  of  the  state, 
and  the  state  treasurer.  This  bill  idleged  that  the  state  was  the 
owner  and  proprietor  of  certain  lines  of  railroad,  oanal,  and 
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Black-water  improyements  for  freight  and  passenger  transporta- 
tion; that  a  portion  of  such  system  was  known  as  the  Main 
Line  of  the  Public  Works,  which,  together  with  rolling  stock, 
cost  upwards  of  eighteen  million  dollars;  that  the  affairs  of  this 
transportation  system  were  managed,  for  the  benefit  of  the  peo- 
ple of  the  state,  by  a  board  of  canal  commissioners  elected  by  the 
people;  thafr  complainants  were  such  canal  commissioners,  duly 
elected  and  qualified,  and  that  from  the  management  of  these 
works  they  deriyed  large  reyenues  for  the  benefit  of  the  people 
of  the  state.    That  by  act  of  the  legislature  of  May  16, 1857,  it 
was  enacted  that  the  Main  line  of  the  Public  Works  should  be 
sold  at  public  auction,  by  the  goyemor,  to  the  highest  bidder,  in 
a  sum  not  less  than  seyen  million  fiye  hundred  thousand  dollars, 
proyided  that  if  the  Pennsylyania  Bailroad  Company  became  the 
purchaser  thereof  at  the  public  sale,  or  by  assignment  from  the 
bidder,  they  should  pay,  in  addition  to  the  sum  at  which  it 
might  be  struck  down,  the  sum  of  one  million  fiye  hundred  thou- 
sand dollars;  the  whole  sum  to  be  paid  in  bonds  of  the  company 
at  fiye  per  cent  interest.  The  act  further  proyided  that  upon  the 
deliyeiy  of  such  bonds  to  the  state  treasurer,  the  Pennsylyania 
Bailroad  Company,  the  Harrisburg,  Portsmouth,  Mount  Joy, 
and  Lancaster   Bailroad  Company,  should,  in  consideration 
thereof,  be  discharged  by  the  commonwealth  f oreyer  from  the 
payment  of  taxes  upon  tonnage  or  freight  carried  oyer  the  said 
railroads;  and  that  the  said  Pennie^lyania  Bailroad  Company 
should  also  be  released  from  the  payment  of  all  other  taxes  or 
duties  on  its  capital  stock,  bonds,  diyidends,  or  property,  ex- 
cept for  city,  borough,  county,  township,  and  school  purposes. 
Complainants  then  alleged  that  they  were  tax-payers  of  the 
state  of  Pennsylyania,  and  that  they  were  interested  in  the  man- 
agement  of  the  reyenues  of  said  state.    That  the  goyemor,  in 
pursuance  of  the  aboye-mentioned  act,  and  not  in  pursuance  of 
any  executiye  or  other  duiy  deyolyed  upon  him  as  goyemor, 
had  adyertised,  and  was  about  to  seU  at  public  auction,  the 
Main  Line  of  the  Public  Works;  that  unless  he  was  restrained 
by  the  order  of  this  court,  he  would  so  sell  the  same  to  the 
Pennsylyania  Bailroad  Company,   and  that  unless  the  state 
treasurer  was  so  restrained,  he  would  accept  the  bonds  of  said 
company  in  payment  therefor.    That  a  sale  under  color  of  this 
act  would  disturb  and  dispossess  complainants  in  the  manage- 
ment of  such  works.    They  charged  the  officers  and  agents  of 
the  railroad  company  with  promoting  the  passage  of  this  act,  and 
alleged  that  the  exemption  from  taxation,  even  during  the  period 
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of  credit  allowed  bj  the  aot^  would  amount  to  a  som  greater  than 
the  price  of  the  main  line  and  apportenanoea.  That  they  belieTod 
the  purpose  sought  to  be  aocomplished  by  this  act  was  an  uor 
warrantable  assumption  of  legislative  power.    The  bill  piajs 
for  an  injunction  against  the  governor  and  the  slate  treasmar; 
also  that  said  act  be  declared  null  and  Toid,  in  so  far  as  the 
same  regards  the  terms  of  the  sale  therein  provided  to  be  made; 
and  for  further  relief.    2.  The  next  bill  was  filed  by  Mott,  as  a 
loan  creditor  of  the  state  of  Pennsjlyania,  for  himself  and  such 
others  as  might  come  in  and  contribute  to  the  expenses  of  the 
suit.    This  bill  alleged  that  the  state  of  Pennsylvania  was  the 
owner  of  two  hundred  and  eighty-three  miles  of  canals;  that 
such  canals  were  built  with  money  borrowed  by  the  state,  for 
which  she  issued  her  certificates  of  loan;  that  before  procnting 
these  loans  the  state  had  enacted  that  all  tolls  to  be  taken  upon 
the  whole  of  these  canals  should  vest  in  commissionerB,  to  be 
applied  to  the  payment  of  such  loans  when  made,  and  to  the 
interest  thereon,  and  that  such  fund  was  thereby  pledged  for 
that  purpose;  that  such  loans  all  remain  unpaid;  that  com- 
plainant is  the  owner  of  loan  certificates  to  the  amotmt  of  one 
thousand  dollars.    The  bill  then  alleged  the  passage  of  the  act 
of  May  16, 1857;  that  a  sale  thereunder  would  divert  the  fund 
pledged  for  the  payment  of  such  loan  certificates;  that  such  sale 
would  weaken  the  resources  of  the  state,  and  would  violate  the 
pledge  above  mentioned.    The  bill  then  repeated  the  allegationi 
of  the  first  bill  relating  to  the  proposed  sale  and  purchase,  and 
prayed  for  an  injunction,  etc.    8.    The  third  bill  was  filed  by 
Mott,  as  a  stockholder  of  the  Pennsylvania  Bailroad  Company. 
It  set  out  the  formation  and  incorporation  of  this  company,  the 
purposes  for  which  it  was  formed,  the  powers  conferred  upon  it 
by  its  charter,  the  ownership  by  the  commonwealth  of  Pennsyl- 
vania of  a  system  of  railroads  and  canals,  and  the  passage  of 
the  act  of  May  16, 1857,  which  contained  a  provision  in  addition 
to  those  above  set  out,  to  the  effect  that  if  any  stockholder  of 
the  company  should  exercise  his  right  to  refuse  to  comply  with 
the  provisions  of  this  act,  after  a  majority  of  the  stockholders 
should  have  accepted  the  same,  his  stock  might  be  appropriated 
by  the  company  without  his  consent,  on  paying  him  the  full 
market  value  therefor.    The  bill  then  recites  that  the  railroad 
and  canals   are   about  to  be  sold  under  the  provisions   of 
this  act;  that  the  Pennsylvania  Bailroad  Company  will  prob- 
ably become  the  purchasers  thereof;  that  such  purchase  by  it, 
and  the  care  and  management  thereof  by  said  company,  wfll  be 
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ft  grosB  and  palpable  departure  from  and  Tiolailon  of  the  ohar« 
ter  of  the  company,  and  would  be  a  material  and  fundamental 
departure  from  the  purpose  for  which  the  company  was  formed; 
that  this  power  oould  not  be  oonferred  upon  the  company  bj 
the  legislature,  in  opposition  to  the  objection  of  a  stockholder; 
and  that  the  provision  authorizing  the  company  to  appropriate 
such  objecting  stockholder's  stock  to  their  own  use,  without  his 
'tonsent  was  invalid.  This  bill  concluded  with  a  prayer  as  in 
the  case  of  the  other  bills.  Upon  the  filing  of  these  bills,  leave 
was  given  complainants  to  move*for  a  preliminary  injunction. 
At  the  hearing  of  this  motion,  the  governor  submitted  an  affida- 
vit. In  this  affidavit  he  protested  against  the  jurisdiction  of  the 
court  in  the  premises,  and  against  the  right  of  the  canal  com- 
missioners to  be  heard  in  this  action.  He  then  stated  that  the 
legal  possession  of  the  Main  Line  of  the  Public  Works,  together 
with  the  right  to  receive  the  incomes  and  revenues  thereof,  was 
not  in  complainants  as  canal  commissioners,  but  is  in  the  com- 
monwealth; that  the  act  of  May  16, 1857,  made  it  his  duty  to 
advertise  for  sale  such  main  line;  that  so  far  as  he  was  informed 
and  believed,  this  act  was  a  legitimate  exercise  of  legislative 
power;  and  that  it  was  passed  in  pursuance  of  a  settled  policy 
of  the  people  of  the  state,  and  had  been  sanctioned  by  a  popu- 
lar vote.  The  Pennsylvania  Bailroad  Company  also  submitted 
affidavits  which  contained  similar  statements.  They  denied  that 
they  had  any  agency  whatever  in  promoting  the  passage  of  the 
act  of  May  16, 1857.  They  denied  that  Mott  was  a  bona  fidit 
stockholder  in  their  company,  but  that  if  he  held  any  of  their 
stock,  it  was  only  three  shares,  of  the  value  of  fifty  dollars  each, 
which  he  procured  on  the  fourteenth  day  of  May,  1857,  for  the 
sole  purpose  of  prosecuting  this  vexatious  litigation.  They  also 
stated  that  such  pretended  stockholder  should  be  indemnified 
against  any  possible  loss  which  might  be  sustained  by  reason  of 
such  purchase;  and  for  this  purpose  they  submitted  a  bond  so 
conditioned  with  their  affidavit. 

Buckalew,  Birst,  WdUon,  and  Meredith^  for  the  canal  oommis- 
sioners. 

UrankUn,  atiomey'feneral,  for  the  governor. 

Ouyler,  Oan^pbdl,  and  Slanion^  for  the  Pennqrlmiia  Bailroad 
Company. 

By  Court,  Liwis,  0.  J.    Three  bills  in  equity  have  been  filed, 
ia  each  of  which  a  matfam  is  made  for  an  injunction  to  prevent 
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the  Bale  of  the  Main  Line  of  the  public  improTementB  of  the  state^ 
nnder  the  act  of  assembly  of  the  sixteenth  of  May,  1857.  These 
motions  draw  into  question  the  rights  of  the  canal  conunisaion- 
ers,  of  the  state  creditors,  of  the  tax-payers  of  the  common* 
wealth,  and  of  the  stockholders  of  the  Pennsylvania  Bailroad 
Company,  to  interfere  in  the  great  question  inTolved.  On  aU 
the  questions  about  to  be  decided,  we  now  proceed  to  deliver 
the  unanimous  opinion  of  the  whole  court. 

Although  there  is  some  difference  in  our  respeetiTe  reasons 
for  denying  to  a  dissenting  stockholder,  who  is  offered  oompen* 
sation  for  his  stock  by  the  terms  of  the  act,  the  preliminary  in* 
junction  asked,  we  all  agree  in  refusing  his  motion.  His  rights 
are  to  be  determined  on  the  final  hearing. 

We  do  not  consider  it  necessary  to  express  any  opinion  on 
the  question  whether  the  holder  of  a  certificate  of  the  state  loan 
has  such  a  pledge  of  the  tolls  on  the  state  canals  and  railroads 
as  could  be  enforced  in  a  court  of  justice.  Conceding,  for  the 
purposes  of  the  present  motion,  that  he  has  such  a  pledge,  we 
are  nevertheless  of  opinion  that  the  right  of  a  pledgee  extends 
no  further  than  to  require  a  sale  of  the  thing  pledged,  and  an 
application  of  the  proceeds  to  the  payment  of  his  claim.  This 
is  what  the  act  of  assembly  proposes  to  accomplish.  It  is  what 
a  court  of  equity  would  do  under  the  circumstances  disclosed, 
if  the  controversy  were  between  private  individuals.  But  the 
legislature  has  the  right  to  prescribe  remedies  and  change  them 
at  pleasure,  so  that  the  rights  of  the  parties  are  not  materially 
impaired.  We  are  perfectly  satisfied  that  the  rights  of  the  state 
creditors  will  not  be  impaired  by  a  fair  public  sale  of  the  Main 
Line  to  the  highest  and  best  bidder,  and  the  application  of  the 
proceeds  to  the  payment  of  the  state  debL  On  Che  contraiy, 
are  bound  to  presume,  from  the  evidence  before  us,  that  such  a 
proceeding  will  be  highly  beneficial  to  the  creditors  of  the  state. 
It  will  reduce  the  amount  of  the  public  debt,  and  render  the 
residue  more  secure.  We  have  no  right  to  presume  that  the 
works  will  be  sold  for  less  than  their  full  value.  The  creditor 
has  therefore  no  case  for  relief  on  the  footing  of  the  pledge  <rf 
the  tolls  on  the  public  works. 

But  the  canal  commissioners,  the  tax-payers,  and  the  creditors 
object  to  a  contract  of  sale  under  which  the  right  to  punish  the 
purchasing  corporation  for  misuse  or  abuse,  and  the  right  to 
tax  the  Pennsylvania  Bailroad  Company  for  state  purposes,  and 
another  company  for  tonnage,  is  forever  extinguished.  It  is 
alleged  that  the  legislature  have  no  constitutional  authoritj  to 
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biod  saoceeding  legislatures  in  these  particulars.  If  suoh  a  con- 
tract be  unconstitutional  and  Toid,  the  canal  commissioners  are 
in  the  line  of  their  duty  in  suggesting  this  objection  to  the 
court;  and  if  the  court  should  hold  the  acts  of  assembly  void, 
it  would  be  the  duty  of  the  commissioners,  as  faithful  agents  of 
the  state,  intrusted  with  the  custody  and  management  of  the 
works,  to  retain  possession  of  them  for  the  use  of  the  common- 
wealth, regardless  of  the  unauthorized  attempt  to  deprive  the 
public  of  their  rights.  If  the  legislature  have  no  right  to  re- 
lease the  means  on  which  the  state  and  her  creditors  must  rely 
for  the  payment  of  her  public  debt,  any  creditor  whose  security 
is  about  to  be  thus  impaired  has  a  right  to  be  heard  in  opposi- 
tion to  the  measure  proposed.  The  tax-payers,  whose  burdens 
will  be  necessarily  increased  l^  releasing  from  taxation  any  por- 
tion of  property  liable  to  contribute  to  the  payment  of  the  public 
debt  and  the  expenses  of  government,  have  also  an  interest  in 
the  question,  and,  of  course,  have  a  right  to  be  heard. 

A  judgment  of  ouster  against  a  corporation  duly  put  in  exe- 
cution, works  its  dis^lution.  According  to  the  ancient  com- 
mon law,  where  there  is  no  statute  provision  to  the  contrary, 
upon  the  civil  death  of  a  corporation  all  its  real  estate  remaining 
unsold  reverts  back  to  the  original  grantees  and  their  heirs. 
The  debts  due  to  and  from  the  corporation  are  all  extinguished. 
Neither  the  stockholder,  nor  directors,  nor  trustees  can  recover 
debts  or  be  charged  with  them  in  their  natural  capacity.  All 
the  personal  estate  vests  in  the  commonwealth:  2  Kent's  Com. 
307;  1  Bla.  Com.  484.  But  under  the  modem  rule  of  equity 
jurisprudence,  the  severity  of  the  common  law  in  this  respect  is 
greatly  mitigated,  and  it  is  held  that  it  is  the  franchise,  and  not 
the  property,  of  the  corporation  that  is  forfeited  by  a  judgment 
of  ouster,  and  that  the  property  of  the  corporation  is  a  trust 
fund  for  the  payment  of  debts  and  distribution  among  stock- 
holders: Wood  V.  Dummer,  3  Mason,  309;  Adair  v.  £%ato,  1  Sch. 
A  Lef.  261;  Mamma  v.  Potomac  Company,  8  Pet.  281;  StairUon 
v.  Carron  Company,  23  Eng.  L.  &  Eq.  315;  Travis  v.  MUne,  9 
Hare,  141;  Bacon  v.  Robertson,  18  How.  480.  The  fifteenth 
section  of  the  act  of  the  sixteenth  of  May,  1857,  enables  the 
legislature,  at  their  election,  after  judgment  of  ouster,  to  revoke 
the  privileges  of  the  corporation,  and  to  take  the  roads  and  canalfl 
lor  public  use,  giving  full  compensation  to  the  stockholders. 
Tills  provision  does  not  vary  very  materially  from  the  rule  which 
equity  would  adopt,  independent  of  the  act  of  assembly.  It  is 
no  release  of  the  punishment  for  injury  or  abuse.    Nor  is  it  a 
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release  of  the  eminent  domain  under  which  the  oozporation  may 
be  repealed^  without  either  abuse  or  misose,  whenever  the  publie 
interest  requires  it,  on  giving  just  compensation  to  the  stock- 
holders. The  word  '*  may/'  as  applied  to  the  action  of  the 
legislature  in  this  respect,  is  not  to  be  construed  as  "  shall"  or 
''must."  If  the  construction  were  doubtful,  the  doubt  must 
be  resolved  in  favor  of  the  state.  A  corporation  can  never  daim 
a  privilege  against  the  state  without  showing  that  it  is  clearly 
entitled  to  it  by  the  terms  of  the  charter.  There  is  nothing  in 
this  section  which  binds  the  legislature  to  make  ''full  compen- 
sation to  the  stockholders."  That  is  only  to  be  done  if  the 
legislature  should  by  a  legislative  act  revoke  the  privileges 
granted;  but  there  is  no  obligation  on  their  part  to  pass  any  act 
of  revocation.  If  this  should  not  be  done,  the  judgment  of 
ouoter,  with  all  its  legal  and  equitable  incidents,  would  remain 
in  fall  force.  There  is  therefore  no  release  of  the  right  to  pun- 
ish for  misuse  or  abuse,  nor  any  release  of  the  eminent  domain, 
in  the  provisions  contained  in  tiie  fifteenth  section  of  the  act  of 
assembly. 

We  now  come  to  the  vital  question  involved  in  these  applica- 
tions. The  act  of  assembly  of  the  sixteenth  of  May,  1867,  makes 
provision  for  a  publie  sale;  and  for  the  purpose  of  inviting  com- 
petition, directs  that  public  notice  of  the  time  and  place  be 
given  in  one  or  more  newspapers  of  extended  circulation,  pub- 
lished in  the  cities  of  Philadelphia,  Pittsbuigh,  Washington, 
Boston,  New  York,  and  in  the  borough  of  Harrisburg.  It 
authorises  "  any  person  or  persons,  or  railroad  or  canal  com- 
pany now  incorporated,  or  which  may  hereafter  be  incorporated, 
under  the  laws  of  this  commonwealth,  to  become  the  purchasers 
for  any  sum  not  less  than  seven  million  five  hundred  thousand 
dollars."  But  there  is  a  proviso  in  the  third  section,  which  de- 
clares that  "  if  the  Pennsylvania  Bailroad  Company  shall  become 
the  purchasers  at  the  said  public  sale,  or  by  assignment,  they 
shall  pay,  in  addition  to  the  purchase-money,  at  which  it  may 
be  struck  down,  the  sum  of  one  million  five  hundred  thousand 
dollars,  and  in  consideration  thereof,  the  said  railroad  company, 
and  the  Harrisburg,  Mount  Joy,  and  Lancaster  Bailroad  Com- 
pany shall  be  discharged  by  the  commonwealth  forever  from  the 
payment  of  all  taxes  upon  tonnage,  or  freight  carried  over  said 
railroads;  and  the  said  Pennsylvania  Bailroad  Company  shall 
also  be  released  from  the  payment  of  all  other  taxes  or  duties 
%n  its  capital  stock,  bonds,  dividends,  or  property,  except  for 
■ehool,  eity,  oounly,  borough,  or  township  purposes."     Tha 
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amoant  of  taxes  proposed  to  be  released  is  beyond  calcuXation. 
It  can  only  be  conjectured.    It  would  be  greatly  increased  by 
the  tas,  wiiioh  would  of  course  be  levied  on  the  property  about 
to  be  sold  to  the  company.    Judging  from  the  increase  during 
the  last  five  years,  and  the  constant  augmentation  of  commerce 
and  trayel  along  the  route,  it  would  seem  reasonable  to  belieye 
that  in  five  years  from  this  time  it  would  be  double  its  present 
amount.    But  conceding  that  the  tax  to  be  released  will  here- 
after amount  to  no  more  per  annum  than  the  sum  paid  in  1856, 
the  amount,  according  to  the  admissions  of  the  railroad  com- 
pany itself,  would  be  two  hundred  and  eighty  thousand  seven 
hundred  and  thirty-nine  dollars  and  twenty-one  cents  per  annum 
forever.    This  sum  is  more  than  equal  to  the  interest  on  fiye 
million  six  hundred  thousand  dollars  at  five  per  cent,  the  rate 
to  be  charged  to  the  purchasers.    In  other  words,  the  act  of 
assembly  proposes  to  give  to  the  railroad  company  a  considera- 
tion equal  to  five  million  six  hundred  thousand  dollars  for  one 
million  five  hundred  thousand  dollars,  and  thus  to  give  that 
company  an  advantage  equal  to  four  million  one  hundred  thou- 
sand dollars  over  every  other  bidder  at  the  sale.    By  means  of 
this  privilege,  the  Pennsylvania  Bailroad  Company  may  drive 
from  the  field  of  competition  all  other  bidders.    It  is  essential 
toeveiyfair  public  auction  that  all  the  bidders  shall  stand  upon 
an  equal  footing.    If  the  object  had  been  to  make  a  fair  sale  of 
this  portion  of  the  state  revenue,  it  might  have  been  evinced  by 
a  provision  for  the  transfer  of  it  to  the  highest  bidder,  without 
any  distinction  in  favor  of  any  one.    But  this  was  not  done. 
The  extraordinary  proviso  in  favor  of  the  Pennsylvania  Bailroad 
Company  is  partial,  and  entirely  repugnant  to  the  general  intent 
of  the  act;  and  if  allowed  to  stand,  the  sale  under  it  will  fur- 
nish one  of  the  most  magnificent  exhibitions  of  a  **  mock  auc- 
tion "  that  the  world  has  ever  witnessed.    We  rejoice  to  say  that 
the  highly  respectable  and  upright  officers  of  the  corporation 
disclaim  in  the  most  solemn  manner,  under  oath,  all  agency  in 
procuring  the  enactment  in  question. 

But  has  the  constitution  conferred  upon  the  legislature  the 
authority  to  extinguish  forever,  by  bargain  and  sale,  the  power 
to  raise  revenue  for  the  support  of  governments  All  free  gov- 
ernments are  established  by  the  people  for  their  benefit,  and 
the  powers  delegated  are  to  be  exercised  for  their  common  good, 
and  not,  under  any  circumstances,  to  be  sold  or  destroyed,  so 
long  as  the  nations  establishing  them  have  the  {diysieal  power 
to  tnaintiftin  their  independence.    Individuals  cannot  subsbt 
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without  food.  Deprive  them  of  ''the  means  whereby"  thej 
liye,  and  you  destroy  them  as  certainly  as  if  you  did  it  by  shed* 
ding  their  blood.  The  necessities  of  govemments  are  as  great 
as  those  of  indiyidoals.  No  goyemment  can  exist  without 
revenues  to  defray  its  expenses,  and  support  its  officers  and 
agents.  The  revenue  is  the  food  indispensable  to  its  existence. 
Deprive  it  of  this,  and  you  strip  it  of  all  power  to  perform  its 
duties,  bring  it  into  contempt  by  its  uselessness  and  helpless- 
ness, and  ultimately  destroy  it  as  effectually  as  if  it  were  over- 
turned by  domestic  violence,  or  subjugated  by  the  conquest  of 
a  foreign  foe. 

Government  is  but  an  aggregation  of  individual  rights  and 
powers.  It  has  no  more  right  to  commit  political  suicide  than 
an  individual  has  to  destroy  the  life  given  by  his  creator.  Con- 
tracting away  the  taxing  power  in  perpetuity  tends,  as  we  have 
seen,  inevitably  to  the  destruction  of  the  government.  If 
twelve  or  twenty  millions  of  taxable  property  may  be  released 
to-day,  one  hundred  millions  may  be  released  to-morrow,  and 
the  principle  being  established,  the  process  might  go  on  until 
all  power  to  raise  revenue  is  gone.  If  this  did  not  destroy  the 
government,  it  would  result  in  something  infinitely  more  dan- 
gerous to  the  liberties  of  the  people.  It  would  make  it  the 
servile  dependent  of  the  wealthy  corporations  or  individuals  to 
whom  it  contracted  away  its  means  of  support.  Although  the 
taxing  power  is  but  an  incidental  one,  to  be  exercised  only  as 
the  necessary  means  of  performing  governmental  duties,  it  is 
nevertheless  a  branch  of  the  legislative  power  which  always,  in 
its  nature,  implies,  not  only  the  power  of  making  laws,  but  at 
altering  and  repealing  them,  as  the  exigencies  of  the  state  and 
circumstances  of  the  times  may  require:  Butherforth's  Insti- 
tutes of  Natural  Law,  b.  3,  c.  3,  sec.  3.  If  one  portion  of  the 
legislative  power  may  be  sold,  another  may  be  disposed  of  in 
the  same  way.  If  the  power  to  raise  revenue  may  be  sold  to- 
day, the  power  to  punish  for  crimes  may  be  sold  to-morrow, 
and  the  power  to  pass  laws  for  the  redress  of  civil  rights  may 
be  sold  the  next  day.  If  the  legislative  power  may  be  sold,  the 
executive  and  judicial  powers  may  be  put  in  the  market  with 
equal  propriety.  The  result  to  which  the  principle  must 
inevitably  lead  proves  that  the  sale  of  any  portion  of  govern- 
mental power  is  utterly  inconsistent  with  the  nature  of  our 
free  institutions,  and  totally  at  variance  with  the  object  and 
general  provisions  of  the  constitution  of  the  state.  It  may  be 
urged  that  we  must  confide  in  the  fidelity  of  the  legislature. 
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and  that  there  is  every  ground  for  hope  that  thej  would  not 
earry  such  measures  to  an  unreasonable  length.  This  is  no 
answer  to  the  argument.  It  is  a  question  of  constitutional 
authority,  and  not  a  case  of  confidence  at  all.  Limitations  of 
power,  established  by  written  constitutions,  have  their  origin 
in  a  distrust  of  the  infirmity  of  man.  That  diatrust  is  fully 
justified  by  the  history  of  the  rise  and  fall  of  nations. 

But  conceding  that  this  practice  will  not  be  carried  so  far  as 
to  destroy  the  government,  is  there  any  warrant  for  it  to  the 
extent  to  which  the  act  of  assembly  proposes  to  go  in  the  pres- 
ent case  ?  It  was  held  by  this  court  in  Hood's  Estate,  21  Pa.  St. 
114,  that  "  the  duties  of  sovereign  and  subject  are  reciprocal, 
and  any  person  who  is  protected  by  a  government  in  his  person 
or  property  may  be  compelled  to  pay  for  that  protection.  As 
taxes  are  to  be  assessed  for  the  sole  purpose  of  supporting  the 
government,  the  propriety  of  exacting  them,  the  persons  and 
property  to  be  made  liable,  and  the  rules  for  their  assessment 
and  collection  are  to  be  determined  by  its  authority.  It  is, 
however,  a  rule  of  the  public  law,  founded  on  a  principle  of 
justice  which  no  government  can  disregard  without  violating 
the  rights  of  its  citizens,  that  taxes  shall  be  assessed  in  such 
manner  that  all  the  citizens  may  pay  their  quota  in  propor- 
tion to  their  abilities  and  the  advantages  they  derive  from 
the  society:"  Academy  of  Fine  Arts  v.  PhUadelphia  Co.,  22 
Pa.  St  497.  This  principle-  is  sanctioned  by  writers  of 
the  highest  authority:  Yattel,  b.  1,  o.  20,  sec  240;  Buther- 
forth's  Institutes  of  Natural  Law,  b.  2,  o.  8,  sec.  6;  Puffen- 
dorf's  Law  of  Nations,  b.  7,  o.  9,  seo.  10.  It  is  expressly 
declared  by  Baron  Pufifendorf  that  **  no  immunities  or  exemp- 
tions "  (from  taxation)  ought  to  be  *'  granted  to  certain  persons 
to  the  defrauding  or  oppressing  of  the  rest."  It  is  upon  this  prin- 
ciple that  when  the  private  property  of  the  citizen  is  taken  for 
public  use,  just  compensation  is  to  be  made  to  him  out  of  the 
common  fund,  in  order  that  the  contribution  to  the  publio 
interest  may  fall  in  a  just  proportion  upon  all  the  citizens: 
Butherforth's  Institutes  of  Natural  Law.  b.  2,  o.  8,  sec.  6.  As 
the  legislature  are  necessarily  the  judges  of  the  method  of  assess- 
ing taxes,  it  is  to  be  presumed  that  they  have  regarded  the  rule 
of  contribution  sanctioned  by  justice, and  the  equal  rights  of 
the  citizens;  and  their  enactments  are  not  always  subject  to 
judicial  review.  Where  they  make  appropriationB  to  institutions 
of  learning  or  charity,  or  grant  lands  or  pensions  to  persons 
who  have  served  in  the  defense  of  the  nation,  it  is  presumed  to 
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be  a  componsation  for  the  good  that  has  been  done  or  is  to  b» 
done  to  the  communitj.  Where  they  grant  to  the  same  institu- 
tions or  individuals  an  exemption  from  taxation,  such  grants,  for 
the  same  reason,  are  not  regarded  as  a  violation  of  the  rules  of 
justice  and  equity.  So  long  as  there  is  no  contract,  which  may* 
tie  the  hands  of  succeeding  legislatures  against  repealing  such 
exemptions,  and  so  long  as  they  are  not  repealed,  they  seem  to 
have  been  enforced  as  a  legitimate  exercise  of  legislative  power: 
Finney  v.  Commissioners  etc,,  1  Serg.  &  B.  62;  Goney  v.  Owen, 
6  Watts,  435.  But  where  there  is  no  pretense  of  an  intention 
to  equalize  the  taxation  among  the  people,  but  an  avowed  pur- 
pose to  sell  to  one  class  of  citizens  an  exemption  from  all  taxes 
forever,  and  thus  to  throw  all  the  public  burdens  upon  the 
others  for  all  time  to  come,  it  is,  to  all  intents  and  purposes^ 
imposing  a  tax  upon  them  without  the  consent  of  their  repre- 
sentatives, and  is  such  a  plain,  palpable,  and  open  violation  of 
the  rights  and  liberties  of  the  people,  such  a  clear  case  of 
transcending  the  just  limits  of  legislative  power,  that  the  judi- 
ciary is  bound  to  pronounce  such  an  act  null  and  void. 

No  class  of  corporations  stands  more  in  need  of  the  protection 
of  the  government,  or  occupy  more  of  the  time  of  the  legisla  * 
ture  and  the  courts  of  justice,  or  occasion  more  expense  to  tint 
government,  than  railroad  corporations.  From  the  extensive 
nature  of  their  operations,  the  power  to  take  private  property 
for  the  construction  of  their  works,  and  their  continual  collision 
with  each  other's  interests,  and  with  the  interests  of  individuals 
and  municipal  communities,  they  require  the  constant  and  the 
energetic  protection  of  the  strong  arm  of  the  government.  With- 
draw that  protection,  and  they  would  be  left  to  the  mercy  of 
popular  outbreaks,  manifesting  themselves  by  opposition  to  their 
progress  and  the  destruction  of  their  works,  whenever  the  loca- 
tion of  their  roads,  or  their  depots,  or  any  of  their  numerous 
and  necessary  operations,  came  in  conflict  with  the  interests  of 
particular  localities.  These  corporations  should  be  the  last  to 
consent  that  the  government  should  be  enfeebled  by  the  diminu- 
tion of  its  revenues,  or  to  ask  that  it  should  be  bound  to  exert 
all  its  energies  and  incur  large  and  constant  expenditures  for 
their  protection,  while  they  are  exempt  from  contributing  their 
ahare. 

These  principles  are  not  so  infirm  as  to  stand  in  need  of  the 
itaff  of  authority  for  support  They  are  the  result  of  thai 
liberty  and  equality  which  was  established  by  the  revolutionaij 
struggle  of  our  ancestors.    They  are  perfectly  understood  fagr 
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eTery  one  wlio  has  capacity  to  comprehend  the  nature  of  our 
free  institutions;  they  are  deeply  impressed  on  the  hearts  of  the 
people;  and  they  are  fully  recognized  by  the  history,  the  objects, 
and  the  language  of  our  state  constitution. 

The  case  of  New  Jeney  ▼.  WUson,  7  Cranch,  161,  is  cited  in 
opposition  to  this  doctrine.  It  was  decided  without  argument 
on  the  part  of  the  state.  It  has  relation  altogether  to  the  power 
of  the  colonial  goyemment  by  treaty  with  a  remnant  of  a  tribe 
of  Indians,  who  released  lands  claimed  by  them  in  consideration 
of  the  grant  of  other  lands  free  from  taxation.  The  Indians  oc- 
cupied in  some  respects  the  condition  of  a  separate  nation.  Na- 
tions are  frequently  obliged,  for  the  sake  of  the  public  peace,  to 
make  concessions  to  each  other  which  oould  not  be  justified  if 
the  transactions  were  between  a  state  and  individuals;  and  the 
rules  which  govem  in  the  construction  of  the  treaty-making 
power  do  not  apply  to  ordinary  contracts.  But  it  is  a  sufficient 
answer  to  this  case  to  say  that  the  powers  of  the  colonial  gov- 
ernment of  New  Jersey,  before  our  free  govemments  were 
established  by  the  revolution  of  1776,  furnish  no  rule  whatever 
for  ascertaining  the  powers  of  the  legislature  of  Pennsylvania 
under  our  present  constitution. 

In  the  case  of  Ocrdon  v.  Appeal  2b«  Oouri,  8  How.  142,  it 
was  **  admitted  by  the  attorney-general  of  the  state  of  Mary- 
land that  there  was  a  contract  between  that  state  and  the  banks» 
and  that  it  was  protected  by  the  supreme  court  of  the  United 
States.''  The  question  of  Uie  constitutional  power  of  the  legis- 
lature to  contract  away  the  taxing  power  was  therefore  neither 
raised  nor  decided;  if  it  had  been,  the  question  would  have  had 
relation  to  the  powers  conferred  by  the  constitution  of  Mary** 
land,  and  not  to  those  granted  by  that  of  Pennsylvania. 

The  case  of  Hardy  v.  WaUham,  7  Pick.  110.  was  that  of  an 
exemption  granted  by  the  old  colonial  ordinance  of  Massa- 
chusetts of  1650,  and  subsequently  confirmed  by  the  people  in 
their  state  constitution.  A  decision  affirming  the  power  of  the 
people,  when  establishing  their  constitution,  to  confirm  an  ex- 
emption from  taxation  granted  to  a  college  by  an  ancient 
colonial  law,  has  nothing  whatever  to  do  with  the  question  in- 
volved in  this  case.  That  the  people  themselves  possess  this 
power  has  never  been  doubted.  All  power  emanates  from  them. 
But  it  is  denied  that  they  have  in  this  state  granted  any  such 
power  to  the  legislature. 

In  Atwaier  v.  Woodbridge,  6  Oonn.  223  [16  Am.  Dee.  46],  and 
in  Seymour  v.  Hartford^  21  Id.  481,  the  question  of  the  right  of 
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tbe  legislature  to  contract  away  the  taxing  power,  so  as  to  hind 
future  legislatures,  did  not  arise,  because  tbe  subsequent  enaist- 
cnents  were  not  construed  or  understood  as  a  repeal  of  the  ex- 
emption previously  granted.  The  intimations  of  the  Judge  in 
delivering  the  opinion  in  the  last-mentioned  case,  that  such  a 
power  had  been  judicially  sanctioned,  go  for  little,  particularly 
when  we  see  that  he  deplores  the  exercise  of  such  "  a  high  act 
of  legislative  power,"  and  declares  the  intention  of  the  court 
''not  further  to  extend  this  exemption  from  taxation."  The 
progress  of  the  age  and  the  experience  of  government  enaUes 
it  to  see  and  correct  the  errors  committed  during  its  youth  and 
inexperience. 

In  Brewster  v.  Hough,  10  N.  H.  138,  it  was  held  that  "the 
power  of  taxation  is  essentially  a  power  of  sovereignty  or  emi- 
nent domain;"  and  Chief  Justice  Parker,  in  delivering  the  opin- 
ion of  the  court,  questions  the  power  of  the  legislature  to  make 
a  contract  by  which  it  shall  be  surrendered,  without  express 
authority  for  that  purpose  in  the  constitution.  He  held  that 
there  is  a  material  difference  between  1Jie  rights  of  a  legislature 
to  grant  lands,  or  corporate  powers,  or  moneys,  and  a  right  to 
grant  away  the  essential  attributes  of  sovereignty.  These,  be 
adds,  do  not  seem  to  furnish  the  subject  matter  of  a  contract 
In  these  views  we  fully  concur.  The  attribution  of  power  by 
tbe  states  to  tbe  union  is  not  in  conflict  with  this  principle,  for 
the  act  of  union  is  but  an  enlargement  of  tbe  political  society 
for  certain  described  purposes,  and  tbe  power  of  taxation  that 
passed  to  the  federal  government  was  but  a  natural  and  neces- 
sary sequence  of  it.  It  was  not  extinguished  by  contract,  but 
merely  transferred  to  another  portion  of  the  government,  to  be 
exercised  for  the  general  welfare,  under  the  limitations  pre- 
scribed. 

In  general,  the  state  courts  have  avoided  expressing  an  opin- 
ion on  this  momentous  question  where  the  necessities  of  tbe 
case  did  not  require  it.  Tbe  cases  which  have  arisen  have  gen- 
erally been  disposed  of  by  holding  that  **  exemptions  are  bind- 
ing until  repealed  by  subsequent  legislation;"  that  **  no  charter 
or  grant  carries  with  it  such  exemption  unless  dearly  ex- 
pressed;" that  "  the  taxing  power  is  of  vital  importance  and  is 
essential  to  the  existence  of  government;"  that  it  is  '*  a  part  of 
the  power  of  legislation;"  that  **  it  resides  in  a  government  as 
part  of  itself;"  and  that  '*tbe  release  of  it  is  never  to  be 
annimed."  Most  of  these  principles  are  announced  by  Chief 
Justice  Marshall  in  Pravidenoe  Bank  v.  BOKngB,  4  Pet.  661,  66% 
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663,  and  reoogniied  by  many  dedaions  in  this  and  oihar  states: 
CommmweaUh  t.  Easian  Bank,  10  Pa.  St.  442;  BotpiM  t. 
PhOadeipkUi  Co.,  24  Id.  232;  Aoademy  of  Jlne  ArU  t.  Phila- 
ddfhia  Oo.,  22  Id.  496.  But  the  qnestion  has  been  dis- 
tinctly decided  against  the  existence  of  any  saeh  power  five 
different  times  by  the  unanimons  judgment  of  all  the  judges  of. 
the  supreme  court  of  Ohio:  IkboU  v.  Ohio  Life  Ins,  S  TVusi  Co., 
1  Ohio  St.  663;  Toledo  Bank  v.  CUy  of  Toledo,  Id.  623;  Meehan- 
ic8*  and  Traders*  Branch  Bank  v.  D^)oU,  Id.  591;  MUan  and 
EiMand  Plank  Bead  Go.  x.  Htuted,  3  Id.  578;  NarunUk  Plank 
Boad  Oo.  ▼.  Husiedy  3  Id.  586.  In  one  of  these  cases  it  was 
declared  that  the  legislature  had  not  the  constitutional  authority 
to  abridge,  or  in  any  manner  whatever  surrender,  any  portion 
of  the  right  of  taxation,  and  that  this  question  had  been  settled 
by  solemn  adjudication,  and  is  not  now  an  open  question  in 
that  state:  Milan  and  Biohland  Plank  Boad  Go.  t.  Busted,  Id.  581. 
It  is  true  that  the  supreme  court  of  the  United  States  has  taken 
a  different  view  of  the  question,  and  has  in  several  cases  reversed 
the  decisions  of  the  supreme  court  of  Ohio:  Piqua  Bank  v. 
Knoop,  16  How.  369;  MeohanM  and  Traders*  Bank  v.  DeboU, 
18  Id.  380;  Mec^nics'  and  Trader^  Bank  v.  llamas.  Id.  384; 
Dodge  v.  Woolsey,  Id.  331. 

The  decisions  of  the  supreme  court  of  the  United  States,  on 
the  construction  of  the  constitution  or  laws  of  the  United  States, 
are  binding  on  the  state  courts.  The  decisions  of  the  supreme 
courts  of  the  several  states,  on  the  construction  of  tho  constitu- 
tion and  laws  of  their  respective  states,  are,  in  like  manner,  bind- 
ing on  the  supreme  court  of  the  United  States.  That  court  has 
no  more  right  to  overrule  a  judgment  of  a  state  court  on  a 
question  of  state  law,  than  the  state  court  has  to  overrule 
the  United  States  court  on  a  question  of  United  States  law. 
All  contracts  are  to  be  construed  and  understood  according 
to  the  law  of  the  place  where  they  are  made  and  to  be  per- 
formed. The  laws  and  constitution  of  a  state  are  to  be  con- 
strued and  understood  everywhere  according  to  the  judicial 
construction  which  they  receive  in  the  state  where  they  are 
made  and  are  to  operate.  This  is  the  rule  of  jurisprudence 
which  prevails  universally  throughout  the  civilized  world.  It 
is  the  rule  which  always  ought  to  govern^  and  which  generally 
does  govern,  the  supreme  court  of  the  United  States.  Where- 
ever  there  is  a  departure  from  it,  the  necessary  result  is  to 
impair  public  confidence  in  that  exalted  tribunal,  and  to  intro* 
duce  disastrous  confusion  into  the  administration  of  the  law. 
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It  cannot  be  expected  that  the  judges  of  the  federal  oomt  should 
be  as  familiar  with  the  constitution,  laws,  and  usages  of  Ohio  as 
the  supreme  judges  of  that  state,  who  reside  within  her  limits, 
who  hSTO  been  chosen  on  account  of  their  acquaintance  with  her 
laws,  and  whose  especial  business  it  is  to  expound  them.  The 
decision  of  the  highest  judicial  tribunal  in  a  state,  on  the  oon- 
etruotion  of  the  state  constitution,  or  a  state  law,  is  authorita- 
tiye  everywhere,  when  the  same  question  arises,  because  it  is 
pronounced  by  the  only  tribunal  having  direct  and  inunediats 
jurisdiction  over  the  question.  The  decision  of  the  United 
States  court  on  the  same  point,  where  it  incidentally  arises,  ii 
not  authority  elsewhere,  because  it  has  no  direct  and  immediate 
jurisdiction  over  the  question.  Its  duty  is  to  receive  the  state 
law  as  it  is  expounded  in  the  tribunal  of  the  last  resort  in  the 
state.  These  views  furnish  a  plain  rule  for  estimating  the  value 
of  the  conflicting  decisions  which  have  been  cited.  We  have  no 
hesitation  in  adopting  the  decisions  of  the  state  courts  on  all 
questions  respecting  the  meaning  of  their  own  state  constitutions, 
and  the  extent  of  the  powers  which  the  people  of  the  states  have 
therein  granted  to  the  different  departments  of  their  own  state 
governments.  It  may  be  added  that  the  United  States  court  waa 
divided  in  opinion  on  this  question,  three  eminent  judges  of 
that  court  dissenting,  while  the  state  court  was  unanimous. 
And  it  is  but  just  to  say  that  the  opinion  of  the  state  court  is 
sustained  by  a  course  of  argument  which  has  never  been  satis- 
factorily answered  in  the  United  States  court  or  elsewhere. 

Chief  Justice  Taney,  in  maintaining  the  opinion  of  the  United 
States  court,  admits  that  that  court  '*  always  follows  the  decis- 
ions of  the  state  courts  in  the  construction  of  their  own  consti- 
tion  and  laws;"  but  he  adds  that  ''  where  those  decisions  are 
in  conflict,  the  United  States  court  must  decide  between  them;" 
and  he  then  puts  the  decision  on  the  ground  that  the  alleged 
contract  was  made  **  under  a  construction  in  favor  of  its  validity 
which  had  been  undisputed  for  nearly  fifty  years  by  every  depart- 
ment of  the  government,  and  supported  by  judicial  construc- 
tion:" Ohio  Life  /ns.  db  T.  Go.  v.  DeboU,  16  How.  431.  If  these 
were  the  facts  of  the  case, we  find  no  fault  with  the  decision,  except 
that  the  state  court,  and  not  the  federal  court,  was  the  proper 
tribunal  to  pronounce  it.  We  have  no  sympathies  with  states 
or  individuals  who  desire  to  break  engagements  entered  into 
with  their  agents,  on  the  ground  that  the  latter  have  transcended 
their  authority,  after  the  principals,  by  acquiescence  and  en- 
couragement, have  induced  unsuspecting  parties  to  enter  into 
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dtich  engagements,  and  inyest  fheir  monej  on  the  faith  of  them. 
Common  justice  requires  eyeiy  principal  to  disavow  the  act  of 
a  a  agent  who  exceeds  his  authority,  the  moment  it  is  known. 
Ihii  in  the  case  now  before  us,  there  has  been  neither  encour- 
agement nor  acquiescence.  The  unauthorized  act  is  openly  and 
promptly  disaTOwed  and  opposed,  in  the  moda  pointed  out  by 
ihe  constitution  and  the  laws,  the  moment  that  an  attempt  is 
made  to  give  it  the  form  of  a  contract. 

It  is  objected  that  the  gOTcmor  is  not  subject  to  this  form  of 
our  jurisdiction.  It  is  far  from  our  intention  to  claim  the  power 
to  control  him  in  any  matter  resting  in  ezecutive  discretion. 
But  the  rule  of  law  seems  to  be,  that  when  the  legislature  pro- 
ceeds to  impose  on  an  officer  duties  which  are  purely  ministerial, 
he  may  be  coerced  by  mandamua  or  restrained  by  injunction,  as 
the  rights  ot  the  parties  interested  may  require.  In  such  a  case, 
no  individual  in  the  land,  however  high  in  power,  can  claim  to 
be  above  the  law.  This  rule  is  sustained  by  the  cases  of  Mar^ 
bury  V.  Madison^  1  Oranch.  137;  Oriffith  v.  Cochran,  5  Binn, 
87;  CammanweaUh  v.  Cochran,  6  Id.  456;  S.t!.,  1  Qerg.  &  B. 
473.  It  seems  to  us  that  the  sale  of  the  property  of  the  state 
at  auction  is  not  a  part  of  the  governor's  constitutional  duty 
as  chief  magistrate.  It  is  very  probable  that  the  legislature 
have  no  power  to  impose  any  such  duty  upon  him.  But  if  he 
consents  to  perform  a  ministerial  act,  the  judicial  power  to  ad- 
minister justice,  and  to  restrain  against  acts  contrary  to  law, 
cannot  thereby  be  arrested  or  evaded.  And  if  it  be  shown  that 
the  act  under  which  he  claims  authority  to  dispose  of  the  public 
property  or  to  divest  private  rights  is  unconstitutional  and  void, 
he  may  of  course,  like  any  other  individual,  be  restrained  from 
proceeding.'  But  we  have  too  much  respect  for  the  office  to  re- 
sort to  this  measure  unnecessarily,  and  quite  too  much  respect 
for  the  incumbent  to  suppose  that  any  such  proceeding  will  be 
necessary  after  the  opinion  of  this  court  is  pronounced. 

There  is  no  constitutional  objection  to  the  repeal  of  the  ton- 
nage tax,  or  any  other  tax,  whenever  the  legislature,  in  the 
exercise  of  their  discretion,  shall  think  proper  to  pass  such  a 
law.  The  objection  is  to  the  sale  of  the  taxing  power  in  such  a 
way  as  to  put  the  resources  of  the  state  out  of  the  reach  of  future 
legislatures,  should  the  public  necessities  require  a  resort  to 

''  them. 

!^  There  is  no  legal  objection  to  the  sale  of  the  Main  Line,  nor 

to  the  right  of  the  Pennsylvania  Bailroad  Company  to  become  a 

i^  competitor  and  purchaser,  upon  equal  terms  with  every  other 


:l- 
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permi  or  ootpaimtfcm,  Tlie  olijaelioii  is  to  {hftt  pari  of  tho 
pnnriao,  in  the  thiid  oaelioii  of  Uie  aoi  of  the  ntemth  of  Maj, 
1867,  whioh  laquifos  Uie  Ptnnsjlfmiiia  Bailioad  Oompanj  to 
Ud  one  ndUkm  flto  Imndied  thonimad  doOftn  more  than  an j 
other  biddor,  and  in  oonaideniion  thereof,  propoees  to  release 
the  aaid  company,  and  alao  the  Harriabnig,  Portsmouth,  Mount 
Jojf  Mid  T^moaster  Baiboad  Oompany  forever  from  the  taxes 
therein  stated.  The  injnnetion  is  to  be  awarded  merely  to  pro- 
hibit a  sale  of  the  public  works  upon  these  terms.  All  other 
parts  of  the  act  are  constitational,  and  there  is  nothing  to  pre- 
Tcnt  a  sale  to  the  Pennqrl^^una  Railroad  Oompany,  or  to  any 
other  corporation,  or  person  or  persons,  nnder  the  general  pio- 
Tisions  of  the  act. 


WooDWABO^  LowBi%  AMD  Kvcx,  JJ.,  ooDouied,  and  ralnitled  opbdam, 
Mr.  Juliee  Woodward  nid  thji*  tho  opixdim  of  tho  diief  Jiwttoe  ezpraand 
hto  Tiowo  tKiotly.  lir.  Jostioo  Lowrie  nid  that  the  met  in  qneatioii  prapooed 
to  oohtoj  away  a  portion  of  the  itate  iniprovoniont%  and  with  thorn  a  portioD 
«f  the  taiing  power  of  the  itate.  He  thoo^t  that  taz-payen  and  the  offioen 
baring  oharge  of  theee  improrementi  had  sndi  an  interest  as  woold  entitle 
them  to  raise  the  qneation  of  the  "validity  of  the  act  He  also  approved  of 
tiie  act  of  lir.  Mott  in  porohaatng  a  ahare  in  the  state  debt^  and  aoqnirine 
the  shares  of  stook  in  the  railxoad  oompaniy,  the  more  certainlj  to  insore  his 
right  to  a  hearing.  The  hills  in  question  nuse  the  point— hi  the  act  of  aasem- 
Uj  coostitntional  ?  This  point  involTes  the  qnestion.  What  is  a  oonstitntton  ? 
He  observes  that  the  coostitntion  of  the  United  States  is  of  a  peculiar  ohar> 
acter,  f or  b^  it  a  political  socie^  was  both  oonstitnted  and  oonstmcted; 
separate  and  independent  states  were,  by  that  act,  constitated  one  for  certain 
specified  pnrposes;  and  a  frame  of  goremment  was  constmcted  as  a  means  ot 
carrying  oat  these  purposes.  It  extends  the  political  society,  and  Institates 
a  government  to  maintain  it.  Bnt  state  coostitatians  are  ot  a  different  char- 
acter, for  they  merely  oonstmot  forms  of  government  for  political  sodetMe 
already  coostitated  and  *T<«<ang,  Th^  are  f onns  of  government  preaccibed 
by  the  people  of  the  respectiTe  states  to  the  authorities  instituted  by  them. 
All  the  departments  of  government  are  instituted  to  ezerdae  the  functions  of 
government  for  the  common  good,  aed  the  constitution  distributes  theee  funo> 
tions  amoQg  them.  The  Jnstioe  then  prooeedst  **  This  attribution  and  dis- 
tribution of  authority  is  made  by  the  people,  not  as  a  gift  that  may  be 
disposed  of,  and  put  beyond  their  reach;  but  as  a  trust,  to  be  exercised  for 
their  benefit  as  occasion  may  require;  not  that  it  may  be  abandoned  or  bar- 
gained away  at  the  disoretioii  of  thdr  agents,  but  that  these  agents  may  act 
for  the  people  in  administering  it.  It  is  aa  attribution  and  distribution  of 
authority  for  exerdse  and  administratioa,  and  nothing  more.  In  the  nature 
of  things,  it  hi  impossible  to  imply  an  authority  in  governmental  agents  to 
diminish  the  governmental  power,  that  b  naturally  inherent  in  the  people 
that  constitute  them.  The  people's  power  is  not  parted  with  by  the  institu- 
tion of  government^  but  only  delegated;  and  this  delogatioii,  being  essentially 
leveoable,  cannot  poHibly  authorise  an  act  that  wlU  prevent  its  complete 
reTOQsllon."  He  says  that  it  is  a  natural  and  sdentifio  neoessitythnt  society 
amst  have  cortala  and  inalienable  rights  in  order  to  exist  as  a  society.    That 
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th«  Bodrnl  ij^t  ftad  power  of  goFemment  is  enentklly  inberant  and  izudien- 
abla,  beoftUM  man  is  naturally  social,  and  there  can  be  no  society  without 
goTemment.    He  continnes:  **  Now,  the  right  and  power  of  society  to  demand 
that  each  of  its  members  shall  eontribnte  his  just  proportion  to  the  common 
oeoeasities  is  a  natiu^  and  inalienable  right,  for  without  it  there  can  be  no 
etganiaed  society.    This  is  one  of  the  most  essnntisl  of  all  the  rights  of  a 
state,  for  ctn  it  all  its  other  powers  depend,  and  the  taxing  power  is  one  of  its 
most  obTioas  f  otms.    Society  cannot  alienate  it  witlumt  abandoning  its  social 
fnnctioiiB,  and  thm  desln^ying  itself.    It  is  not  alienated,  nor  pat  in  a  posi- 
tion to  be  alienated,  bj  the  institntioa  of  goTemment;  bat  only  delegated  for 
ezerdse  and  administration,  and  govenmient  can  do  nothing  else  with  iti    It 
is  introsted  for  this  porpoos^  and  for  no  other;  and  the  discretion,  which  is 
necessarily  allowed  in  the  ezerdse  of  the  power,  is  Tory  plainly  not  a  discre- 
tion to  part  with  the  power  itselt    No  single  element  of  it  can  be  alienated 
by  those  who  are  introsted  merely  with  its  administration;  bat  they  must 
preserve  it  entire,  and  be  prepared  to  restore  it  so^  at  the  termination  of  their 
stewardship^  and  when  the  hoar  of  revocation  comes.    The  social  right  and 
power  of  preserving  order,  and  of  pnnishing  breaches  of  it,  so  plainly  falls 
within  the  same  category,  that  we  are  not  called  apon  to  give  it  any  special 
consideration;  and  we  do  not  perceive  that  it  was  intended  to  be  violated 
in  this  case.    It  seems  to  me  very  plain  that  the  legislatare  exceeded  its 
anthority  when  it  undertook  to  baigain  away  a  portion  of  the  taxing  power 
•ommitted  to  its  trust.    A  simple  law  exempting  any  specified  property 
from  taxation  is  not  liable  to   this  objection,  for  such    a  law  may  be 
repealed  at  any  time^  and  therefore  does  not  impair  the  taxing  power." 
He  closes  his  opinion  with  observations  upon  the  necessity  and  importance 
of  deciding  the  questions  involved  in  this  case,  at  this  preliminary  stage 
of  the  proceedings,  and  before  it  can  be  said  that  any  money  has  been 
invested  on  the  faith  of  this  legislation.    Mr.  Justice  Knox,  in  discussing 
this  question,  says  that  all  legislative  power  is  vested  in  the  general  assem- 
bly by  the  constitution,  except  where  it  is  either  by  express  tenns  or  by 
necessary  implication  withheld.    That  there  are  no  words  in  the  oonstituticn 
which  expressly  declare  that  the  legislature  shall  not  relinquish  the  taxing 
power,  nor  can  such  prohibition  be  implied  from  any  restrictions  placed  by 
tlie  constitution  upon  the  action  of  the  legislature.     But  if  the  power  to 
part  with  the  taxing  privilege  never  passed  to  the  general  assembly  by  the 
grant  of  l^slative  power,  it  does  not  exist  although  not  forbidden.    The 
legislative  or  law-making  power  possessed  by  the  general  assembly  is  not  an 
absolute  power  to  do  whatever  they  may  detwrnine  to  do.    This  would  result 
in  there  being  practically  but  one  department  of  government.    The  people 
have  confeired  upon  the  general  assembly  the  power,  without  restriction  or 
limitation,  to  impose  and  levy  taxes.    It  was  so  conferred  to  be  used  as  the 
exigencies  of  government  might  require,  and  not  to  be  bartered  away  for 
present  puipcoes  at  the  expense  of  the  future.    The  power  to  impose  taxes 
does  not  include  the  power  to  grant  immunity  from  taxation,  any  more  thaa 
the  power  to  provide  punishment  for  the  commission  of  crime  implies  the 
power  to  grant  exemption  from  all  punishment.    The  power  to  raise  a  regu* 
lar  and  adequate  revenue  by  taxation  is  indispensably  necessary  to  the  exist- 
ence of  government.    If  this  power  may  be  contracted  away  in  part^  it  may 
be  in  wholes  and  the  government  thereby  destroyed.    The  taxing  power  was 
by  the  people  conferred  upon  their  representatives,  not  upon  the  general 
assembly  of  1867,  but  upon  its  successors  as  well  as  predecessors.    Particular 
or  elissss  of  persons,  persons  belonging  to  a  paitiealar  political 
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party,  or  holding  a  particalar  reUgions  belieft  may  bo  ozempted  {rom  liabQitf 
to  tazation  aa  well  aa  particiilar  property.  The  learned  juatioe  oontumeay  by 
aaying  that  there  U  no  donbt  but  that  the  legialatiire  may  enact  that  oertaia 
property  may  be  exempt  from  taxation,  or  that  it  may  aeleot  oertain  objeefei 
of  taxation;  but  in  such  a  caae,  snch  enactment  may  always  be  repealed  by  a 
anboeqnent  legialatnre.  He  says  that  in  thna  denying  *to  one  legialatnre  tho 
power  to  bargain  away  the  aoTereignty  of  the  people,  the  oonrt  doea  noA 
eripple  the  legialative  departmont  of  the  govemmenti  bat  that  they  preoarvo 
unimpaired  one  of  the  moat  eeaential  attribnteaof  le^atiye  power  Teeted  bj 
the  people  in  the  general  aaaembly.  He  oondndea  by  forcibly  preaenting  him 
opinion  that  the  complainanta  aa  canal  commiiaioneni  and  aa  tax-paywa  have 
an  nnqneationable  right  to  qneation  the  oonatitationality  of  the  act  in  qnaa- 
tion;  and  alao  that  thia  proceeding  b  not  prematorely  bronfl^t,  bat  that  it  la 
branght  at  exactly  the  proper  time. 

JuDiaAL  Iktebverbngb  with  EzaounvB  DmpAxnaam  Bee  People  y, 
Biiaett,  68  Am.  Deo.  591,  and  note  collecting  proTiooa  caaea.  The  principal 
case  ia  cited  to  the  point  that  it  b  nnqneationably  the  right  of  a  tax-payer, 
where  money  b  to  be  raiaed  by  taxation,  or  expended  by  the  tareaanrer,  te 
proceed  in  equity  to  teat  the  validity  of  the  law  under  which  the  propoaad 
aaaeaament  or  expenditure  ia  to  be  made,  in  Pa^  ▼.  AUen,  58  Pa.  8tw  345| 
Wheeler  r.  PhOadelphia,  77  Id.  348;  and  in  Appeal  qf  ffaHrm^  85  Id.  45^ 
to  the  point  that  mandamm  or  injunction  may  be  Invoked  againat  the  gor^ 
•mor  to  compel  or  reatrain  the  performance  of  acta  purely  miniateriaL 

PowsB  or  Statb  Leosilatusb  to  Qbaitt  Pkbpstual  iMMuimnr  ibom 
Taxation. — The  question  discussed  in  the  principal  case  as  to  the  power  of 
the  legislature  to  paaa  laws  exempting  certain  property  horn  all  futore  taxa- 
tion, or  restriotiag  within  certain  limits  the  amount  of  taxes  to  be  levied 
thereon,  or  the  power  of  the  legislature  to  grant  charters  to  coiporatioaa 
wherein  similar  exemptions  are  conferred,  haa  provoked  considerable  judicial 
discniision,  especially  in  the  supreme  court  of  the  United  States. 

In  thb  tribunal,  by  a  numeroua  and  harmoniona  line  of  decisiona,  it  may 
be  considered  as  settied  that  the  atate  legislatures  possess  power  to  paaa  sack 
enactment;  that  they  may,  by  provisions  in  charters,  confer  thb  exemption 
upon  corporations;  that  such  privilege  and  exemption,  when  so  conferred  or 
granted,  constitute  contracta  within  the  meaning  of  the  constitution  of  the 
United  States;  and  that  the  rights  thereby  conferred  cannot  be  infringed 
upon  by  subsequent  legislative  enactments.  The  arguments  sgainst  thb 
position  in  the  principal  case,  which  appear  so  satbfactory  and  conclusive^ 
are  answered  in  this  manner  in  a  case  where  a  bank  was  organiaed  under  a 
general  law  which  provided  that  all  banks  so  organised  should  be  taxed  only 
in  a  certain  sum,  and  where  the  legislature  afterwards  passed  a  bw  changing 
this  method  of  taxation.  ''The  idea  that  a  state,  by  exempting  from  taxa- 
tion oertain  property,  parts  with  a  portion  of  its  sovereignty  b  of  moden 
growth;  and  so  b  the  argument  that  if  a  state  may  part  with  thb  in  oae 
instance  it  may  In  every  other,  ao  as  to  divest  itself  of  the  sovereign  power  ol 
taxation.  Such  an  argument  would  be  aa  strong  and  aa  ooncluaivo  against  the 
exercise  of  the  taxing  power.  For  if  the  legisbture  may  levy  a  tax  upon  prop- 
erty, they  may  absorb  the  entire  property  of  the  tax-payer.  The  same  may 
be  said  of  every  power  where  there  is  an  exercise  of  judgmentn  The  legisla- 
ture  of  Ohio  passes  a  statute  of  limitations  to  all  civil  and  criminal  aotioos. 
Is  there  no  danger  that  in  the  exercise  of  this  power  it  may  not  be  abased  f 
Suppose  a  year,  a  month,  a  week,  or  a  day  should  be  fixed  aa  the  time  within 
which  all  actions  shall  be  brought  on  existing  demands,  and  if  not  so  bronglil 


r 
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lh«  mmad  J  ihoiild  ba  bttired.  Thia  b  »  snppontion  more  probable  ander  eir* 
eamalMiOM  ol  great  «mbamiaiiMnt»  when  the  roioe  of  the  debtor  ia  alwaya 
iialMily  than  that  the  kgUhitiira  will  inoonaidarately  exempt  pavpertj  fnok 


"Under  a  afeatate  of  limltatieiiy  aa  anppoaed,  the  remedy  of  the  creditor 

wonld  be  eat  off,  imleaa  the  oonrta  ahonld  decide  that  a  limitation  to  bar  the 

r  right  mnat  be  rearonable,  but  thia  power  eoold  not  be  exeroiaed  nnder  an j 

r  cenatitational  proyiaion.    It  coald  reat  only  on  the  great  and  immntabla 

prinfliplaa  of  Jnatice,  nnleaa  the  time  waa  ao  idiort  aa  manif  eatly  to  have  been 

e  intended  to  impair  or  deatroy  the  contract.     To  cany  on  a  govemment»  a 

more  praetical  Tiew  of  public  dutiea  moat  be  taken.    When  the  atate  of  Oliio 

waa  admitted  into  the  Union  by  the  act  of  the  thirtieth  of  April,  1802;  it 

waa  admitted  nnder  a  compact  that  'the  landa  within  the  atate  aold  by  con* 

gre«  ahall  remain  exempt  from  any  tax  laid  by  or  under  the  authority  of  the 

atate,  whether  for  atate^  county,  townahip^  or  any  other  purpoee  whatever, 

for  the  term  of  fiye  yearn  from  and  after  the  day  of  aale/    And  yet  by  the 

aame  law  the  atate  '  waa  admitted  into  the  Union  upon  the  aame  footing  with 

the  original  atatea  in  all  reapecta  whatever.' 

"Now,  if  thia  new  doctrine  of  aorereignty  be  correct,  Ohio  waa  not  admitted 
Into  the  Union  on  the  footing  of  the  other  aovereign  atatea.  Whaterer  may 
be  oonaidered  of  auch  a  compact  now,  it  waa  not  held  to  be  objectionable  i^ 
the  time  it  waa  made. 

"  The  aaanmption  that  a  atate,  in  exempting  certain  property  from  taxatioot 
lelinqniahea  a  part  of  ita  aorereign  power  ia  unfounded. 

"  The  taxing  power  may  aeleot  ita  objecta  of  taxation;  and  thia  ia  generally 
regulated  by  the  amount  neoeeaary  to  anawer  the  purpoeea  of  the  atate. 
Now,  the  exemption  of  property  from  taxation  Ib  a  queetion  of  policy,  and 
not  of  power.  A  aonnd  currency  ahould  be  a  deairable  object  in  eyeiy  gor- 
-unment;  and  thia  in  our  country  ia  aecured  generally  through  the  inatru- 
mentality  of  a  well-regulated  ayatem  of  banking.  To  eatablieh  anoh  inatitu- 
tiona  aa  ahall  meet  the  pubUo  wanta,  and  aecure  the  public  confidence^ 
Indacementa  muat  be  held  out  to  capitaliata  to  inveat  their  funda.  They 
muat  know  the  rate  of  intereat  to  be  charged  by  the  bank,  the  time  the 
charter  ahall  run,  the  liabiUtiea  of  the  company,  the  rate  of  taxation,  and 
other  privilegee  neoeeaary  to  a  aucceaaf  ul  banking  operation.  Theee  priTi* 
legea  are  proffered  by  the  atate,  accepted  by  the  atockhdldera,  and  in  oonaid- 
eration  funda  are  inveeted  in  the  bank.  Here  ia  a  contract  by  the  atate  and 
the  bank,  a  contract  founded  upon  oonaiderationa  of  policy  required  by  the 
general  intereata  of  the  community,  a  contract  protected  by  the  lawa  of  Eng- 
land and  America,  and  by  all  civiliaed  atatea  where  the  common  or  the  dril 
law  ia  eaUbliBhed: "  State  Bank  qfOhh  v.  Kfwop,  16  How.  369-383. 

Theee  Tiewa  are  now  ao  well  eatabliahed  as  to  warrant  Mr.  Juatice  Davia,  in 
£bmeq/'Me  JVfefMfleMT.  AwM,  8Wall.  430,  inaaying:  "  The  validity  of  thia 
contract  ia  queationed  at  the  bar,  on  the  ground  that  the  legialatnre  had  no 
authority  to  grant  away  the  power  of  taxation.  The  answer  to  thia  poeition 
ii,  that  the  queation  ia  no  longer  open  for  argument  here,  for  it  ia  aettied  by 
the  repeated  adjudioationa  of  this  court  that  a  state  may  by  contract,  baaed 
on  a  conaideration,  exempt  the  property  of  an  indiridnal  or  corporation  from 
taxation,  either  for  a  apedfied  period  or  permanently.  And  it  b  equally 
well  settled  that  the  exemption  is  preaumed  to  be  on  aufficient  conaideration, 
and  binda  the  atate,  if  a  charter  containing  it  la  accepted; "  and  he  dtea  New 
Jermy  ▼.  WtUon,  7  Cranch.  164;  Ocrdon  ▼.  Appeal  Tax  Courts  3  How.  133t 
Ohm  Life  and  Trtut  Co.  ▼.  DOoU,  16  Id.  416;  Dodge  ▼.  WooUeg,  18  Id.  831 1 
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MeduaM  mti  Tmimf  BckA  r.  Tkama».  18  Id.  884;  Mtehamke  ami  Trad^ 
€r^ Samk r. IkUl,  Id.  880;  MeOee  t.  MMU^^WwSi.  143; 
Brant^  Bmk  t.  ShO^,  1  Blaok,  486;  M$  B.  B.  Oa.  ^. 
WaU.  482;  WoM^fUm  UmkmnHif  t.  Motm,  8  Id.  438;  WUmmgim  Jt.  R,  Ok 
▼.  Rtid,  13  Id.  884;  StMgk  ^O.B.JL€h.r. Beld,  Id.  968;  Smmpkrt^  ▼. 
Pe^tfM,  16  Id.  844;  Pacyic  B.B.  Cb.  t.  MagiOn,  90  Id.  36;  Nem  Jeneg  ▼. 
rar«2,  09  U.  8. 104;  /brrlNvCoii  t.  Tmmme^  06  Id.  67%  Omharwkif  ▼.  /Iliiw% 
00 Id. 309;  J^ewOrleoM  (k»  Li^  Co,  r. LomUkma Li^  ^  B.P.^M.O^ 
91  Bep.  65.    There  ftre  »  niimber  ol  diwieiani  ol  ateto  eoarta  mMnteini^f 
■imlkr  dootrinei  s  OtbortuB  ▼.  Hmmphrtf$t  7  Conn.  835;  Zomlofi  ▼.  LHchJUU, 
11  Id.  951;  (TDoimea  r.  BaO^,  94  Himl  386;  Cffvtnd  €hff  B.  B.  Co.  t.  Bmek, 
68  Id.  946;  St.  Ltmk  9U.B.B.C0.  ▼.  X^/Mi,  80  Azk.  683;  Caitfral  J2.JK.aL 
T.  8taU^  64  Chu  401;  JSTmioft  t.  Jtodo^BA,  13  Vt.  625;  Arma^fUm  t.  Avwi; 
15  Id.  746;  a  a,  40  Jkm.  Deo.  706.    Bat  the  prindpia  osm  to  not  the  on|f 
deuisioii  of  a  etate  oonrt  in  wbloh  fhia  poaition  waa  aofionalj  oomhatad :  Mm^ 
thanl^  ami  Tradar^  Bank  t.  DAoU,  1  Obio  81.  681;  9U«lo  Bamk  ▼.  Bomi, 
Id.  622;  JTnoop  T.  ApM  Aml^  Id.  603;  JiUan  S  B.  P.  B.  09.  t.  Bmtti, 
8  Id.  678;  BnwHtr  t.  J7oi^  10  N.  H.  138;  Badbtu  r.  Xeteaon.  11  Id.  18| 
8.  a,  36  Am.  Deo.  466;  norper.B.S  B.B.  B.Oa.,  27  Vt,  140;  B,0.,  fa  Am. 
Dea  625;  Brabtatd  t.  OofaftcHw-,  31  Goon.  407;  MaH  Baginam  SaU  Hfg  Cbw 
T.  Jte  Av<»«^  10  1<^-  SMs  JtoJe^  efe.  J?.  J?.  Ob.  r.  JIdd;  64  N.  O.  166| 
Wui  VfSfooiuia  i?.  J?.  Co.,  r.  JSoori  0/  QapanAmm^  35  Wia.  867;  ^ftoiiif 
Ci'efwra/T.  BaOroad  Co.,  36  Id.  425-672.    8ea  alao  the  Tory  aUa  itinawitrai 
•pfadonain  WoM^fUm  CMwrri^r  r.  A»ifM^  8  WaU. 488-441;  tadPlfHaBmA 
T.  Knoop,  16  How.  809-308. 

Thia  ezemptioa  moat  in  any  caae  be  upon  a  oQnaideFation»  ao  that  Um  atata 
Boay  be  auppoaed  to  haTe  been  oompenaated  for  the  rerenna  aba  liaa  rdin- 
quiahed;  it  rnnat  not  be  gratoitooa,  if  it  ia  a  mere  priTilega  It  may  be  veroked 
at  any  time:  Ohriti  Okar^  ▼.  Pkaaddphki,  24  How.  300;  Braknrd  t.  CU^ 
cAufer,  81  Conn.  407;  £kul  Saghaw  8aU  Ufg.  Co,  ▼.  Bad  BagmmB,  19  lOoh. 
969;  8.  C,  13  WalL  373;  St.  Lomm  L  M.  S  8.  By  Co.  r.  Lqflin,  30  JLxk.  603. 
But  the  oaaea  cited  above  from  the  United  Statea  auprame  oonrt  appear  to 
bold  that  where  a  charter  containing  an  exemption  from  taxea,  or  an  agre^ 
ment  that  the  taxea  ahall  be  to  a  apecified  amount  only,  Ib  accepted  by  ih# 
eorporatora,  the  exemption  ia  preaomed  to  be  npon  aofficient  oonaideratiaB, 
and  binding  npon  the  atate. 

The  taxing  power  being  of  andh  vital  importanoe,  and  ao  ttanntial  to  the 
axiatenoe  of  government,  ita  rdinqoiahment  by  a  atate  ia  never  to  be  aaauned. 
The  whole  community  ia  intereated  in  retaining  nndiminiahed  thia  power  to 
levy  taxea,  and  they  have  a  right  to  indat  that  ita  abandonment  ongfat  not 
to  be  preaomed  in  any  caae  in  which  the  deliberate  pnrpoae  of  the  atate  to 
abandon  it  doea  not  diatmctly  appear:  Providence  Bank  t.  BOUnge,  4  Pel 
614;  CfkHsfe  Ohank  v.  PhOaddphia,  24  How.  300;  OOman  v.  ^Mof^oa,  9 
BhMk,  610;  St.  LouU,  L  M.  A  8.  By  Co.  ▼.  Jxifiin,  30  JLzk.  608;  Bradleyr. 
MeAtee^  7  Boah,  667;  lUiaoie  Cent.  B.  B.  Co.  v.  /rvJa,  72  D1.  462;  Pe(q)k  v. 
Boper,  36  N.  Y.  629;  People  t.  CommMonen  of  Taxee,  47  Id.  601;  Lord  v. 
LUdifidd,  36  Conn.  116;  Brie  B.  B.  Co.  v.  CommomoedUh,  66  Pa.  St.  84; 
JftuCoa  Bank  r.  ConanonweaUh,  10  Id.  450;  ITorih  MiifooH  B.  B.  Co,  t.  Ma^ 
gtdre,  48  Mo.  490;  Mad  SagtaoM  8aU  M/g.  Co.  v.  Bad  B€^m%  18  Hiah. 
860}  &  a,  18Wa]LS78;  JJarrMr.  Jtaad^^  13yt.688. 
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Lauman  V,  Lebanon  Valley  Railboad  Ca 

(90  PBmnii.TunA  Bcaxb,  49.] 

OOBPORiLnOH  HAS  NO  POWIB  TO  EZITXB  DTTO  COITEAOT  OV  OdHfOLIDACIMr 

wnH  Anothxe  Oobpobation  withoat  legitUtivo  anthority.  Ite  powan 
are  strictly  limited  to  the  province  marked  oat  in  ite  charter. 

OOIBFOEATION    MAT    AbAXDON    ITS  GhASTIR  Ain>    DlSMLTI  ItSBLF,   IKOOt 

•o  Fab  as  Riohtb  or  Oumditobm  or  ite  duty  to  the  public  Is  uouuwneC 
The  legiilatare  may  releeae  it  from  this  latter  oUigatioo. 

BlOOKHOLDEB    IN    ComPO&AnOIT    OAKKOT  ObJSOT   TO  COV8OLIOATION  OF  BO 

CoMPANT  WITH  Akothxb,  and  a  tranifer  of  all  its  property  thereto^ 
altboagh  it  thereby  becomes  merged  in  the  latter,  and  Is  actoally  dis- 
iolTed,  if  snch  consolidation  is  authorised  by  an  aot  of  the  legiilatnre. 

OosroRATioN  MAT  Disposs  ov  All  ITS  Peofsbtt  to  Avothxr  Cobpoea- 
noN  end  take  in  exchange  therefor  stock  of  the  latter  company;  bat  it 
cannot  compel  cae  of  its  dissenting  stockholders  to  take  snch  stock  hs 
payment  of  his  shaieo.  His  rights  and  compensation  can  only  be  ad- 
justed by  due  coarse  of  law,  before  a  Judicial  tribunal,  and  on  hearing  of 
the  parties. 

▲or  or  DissoLunoir  of  Oobpobation,  Ldcb  Act  of  Assooutton,  n  vow 
CoBPOBATB  Act,  but  an  act  of  the  members  of  the  corporation.  If  the 
stockholders  oonmiit  to  their  officers  the  arrangement  of  the  details  el 
the  dissolution,  such  offioen  woald  be  rather  trustees  than  corporato 
functionaries. 

DmoLUTiON  OF  Oobpobation  OiiAKOBi  Ohabactbb  of  Pbopbbtt  of  m 
Stocxholdibs;  It  Dibtbots  thbib  Stock  and  substitutes  the  thing 
which  their  stock  represented;  that  is,  a  legal  interest  In  the  corpcrato 
property* 

OouBT  OF  Eqititt  wtu.  Bnjoin  Oobpobation  fbom  DuposDra  of  its  Oob- 
pobatb  Pbopkbtt  to  another  oorporation  in  exchange  for  shares  of  stock 
in  the  latter,  until  it  grants  security  to  a  dissenting  stockholder  for  the 
▼slue  of  his  interest. 

Bill  for  an  injunotion  by  O.  M.  Lauman,  a  stookholder  of 
the  Lebanon  Valley  Bailroad  Company,  against  such  company 
and  its  officers.  Upon  filing  his  bill  he  moved  for  a  preliminary 
injunction,  which  motion  now  comes  on  to  be  heard.  Theopin* 
ion  states  the  case. 

Btadp  for  the  complainant. 

OampMl  and  Meredith^  for  the  respondents* 

By  Court,  Lowbib,  C.  J.  The  Lebanon  Valley  Bailroad  Com- 
pany proposes  to  enter  into  a  contract  of  consolidation  with  the 
Philadelphia  and  Beading  Bailroad  Company,  and  an  act  of 
assembly  passed  last  year  authorizes  tkem  to  do  so;  but  George 
If.  Lauman,  one  of  tiieir  stockholders,  objects  to  the  proceed- 
ing. He  has  brought  his  suit  against  the  proper  party,  alleging 
tlM  appropriate  faets,  and  prays  for  an  injunction  to  arrest  the 
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•saeotion  of  the  intention,  and  for  suoh  other  and  farther  relief 
as  is  proper  for  his  case. 

No  one  will  deny  that  without  the  authority  of  the  legislature 
neither  of  these  companies  has  power  to  enter  into  sach  a  oon- 
tract;  for,  as  corporations,  their  powers  are  strictly  limited  to 
the  prorince  marked  out  for  them  in  their  charters. 

No  one  will  deny  that  as  prirate  corporations  either  of  these 
companies  may  abandon  its  charter^  and  dissolTS  itself »  ezoepi 
so  far  as  its  creditors  may  have  a  right  to  object,  and  so  far  as 
its  public  duties,  as  conservators  of  a  highway,  may  tend  to 
limit  its  powers  in  this  respect;  and  that  the  legidatare  maj,  aft 
pleasure,  release  it  from  the  limitation,  and  allow  a  transfer  of 
its  duties  to  other  hands. 

No  one  will  deny  that  an  association  of  indhridnals  beoomes 
a  corporation  when,  by  authority  of  law.  it  acquires  a  name  hy 
which  its  legal  identity  can  be  preserved  through  all  the  changes 
of  membership,  business,  constitution,  and  sphere  of  action 
which  it  may  undexgo.  and  which  may  entirely  destroy  its  aotnsl 
identity*  Such  a  name  is  essential  to  corporate  existence,  and 
when  it  is  given  up  the  corporation  ceases  to  exisL 

Bearing  in  mind  these  propositions,  let  us  inquire  what  will 
be  the  effects  of  this  consolidation  of  these  two  companies,  as 
suthoriaed  and  proposed. 

1.  The  Beading  company  will  extend  its  chartered  rjghtb. 
privileges,  and  duties  from  Beading  to  Harrisbuzg.  while  still 
preserving  its  name,  and  therefore  its  legal  thouj^  not  its 
actual  identity. 

2.  The  Lebanon  company,  that  is.  all  its  membsis.  will  pass 
into  the  Beading  company,  and  become  members  thereof,  and 
all  their  corporate  privileges  and  property  will  become  vested 
therein,  and  by  authority  of  law.  all  the  liabilities  of  the  former 
company  will  become  chargeable  against  the  latter* 

8.  By  such  an  act  the  Lebanon  company  loses  its  actual  iden* 
tity.  abandons  its  name,  and  therefore  its  legal  identity  and  its 
corporate  existence,  and  can  no  longer  claim  any  legal  recogni- 
tion. This  is  ca^ed  a  merger  of  the  Lebanon  corporation  inta 
the  other;  but  suoh  a  merger  is  a  dissolution,  destroying  the 
actual  identity  of  both,  while  the  legal  identity  of  one  of  them 
is  preserved.  As  where  a  life  estate  is  merged  in  a  fee-simple^ 
one  being  destroyed  and  the  other  enlaxged  by  the  operation. 

Now,  if  a  legal  majority  of  the  Lebanon  company  agree  to  all 
this,  what  can  a  single  stockholder  have  to  say  against  itt 

He  caimot  object  that  the  supposed  contEset  bsiwsen  ttft 
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gOYemment  and  his  oorporation.  inyolTed  in  the  grant  of  its 
charter,  is  Tiohited;  for  both  the  goTomment  and  the  eoipora- 
tors  are  assenting  to  this  change  of  its  terms. 

He  cannot  object  that  his  company  is  committing  a  breach  of 
its  public  duties,  by  going  beyond  its  chartered  priyileges  and 
.-cFi  by  abandoning  its  functions  as  sole  conserrators  of  its  highway; 

.  .J,  for  the  legislature  haye  allowed  this.    And  the  public  claims  on 

its  permanence  and  identity  being  remitted,  he  cannot  object  to 
his  company  dissolving  itself.  A  denial  of  this  power  would  be 
fruitless,  for  the  company  could  forfeit  its  chapter  any  day,  or 
erade  the  prohibition  in  numerous  ways,  one  of  the  most  efficient 
of  which  would  be  by  a  sale  of  the  materials  of  its  business  and 
suspension  of  operations,  for  gofemment  would  be  incompetent 
to  keep  it  in  operation. 

If  the  principle  of  the  association  is  violated  by  a  majority  of 
its  members,  by  a  departure  from  its  original  purposes  or  by  a 
refusal  or  Yoluntaiily  produced  inability  to  proceed,  any  stock- 
holder  may  treat  such  a  matter  as  equivalent  to  a  dissolution, 
at  least  as  regards  him,  and  for  such  a  case  the  law  provides 
a  means  of  securing  to  him  his  share  of  the  property,  or  ite 
value. 

It  is  of  the  nature  of  his  contract  with  his  associates,  by 
which,  under  legislative  authority,  they  constituted  themselves 
into  a  corporation  that  it  is  dissoluble,  and  that,  on  a  dissolution, 
the  rights  and  property,  or  their  legal  equivalents,  shall  be  dis- 
tributed among  the  members,  and  therefore  the  act  of  dissolu- 
tion does  not  violate  the  contract  of  association. 

Then,  what  valid  objection  can  a  dissenting  stockholder  of  a 
private  corporation  have  to  such  an  arrangement  as  the  one  now 
proposed? 

He  may  object  that  it  is  a  violation  of  the  contract  of  associa- 
tion by  which  he  and  his  associates  agree  to  become  one  cor- 
porate company  for  a  given  purpose;,  that  he  united  in  the 
association  for  one  purpose  then  agreed  on,  and  now  the 
majority  are  diverting  their  capital  to  a  dilTerent  purpose.  This 
is  a  violation  of  chartered  contracts;  not  the  supposed  one 
between  the  government  and  the  cozporators,  but  the  one 
between  the  corporators  themselves. 

He  may  object  that  his  co-corporators  have  no  power  to  make 
a  new  contract  for  him,  and  thereby  constitute  him  a  member  of 
a  new  and  different  corporation;  for  it  is  of  the  very  nature  of  a 
eontraot  relation  that  it  can  be  instituted  only  by  the  real  par- 
ties to  it,  unless  it  be  a  mere  constructive  contract,  which  is  only 
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a  oonyexuent  f orm  or  fiction  of  Imw,  inrented  to  cnforaoa 
sponding  legal  duty. 

He  may  object  that  eyen  the  legidatme  eaimot  antlioiiiw  tliia^ 
for  by  doing  bo  they  would  authoriie  ilia  dertmetion  of  one  pd- 
Tate  contract,  and  the  compnlaoiy  creation  of  aaoUieg  in  its 
stead;  and  wonld  take  away  the  remedy  by  due  conne  of  layr^ 
which  the  dissenting  stocUiolder  is  entitled  to,  because  of  the 
departure  or  diyersion  of  the  association  from  ito  agreed  par- 
poses;  and  would,  besides  this,  change  the  essential  nature  of 
oontracts,  which  eyen  legislatiye  power  cannot  do,  and  nmoh 
less  legiBlatiye  authority. 

He  may  object  that,  though  in  corporate  action,  after  the  oop» 
poration  is  constituted  and  its  proyince  defined,  the  details  of 
its  business  and  the  maVing  of  its  contracts  must  necessarily  bo 
under  the  control  of  a  majority;  yet  it  is  of  the  nature  of  thinga 
that,  in  the  act  of  constitutixig  the  corporation  and  of  taking 
stock,  each  man  must  act  for  himself,  and  therefore  that  he  can- 
not, by  a  yote  of  a  corporate  majority  of  the  Lebanon  company, 
and  against  his  consent,  be  constituted  a  member  of  the  Beading 
oompany. 

But  what  follows  f  Oan  one  member  of  a  corporation  hold 
all  his  fellow-members  with  their  inyestments  to  an  unprofitable 
and  impracticable  enterprise,  and  preyent  them  from  <>»"^y^ng 
in  anotiier  that  is  more  hopeful  f  No;  their  power  of  dissolu- 
tion will  relieye  them  from  such  an  objection,  and  without  it  one 
member  of  a  corporation  would  under  some  eireumstances  haye 
an  almost  absolute  power  oyer  the  inyestments  of  all  the  others. 

Can  he  object  that  the  majority  who  are  going  into  the  Bead- 
ing company  are  going  to  tfJce  all  the  property  with  them? 

Let  us  notice  that  this  property  is  a  ndlioad,  with  its  appur- 
tenances, and  that  it  is  an  indiyiaible  unit  Therefore,  on  a 
dissolution,  howeyer  brought  about,  the  only  means  of  distrib- 
uting the  joint  property  is  to  sell  it  and  distribute  the  proceeds, 
or  to  allow  one  or  more  of  the  members  to  take  it,  on  paying  to 
the  others  the  yalue  of  their  seyeral  shares,  just  as  interests  in 
indiyisible  real  estate,  and  in  ships,  are  diyided  when  the  owners 
can  no  longer  agree  to  hold  together* 

But  does  it  yiolate  the  priyate  right  of  a  dissenting  stock- 
holder when  the  others,  by  a  corporate  act^  unite  in  selling  out 
all  the  property  of  the  corporation?  In  relation  to  ordinary 
priyate  corporations,  for  mere  priyate  puri>oses,  it  will  not  be 
pretended  that  it  does,  eyen  when  such  a  sale  is  equiyalent  to  a 
dissolution  of  the  corporation,  as  when  a  manufacturing  oorpo- 
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talion  selLi  out  its  eetablishment,  and  refuses  to  resome  opera- 
tions. And  railroad  companies  go  this  far  frequently  in  the 
effeetiyeness  of  their  act,  where,  with  the  consent  of  the  legis- 
lature, they  mortgage  all  their  property;  for  a  mortgage  inyolyes 
t  power  of  sale. 

But  here  the  thing  or  consideration  for  which  this  sale  is  to 
he  made  is  shares  of  stock  in  the  Beading  company,  to  be  deliy- 
ered  to  each  member  according  to  the  number  of  shares  now 
owned  by  him  in  the  Lebanon  company. 

Now,  it  IS  plain  enough  that  a  dissenting  member  cannot  thus 
be  forced  into  a  new  corporation,  and  that  his  property  in  one 
corporation  cannot  be  taken  from  him,  and  the  stock  of  another 
imposed  upon  him  by  way  of  compensation,  by  the  act  either 
of  the  legislature  or  of  his  co-corporators,  or  of  both  combined. 
It  no  doubt  seemed  dear  to  the  legislature  that  such  an  arrange- 
ment would  be  adyantageons  to  all  the  stockholders,  and  there- 
fore they  did  not  think  of  proyiding  for  the  eyent  of  a  dissent 
by  any  one  of  them.  We  cannot  presume  that  the  legislature 
intended  to  assume  or  exercise  any  unconstitutional  power  oyer 
priyate  contracts,  but  only  that,  supposing  that  they  were  grant- 
ing a  yaluable  priyilege,  they  omitted  to  make  proyision  for 
those  who  should  refuse  to  accept  it.  They  did  not  decide  thai 
the  new  stock  was  equiyalent  to  the  old,  and  should  be  taken 
as  a  compensation  for  it,  but  merely  acted  on  the  supposition 
that  it  would  be  accepted  as  equal. 

The  eflUenqr  of  the  objeetioin  to  tlie  proceeding  is  founded, 
not  so  much  on  the  want  of  authority  in  goyemment  to  diyest 
one  title  and  substitute  another,  as  upon  the  mode  of  doing  it. 
The  constitution  requires  that  it  shall  be  done  only  by  due 
course  of  law,  before  the  Judicial  tribunals,  and  on  hearing  of 
the  parties;  and  in  that  way  it  is  often  done.  In  the  partition 
of  interests  in  real  estate,  ships,  mercantile  and  manufacturing 
establishments,  courts  always  proceed  by  diyesting  titles  and 
interests  of  one  kind,  and  substituting  others.  And  this  arises 
from  the  necessitj  of  such  cases.  It  is  an  inherent  quality  of 
all  associated  interests  that  they  may  be  conyerted  into  separate 
interests;  and  if  it  were  not  so,  sudi  interests  would  often  be 
worthless  to  some  owners  because  of  disagreements  among  them 
which  the  law  could  not  correct,  and  the  disorders  of  such  asso* 
ciations  would  be  an  incurable  eyil. 

Does  a  priyate  corporation  exceed  its  powers  when  it  sells  oul 
the  property  that  is  essential  to  its  actiye  existence  T 

There  is  no  excessiye  exercise  of  power  where  no  right  ifl 
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Tiolated;  and  therefore  we  must  ezaaine  if  any  right  is  violated 
by  such  an  act.  And  this  refers  ns  to  the  legal  relations  of  th» 
oorporation  to  others  in  respect  to  its  property.  It  can  hays  nf 
relations  liniiting  its  powers  in  this  respect,  except  to  the  gran* 
tors  of  its  land,  to  the  public,  and  to  its  own  members.  Sach 
an  act  does  not,  in  the  present  case,  violate  the  terms  on  which 
the  corporation  holds  its  land;  and  therefore  no  rights  of 
grantors  are  violated*  The  state  consents  to  the  sale,  and  there* 
fore  no  public  right  is  yiolated. 

If  there  is  anything  in  the  relation  eristing  between  the  cor* 
poration  and  its  members  that  preyents  a  sale,  then  a  more 
serious  difficulty  is  presented;  for  if  there  is.  it  must  be  a  part 
of  the  contract  of  association,  and  cannot  be  changed  by  the 
legislature.  But  is  there  f  The  charter  shows  the  terms  of  the 
contract,  and  in  it  we  discoTcr  no  provision  of  the  kind.  Can 
we  regard  it  as  implied  or  inyolved  in  the  nature  of  such  a  con- 
tract f  We  do  not  think  so;  for  property  in  itself  is  essentially 
alienable,  and  the  right  of  alienation  is  essential  to  complete 
ownership;  and  to  regard  corporate  property  as  inalienable  is 
oontrazy  to  the  spirit  of  all  mortmain  laws.  But  such  a  sale 
may  lay  the  ground  for  a  dissolution.  Suppose  it  does;  this  is 
no  valid  impediment  to  it.  for  a  dissolution  is  not  prohibited. 

If.  then,  this  corporation  may  sell  or  exchange  all  its  property^ 
why  may  it  not  exchange  it  for  stock  in  the  Beading  company 
and  divide  that  among  its  members? 

This  is  only  another  mode  of  presenting  a  question  already 
answered;  but  it  arises  very  naturally  in  this  foim.  and  may 
very  well  be  answered  as  put. 

The  contract  of  consolidation  is  an  act  of  dissolution  in  form 
and  substance  of  the  Lebanon  company,  and  the  corporation 
cannot,  in  the  act  of  dissolution,  dispose  of  the  rights  of  its 
members.  The  act  of  dissolution,  like  the  act  of  association,  is 
not  a  corporate  act.  but  an  act  of  the  members  of  the  corpora- 
tion. They  may  commit  to  their  officers  the  business  of  effect- 
ing  it  in  all  its  details,  but  they  are  not  required  to  do  so  by  the 
terms  of  their  association;  and  in  effecting  such  a  purpose,  the 
officers  would  be  rather  trustees  of  the  members  than  corporate 
functionaries.  Then  it  follows,  quite  obviously,  that  no  cor- 
porate act  can  settle  the  terms  of  dissolution,  or  distribute  the 
effects  among  the  members,  and  that  this  company  cannot  de- 
cide what  the  plaintiff  shall  take  for  his  interest. 

The  act  of  dissolution  works  a  change  in  the  form  of  the 
interests  of  its  members,  by  destroying  the  stock,  and  safaalilai-^ 
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ing  the  tUng  wbich  tbe  Btoek  xepreeented.  that  in,  a  legal  inter* 
•et  in  the  property,  and  leayee  the  members  to  raeh  a  diTiaion 
of  this.  But  this  proi>erty  ia  indiTiaible,  and  therefore  we  see 
no  ohjeotion  to  the  act  of  the  legidature  eo  far  as  it  allows  the 
majoriiy  to  dispose  of  it  in  the  way  proposed,  exoept  that,  nn« 
der  the  oonstitationy  they  cannot  be  allowed  to  diyeet  or  em- 
barrass the  plaintiff's  interest  therein  without  first  giTing 
security  therefor.  The  act  of  transfer  and  dissolution  is  one. 
If  carried  into  eiSdct,  it  destroys  his  stock.  Before  it  is  done,  ha 
must  be  secured,  and  we  must  grant  the  injunction  asked  for» 
to  stand  until  this  is  done* 

Let  the  injunction  be  issued  on  the  plaantilTa  giving  security 
to  the  amount  of  one  thousand  dollars  to  the  defendants,  and 
let  it  be  dissolyed  on  the  defendant's  giving  security  to  the 
pUuntiff  in  double  the  market  value  of  his  stock,  to  pay  for  said 
stock  when  its  value  shall  be  ascertained. 


OoaroaATiQiia^  xscgipt  Such  is  ass  Ebtabubhxd  iob  Quisi  Poblic  Pvm> 
roBB^  may  at  any  Hme^  by  a  TOte  of  a  majority  of  their  stookholdan,  mU  ov 
dispoao  of  thair  property,  wind  up  their  affidn,  and  close  their  ImaneM. 
Pablio  policy  doea  not  require  them  to  go  on  at  a  loia:  TreadweU  t.  SaUAurp 
J(fy.  Ok,  06  Am.  Bee.  490^  and  nofce. 

OoBPoaATiazr  mat  8sll  m  Assixs  10  Nsw  Oobpobatioh,  and  take  the 
■tock  of  the  latter  in  paymenti  with  the  aMent  of  the  majority  of  the  atook- 
holdenof  theoldoorporatkm:  TnadweU  r.  SaMmnf  Iffy.  Oa.,  U  Am.  Jho^ 
4W^  and  note. 

Whbi  Btockholdsbs  IK  CoBPOBATioir  MAT  MAiNTAiir  Boi.  FOB  Isjimo- 
noH  against  remaining  atookholden,  holding  majority  of  aharcBi  aee  Sean  ▼» 
HMjSm,  86  Am.  Dec.  657,  and  note. 

Tte  noMoaAL  casb  is  citkd  in  Be^ord  BaStroad  Cb.  t.  BoiMer,  48  Pa» 
it  I7»  whss%  kowerer,  the  ooort  aay  it  has  no  applieatioa  to  the  esis  at  bar* 


Babeieb  v.  Pbabob. 

(10  PiBanLTiaiA  Siasb,  Ifl] 

GBiLDb^Under  a  will  to  a  teetator*!  eon  for  Bli^  veoydader  Is 
saoh  ofaildreii  bom  in  Uwfnl  wedlock  aa  he  ahoold  leare  at  Ue  d•atl^ 
where  the  eon  died  leaving  a  ohild  already  bom,  and  hit  wife  Mceiste  of 
a  child  which  waa  afterwards  bom,  ■noh  posthnmonc  child  takee  together 
with  the  loraier  child. 

Tan  was  an  amicable  action  of  qectiiient,in  which  the  partisa 
agreed  upon  a  case  stated.    The  opinion  presanta  the  poinL 

JVAsy,  for  the  plaintifb  in  error. 

Amth,  for  the  defendant  in  error. 
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By  OouBT.  This  land  was  devised  to  the  testator's  son  for 
life,  with  remainder  to  such  child  or  children  born  in  lawful 
wedlock  as  he  should  leave  at  his  death.  The  son  died,  leav- 
ing one  child  then  bom,  and  the  plaintiff  is  his  posthumous 
•hild.  Is  she  entitled  to  take  under  the  terms  of  the  will  ?  We 
have  no  kind  of  doubt  that  she  is;  and  the  authorities  referred 
to  by  the  defendant  in  error  are  abundant  proof  of  this  conclu- 
sion, without  noticing  another  line  of  argument  that  might  be 
equally  decisive. 

Judgment  affirmed. 

Child  u  in  Em  vbom  Tm  or  m  OoiraBPnov  for  the  porpoM  <f  tsk« 
lag  «ny  eitate  lor  its  benefit  by  devise,  descent,  or  nnder  the  stfttote  of  dis* 
tribations,  provided  it  be  aftcorwards  bom  alive^  and  after  such  a  period  of 
fetal  ezistenoe  that  its  continnanoe  in  life  might  be  reasonably  expected: 
Hoarder  v.  Ardnett  43  Am.  Deo.  472,  and  note;  Nelson  v.  Iverwon,  60  Id.  442. 
In  a  very  reoent  New  Jeney  case,  where  a  testator  by  his  inll  set  apart  a 
oertain  snm  of  money  for  each  of  his  grandchildren,  living  at  the  time  of  his 
daosase^  the  court  held  a  grandchild  bom  two  days  after  his  decease  entitled 
to  daim  as  a  devisee:  Randolph  v.  Randolph,  40  N.  J.  Bq.  74.  In  a  note  to 
tliis  case  a  large  number  of  oases,  for  and  against  this  poation,  are  ooil>Qtod« 
Hm  fiormflB  largely  predominate. 


Lipman's  Appeal* 

[10  >■— iLTiau.  Skaxb,  IflO.] 

Wmomwwk  Oulihb  Ihtbrbst  nr  Bbtati,  AQAiiitT  LawB  w  Dsom;  mul 
shew  written  titles  which  the  court  can  with  satJsfaetloB  dsdds  to  be 
■offielflnt.  In  oases  of  doubt,  the  court  will  apply  the  laws  of  snoosa- 
non,  which  ezperienoe  has  shown  to  be  so  just. 

OmBiBUTiON  or  Diqxaskd  Lioatir's  Bhabb.«A  will  gave  a  oartam 
tnurtee  certain  specified  property  for  the  benefit  of  testotor's  three  sons 
daring  their  natural  lives,  remainder  to  their  children  if  they  ahoukl 
have  any,  otherwise  for  each  other.  The  same  will  gave  to  the  sams 
tiufese  other  specified  property  for  the  use  of  testator's  three  daaghtei% 
with  a  like  remainder.  Another  clause  of  the  will  gives  the  residue  of 
tte  estato  to  all  six  of  the  children  upon  the  same  terms  and  conditions 
as  above.  One  of  the  sons  died  without  Imuc.  ffeU  that  his  share 
ia  the  estato  went  to  the  surriving  brothers  and  siaten^  and  not  to  the 
suviving  brothers  alone. 

AmAL  from  the  orphans' eourk.    The  opisioiiibitea  the  facta. 

Mbrtlf  for  the  appeHante. 

Wharkm  and  Priee,  for  ihe  appellees. 

By  Ooort,  Lowu,  0.  J.    Mrs.  Lehman's  will  gives  eerlaia 
speoifled  property  to  a  trustee  for  the  benefit  of  her  three 
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during  their  liyes.  with  remainder  in  trust  for  their  children,  if 
they  should  haye  any  and  if  not,  for  each  other.  It  giyes  other 
specified  property  to  the  trustee  for  the  benefit  of  her  three 
daughters,  using  the  same  words  of  remainder,  and  adding  a 
separate  use-clause.  Then  it  giyes  to  the  same  trustee  the 
residue  of  her  estate  for  the  use  of  all  her  six  children,  "  in 
the  same  way  and  manner,  and  under  the  same  and  like  uses 
and  trusts,  as  are  hereinbefore  set  forth,'' 

One  of  the  sons  died  without  issue;  does  his  share  of  the 
residue  go  to  the  surviying  brothers,  or  to  the  suryiying 
brothers  and  sisters  Y 

The  yery  uncertainty  of  the  meaning,  as  deriyed  from  the 
will,  decides  this  question  in  fayor  of  the  brothers  and  sisters, 
and  against  the  brothers  by  themselyes;  for  whoeyer  claims 
against  the  laws  of  descent  must  show  a  written  title,  which 
we  can  with  satisfaction  decide  to  be  sufficient.  The  rule  of 
equality  of  descent  to  relatiyes  of  the  same  degree  is  so  just  that 
the  law  adopts  it  when  the  law  is  to  goyem,  and  prefers  it 
when  the  law  is  called  upon  to  interpret. 

Besides  this,  we  rather  incline  to  regard  the  will  as  declaring 
this  rule.  In*  the  first  deyises  the  sons  and  daughters  are 
classed  apart  for  enjoyment  and  descent.  But  in  the  one  under 
consideration  they  are  all  classed  together  to  take  one  undiyided 
residue  together,  with  cross-remainders  or  quasi  cros»-remain* 
dors  among  them  all,  and  we  should  need  to  insert  words  in 
order  to  diyide  them  here  into  two  classes.  The  trusts  in  the 
preyious  clauses  can  easily  be  applied  to  the  interests  which  are 
here  giyen,  and  in  a  yeiy  plain  way,  reddendo  singtda  singulu. 
The  word  **  respectiyely  "  may  mean  this.  It  certainly  would 
seem  yery  natural  to  say  that  the  sons  and  daughters  should 
take  by  classes,  if  such  were  the  intention  to  be  expressed. 

DsaBBs.^This  cause  came  on  for  hearing  at  the  present  term 
on  the  appeal  of  Mary  A.  lipman,  Hyman  L.  Lipman,  James 
Maull,  jun.,  and  Louisa  E.,  his  wife,  and  Anna  A  Lehman,  from 
the  decree  of  the  orphans'  court  of  Philadelphia  county,  and 
was  argued  by  counsel,  and  in  consideration  thereof  it  is  ordered 
and  decreed  that  the  said  decree  be  reyersed,  and  that  the  bal* 
ance  in  the  said  court  for  distribution,  fiye  hundred  and  fiye 
dollars  and  forty  cents,  shaU,  after  deducting  costs,  be  equally 
distributed  to  the  suryiying  sons  and  daughters  of  the  testatrix, 
Mary  O.  Lehman;  and  the  cause  is  remitted  to  the  same 
orphans'  court,  that  this  decree  may  be  carried  into  etlteL 
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BsTAra  Of  Fn  n  PBanrmD  to  Dnci2n>  ov  Dkath  or  Ammmm^  in  puna- 
•noe  of  the  lawiol  Inliarituioeb  union  fhe  deioant  ia  obawntohaTe  botn  inti^ 
fnpted  by  a  devite:  Baxter  v,  Bradlmrp,  37  Am.  Dea  40.  The  principal 
ii  eitad  in  (Mfi'«  Appeal,  89  Pik  St.  835,  to  the  point  that  where  the 
Ing  of  a  deriae  ia  nnoertain,  the  law  will  adhere  as  doeely  as  poHiUa  to  tts 
^[•naral  nilea  of  inheritance^  and  whoever  claims  agdnst  the  laws  of  dasoeol 
mnst  show  a  satisfactory  written  title.  It  is  also  dted  in  Buak^e  Appeal  81 
Id.  87,  to  the  point  that  a  derise  to  one  for  life^  remainder  to  his  heli%  or  to 
the  heirs  of  his  body,  in  legal  or  equitable  form,  giTes  a  feodmple  or  fsstnl 
in  laiid%  and  an  aboolnte  right  to  personal  ptopstty.  The  pclnoipal  OiM  i% 
bowsTer,  haidly  an  authority  for  this  proportion. 
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(M  PnasiLVAnA  Bnam,  188.] 

WmAQMMKn  ov  BniDiHO  Blown  dowh  st  Stoem  ov  Wm  mu*  Onr- 
nvua  TO  la  Bsoabdcd  as  realty,  as  between  a  Jndgmeiil  ortditor  and 
■wtgnona  of  the  owner  for  the  benefit  of  his  creditors;  and  a  pmohaser 
at  sberin  sale  npon  an  execution  issued  upon  snoh  JndgMsnt  will  hold 
the  same  as  such  against  the  latter. 

This  was  an  aotion  of  trover.  The  parfdes  agvsed  upon  a 
atatement  of  facta  which  suffloiently  appear  from  the  opixdon. 

Wat»on,  for  the  plaintiffs  in  error. 

<J.  S.  and  J,  L*  Dubois^  for  the  defendants  in  error. 

By  Ooort,  Stboho,  J.  The  owner  of  a  lot  of  groond  npon 
which  had  been  erected  a  large  frame  building  conTcyed  the 
property  to  assignees  in  trust  for  the  benefit  of  creditors.  Prior 
to  the  assignment,  a  judgment  had  been  recovered  against  the 
assignor,  which  was  a  lien  upon  the  real  estate  conveyed.  Two 
days  after  the  assignment  had  been  made,  a  storm  of  wind  de- 
molished the  building,  leaving  the  foundation  and  floors  nearly 
-entire,  but  breaking  the  superstructure  so  that  its  materials 
<50uld  not  be  replaced  or  used  in  the  construction  of  a  similar 
building.  While  in  this  condition  the  whole  was  levied  upon 
«nd  sold  under  executions  founded  upon  the  judgment  against 
the  assignor,  and  the  voluntary  assignees  now  daim  that  ths 
ruins  of  the  frame  building  did  not  pass  at  the  sheriff's  sale; 
that  they  were  personal  property,  and  that  the  purchaser  under 
the  vendiHoni  eaeponas^  having  used  them,  is  responsible  to  the 
assignees  in  an  aotion  of  trover. 

It  may  be  premised  that  the  assignees  stand  precisely  in  the 
shoes  of  Beek,  flie  first  owner.  He  could  not  assert  against  the 
purchaser  at  dieriff's  sale,  supposing  no  assignment  had  beea 
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made,  ihat  the  fragments  of  the  building  were  personalty; 
neither  oan  they.  It  may  also  be  remarked  that  the  purchaser 
under  the  judgment  has  obtained  all  upon  which  the  jodgment 
was  a  lien. 

Now,  deady,  Beek,  the  first  owner,  conld  not  haTe  torn  down 
the  building  and  oonyerted  the  materials  from  really  into 
personalty,  without  diminishing  the  security  of  the  judgment, 
impairing  its  lien,  and  wronging  the  judgment  creditor.  Though 
the  statutory  writ  of  estrepement  might  not  haye  been  demand- 
able  until  after  leyy  and  condemnation  of  the  property,  yet 
equity  would  haye  enjoined  against  any  such  wrong.  The 
building,  as  stu)h,  constituted  a  large  part  of  the  creditor's 
security,  and  his  lien  embraced  eyery  board  and  rafter  which 
made  a  constituent  part  of  the  structure.  Nor  were  the  rights 
of  the  assignees  any  more  extensiye.  They  were  mere  yolunteers. 
They  took  the  property  as  land  only,  incumbered  as  a  whole, 
and  in  eyery  part  by  the  lien  of  the  judgment.  Their  title  was 
in  one  sense  subordinate  to  the  right  of  the  judgment  creditor 
to  take  all  which  passed  to  them  in  satisfaction  of  his  debt. 

In  Herlaienden'8  Case,  4  Oo.  62  a,  it  was  resolyed  that  if  a 
lessee  pulls  down  a  house,  the  lessor  may  take  the  timber  as  a 
thing  which  was  parcel  of  his  inheritance.  So  in  Bowlegs  Case, 
11  Id.  81  b,  it  was  held  that  if  the  lessee  out  down  timber,  the 
lessor  may  take  it.  Though  seyered,  it  is  a  parcel  of  the  inheri- 
tance. 

Nor  will  the  tortious  act  of  a  stranger  be  allowed  to  injure 
the  reyendon:  Blaebeit  y.  Lowes,  2  Man.  &  SeL  4M;  Pyne  r. 
Dor,  1  T.  B.  55;  Oarih  y.  Sir  John  OoUon,  1  Yes.  sen.  524. 
These  principles  are  reasserted  in  ShuU  y.  Barker,  12  Serg.  & 
B.  272;  BuUcley  y.  Dolbeare,  7  Oonn.  232;  Mooers  y.  Wait,  8 
Wend.  104  [20  Am.  Dec.  667].  Nor  will  a  seyeranoe  by  the 
owner  of  that  which  was  a  part  of  the  realty,  unless  the  seyer- 
anoe be  with  the  intent  to  change  the  character  of  the  thing 
seyered,  and  conyert  it  into  personalty,  preyent  its  passing  with 
the  land  to  a  grantee.  Thus  it  was  held  in  Goodrich  y.  Jones, 
2  Hill  (N.  Y.),  142,  that  fencing  materials  on  a  farm,  which  haye 
been  used  as  part  of  the  fences,  but  are  temporarily  detached 
without  any  intent  to  diyert  them  from  their  use  as  such,  are  a 
part  of  the  freehold,  and  as  such  pass  hy  a  conyeyance  of  the 
farm  to  a  purchaser. 

Is  the  rule  dilTerent  when  the  seyerance  occurs,  not  by  a  tor- 
tious aet,  nor  by  a  rightful  exercise  of  proprietorship,  without 
any  intent  to  diyert  the  thing  seyered  from  its  original  use,  but 
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by  the  act  of  Oodf  The  act  of  (}od»  it  is  said,  shall  prejudice 
no  one:  4  Co.  86  b;  yet  the  maxim  is  not  true  if  a  tempest  be 
permitted  to  take  away  the  securiiy  of  a  Uen-oreditor  and  trans- 
fer that  which  was  his  to  the  debtor  or  the  debtor's  assignees. 
If  trees  are  prostrated  per  vim  venti,  they  belong  to  the 
owner  of  the  inheritanoe,  not  to  the  lessee:  Herlakenden*9  0(ue, 
•ttprs.  He  takes  them  as  a  part  of  the  realty.  True,  he  may 
elect  to  consider  them  as  personalty,  and  this  he  does  when  he 
brings  troTer  for  their  conyersiony  but  until  such  election  they 
belong  to  him  as  a  parcel  of  the  inheritance.  If  a  tenant  hold 
*'  without  impeachment  of  waste/'  the  property  in  the  timber  is 
in  him;  but  if  there  be  no  such  clause  in  his  lease,  and  he  re* 
move  from  the  land  trees  blown  down,  such  removal  is  waste. 
That  could  not,  however,  be,  unless,  notwithstanding  the  aerer- 
ance,  they  continued  part  of  the  realiy,  for  waste  is  an  injury 
to  the  really. 

I  am  aware  that  it  is  said  to  have  been  held  that  if  an  apple- 
tree  be  blown  down  and  the  tenant  out  it,  it  is  no  waste:  2  Boll. 
Abr.  820.  That  may  well  be,  for  the  falling  of  the  tree  ie 
through  the  act  of  Ood,  not  of  the  tenant,  and  the  cutting  of 
the  fallen  timber  is  but  an  exercise  of  the  tenant's  right  to 
estovers;  but  if  he  remove  from  the  land  fallen  timber,  it  has 
been  ruled  to  be  waste. 

What,  then,  is  the  criterion  by  which  we  are  to  determine 
whether  that  which  was  once  a  part  of  the  realty  has  become 
personalty  on  being  detached?  Not  capability  of  restoration  to 
the  former  connection  with  the  freehold,  as  is  contended,  for 
the  tree  prostrated  by  the  tempest  is  incapable  of  reannexation 
to  the  soil,  and  yet  remains  realty.  The  true  rule  would  rather 
seem  to  be  that  which  was  real  shall  continue  real  until  the 
owner  of  the  freehold  shall  by  his  election  give  it  a  diflTerent 
character.  In  Shep.  Touch.  90,  it  is  laid  down  that  **  that 
which  is  parcel  or  of  the  essence  of  the  thing,  although  at  the 
time  of  the  grant  it  be  actually  severed  from  it,  does  pass  by  a 
grant  of  the  thing  itself.  And  therefore  by  the  grant  of  a  mill 
the  mill-stone  doth  pass,  although  at  the  time  of  the  grant  it  be 
actually  severed  from  the  mill.  So  by  the  grant  of  a  house,  the 
doors,  windows,  locks,  and  keys  do  pass  as  parcel  thereof,  al- 
though at  the  time  of  the  grant  they  be  actually  severed  from 
It." 

It  must  be  admitted  that  the  case  before  us  is  one  almost  of 
the  first  impression.  Very  little  assistance  can  be  derived  front 
past  judicial  decision.    There  is  supposed  to  be  some  analogf^ 
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between  the  character  of  these  fragments  of  the  building  and 
that  of  a  displaced  fixtore*  The  analogy,  howeyer.  if  any,  is 
▼eiy  slight.  These  broken  materials  ne^er  were  fixtures,  though 
they  had  been  fixed  to  the  land*  They  had  been  as  much  land 
as  the  soil  on  which  they  rested.  Seyerance  had  neyer  been 
contemplated.  One  of  the  best  definitions  of  fixtures  is  that 
found  in  Sheen  y.  Biokie,  4  Mee.  t  W.  172.  They  are  those 
personal  chattels  which  haye  been  annexed  to  the  freehold,  but 
which  are  remoyable  at  the  will  of  the  person  who  has  annexed 
them,  or  his  personal  representatiyes,  though  the  property  in 
the  freehold  may  haye  passed  to  other  persons.  Yet,  eyen  fix« 
tures,  which  but  imperfectly  partake  of  the  character  of  realty, 
go  to  the  purchaser  at  sherilTs  sale  of  the  land,  though  they 
haye  been  seyered  tortiously,  or  by  the  act  of  Ood.  Thus, 
where  a  copper  kettle  had  been  detached  from  its  site  in  a 
brewery  by  one  not  the  owner,  had  remained  detached  for  a 
long  period,  and  while  thus  seyered  had  been  pledged  by  the 
personal  representatiyes  of  the  owner,  it  was  still  held  to  haye 
passed  by  a  sheriff's  sale  of  the  brewery  under  a  mechanic's 
lien  filed  before  the  seyerance:  Oray  y.  HoUMp,  17  Serg.  &  B. 
413. 

Without,  howeyer,  disciissing  the  question  further,  it  will  Ije 
perceiyed  that,  in  our  opinion,  the  broken  materials  of  the  fallen 
building  must  be  considered  as  a  parcel  of  the  realty  as  between 
the  assignees  and  the  purchaser  at  sheriff's  sale,  and  conse- 
quently, that  they  panned  by  the  sale  to  the  purchaser. 

The  judgment  is  affirmed. 

Thx  FBnrctPAL  oasb  n  oitid  In  AUemom  ▼.  Stiftmkh,  46  Pa.  81  ISl- 
128,  where  it  wm  held  thai  in  oaae  growing  timber  hae  been  eeyered  by  a 
treipaeier,  the  owner  of  the  realty  might  claim  it  m  part  of  the  freehold 
while  it  remain!  on  the  land.  It  is  dted  in  LMp  ▼.  Frodor,  97  Id.  480- 
403,  to  the  point  that  the  true  role  to  determine  whether  property  had  been 
chuiged  from  real  estate  to  peraonalty  would  seem  to  be  that  that  which  waa 
real  ehall  continue  real  until  the  owner  of  the  freehold  shall,  by  his  eleotioo, 
give  it  a  different  character.  In  thii  case  it  wm  decided  that  timber  which 
had  fallen  upon  land  eold  at  sheriff*!  sale,  prior  to  the  detivery  of  the  deed, 
but  which  had  not  been  converted  iuto  saw-logs,  rails,  etc.,  passes  to  the 
purchaser  ss  pert  of  the  realty.  The  principal  case  is  again  cited  in  Jom^$ 
Appeal,  102  Id.  288;  where  the  court  discuss  the  rights  of  a  judgment  cred- 
itor to  crope  which  hate  been  severed  inm  the  bad  upon  whtdi  his  Judgmsnl 
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Sullivan  v.  Philadelphll  asd  Reij>isq  R. 

R.Co. 

m  P—HLTAMU  tellB.  ttA.] 

PAasmom  ov  RAn.BaAi>  Tbaxv  xuar  OoHPLr  wob  All  OoHKAn% 
Rbamsabli  Bulib  for  entering^  iMTioi^  or  oooapyiqg  thiir  om.  It 
he  is  injured  throngh  a  dinegud  of  theM  rviM,  aXtbooffik  tbe  liegUgMne 
of  tbe  oompeny's  eervAnti  oonoiirred  in  oaoeing  the  injniyy  the  jyimnym^f 
\m  not  liable. 

Earboap  CoxPAinr  Covtractb  with  PiflSDram  that  th^  will  ftaiiih  a 
■afe  and  eiiffioient  roadway  to  the  place  of  hie  dettinationt  tfaattiieir  ean 
are  etuioh  and  roadworthyy  that  they  hare  taken  neane  belottii— d  te 
gnard  against  any  danger  that  night  beeet  travelt  and  that  their  aer- 
Tants  are  eober,  oompetent  men* 

Whut  Pamhtoib  is  Ivjvbid  whili  TkayBLnro  unm  llan.»ftAi>  Tradi 
WITHOUT  TAUiff  OT  HD,  the  Uw  laieos  a  praeunptlon  of  negUgenoe  on 
the  part  of  the  company,  and  throws  npcn  it  the  emit  of  sliowing  that 
negligence  did  not  exist.  This  is  done  by  sliowiqg  that  tiie  injury 
occnrred  through  the  act  of  God^  or  tiiat  it  was  ceased  by  emnwthing 
against  which  no  human  f oresij^t  or  pnidenoe  coold  provide. 

WBBRB    PaBSBITOBB  is   ImUJEED  WITHOIJT  HIB  FAUUTy    BT    Teaiv   BBDra 

OvKBTUBKBD  BT  BumrXNO  OVBB  Oow,  the  presumption  of  nec^igence 
which  the  law  xaitfas  against  the  company  remaine  of  force  until  a  coonter> 
▼ailing  presompticn  of  fact  is  establii(hed  to  the  satisfaction  of  the  jniy, 
and  evidence  which  the  conrt  thinks  calcnlated  to  repel  this  presumption 
of  negligenoe  shonld  be  sabmitted  to  their  consideration.  WheOier  the 
point  on  the  road  where  the  injury  occurred  was  not  so  commonly  infested 
with  cows  as  to  require  a  fence  or  cattle-guazd  of  s  ^me  ecrt;  whether 
the  speed  of  the  cars  was  not  too  great  for  a  ourre  ezpoeed  at  all  times 
to  the  incursions  of  cattle;  whether  the  engineer  discorered  tlie  oow  as 
soon  as  he  mi^t  sod  used  his  best  endeaTors  to  avert  the  coUisiott;— 
theee  were  questions  which  ought  to  have  been  submitted  to  the  Jury. 

iUn.iMiAi>  Coktabt  bbdto  Boukd  to  TaAHSPOBT  PABBsraBBs  Saiblt 
MOBT  BxouTDB  Oattlb  vbox  trbib  Tbagk.  Whether  to  do  this  by 
Isnofaig,  by  mounted  police,  orby  oattle-gnard%  ii  for  them  to  determine. 
If  th^  do  not  ezdude  this  risk,  they  are  responsible  in  damages  to  a 
passenger  who  ii  injured  because  of  their  failure  to  do  so. 

Wbbshbb  OB  NOT  Bailboad  OoHPAinr  IB  BouHD  TO  Fbbob  thbib  Tbaok, 
or  Abbbnob  or  Skatutb  reqoiring  them  to  do  so^  when  their  road  rune 
where  cattle  usually  roam,  they  are  bound  to  use  means  to  exdnde  them 
from  their  track,  by  fencing,  forcing  the  owner  to  keep  them  hooM^  by 
moderating  the  speed  of  their  trains,  or  otherwise. 

Ihib  was  an  aotioii  on  the  case  brought  by  SuUiyan  against 
the  Philadelphia  and  Beading  Railroad  Company,  to  reooTer 
damages  for  an  injury  sustained  by  him  while  a  passenger  on 
their  train.  The  injury  was  caused  by  the  car  in  which  plaintilF 
was  riding  being  overturned  in  consequence  of  the  engine  strik- 
ing a  cow  which  was  upon  the  track.    The  opinion  states  the 
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Darlington,  for  ihd  plaintiff  in  enor. 
Lewis,  for  the  defendant  in  enor. 

By  Oonrt»  Woodwabd,  J.  When  a  railroad  company  nnder- 
takes  the  transportation  of  a  passenger  for  an  agreed  priae,  the 
contract  includes  many  things. 

On  the  part  of  the  passenger,  hia  consent  is  implied  to  all  the 
company's  reasonable  rules  and  regulations  for  entering,  oeou* 
pying,  and  leaving  their  cars,  and  if  injury  befall  him  by  reason 
of  his  disregard  of  regulations  which  are  necessary  to  the  con« 
Juct  of  the  business,  the  company  are  not  liable  in  damages, 
even  though  the  negligence  of  their  servants  conenrred  with  his 
own  negligence  in  causing  the  mischief. 

On  the  part  of  the  company,  the  contract  implies  that  they  are 
provided  with  a  safe  and  sufficient  railroad  to  the  point  indi« 
cated;  that  their  cars  are  stanch  and  roadworthy;  that  means 
have  been  taken  beforehand  to  guard  against  every  appareri 
danger  that  may  beset  the  passenger,  and  that  the  servants  in 
charge  are  tried,  sober,  competent  men.  When  in  performing 
this  contract  they  hurt  a  passenger  without  fault  of  his,  the  law 
raises,  prima  facie,  a  presumption  of  negligence,  and  throws  on 
the  company  the  onus  of  showing  it  did  not  exist. 

This  may  be  shown  and  the  legal  presumption  repelled  by 
proving  that  the  injury  resulted  from  inevitable  accident,  or,  as 
it  is  commonly  called,  the  act  of  Ood,  or  that  it  was  caused  by 
something  against  which  no  human  foresight  and  prudence 
could  provide.  Whatever  these  can  do  for  the  safety  of  the 
passenger,  the  law  requires  the  transporting  company  to  do. 

But  as  presumptions  of  law  are  always  for  the  court  to  pro- 
nounce, so  are  the  repelling  circumstimces  relied  on  for  the 
jury.  The  legal  presumption,  which  is  only  an  inference  from 
general  experience,  remains  of  force  until  a  countervailing  pre- 
sumption of  fact  is  established;  and  as  this  is  a  conclusion 
drawn  from  particular  circumstances,  it  is  for  the  jury  to  con- 
sider these  circumstances,  and  to  determine  what  is  the  reason- 
able deduction. 

Yet  the  court  below  not  only  failed  to  presume  negligence 
from  the  fact  of  injury,  but  instructed  the  jury  that  if  they  be- 
lieved the  testimony  in  the  cause,  there  was  no  negligence  on 
the  part  of  the  defendant  or  its  agents. 

Again,  even  more  pointedly,  the  learned  judge  said:  ''No 
{NPOof  of  negligence  has  been  exhibited  against  the  agents  and 
engineer,  which  would  authorize  me  to  submit  it  to  the  oonsid* 
eration  of  a  jury." 
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This  was  withdrawixig  from  the  jtuy  a  oaae  that  ought  to  hairo 
been  Bnbmitied  with  very  different  inatmotions.  The  plaintiff 
was  in  no  fault.  He  had  taken  his  seat  within  the  ear,  and  in 
rJl  respeots  had  demeaned  himself  as  an  orderly  passenger. 
Yet  he  was  injured  by  the  oyerthrow  of  the  ear  in  wbioh  he  was 
seated. 

Here  was  a  breach  of  the  oompany's  cortraet,  and  !iere  waa 
what  has  seyeral  times  been  said  by  this  court  to  bo  evidenoe  of 
the  oompany's  negligence:  Laing  t.  Colder,  8  Pa.  St  483;  BOS' 
road  ▼•  Norton,  24  Id.  469.  Then  if  the  court  thought  thei} 
was  evidence  which  was  calculated  to  repel  this  primz  /aci§ 
presumption  ol  negligence,  they  should  haye  submitted  it  to  the 
jury.  Whether  that  spot  in  tiie  road  was  not  so  commonly  in- 
fested with  cows  as  to  require  a  fence  or  cattle-guard  of  some 
port;  whether  the  si>eed  of  the  cars  was  not  too  great  for  a  cmre 
exposed  at  all  times  to  the  incursions  of  cattle;  whether  the 
engineer  discoTcred  the  cow  as  soon  as  he  might,  and  used  his 
best  endeaTors  to  avert  the  collision;  in  a  word,  whether  the 
accident  was  such  as  no  foresight  on  the  part  of  the  company 
or  its  servants  could  have  prevented; — these  were  questions,  and 
grave  ones,  too,  that  ought  to  have  been  submitted  to  the  jury. 

The  learned  judge,  after  stating  correctly  the  extreme  care 
and  vigilance  which  the  law  exacts  of  railroad  companies,  asks 
if  they  are  required  to  provide  suitable  fences  and  guards  to 
keep  cattle  off  of  the  road?  In  answering  his  question  in  the 
negative,  the  judge  seems  to  have  misapplied  the  reasoning  of 
Judge  Gibson  in  Railroad  Oo.  v.  Skinner,  19  Pa.  SL  298. 

That  was  an  action  by  the  owner  of  a  cow  killed  on  a  railroad  to 
recover  her  value  from  the  company,  and  the  doctrine  laid  down 
was  that  the  owner  was  a  wrong-doer  in  suffering  his  cow  to 
warder  on  a  road  engaged  in  transporting  passengers,  and  was 
rather  liable  for  damages  than  entitled  to  recover  them.  The 
owner  of  the  cow  could  not  insist  that  the  company  should 
fence  their  road  for  the  protection  of  his  stock.  It  was  his 
buFiness  to  keep  his  cattle  within  his  own  bounds. 

Now,  such  reasoning  between  a  railway  company  and  a  tres- 
passer commends  itself  to  every  man's  understanding,  because 
it  tends  to  the  security  of  the  passenger.  If  farmers  cannot 
make  companies  pay  for  injured  cattle,  but  they  involve  them- 
selves in  liabilitT"  by  suffering  their  cattle  to  run  at  laige,  pas* 
sengers  are  all  the  more  secure  from  this  kind  of  obstmetion. 

But  when,  notwithstanding  this  strong  motive  for  keeping 
eattle  off  the  road,  a  cow  is  found  there,  and  causes  an  injaif 
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to  a  passenger  whom  the  company  haye  undertaken  to  cany 
eafely,  is  it  an  answer  to  the  passenger  soing  for  damages  that 
the  owner  of  the  cow  had  no  right  to  let  her  ran  at  largef 
Grant  that  she  was  unlawfully  at  large,  and  grant  that  the 
owner  is  bound  to  indemnify  the  company  for  the  mischief  she 
caused,  yet,  as  between  the  company  and  its  passenger,  liahUity 
is  to  be  measured  by  the  terms  of  their  contract.  Haying  un« 
dertaken  to  carry  safely,  and  holding  themselves  out  to  the 
world  as  able  to  do  so,  they  are  not  to  suffer  cows  to  endanger 
the  life  of  the  passenger  any  more  than  a  defective  rail  or  axle. 
Whether  they  maintain  an  armed  police  at  cross-roads,  as  is 
done  by  similar  companies  in  Europe,  or  fence  or  place  cattle- 
guards  within  the  bed  of  their  road,  or  by  other  contrivance 
ozdude  this  risk,  is  for  themselves  to  consider  and  determine. 
We  do  not  say  they  are  bound  to  do  the  one  or  the  other;  but 
if  by  some  means  they  do  not  exclude  the  risk,  they  are  bound 
to  respond  in  damages  when  injury  accrues.  Perhaps  the  pas- 
fle!^r  would  have  remedy  against  the  owner  of  the  oow — ^it  is 
clear  from  Skinner's  case  that  the  company  would — ^but  the 
passenger  has  unquestionable  remedy  against  the  company.  If 
he  be  injured  by  reason  of  defective  machinery,  nobody  would 
think  of  setting  up  the  liability  of  the  mechanic  who  furnished 
the  bad  work  as  a  defense  for  the  company  against  the  claim  of 
the  passenger.  Tet  it  would  be  a  defense  exactly  analogoiui  to 
that  which  satisfied  the  court  in  this  case. 

We  do  not  wish  to  be  understood  as  laying  down  a  general 
rule  that  all  railroad  companies  are  bound,  independently  of 
legislative  enactment,  to  fence  their  roads  from  end  to  end,  bat 
we  do  insist  that  they  are  bound  to  carry  passengers  safely,  or 
to  compensate  them  in  damages.  If  a  road  runs  through  a 
farmer's  pasture-grounds  where  his  cattle  are  wont  to  be,  poa- 
Sibly,  as  between  the  company  and  the  farmer,  the  latter  may 
be  bound  to  fence;  but  as  between  the  company  and  the  pas- 
senger, the  company  are  bound  to  see  that  the  cattle  are  fenced 
out  If  cattle  are  accustomed  to  wander  on  unindosed  grounds, 
through  which  the  road  runs,  the  company  are  bound  to  take 
notice  of  this  fact;  and  either  by  fencing  in  their  track,  or  by 
enforcing  the  owner's  obligation  to  keep  his  cattle  at  home,  or 
by  moderating  the  speed  of  the  train,  or  in  some  other  manner, 
to  secure  the  safety  of  the  passenger.  That  is  their  paramount 
duty.  To  enable  them  to  perform  it,  the  law  entitles  them  to  a 
dear  track:  BaUroad  Co.  v.  Skinner^  19  Pa.  St.  298;  BaiOrfmi  v. 
Jthrkm^  %k  Id.  469.    Neither  cows  nor  men,  not  even  the  servants 
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of  the  company  engaged  in  the  company's  work,  are  pennitted 
to  obstruct  it  And  becaoae  their  right  to  a  dear  track  is  abso- 
lute, their  duty  to  carry  safely  is  imperatiTe.  If  they  tolerate 
obstructions,  they  must  ayoid  the  danger  by  reduced  speed  and 
increased  vigilance,  or  answer  for  the  consequences. 

The  doctrine  in  Skinner's  case,  designed  for  the  safely  of  the 
passenger,  was  so  applied  in  this  case  as  to  compromise  it» 
Herein  was  manifest  error.  The  case  must  go  back  to  be  tried 
on  the  question  whether  there  was  anything  in  the  paiticolar 
circumstances  of  the  accident  to  repel  the  prima  fade  piesnmp- 
tion  of  negligence.  It  is  impossible  to  regard  the  accident  as 
incTitable.  If  cattle  were  in  the  habit  of  coming  upon  the  road 
at  that  place,  or  if  there  was  nothing  to  prevent  them,  it  was  a 
contingency  that  the  company  were  bound  to  anticipate  and 
provide  against 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

PanuMPTiozr  or  NsauoBroB  AsisDra  ibom  Ivjubt  io  PAsmrcBB— Bcb> 
nnr  or  Paoot . — ^This  qncstion  b  diamntad  at  length  in  note  to  ArM  t.  JM- 
9b,e2AnL  000.679;  HoSbrock  v.  UUoaAa.E.E.Co^ti  Id.(KI2;  CkOmm  S 
C.  U.  R.  R.  Co.  ▼.  Tanooodi  66  Id.  682,  and  oaaes  in  notes. 

LiABiLiTT  or  Railboad  Compakt  fOB  Injubub  Abisuto  fbox  Dbibutivs 
Vbhiclxs  OB  Appuancxb. — ^Upon  thia  rabject,  lee  lengthy  note  to  Megeman 
T.  WeOtm  R.  R,  Corp.,  64  Am.  Deo.  621.  "  It  ia  the  dnty  of  the  earner  ol 
paaeengere  by  railroad  to  employ  the  ntmoit  oare  and  diligenoe  in  goacdiBg 
the  traok,  and  in  keeping  it  free  from  obstraotians:**  Id.  623. 

Obuoation  or  Bailboad  CoiiPAirr  to  Fbncb  m  Tbaok:  See  inUtaqr  ▼• 
AUaaUic  A  Si,  L,  R.  R.  Co.,  69  Am.  Deo.  103,  and  note  thereto*  in  whieh  ref- 
erence ie  made  to  the  other  oases  in  this  series  npon  this  question:  JVorrif  t 
AndroBooggiH  R.  R.  Co.,  63  Id.  621. 

Thb  pbincipal  cask  is  citbd  to  the  points  stated  in  the  two  first  snb- 
diTisions  of  the  t^Ualmt  in  Penn.  R.  R.  Co.  t.  Zefte,  32  Pa.  St.  326;  8.  C.» 
37  Id.  i22;  PUtOmrgh  tU.  R.  R.  Co.  t.  MeCktrg,  66  Id.  297;  O'DomneU  v. 
Alleghany  VaUey  R.  R.  Co.,  69  Id.  250;  Pennsylvania  R.  R.  Co.  ▼.  Langdon, 
92  Id.  27;  PhOadelphia  etc  R.  R.  Co.  t.  Andermm,  94  Id.  368.  It  is  oited 
to  the  point  that  where  a  poeseoger  is  injured  by  a  ooUision  or  a  defect  in  the 
machinery  or  roadway  of  a  railroad  company,  he  is  required,  in  the  first  place, 
to  proTo  no  more  than  the  fact  of  the  accident  and  the  extent  of  the  injury; 
a  frhna  /ads  case  is  thus  made  out,  and  the  omis  is  cast  upon  the  carrier  to 
disproTe  negligence,  in  Delaware,  L.  Jt  W.  R.  R.  Co,  t.  Napleye^  90  Id.  135; 
and  it  is  cited  to  the  same  point,  and  to  the  additional  one  that  this  prima 
fade  presumption  may  be  overthrown  by  proof  to  the  satasfaotion  of  the  juiy 
that  the  injury  complained  of  resulted  from  inevitable  aoeident^  or  from 
something  againat  whieh  no  human  prudence  or  foresight  could  provide,  ia 
Philaddfkki  tie.  R.  R.  Co.  v.  Amdermn,  94  Id.  351;  Afeier  v.  Pnmaylmum 
R.R.Co.,&iU.230.  To  the  same  effect,  Powett  v.  Pamtyimnin  A  A  Co^ 
82  Id.  416. 
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GrOLDEX  V,  PeNNSTLVANIA  RaILBOAD  GoiiPANT. 

OommAor  LunriRO  LuBiuTr  of  Common  Cabbou  dob  mo*  RUinyi 
Thsm  from  otdimury  oare  in  the  perfonnanoe  of  their  duty;  tba  most 
that  it  oan  do  is  to  raliefo  thorn  from  thoaa  oondnaiTo  proanmptions  of 
Mglignoe  whioh  ariao  when  the  aoddent  ia  not  inevitable,  otmi  by  the 
hii^Mat  oaie»  and  to  raqnira  that  n^fligenioo  be  aotnally  prored  againat 
them. 

GoKMON  GABftnu  oAniof  BzoDU  TBmmTn  upoh  Orouhb  of  Imtn- 
TABU  AooiDBBT  by  ahowing  that  thdr  oan  were  throwii  off  the  timek 
by  aoddentally  numing  orer  a  man,  if  it  alao  appeara  that  the  man  waa 
a  dioTer»  attending  to  cattle  <m  the  train,  and  fell  o4  beeanae  no  proper 
place  waa  provided  for  aaeh  attendanta^  and  he  waa  compelled  to  atand 
en  the  bunpera.  Bven  if  he  fell  by  hia  own  oareleaaneaa,  thia  doea  not 
ezenae  them  for  patting  htm  in  a  poaition  where  hie  carwleaaneaa  pro- 
dnoeo  each  aeriona  coDaeqnenoea  to  othera. 

AtiMUMHUT  by  (Joldey  against  the  defendant  for  the  non-deliv* 
eiy  of  a  number  of  horaee  shipped  by  him  upon  their  train.  At 
the  trial,  etidenoe  waa  giyen  that  when  pLiintiir  presented  hia 
horses  for  shipment,  an  agent  of  defendant  assisted  him  to  load 
them  on  the  car.  The  oompany  required  a  man  to  go  with  the 
horses  to  take  oare  of  them,  but  refused  to  furnish  accommoda- 
tions for  him,  although  the  same  were  requested,  and  payment 
tendered.  This  necessitated  all  droyers  on  the  train  riding 
inside  with  the  horses,  which  was  dangerous,  or  outside  on  the 
bumpers,  in  the  extreme  cold.  After  the  horses  were  loaded, 
and  plaintiff  had  paid  his  freight,  the  company's  agent  refused 
to  give  him  the  proper  ticket  until  he  had  signed  a  release, 
which  was  now  shown  him.  It  was  a  general  release  of  the 
oompany  from  all  liability  for  injuiy  or  damages  in  the  trans- 
portation of  liye-stock,  which  was  agreed  to  be  carried  at  the 
owner's  risk.  At  this  time  the  train  was  about  ready  to  start, 
but  plaintiff  refused  to  sign  this  release.  Upon  this,  the  agent 
said  to  him  that  the  release  only  meant  that  the  company  would 
not  be  liable  for  accidents  happening  inside  the  oars,  as  if  the 
horses  die  a  natural  death,  or  kick,  or  otherwise  injure  each 
other.  Plaintiff  then  asked  who,  under  the  agreement,  would 
be  liable  if  an  axle  should  break,  or  the  cars  run  off  the  track. 
The  agent  answered  that  the  company  would  be.  After  this 
explanation,  and  upon  this  condition,  plaintiff  signed  the  agree- 
ment. On  the  trip  a  drover  not  connected  with  plaintiff,  in 
charge  of  some  cattle  on  the  same  train,  slipped  from  the  bum- 
per upon  which  he  was  riding.  He  was  killed,  the  train  thrown 
from  the  track,  and  all  of  plaintiff's  horses  were  killed  or  injured. 
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DefendAnt  objected  to  the  charge  of  the  coiirt.  which  it  is  on* 
necessary  here  to  give,  and  to  the  admission  in  CTiduioe  of  the 
declarations  of  their  agent. 

Morris,  for  the  defendants. 
Bead,  for  the  plaintiff. 

By  Court,  Lowan,  G.  J.  We  are  under  no  necessity  of  de- 
ciding whether  or  not  a  railroad  company,  in  the  exclosiTe 
enjoyment  of  a  public  franchise  of  highway,  can  make  anj  con- 
tract limiting  its  common-law  liability  as  common  carriers;  for 
this  cause  is  goyerned  by  other  principles,  which,  without  any 
repetition  of  the  facts,  we  may  state  in  a  few  propositions. 

1.  A  contract  limiting  their  liability  as  carriers  doee  not 
relieye  them  from  ordinary  care  in  the  performance  of  their 
duty;  and  the  most  that  it  can  do  is  to  relieye  them  from  those 
conclusive  presumptions  of  negligence  which  arise  when  the 
accident  is  not  inevitable,  even  by  the  highest  care,  and  to 
require  that  negligence  be  actually  proved  against  them. 

2.  They  cannot  excuse  themselves,  as  for  an  inevitable  acci- 
dent, by  showing  that  the  cars  were  thrown  off  the  track  by 
accidentally  running  over  a  man,  if  it  also  appear  that  the  man 
Was  a  drover,  attending  to  cattle  on  the  train,  and  fell  off  be- 
cause no  proper  place  was  provided  for  such  attenclants,  and  he 
was  compelled  to  stand  on  the  bumpers.  Even  if  he  fell  by 
his  own  carelessness,  this  does  not  excuse  them  for  putting  him 
in  a  position  where  his  carelessness  produces  such  serious  con- 
sequences to  others. 

8.  It  follows,  from  these  principles,  that  the  parol  evidence 
admitted  in  explanation  of  the  written  contract  did  no  harm  to 
the  defendants,  because  it  proved  only  the  legal  effect  of  the 
contract;  and  for  the  same  reason  the  agent's  authority  to  make 
the  explanations  was  immaterial. 

We  do  not  discover  that  there  was  any  error  in  the  trial  of 
which  the  defendants  can  complain. 

Judgment  affirmed. 

LncfCATioN  or  Liabiutt  or  CABams  or  AzmtAis  bt  CfumLAon  8m 
•zhftottivt  note  upon  this  question  to  note  of  Clarke  v.  Boehuier  eie»  R.  B» 
Cfo.,  67  Am.  Deo.  213.  "A  carrier  of  an i male  cannot  ttipnlate  against  lia- 
bility for  negUgence  in  respect  of  its  duties  as  a  common  carrier:**  Id.  215). 
See  Ooop€r  t.  Btrry,  68  Id.  4G8,  upon  the  power  generally  of  a  oomnrnn  car- 
rier to  limit  his  liability  by  special  oontraot. 

Upon  STaiKoxnT  Rbquibembnts  or  Law,  exacting  the  highest  degree  of 
eare  on  the  part  of  a  common  carrier,  see  SuUivan  t.  PhUadflpkm  tCc  M.  & 
C9.,  anit,  p.  698,  and  coses  in  note. 
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Thb  principal  cask  is  cited  to  the  point  that  a  oontiaot  exonerating  a 
railroad  company  from  all  claims  which  may  ariae  for  injury  to  stock  or  pas- 
«eDger8  whilst  in  the  cars  of  the  company  does  not  exonerate  them  from  the 
sonseqnences  of  negligence  in  the  performance  of  their  duty  as  common  oar* 
Tiers,  in  PoweU  y.  Pemuylvania  M,  J?.  Co.,  32  Pa.  St.  414;  Pennsylvania  R, 
R.  Co.  Y.  BuOer,  67  Id.  337;  Farnham  y.  Camden  and  AnUwyR,  R.  Co.,  65  Id. 
<59;  Pemuyhania  R,  R.  Co.  v.  Hendenon,  51  Id.  315,  330.  It  is  cited  in 
PaUenon  v.  Clyde^  67  Id.  506,  to  the  point  that  whero  defendant  has  limited 
his  liability  by  contract,  and  a  loss  has  occnrred  within  the  limitation,  the 
-oniff  of  showing  negligence  is  on  the  plaintifif. 
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Condition  in  Polict  or  Insuiuncx  upon  Pabtnbbshif  Propbbtt,  Avoii>. 
I  NO  PoLiOT  IP  PsoPSBTV  was  alienated  by  sale  or  otherwiso,  is  violated 
by  a  dissolution  of  the  partnership  and  a  sale  by  one  partner  of  his 
interest  to  his  copartner. 

AonoN  of  Goyenant  upon  a  fire  insoranoe  policy.  The  opinion 
atafces  ihe  facta. 

Parsons,  for  the  plaintaflh  in  error. 

Brewster  and  Fetii,  for  the  def endanta  in  error. 

By  Gonrt,  Thoiip80H»  J.  Finley  &  Stanley,  partners  in  bnsi- 
ness,  effected  an  insurance  on  their  stock  of  lumber,  tools, 
'Snished  and  unfinished  work,  and  machineiy,  in  a  factory  in 
West  Philadelphia,  in  the  Lycoming  Mutual  Insurance  Com- 
pany, on  the  first  of  April,  1851,  to  continue  for  five  years,  and 
executed  their  premium  note  for  two  hundred  dollars,  in  addi* 
tion  to  the  cash  payment  required.  On  the  twenty-sixth  of 
June  following,  Finley  sold  out  his  interest  in  the  property  to 
his  copartner,  and  dissolved  the  partnership.  On  the  twenty- 
second  of  Februaiy,  1865,  the  property  was  destroyed  by  fire. 
There  was  no  assignment  of  the  policy  by  Finley  to  Stanley, 
nor  any  new  premium  note  given.  Assessments  made  on  the 
note  were  paid  by  Stanley  after  the  dissolution,  but  no  notice 
of  his  purchase  or  ownership  of  the  property  was  given  to  the 
company. 

The  act  incorporating  the  company,  as  well  as  its  by-laws, 
declare  that  when  property  insured  is  alienated  by  ' '  sale  or 
otherwise,"  the  policy  shall  from  thenceforth  become  void  and 
be  surrendered  to  the  company;  and  this  is  expressly  made  a 
condition  of  their  policies. 

AM*  Dao.  Vol.  LXXII--M 
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This  suit  WB8  brought  in  the  name  of  the  firm  of  Yinlej  k 
Stanley,  to  the  use  of  Job  Stanley,  to  reoorei  the  loss;  and 
the  defendants  relied  on  the  sale  of  Finley,  and  the  want  of 
assignment  of  the  policy  according  to  the  conditions  contained 
in  it,  as  a  defense.  The  court  decided  both  points  against  th« 
defendants,  and  the  plaintiffs  recovered. 

It  was  a  fundamental  condition  of  the  contract,  as  well  aa 
a  statutory  proyision,  of  which  the  assured  were  bound,  as 
members  of  the  company,  to  take  notice,  that  alienation  of  the 
property  rendered  Toid  the  policy.  But,  by  another  condition 
contained  in  it,  this  might  be  avoided  by  the  purchaser  procur- 
ing an  assignment  of  the  policy;  which  being  done,  with  the 
"  approval  of  any  agent  or  director,"  on  signing  a  premium 
note  for  the  same  amount  as  the  former  holder,  he  might  have 
the  policy  confirmed  to  him.  This  regulation  was  a  reasonable 
and  proper  one,  for  otherwise  the  company  would  be  obliged  to 
have  members,  and  become  insurers  for  parties,  without  any 
knowledge  of  them,  or  consent  on  their  part;  but  what  we  have 
most  particularly  to  do  with  are  these  conditions  of  the  policy^ 
and  whether  a  non-compliance  with  them  is  fatal  to  the  plaint- 
iffs below — ^and  of  this  we  have  no  doubt,  unless  there  be  some- 
thing else  in  the  case  to  avert  such  a  result. 

It  is  said  by  the  defendants  in  error  that  this  was  not  a  case 
to  which  these  conditions  attached;  that  the  property  insured 
was  partnership  property;  that  it  remained  in  original  hands; 
and  that  the  transfer  of  Finley  was  but  a  release  of  his  interest 
to  Stanley.  This  is  neither  a  sound  legal  nor  practical  view  of 
the  question.  The  stipulation  regards  alienation  by  "  sale  or 
otherwise."  If  what  took  place  between  Finley  and  Stanley 
passed  the  interest  in  the  property  of  the  former  to  the  latter 
then  it  was  within  the  terms  of  the  condition,  it  was  alienatior 
by  sale;  but  if  not,  it  was  alienation  *' otherwise."  It  waj 
against  alienation  the  prohibition  was  leveled,  and  the  mere 
use  of  terms  will  not  defeat  the  intent  That  a  sale  by  one 
partner  to  another  is  within  the  prohibition  cannot  be  doubted; 
there  is  no  exception  in  its  favor  in  the  instrument,  and  th'^ 
terms  used  give  no  room  to  imply  any.  By  the  transaction  iha 
one  parted  with  all  his  interest,  and  the  other  acquired  double 
what  he  previously  possessed.  This  is  a  legitimate  consequence 
of  sale  and  purchase,  and  no  substitution  of  terms  will  make  i\ 
anything  else.  This  was  fully  afiSrmed  in  the  case  cited  froL^ 
5  N.  T.  405,  TUlou  v.  Kingston  Mutual  Ins.  Go.  And  the  quea* 
tion  arose  there  upon  a  precisely  similar  condition,  and  after  a 
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transfer  by  one  partner  to  another.  We  have  no  authority  in 
our  own  reports  on  the  point,  but  consider  the  case  cited  aa 
authority,  being  directly  on  the  issue,  and  fully  determining 
this  part  of  the  case  against  the  plaintiffs. 

If,  then,  there  was  a  sale  by  Finley  to  Stanley  before  the  loss,, 
the  former  had  no  interest  in  the  cause  of  action  on  his  own 
behalf,  or  as  trustee,  and  could  not  legally  be  a  party  plaintiff. 
There  is  no  such  thing  as  an  equitable  assignment  of  such  a 
oontract,  as  there  is  in  relation  to  lands  and  other  choses  in  ac- 
tion, in  which  the  assignor's  name  may  be  used  as  the  repository 
of  the  legal  title— having  parted  with  the  equitable — and  tha 
suit  be  brought  in  his  name  for  the  use  of  the  equitable  owner* 
The  contract  of  the  parties  was  the  opposite  of  this.  It  was 
agreed  that  a  sale  should  render  the  policy  void;  but  it  might 
be  confirmed  or  renewed,  if  assigned  in  the  mode  pointed  out- 
there  is  no  other  way  to  effectuate  the  object,  expressio  unitie  est 
excliuno  alterius.  So,  not  being  permitted  to  stand  as  an  equi- 
table assignor,  Finley,  having  no  interest,  neither  legal  nor 
equitable,  was  not  a  proper  party:  Howard  v.  Albany  Ins.  Co.^ 
8  Denio,  801;  Murdoch  v.  Chenango  Ins.  Co.,  2  N.  T.  210;  Sad-^ 
dkrif  Co.  V.  Badcock,  2  Atk.  554;  Jjynch  v.  Dahell^  4  Bro.  P.  C. 
481;  the  editor,  in  a  note  to  this  case,  says:  "If  the  assured, 
therefore,  sells  the  property,  and  parts  with  all  his  interest 
therein,  before  the  loss  happens,  there  is  an  end  to  the  policy » 
unless  it  is  assigned  to  the  purchaser  with  the  assent  of  tha 
company."  We  think  the  instructions  of  the  court  should  liave 
been  in  accordance  with  these  views. 

We  do  not  perceive  anything  beneficial  to  the  defendants  in 
error  in  the  allegation  of  a  waiver  by  the  company  of  notice 
of  sale  and  transfer  of  the  policy,  according  to  the  conditions 
contained  it.  No  one  is  held  to  have  waived  his  rights,  unt'l  it 
be  shown  that  he  has  done  so  with  a  knowledge  of  them,  or 
where  it  was  his  bounden  duty  to  know  them.  It  was  the  ex- 
press duty  of  the  purchaser  of  the  insured  property  to  give 
notice  to  the  company,  and  have  the  policy  assigned  according 
to  its  conditions,  if  he  wished  it  continued  for  his  use.  The 
company  were  not  bound  to  inquire  anything  about  it.  His 
paying  assessments  on  the  premium  note  given  by  him  and  his 
copartner  was  no  notice,  or  anything  from  which  the  company 
could  infer  a  change  in  their  former  relation,  even  if  notice  in 
this  way  could  avail,  which  it  would  not.  Nor  was  there  any* 
thing  like  a  waiver  in  choosing  appraisers  of  the  value  of  the 
property  lost  by  the  fire.    Their  report  recites  that  it  wan 
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between  Job  Stanley,  acting  partner  of  the  late  firm  of  Vinley 
A  Stanley,  and  the  company.  In  this  shape  it  reorived  the 
approval  of  the  agent  as  to  amount.  If  this  proceeding  preyed 
anything,  it  was  that  the  company  were  still  ignorant  of  any 
change  of  ownership  in  the  property  insured.  We  are  there- 
fore of  opinion  that  the  grounds  of  waiver  assumed  by  the 
plaintiffs  were  untenable.  For  all  these  reasons,  the 
must  be  reversed. 
Judgment  reversed,  and  venire  de  novo  awarded. 


What  is  Alibvatioh  ov  Ihsurbd  Pbkmibb— Evnov  vpok  Pouov:  Sm 
Mofrimm  v.  Tenne$9ee  etc  Ins.  Co.,  59  Am.  Deo.  299,  and  eztennve  note; 
Wh^^Onig  Ins.  Co.  t.  Mwrimm,  86  Id.  385;  McDonald  ▼.  Btodb,  56  Id.  ^18; 
Power  T.  Ocean  Ins.  Co.,  86  Id.  665;  Jaekeon  v.  MaesackueetU  MnL  F.  /m. 
Co.,  84  Id.  69;  Clark  v.  New  Bnffiand  etc  Inc  Co.,  53  Id.  44;  FrankUn  Fire 
ins.  Co.  ▼.  JfUuOof,  37  Id.  430;  Burhank  ▼.  Boekingham  Im.  Co.,  57  Id.  30O. 

Ths  pbdicipal  0A8B  IS  CITED  ilk  BucUcff  V.  OarreU,  47  Fa.  St.  209,  wliere 
the  ooiirt  ny  that  it  it  not  to  be  doubted  that  a  truiafer  of  a  tenant  in  com- 
mon to  hia  oo-tenant,  or  from  one  partner  to  another,  ia  within  the  pi\ihibi> 
tion  of  a  policy  which  declarea  that  alienation,  by  aale  or  otherwiae,  ahall 
forfeit  the  policy.  It  ia  diatinguiahed  in  BUI  ▼.  Cumberland  Valley  M.  P. 
Co.,  59  Id.  474,  where  it  waa  decided  that  an  agreement  to  convey  inani«d 
premiaea,  no  deed  having  been  made,  and  part  of  the  pnrchaae-money  being 
nnpaid,  doea  not  avoid  a  policy.  So  in  Weal  Branch  Ins.  Co.  v.  I/e{ftnstein, 
40  Id.  269,  where  it  waa  held  that  in  the  caae  of  the  inaorance  of  a  atore  and 
the  stock  of  gooda  therein  under  a  policy  which  provided  againat  alienation, 
where  the  inaured  aold  part  of  hii  gooda,  and  leaaed  the  lower  atory  of  hia 
atore,  and  occupied  the  upper  part  with  the  remainder  of  hia  gooda  until  the 
aame  were  deatroyed  by  fire,  the  policy  waa  not  avoided;  the  gooda  mnat  be 
regarded  aa  merohandiBe  to  be  uaed  for  traffic,  and  not  aa  property  to  remain 
unchanged;  alao  that  the  leaaing  of  the  atora  waa  not  a  violation  of  the 
ditiim  of  tlM  policy,  the  aame  relating  only  to  a  change  of 


MaHEB  v.   AflRMWAlX 

[W  PBaxtTLVAHXA  STATE,  t44.] 

FlBSinr  Who  has  bom  Axkested  uhdir  Warrant  Which  Grabobi  iiot 
HOT  Amoovtuto  to  Crimx  ahould  aeek  redreaa  in  an  action  of  tnapaa^ 
caae  ia  not  the  proper  form  of  action. 

Court  ov  Error  la  Bouhd  to  Takb  Notior  ov  Dkfiot  Which  Appbabs 
upon  the  face  of  the  declaration  aet  out  in  the  record. 

This  was  an  action  on  the  case  for  malicious  prosecution, 
brought  by  Catharine  Strong,  who  afterwards  married  Maher, 
•gainst  William  Ashmead  and  Catharine  Strong.  The  action 
was  based  upon  the  arrest  of  plaintiff,  some  time  before  the 
commenoement  of  this  action,  upon  a  warrant  in  which  she 
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charged  **  with  absconding,  or  about  to  abscond^  from  the  oiiy, 
with  moneys  belonging  to  the  estate  of  Michael  Strong,  deceased, 
with  intent  to  defraud  heirs."  The  warrant  was  procured  bj 
defendants.  At  a  hearing  had  plaintiff  was  discharged.  At  the 
trial  of  this  action  judgment  was  entered  against  defendant 
Strong  for  one  thousand  dollars.  Her  motion  in  arrest  of  judg* 
ment  was  oyerruled,  and  she  api>ealed. 

OuiUou^  for  the  defendant. 
PhiUips,  for  the  plaintiffg^ 

By  Court,  Pobtsb,  J.  This  action  ought  to  haye  been  tve§> 
pass.  The  warrant  was  not  a  nullity  only,  but  an  absurdiiy. 
It  charged  the  defendant  ''with  absconding,  or  about  to  ab- 
scond, from  the  city,"  with  moneys  belonging  to  a  certain 
estate,  "with  intent  to  defraud  heirs" — an  improper  act,  but 
not  obnoxious  to  the  criminal  law.  The  alderman  could  do 
nothing  but  discharge  the  party  arrested.  In  appealing  to  the 
court  for  redress,  she  mistook  her  remedy.  Oase  was  not  th(» 
proper  form  of  action.  The  arrest  was  not  an  abuse  of  lawful 
process.  It  was  an  act  committed  under  a  Toid  and  irregular 
writ.  Eyery  step  was  unlawful.  The  seizure  of  the  person  Hfras 
an  act  of  direct  violence.  The  injury  was  no  more  consequen- 
tial than  if  caused  by  a  blow  from  a  bludgeon.  On  turning  to 
the  record,  we  find  the  summons  issued  in  case.  In  the  decla- 
ration, the  defendants  are  required  to  answer  to  a  plea  of  tres- 
pass on  the  case.  From  every  count  the  usual  words, ''  force 
and  arms,"  are  omitted.  In  several  counts,  the  defendants  ar^ 
charged  with  having  falsely  and"  maliciously  caused  and  pro- 
cured the  plaintiff  to  be  arrested  by  her  body,  and  to  be  impris- 
oned and  kept,  etc. — words  which  do  not  necessarily  imply  the 
exertion  of  force  on  the  part  of  the  defendants.  In  one  count 
a  conspiracy  is  charged,  but  so  connected  with  the  procurement 
and  service  of  the  vicious  warrant  as  to  form  but  an  entire  act. 
These  allegations  do  not  set  forth  a  trespass.  In  its  very  birth, 
therefore,  the  action  contracted  a  malady  liable  to  development 
in  any  stage  of  its  life.  A  demurrer  or  application  for  a  non- 
suit would  have  ended  it.  On  the  motion  made  by  the  defend- 
ants to  arrest  the  judgment  it  should  have  been  arrested,  for 
the  defect  was  not  formal,  but  vital;  not  curable,  but  fatal.  It 
presents  itself,  also,  on  this  record;  for  the  terms  in  which  the 
warrant  is  set  out  show  it  to  have  been  wholly  irregular  and 
void,  and  capable,  therefore,  of  sustaining  no  other  remedy. 
Where  the  defect  appears  on  the  face  of  the  declaration,  it  is 
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•tittled  law  that  a  court  of  error  is  bound  to  notice  it.     Having 
tbus  laid  the  ax  at  the  root,  it  is  unneoesaaiy  to  enier-npon  die 
fninute  branches  of  the  case. 
Judgment  reyersed.  


AcnoH  FOR  Mauoioits  PaoBiccTioir  will  lie  after  defendant  has 
diocharged,  although  the  proceedinge  were  defective:  Kline  t.  SktUer,  49 
Deo.  402;  and  the  warrant  under  which  defendant  waa  arrested  is  admiaaibte 
In  evidence,  although  the  offense  charged  is  not  legally  set  oat  therein:  IRI- 
i%am§  V.  Vtmmeter,  41  Id.  644.  But  in  Coekfieid  v.  Bravebojf,  39  Id.  123.  it 
waa  held  that  the  action  could  not  be  maintained,  where,  became  of  a  fatal 
defect  in  the  warrant  of  arrest,  the  alleged  praeecution  had  no  legal  eziit 
<CDce. 

Trkspass  Vi  XT  A&iiis  18  Pbopsb  BniXDY  if  injury  ii  immediate  mad 
direct;  trespass  on  the  case  lies  only  where  the  injury  is  consequential:  «/br^ 
4ian  V.  WjfoU,  47  Id.  720;  Newton  v.  Andermm,  37  Id.  406. 

Ths  principal  oiflx  IS  oiTSD  in  Baird  v.  IltmaehMer^  32  Pa.  St.  168, 
where  it  was  decided  that  an  action  on  the  case  cannot  be  maintained  for 
maliciously  causing  the  arrest  of  a  person  on  a  warrant  chaiging  an  act  which 
is  not  a  crime,  but  simply  a  trespass.  The  warrant  being  void,  all  wlio 
acted  under  it  were  trespassers,  and  consequently  trespass,  and  not  case,  is 
the  proper  action.  It  is  also  cited  in  Kramer  v.  LoU,  50  Id.  495,  to  the  same 
point.  It  was  distinguished  in  Stewart  v.  TTuympson^  51  Id.  158,  where  it 
was  held  that  a  prosecution  for  a  criminal  offense  being  ended,  an  action  on 
the'  case  is  the  proper  remedy  for  malioious  prosecution. 


i 
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Fartt-wali..— In  Philadelphia,  by  statute,  one  who  builds  a  wall  partly 

on  his  own  ground,  and  partly  on  the  ground  of  an  adjoining  owner,  < 

must  bear  the  entire  expense,  but  he  has  a  contingent  claim  against  such  \ 

adjoining  owner  that  the  Utter  shall  pay  for  hii  share  of  the  wall  before 
using  it. 

FaBTT-WALL  —  COMPENBATIOll  OP    COMTRAOTOB    BmLDIlTO  SaMB,    HOW  Rx- 

COTXHBD. — Where  it  is  agreed  between  the  builder  and  his  contractor 
that  the  latter  is  to  look  to  the  adjoining  owner  of  a  party-wall  for  half 
his  compenaation,  aa  the  wall  ii  part  of  the  building,  the  legal  title  to 
which  is  in  the  builder,  he  becomes  trustee  for  the  contractor.  If  he 
sells  his  building  to  a  purohaaer  with  notice^  the  latter  becomea  substi- 
tuted aa  trustee.  To  recover  his  compensation  in  such  case,  the  con- 
tractor must  bring  his  action  against  the  adjoining  owner,  when  the  claim 
accrues  by  the  letter's  using  the  wall,  in  the  name  of  his  trustee.  But 
if  the  builder  sells  to  a  bona  Jide  purchaser  without  notice,  the  Latter 
takea  the  property  diveated  of  the  tmat,  and  then  the  contractor'i 
remedy  ia  an  action  for  rooneya  had  and  received,  againat  the  builder. 

Thi8  was  an  action  of  assumpaii,  the  declaration  containing 
the  common  money  counts,  brought  by  Bye  against  Roberta. 
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Plea,  general  iaane.  It  appeared  at  the  trial  that  Oihon  was 
the  owner  of  a  vacant  lot  in  the  city  of  Philadelphia;  that  he 
employed  Bye  to  bmld  a  brick  house  thereon.  The  contract  of 
eL?p]oyment  contained  the  clause,  "  the  party-walls  to  belong 
to  the  contractor."  Oihon  afterwards  sold  the  property  to 
Boberts,  who  had  notice  of  this  agreement,  and  Roberts,  at  a 
later  date,  sold  the  same  to  Fallon,  who  purchased  without 
notice.  This  action  was  brought  to  recover  the  value  of  the 
party- walls.  Judgment  went  for  plaintiff,  and  on  a  rule  for  a 
new  trial,  Sharswood,  P.  J.,  delivered  the  following  opinion: 
"  It  only  tends  to  confuse  the  mind  to  consider  this  as  an  action 
to  recover  the  value  of  a  party-wall  under  our  acts  of  assembly. 
The  plaintiff  was  the  original  architect,  who  contracted  to 
build  a  house  for  one  Gihon,  and,  as  it  is  not  uncommon,  stip- 
ulated in  his  contract  that  the  right  to  receive  compensation  for 
the  party-wall,  when  it  should  accrue,  should  belong  to  him. 
If,  then,  the  wall  had  been  used.  Bye  would  have  been  com- 
pelled to  sue  in  the  name  of  Gihon,  the  legal  owner  of  the 
claim.  Bye  having  an  equity.  Gihon  sold  to  Roberts,  and  gave 
him  distinct  notice  of  Bye's  equity.  Roberts  was  new  the  legal 
owner  under  the  act  of  1849,  but  subject  to  Bye's  equity.  The 
nr.tice  affected  him  with  the  trust;  he  stepped  into  Gihon's 
shoes,  and  stood  in  the  same  privity  with  Bye  that  Gihon  did. 
If,  during  Roberts's  ownership,  the  wall  had  been  used,  the  suit 
must  have  been  in  Roberts's  name  to  Bye's  use.  Roberts  was  a 
trustee  for  Bye.  But  when  Roberts  sold  to  Fallon  without 
notice,  the  right  of  action  vested  absolutely  in  Fallon,  clear  of 
Bye's  equity.  If  the  walls  were  afterwards  used,  Fallon  would 
be  entitled  to  recover  for  such  use,  and  the  money  would  be  his; 
Bye  would  have  no  claim  to  it.  On  the  sale  of  the  house,  the 
contingent  right  of  compensation  may  or  may  not  have  been  a 
distinct  subject  of  calculation  in  the  consideration;  it  matters 
not  if  it  was  or  not.  It  is  for  the  jury  to  say  how  much  it  was 
worth;  whatever  it  was,  when  Roberts  received  the  value,  it  was 
Bye's  money,  and  Bye  could  at  once  sustain  an  action  for 
money  had  and  received  to  his  use.  If  not.  Bye  has  been  de» 
prived  of  a  clear  right,  and  is  without  a  remedy.  If  he  waits 
till  the  wall  is  used,  he  clearly  has.  no  right  of  action  against 
the  second  builder.  Fallon,  who  bought  without  notice,  is  the 
person  entitled  to  that.  Must  he  wait  until  then  before  he  can 
sue  Roberts?  What  action  can  he  then  bring?  An  action  for 
money  had  and  received,  or  on  the  case  for  wrongfully  using 
the  wall.    In  either  event,  the  time  of  the  oeonrring  of  the 
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C&U80  of  action  is  the  sale  and  conTejance,  and  that,  or  ai  all 
events  notice  of  it,  would  be  the  time  from  which  the  statutf- 
of  limitations  would  begin  to  run."  Defendant  now  saes  out 
this  writ  of  error. 

MvCall,  for  the  plaintiff  in  error. 
Drayton,  for  the  defendant  in  error. 

By  Court,  Lowboe,  C.  J.  A  right  to  a  parly-wall  ia  a  ligbt 
which  an  owner  of  land  has  to  build  a  diyision  wall  jparOj  orer 
his  line  on  the  land  of  another.  It  is  therefore  a  right  appur- 
tenant to  land,  and  may  properly  be  called  an  easement  or 
servitude.  In  Philadelphia,  this  relation  between  adjoiners  is 
regulated  by  statute.  He  that  first  builds  on  his  line  must 
erect  the  wall  at  his  expense,  and  it  is  then,  as  one  whole  wall, 
an  essential  part  of  his  house,  and  is  therefore  real  estate.  Tet 
half  of  it  rests  on  his  neighbor's  land,  which  is  charged  with  a 
servitude  for  this  purpose. 

The  owner  of  the  house  has  no  charge  against  anybody  for 
the  half  thus  built  on  his  neighbor's  land;  but  the  wall  is  his 
own,  and  the  neighbor  cannot  use  it  without  paying  for  so  much 
of  it  as  he  intends  to  use;  and  on  paying,  he  may  use  it,  and 
then  the  wall  becomes  a  common  wall,  and  each  lot  becomes 
appurtenant  to  the  other,  so  far  as  needed  for  its  support.  The 
owner  of  the  wall  has,  therefore,  a  contingent  claim  against  the 
adjoining  lot-owner  that  he  shall  pay  for  his  share  of  the  wall 
before  using  it,  though  it  is  half  on  his  own  ground.  The  price 
to  be  paid  is,  consequently,  a  fixed  lien  on  the  lot,  to  be  en* 
forced  by  restraining  the  full  use  of  it  until  the  wall  is  paid  for: 
Williams  v.  Teamey,  8  Serg.  &  R.  59;  Smith's  Ex.  Int.,  sec.  74. 
Such  a  party-wall  is  essentially  inalienable,  except  to  the  ad- 
joining owner.  But  the  law,  by  a  somewhat  anomalous  yet 
practical  accommodation,  allows  the  mechanic  who  builds  the 
wall  to  make  an  agreement  to  look  to  the  adjoiner  for  the  half 
value  of  it.  He  therefore  retains  a  lien  on  the  land  for  so 
much.  But  still  the  lien  is  an  incident  of  the  wall,  and  the  wall 
is  part  of  the  house;  and  therefore,  to  all  appearance,  the  lien 
belongs  to  the  owner  of  the  house,  and  passes  on  a  sale  of  the 
house,  or  may  be  bought  from  the  owner  by  the  adjoiner,  so  as 
to  extinguish  the  builder's  lien.  The  owner  may  therefore  be 
called,  according  to  the  analogies  of  the  law,  a  trustee  of  the 
lien  for  the  builder;  and  a  purchaser  from  him,  without  legal 
notice,  will  take  the  title  to  the  wall,  discharged  from  the  build- 
er's claim.    A  purchaser  with  notice,  according  to  the  same^ 
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uuJogies,  becomes  trostee,  instead  of  the  original  owner.  If 
the  trostee  sells  the  house  without  reserving  the  builder^s  lien, 
he  sells  the  builder's  right,  and  must  account  to  him  for  ita 
▼alue. 

It  seems  to  us  that  the  action  of  assumpsit  is  a  very  proper 
remedy  for  such  a  case,  and  we  do  not  see  that  the  count  for 
money  had  and  received  was  inappropriate  to  the  facts  of  this 
case.  The  verdict  of  the  jury  seems  to  be  about  equal  to  the 
half  value  of  the  wall,  though  it  was  not  yet  used  by  the  ad- 
joiner,  and  this  seems  unjust;  yet  we  do  not  see  that  any  in- 
structions were  prayed  for  or  given  in  the  court  below  on  this 
subject,  and  we  must  presume  that  the  plaintiff's  right  was 
valued  with  reference  to  the  contingency  on  which  it  depended. 
If  the  wall  was  likely  to  be  used  the  next  season,  he  might  get 
nearly  its  full  value. 

It  seems  to  us  that  the  views  are  a  full  answer  to  all  the  ex- 
ceptions to  both  the  evidence  and  the  charge,  and  shows  that 
the  case  is  without  error  in  matter  of  law. 

Judgment  affirmed. 


Beeves  v.  Delawabe,  Laoeawanna,  Ain)  West- 

EBN  Raileoad  Company. 

Whbn  No  PABanoiTLAR  In8Tbi7otioks  axk  Askxd,  Coubt  IB  Bbbfoksiblb 
ONLT  fOB  GxHSBAL  EnrioT  OF  CuABOB  which  it  giTOB.  Thii  is  to  be 
judged  of,  not  by  lenteDoet  ealled  here  and  there,  bnt  by  the  salient 
points  of  the  ohaige,  and  the  thonghts  which  permeate  it  through  and 
through.  U  as  a  whole  the  chaige  was  calonlated  to  mislead  the  jnryy 
there  is  error  in  the  record;  if  not,  there  is  none. 

Whin  No  Pabticulab  Ihstbuoiions  abx  Asksd,  Nboubot  or  Coubt  to 
Oivx  iNSTRUcnoNS  which  might  properly  have  been  given  is  not  error. 

Drivino  Labob  Bands  or  Gattlb  along  Highway  is  not  Such  Unusual 
Usx  of  same  as  to  reqaire  the  drover  to  exercise  extraordinary  care. 

Railroad  Company  whosb  Road  Runs  along  and  across  Highway 
ovxB  Which  Labgb  Dboybs  or  Cattlb  abb  Accustombd  to  Travel  is 
bound  to  take  notice  of  the  fact,  and  govern  itself  accordingly.  When 
cattle  are  seen,  or  might  have  been  seen,  scattered  for  half  a  mile  along 
snch  highway,  jost  before  a  crossing  which  the  train  approaches  roond 
a  curve,  such  crossing  should  be  approached  at  a  moderated  and  man- 
ageable rate  of  speed. 

Dbovbb  or  Larob  Hbbd  or  Gattlb,  about  to  Gbobs  Railroad  Track 
ALONG  Which  Railroad  Train  is  momentahly  expected  to  run,  must 
use  reasonable  care.  In  determining  whether  to  attempt  to  cross  the 
traek  with  his  herd  before  the  arrival  of  the  trains  or  to  hold  their  until 
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the  train  had  passed,  ho  should  regulate  hit  conduct  bj  whatever  a  pru- 
dent Iran  in  general  woald  do,  or  forbear  to  do,  in  similar  arcamstanef?. 
In  deciding  this  question,  he  has  right  to  ezpeot  that  the  railroaci  ookdihui  j 
will  also  exercise  reasonable  care. 

InaT&uonoN  as  to  KEOUOBNCE.~It  is  nsoal  and  proper  ia  the  trial  ol  oas— 
in  which  the  negligence  of  either  party  is  a  queatioa  to  be  detecmliied 
to  adapt  the  legal  definition  of  negligence  to  such  riews  of  the  evidence 
as  a  jury  may  reasonably  be  expected  to  take,  and  then  to  refer  the  '*Ti- 
dence  to  them  to  say  where  and  to  whom  the  nagligenoe  attaches. 

Dboves  about  to  Gbobs  Tback  with  Band  or  Cattlx,  Auova  Which 
T&Aiif  18  MoMKNTAiOLT  ExPEOTSD  TO  BoN,  is  uot  required,  nor  haa 
he  any  right,  to  go  upon  the  track  and  signal  the  approaching  train. 

C&ossiNOS. — ^Tbavelxb  and  Pebbons  BxTNVCfO  Train  whose  tracka  craaa 
mast  mutually  exercise  reasonable  care^ 

Ip  Both  Parties  to  Act  abb  Quii/tt  oj  NBQLiaxNCB,  Neither  cah  Rb- 
coTEB  for  injury  resulting  therefrom. 

Action  to  recover  damages  for  injaring  plaintiff's  cattle  while 
crossing  defendant's  track.  At  a  certain  point  on  defendant's 
track  it  is  crossed  .at  grade  by  a  certain  turnpike.  Near  this 
crossing  there  is  a  deep  cut,  through  which  the  railroad  ap- 
proaches the  crossing  on  a  curve,  which  prevents  its  being  seen 
until  very  near  the  intersection.  For  half  a  mile  before  coming 
to  this  point  the  railroad  track  and  turnpike  run  parallel,  close 
together,  and  in  plain  sight  of  each  other.  Plaintiff  was  driv- 
ing a  large  drove  of  cattle  along  the  turnpike,  and  when  within 
about  thirty  rods  of  the  crossing  he  inquired  of  one  of  the  rail- 
road company's  employees  how  soon  the  train  would  be  along. 
He  was  told  that  it  was  behind  time,  but  would  be  along  in 
perhaps  five  minutes.  Plaintiff  said  that  he  would  try  and  get 
part  of  his  herd,  if  not  the  whole,  over  before  the  train  came 
along.  He  succeeded  in  getting  one  division  of  his  drove  over, 
and  as  the  second  was  approachiog  the  train  came  along  at  the 
rate  of  twenty-five  or  thirty  miles  an  hour.  The  whistle  of  the 
engine  was  blown,  and  this  so  frightened  the  nattle  that  they 
rushed  upon  the  track,  and  several  of  them  were  killed  and 
others  badly  injured.  The  court  below  delivered  a  rather 
lengthy  charge  to  the  jury,  the  character  of  which  is  suflSciently 
indicated  in  the  opinion.  Plaintiff  excepted  to  this  charge, 
and  the  verdict  being  against  him,  sued  out  this  writ  of  error. 

BervUey  and  LUUe,  for  the  plaintiff  in  errror. 
W.  <B  W.  H.  Jessup,  for  the  defendant  in  error. 

By  Court,  Woodwabd,  J.  The  errors  assigned  are  not  founded 
upon  answers  to  specific  instructions  prayed  for,  but  upon  dia^ 
membered  sentences  of  the  charge.     It  is  impossible  to  con« 
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oeive  of  a  more  unsaiisfactorj  mode  of  reviewing  a  legal  opinion. 
It  is  neither  analysis  nor  criticism,  but  rude  surgery — mere 
amputation.  No  written  document,  not  even  that  of  inspired 
pens,  can  bear  such  mutilation.  What  the  court  became  re- 
tEiponsible  for,  no  particular  instructions  being  asked,  was  the 
general  efiEect  of  their  charge  on  the  minds  of  the  jury,  and  this 
is  to  be  judged  of,  not  by  sentences  culled  here  and  there,  but 
\>Y  ihe  silent  points  of  the  charge,  and  the  thoughts  that  per< 
meate  it  through  and  through.  If,  as  a  whole,  the  charge  was 
calculated  to  mislead  the  jury,  there  is  error  on  the  record;  if 
not,  there  is  none.  Mere  omissions  to  say  what  might  have 
been  properly  said  are  no  just  ground  of  complaint  by  a  party 
who  submitted  no  propositions,  and  suggested  no  views  of  the 
testimony  for  the  consideration  of  the  court.  Judges  are  enti- 
tled to  expect  this  kind  of  assistance  from  counsel,  and  when  it 
is  not  rendered,  counsel  may  still  have  the  benefit  of  errors  of 
commission,  but  they  should  not  complain  of  omissions. 

This  case,  though  falling  within  a  class  that  is  becoming  very 
niirnerous,  under  our  extensive  system  of  railroads,  is  in  some 
of  its  features  peculiar  and  difficult. 

That  the  plaintiff  had  a  right  to  travel  the  turnpike  road  with 
his  drove  of  cattle  is  not  denied,  but  it  is  insisted  that  it  was  an 
extraordinary  and  unusual  use  of  the  highway,  and  should  have 
been  attended  with  a  correspondent  degree  of  care  on  the  part 
of  the  drover. 

A  large  drove  of  cattle  is,  it  is  true,  an  unwieldly  body  to 
manage,  but  we  cannot  regard  its  presence  on  the  turnpike  as 
extraordinary.  To  facilitate  the  driving  of  cattle  to  the  eastern 
markets  was  one  of  the  purposes  for  which  so  many  turnpike 
roads,  pointing  westward,  were  built;  and  they  have  always 
been  extensively  used  for  this  purpose.  The  railroad  company 
were  bound  to  take  notice  of  this  fact  when  they  located  their 
road  across  the  turnpike,  and  in  its  immediate  vicinity  for  a 
considerable  distance.  They  knew  that  large  droveo  of  cattle 
were  accustomed  to  travel  there;  that  drovers  had  the  prior 
right;  and  the  provision  of  the  charter  that  the  railroad  should 
be  so  constructed  as  not  to  obstruct  the  travel  on  the  turnpike 
was  declaratory  of  the  plaintiff's  common-law  right,  which  he 
enjoyed,  in  common  with  all  the  public,  to  travel  the  turnpike 
with  droves  as  well  as  with  teams. 

Still  he  was  bound  to  use  reasonable  care.  The  unquestion- 
ableness  of  his  right  of  transit  did  not  release  him  from  the 
obligation  of  that  degree  of  diligence  and  prudence  which  meii 


716  BxEVXS  V.  Dklawabx  rg.  R.  IL  Ca  [Pens. 


In  hiB  atnation  ordinarily  exerdae.  He  was  a  droTer  of  a  large 
herd  of  &t  cattle;  he  was  in  the  Tioiniiy  of  a  zailroad  on  whicL 
locomotiTe  trains  are  entitled  and  aconstomed  to  run;  hevu 
approaching  a  crossing  at  grade;  he  knew  that  a  train  that  vss 
behind  time  was  momentarily  expected  to  be  at  that  poini 
Such  was  his  situation.  Now,  whatever  prudent  men  in  gen- 
eral would  do  or  forbear  to  do  in  these  Gircumstanees  mi 
the  rule  by  which  the  plaintiff  was  bound  to  regulate  his  con- 
duct 

But  one  other  circumstance  must  be  mentioned  as  afEodis^ 
the  situation  of  the  plaintiff,  and  entering  into  the  rule  of  dntj. 
It  was  his  right  to  presume  that  the  agents  of  the  compaij 
would  exercise  reasonable  care  on  their  part  in  the  conduct  of 
the  train.  What  was  reasonable  care  on  their  part?  Thej 
were  the  servants  of  a  company  who  had  located  their  lailrotd 
parallel  to  and  in  the  vicinity  of  a  turnpike  which  they  cross^ 
at  grade,  and  on  which  droves  of  cattle  were  accustomed  to 
travel.  The  point -of  crossing  was  approached  by  cars  going 
south  through  a  thorough  cut  and  curve.  For  some  ha]f-mil» 
before  coming  to  the  cut,  the  turnpike  is  in  full  view  of  persoBB 
on  a  train  of  cars,  and  the  plaintiff's  cattle  were  stretched  along 
that  part  of  the  turnpike,  and  were  therefore  visible  by  the 
engineer. 

Duties  grow  out  of  circumstances.  And  in  view  of  these  ei^ 
cumstances,  we  have  no  hesitation  in  declaring  that  it  was  tiw 
duty  of  the  engineer  to  observe  the  cattle  on  tiie  turnpike,  and 
to  presume  that  the  head  of  the  drove  might  be  at  the  crossiDg, 
or  so  near  thereto  as  to  make  it  prudent  to  moderate  the  rate 
of  his  speed  in  such  degree  as  to  give  him  entire  control  of  the 
engine.  It  is  said  the  engineer  did  not  see  the  cattle,  and  could 
not  look,  because  he  had  to  keep  his  eye  on  the  track.  But 
chat  was  because  he  was  going  too  fast.  Dashing  forward  with 
such  Jehu  speed  as  to  be  unable  to  see  a  drove  of  cattle  half  » 
niile  long  was  a  very  rash  mode  of  approaching  the* crossing  of 
a  great  public  thoroughfare,  which  must  be  approached,  aa  he 
very  well  knew,  on  a  uurve,  and  after  issuing  from  a  cut  that 
would  more  or  less  obstruct  his  view. 

Without  laying  down  any  general  rule  as  to  the  manner  in 
which  that  crossing  or  similar  ones  should  be  approached,  the 
engineer  was  bound,  in  the  circumstances  of  this  case,  to  ap£,roach 
it  at  a  perfectly  manageable  rate  of  speed,  and  what  he  wii 
bound  to  do  the  plaintiff  had  a  right  to  presume  would  be  done. 
And  the  measures  of  precaution  taken  or  omitted  by  the  plain* 
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tiff  cannot  be  properly  estimated  without  allowing  him  the  Ml 
benefit  of  this  presumption. 

Sach  is  the  rule  on  common  highways  as  well  as  in  river  and 
ocean  navigation.  Each  driver  presumes  eyery  other  whom  ha 
meets  will  keep  to  the  right,  and  takes  his  own  measures  accord- 
ingly. And  so  with  sailing  vessels.  If  both  vessels  have  the 
wind  free  or  abeam,  they  must  both  keep  to  the  right.  Each 
must  calculate  on  this  course  being  taken  by  the  other.  To 
avoid  collision,  each  must  act  according  to  rule,  and  must  pre- 
sume that  the  other  will  do  likewise:  Lockwaod  v.  Laahdlf  19 
Pa.  St.  346. 

Such  being  the  relative  positions,  rights,  and  duties  of  the 
parties,  the  court,  after  stating  the  general  principles  of  law 
applicable  to  actions  of  this  sort,  proceeded  to  explain  the  duties 
of  the  plaintiff— that  he  was  bound  to  the  more  care  from  the 
close  proximity  of  the  railroad,  to  subject  himself  to  some 
inconvenience  and  delay  rather  than  incur  the  hazard  of  a  col« 
lision,  and  that  if  he  assumed  the  responsibility  of  crossing  the 
railroad  after  being  advised  that  the  cars  would  be  there  in  a 
few  minutes,  he  cannot  complain  when  the  disaster  comes;  that 
if  he  could  have  stopped  his  drove  without  great  inconvenience 
he  should  have  done  so,  and  if  not,  that  it  would  have  been  a 
reasonable  and  proper  precaution  to  have  sent  a  signal  along 
the  track  of  the  railroad  so  as  to  have  notified  the  engineer  of 
the  danger;  that  the  liability  of  the  cattle  to  be  frightened  hj 
the  whistle  was  a  contingency  which  the  plaintiff  should  have 
taken  into  consideration;  and  assuming  that  the  engineer  saw 
the  cattle,  it  was  referred  to  the  jury  to  say  whether  it  was  more 
reasonable  in  him  to  suppose  that  those  in  charge  had  taken  the 
proper  precaution  than  it  was  for  them  to  attempt  to  peas  the 
drove  over  the  railroad  xmder  the  circumstances. 

In  regard  to  the  conduct  of  the  defendants'  servants,  tha 
learned  judge  said  he  was  inclined  to  the  opinion  that  a  eross 
ing  of  this  character  should  not  be  approached  at  a  speed  of 
twenty*five  or  thirty  nules  an  hour;  that  prudence  and  a  proper 
regard  for  life  and  property  .would  demand  that  the  speed 
should  be  considerably  abated. 

The  question  of  negligence  in  either  or  both  parties  was  left 
to  the  jury,  with  the  remark:  "We  do  not  undertake  to  say 
that  this  or  that  line  of  conduct  amoimts  to  negligence,  but 
only  to  present  for  your  consideration  our  view  of  what,  under 
the  eiroumstanoes,  would  be  reasonable  and  proper/* 

The  charge  imdoubtedly  leads  to  the  conclusion  that  there 
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WB8  oulpabla  negligence  on  both  sides:  on  ihe  part  of  the 
pany  in  not  abating  the  speed  of  the  train;  ajid  on  the  pait  of 
the  plaintiff  in  not  stopping  the  dioTe  short  of  the  erommg,  is 
not  sending  a  signal  back  along  the  road,  and  in  not  antteipi^ 
ing  the  effect  of  the  whistle  on  the  herd. 

Tet,  while  this  was  the  obvious  tendenoj  of  the  ehaigep  esl- 
pable  nogligenoe  was  nowhere  defined  in  it,  either  ahstzBottj  er 
concretely,  on  possible  Tiews  of  the  evidence;  bnt  the  jmy  wm 
told  very  emphatioallyy  as  above  quoted,  that  the  eoort  wooU 
not  declare  that  this  or  that  line  of  condact  amounted  to  asgii- 
gence.  The  amount  of  it  was,  that  the  whole  caee  was  relemd  | 
to  the  jury  to  form  their  own  notions  of  n^ligenoe,  and  to  find 
whether  it  attached  to  both  parties,  with  very  explicit  instnie- 
tions  that  the  plaintiff  could  recover  only  for  an  injoiy  raBoltiaf 
wholly  from  the  negligence  of  the  defendants. 

This  was  a  very  inadequate  presentation  of  the  oaae— inadfr- 
quate  chiefly  in  that  it  conveyed  to  the  jury  no  comprahettsm 
view  of  the  respective  rights  and  duties  of  the  parties,  and  no 
just  conception  of  the  legal  idea  of  n^ligence,  as  growing  ovi 
of  those  rights  and  duties.    It  is  usual,  in  the  trial  of  soeh 
cases,  to  adapt  the  legal  definition  of  negligence  to  anoh  viens 
of  the  facts  in  evidence  as  a  jury  may  reasonably  be  expected  to 
take,  and  then  to  refer  the  evidence  to  them  to  say  where  and 
to  whom  the  n^ligence  attaches.    The  chief  fault  of  this  (diaige 
is  that  it  did  not  so  present  the  case;  but  for  this  omission, 
though  a  most  material  one,  we  cannot,  consistently  with  the 
habits  of  the  court,  reverse  the  judgment.    Nor  for  saying, 
what  it  was  quite  unnecessary  to  say,  that  the  general  princ^dee 
of  law  were  to  be  intensified  in  their  application  to  such  cases. 
These  principles  are  sufficiently  rigorous  when  properly  sp* 
plied,  without  any  additional  force  or  extra  heat  imparted  to 
them.    Yet  an  exceptionable  observation  of  this  sort  is  not  suf- 
ficient grotind  for  reversal. 

There  are,  however,  matters  in  the  charge  which  we  think 
were  calculated  to  mislead  the  jury.  From  the  course  of  obser- 
vation in  respect  to  the  conduct  of  the  plaintiff,  the  jury  might 
well  infer  that  he  was  bound  to  anticipate  and  provide  against 
the  high  rate  of  speed  with  which  the  train  approached  the 
crossing.  Nothing  could  be  more  erroneous.  If  that  rate  of 
speed  was,  under  all  circumstances,  imprudent  and  unreason* 
able,  the  plaintiff  was  not  only  not  bound  to  anticipate  it,  bn4 
he  had  no  right  to  presume  that  the  company  would  violate  their 
rule  of  duty.    To  avoid  collision,  he  was  bound  to  do  all  that 
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prudent  vj&a  in  general  would  do  in  Ub  piti.alion«  and  he  was 
entiUed  end  bound  io  preaome  that  the  company  T<*ould  do  like- 
wise. The  qtieBtion  for  the  jury  was  whether  Uie  plaintiff  was 
gmlty  of  neirligence  in  these  the  neoeesaiyand  legal  cor.ditionB 
of  the  ease — ^not  whether  he  was  guilty  of  n^gligfer.oe  for  failing 
to  guard  against  illegal  and  unauthorized  oonduot  of  the  de- 
fendantSy  such  as  the  learned  judge  seemed  to  think  might  be 
fairly  imputed  to  them. 

Another  manifest  error  was  in  leading  the  jhiry  to  hold  the 
plaintiff  bound  to  send  a  signal  along  the  roacL  There  was  no 
such  duty  on  the  plaintiff.  He  could  neither  control  the  em« 
ployee  of  the  company,  who  was  at  work  near  the  crossing,  nor 
had  he  himself  any  right  to  be  upon  the  track,  except  for  the 
ringle  purpose  of  passing  along  the  turnpike.  Bailroad  tracks 
and  trains  are  committed  by  law  to  the  esdusiTe  custody  of 
incorporated  companies  and  their  accredited  agents  and  ser- 
vants. Strangers  are  not  to  intermeddle  therewith.  The  law 
insists  upon  a  clear  track,  and  then  it  holds  the  company  to  a 
safe  transportation.  The  right  and  the  duty  are  reciprocal  and 
correlativey  and  both  are  to  be  enforced  with  stem  exactitude. 
If  every  volunteer  may  go  along  the  track  to  give  such  signals 
as  he  thinks  proper,  confusion  and  disaster  would  be  the  fre- 
quent consequence,  and  there  would  be  an  end  of  the  whole- 
some responsibility  to  which  the  interests  of  society  require  us 
to  hold  railroad  companies.  They  are  bound  to  employ  all 
necessary  agents,  to  instruct  them  properly  in  their  duties,  and 
to  look  to  them  for  the  performance  of  every  act  which  the  busi- 
ness of  the  road  requires.  If  this  occasion  required  signals,  it 
was  the  business  of  the  company's  agent,  who  was  a^  hand,  to 
give  them;  and  it  was  a  mistake  in  the  court  to  think  the  plaint- 
iff in  fault  for  not  giving  them. 

When  we  speak  of  the  imperative  necessity  for  a  clear  track, 
we  mean  to  except,  of  course,  crossing  of  public  highways  at 
grade,  for  at  such  points  travelers  have  a  right  to  be  within  the 
rails  long  enough  to  effect  a  passage  across  them;  and  in  the 
ease  of  this  company  the  legislature  have  reversed  the  rule  and 
forbidden  the  company  to  obstruct  the  traveler's  highway.  Still, 
even  at  such  places  the  traveler  has  the  obligations  of  prudence 
upon  him.  He  is  bound  to  stop  and  look  out  for  trains,  and 
may  not  rush  heedlessly,  nor  remain  unnecessarily,  on  a  spot 
over  which  the  law  allows  engines  of  fearful  power  to  be  pro* 
pelled  by  one  of  the  most  resistless  agents  of  nature.  Those 
who  use  both  intersecting  highways  are  bound  to  a  reason- 
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able  measure  of  diligence;  and  where  both  practice  it,  oolIi« 
dons  are  impossible;  else  the  law  would  not  allow  both  high- 
ways to  exist  One  or  the  other  would  He  abated  as  a  common 
nuisance  if  tb^y  could  not  co-exist  without  the  painful  conse- 
quences which  follow  from  collisions.  The  fact  of  collision, 
therefore,  always  proves  culpable  negligence  in  somebody;  and, 
under  proper  instructions,  the  jury  are  to  ascertain  in  this  case 
who  is  responsible  for  it. 

If  it  be  found  to  belong  to  both  parties,  the  court  ^ere  right 
m  saying  the  plaintiff  could  not  recover.  The  rule  is  so  held  in 
this  court,  and  generally  in  the  American  courts.  The  case  M 
Beers  ▼.  Housatonic  B.  R.  Go,^  2  Am.  B'y  Oas.  114  (a  case  Teiy 
like  the  present  in  many  of  its  features),  and  some  of  the  English 
cases  therein  cited,  are  perhaps  exceptions.  The  ruling  there 
was,  that  if  the  plaintiff  could  not  by  the  exercise  of  ordinary 
care  have  avoided  the  injury,  the  want  of  such  care  on  his  par^ 
would  not  preclude  him  from  a  recovery.  Such  a  mode  of  stat- 
ing the  rule  involves  the  solution  of  a  most  difficult  problem; 
for  who  is  to  say  that  an  injury  resulting  from  the  actual  want 
of  ordinary  care  on  the  part  of  two  parties  engaged  in  different 
occupations  at  the  same  time  and  place  would  certainly  have  re- 
sulted from  the  want  of  ordinary  care  of  only  one  of  those  partieef 

I  prefer  our  own  mode  of  holding  the  law — that  if  the  injury 
result  from  the  want  of  ordinary  care  of  both  parties,  neither 
has  remedv  against  the  other;  but  if  it  be  not  in  any  degree 
asoribable  to  the  negligence  of  one  party — due  regard  bring  had 
to  all  the  circumstances  of  his  position — he  may  have  rediesa 
from  the  other. 

With  the  principlos  in  view  that  have  been  thus  indieatacip 
this  case  must  go  to  another  jury. 

The  judgment  is  reversed,  and  a  venire  Jbeiae  de  novo  ii 
awarded. 


Fatujbm  to  Givs  ImnEUonoHB  ii  no  gromid  of  ezodption,  whflfe  no  i 
laitmotioiis  wen  asked  for:  Jfoiet  ▼.  Boiten^Maim  B,  R*  Oe^  64  Am.  Dmu 
181,  and  oasM  in  note  393;  Kaufman  v.  Orimemar^  S7  Id.  437,  and  nolo. 

BiOKTS  Aim  Oblioatioits  or  Railwoad  CoMrAmr  akd  CATTLS-cwBxas 
Baa  Chkoifo  S  M.  R.  R.  Co.  v.  Paiekm,  61  Am.  Deo.  6S,  and  oaaea  in  note; 
aea  alao  AiflMNm  v.  PkUaddphia  tie.  R.  R.  Co.,  aiUe,  p.  698,  and  note. 

LfjirBSD  Party  in  Cass  or  Nsoligsncb  is  without  Rsmcdt,  whsbs 
BOTH  ABs  Mutually  im  Fault.  This  is  the  general  role :  Karwhacker  v. 
Ckvekmd  etc.  R.  R.  Co.,  62  Am.  Deo.  246;  Murch  ▼.  Coneord  Railroad  Corp., 
61  Id.  631;  Lucas  y.  New  Bngland  etc  R.  R.  Co.,  66  Id.  406:  Vidtabatg  etc 
R.  R.  Co.  V.  PaUoa,  Id.  652;  Mad  River  etc  R.  R.  Co.  v.  Bather,  67  Id.  SlTi 
Korrtt  V.  lAld^lUld,  69  Id.  646,  and  notes. 
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Turn  FBIROIFAL  OAMM  18  OITID  TO  THE  POINT  that  the  oouMioii  of  a  fadgb 
to  okaigtt  on  a  partioalar  aspect  of  a  ease,  when  not  aaked  lo  to  ohaige,  ia 
not  arror,  in  Bam  t.  Donm,  54  Pa.  St  126;  in  Wenger  t.  Batrnhari^  55  Id. 
810^  to  the  point  that  each  single  part  of  a  charge  may  be  ocnecti  but  thai 
In  its  entirety  it  may  be  caleulated  to  mislead;  and  in  Pemuyltiaiiia  R.  R. 
Co*  ▼•  Beny,  68  Id.  278,  to  the  point  that  when  the  tendency  of  a  charge  in 
its  entirety  is  to  mislead,  the  giving  of  it  is  error. 

Culpable  negligence  is  the  omission  to  do  that  which  a  reasonable,  prodent^ 
and  honest  man  wonld  do;  or  doing  that  which  snch  a  man  wonld  not  do  in 
the  oircnmstanoes  of  the  partionlar  ease.  But  duties  grow  ont  of  circamstancei^ 
and  what  in  one  case  would  be  a  proper  use  of  one's  rights  may  by  a  change 
of  droumstances  become  negligence.  It  is  always  a  question  of  fact  for  the 
Jury  upon  the  evidence^  but  guided  by  proper  instmctioos  from  the  court: 
Ka^  ▼•  Pemi.  B.  B.  Co.,  65  Id.  269;  Philadelphia  md  Beading  B.  B.  Co. 
y.  Spearent  47  Id.  305,  citing  the  principal  case.  It  is  cited  in  P.  <fr  i?.  B,  B, 
Co,  v«  Uumtnellt  44  Id.  879^  where  the  court  say:  '*  Were  it  worth  while, 
abundant  authority  might  be  cited  to  show  that  the  law  does  not  require 
any  one  to  presume  that  another  may  be  negligent,  much  less  to  presume 
that  another  may  be  an  active  wrong-doer;**  and  in  Peim,  B,  B.  Co,  v.  Ogkr, 
35  Id.  71,  where  the  court  remark  that  there  may  be  cases  where  the  evidence 
clearly  shows  negligence  as  matter  of  law;  such,  for  instance,  as  the  rapid 
running  of  a  train  of  cars  around  curves  at  crossing  places  over  the  railroad. 
The  principal  case  is  cited  in  Horih  Pemu  B.  B.  Co,  ▼.  HeSeman,  49  Id. 
60,  where  it  is  decided  that  at  the  intersection  of  a  railroad  with  a  common 
road  there  are  concurrent  rights;  and  neither  the  traveler  on  the  highway 
nor  the  company  has  an  exclusive  right  of  passage.  A  traveler  on  a  highway 
when  approaching  its  intersection  with  a  railway  is  bound  to  look  ont  for 
approaching  trains,  and  his  failure  so  to  do  is  negligence.  The  principal  case 
U  also  cited  in  PoweU  v.  Pctm.  B.  B.  Co,^  32  Id.  417,  to  the  point  that  a 
railroad  company  is  bound  to  employ  all  necesary  agents^  to  Instroet  them 
properly  in  their  duties,  and  to  look  to  thorn  for  the  porlonnuMa  of  otttj 
aot  which  the  business  d  the  road  requires. 


Lynn's  Appeal. 

[81  PBxiini.TAiru  Staxb,  44.] 

TiKANT   rOB   LirS   is  KNTITLED  to  WoBK   QlTABRIU   OR  MtinDi  Albbadt 
Opknkd  on  the  land  before  the  commencement  of  his  life  estate. 

TXNAKT    rOB    LlFB    MAT  CCT    TlMBKR    IN    PBOCISS    OF  CLBABINO   LaJTO,    or 

for  other  purposes  required  in  the  reasonable  cultivation  or  repair  of  the 

premises. 
Whbthxb  Tenant  fob  Life  has  Right  to  Open  Mines,  quote. 
Tenant  fob  Life  is  not  Chaboeable  with  Wastb  Commrtbd  to  In- 

JUBT  OF  RsiiAZNDEBMAN,  uuloss  the  evidence  affirmatively  shows  snch 

facts  as  will  sustain  the  charge;  and  the  presumption  is  In  favor  of  the 

tenant  for  life  until  the  contrary  appears. 
BxicuTOB  n  not  Chaboeable  in  his  Official  Cafagrt  with  timber, 

coal,  and  limestone  taken  from  the  testator's  laad,  where  ho  oooBpied 

the  same  as  tenant  of  the  life  tenant. 
AM.  Dao.  ?OL.  LZZU'-4S 
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( 


EXICOTOR  OB  ADUXNnnAAlOB  IB  NOT  ChABOBASLB  WISH  IhCKEBT  OB 

coming  into  hia  handit  ff  he  ptyi  them  o¥«r  to  those  entitled  withfee  » 
reeeonftble  time. 

ScTTLSMKHT  in  orphaoB*  court  of  aooonnt  of  Isaac  Ijjioi  a» 
executor  of  the  estate  of  Ayres  Lynn.    Under  the  will  of  Ajre» 
Lynn,  Charlotte,  his  wife,  was  bequeathed  a  life  estate  in  his 
realty,  and  while  she  was  in  possession  as  life  tenant,  the  ex- 
ecutor, Isaac  I^rnn,  became  her  tenant.    The  executor  made  an 
account  showing  the  result  of  a  sale  of  rsalty,  and  that  Hbe  fiz^ 
payment  thereon  was  made  to  him  on  April  1, 1866;  that  th^ 
same  was  paid  over  to  the  l6|?atees  in  June,  August,  or  No- 
vember, 1856.    He  did  not  chai^  himself  with  interest  on  thas  \ 
payment,  in  the  account  filed  in  December,  1866.    The  aaditor 
to  whom  the  account  was  referred  refused  to  charge  him  with 
such  interest,  on  the  ground  that  he  had  made  the  pajmenta  to 
the  legatees  within  a  reasonable  time.    The  other  lasts  foDy 
appear  in  the  opinion. 

J,  B.  and  A.  HoweU^  tot  the  appellant. 
Patierwn^  lot  the  appellee. 

By  Ck>urt,  Lbwis,  0.  J.    The  executor  of  Ayreal^nn  has  been 

chaiged  by  the  orphans'  court  with  two  hundred  and  twelTs 
dollars  and  thirty-seren  cents  for  '*  timber,  lime,  and  coal  taken 
from  the  freehold,  to  the  prejudice  of  the  reversionary  intei^ 
ests,"  while  he  was  in  possession  of  the  land  as  the  tenant 
of  the  widow,  who  held  the  estate  for  life.  If  the  coal  mines 
and  limestone  quarries  were  open  when  the  life  estate  com^ 
menced,  it  is  very  clear  that  the  tenant  for  life  had  a  right  to 
work  them.  If  the  timber  was  cut  in  the  process  of  dealing 
the  land,  or  for  other  purposes  required  in  the  reasonable  cul- 
tivation of  it,  or  for  keeping  the  premises  in  repair,  it  is  not 
such  waste  as  renders  the  tenant  for  life  liable  to  the  remain- 
dermen. It  is  not  necessary  in  this  case  to  decide  whether 
a  tenant  for  life  has  a  right  to  open  mines  and  quarries. 
His  privileges  under  the  law  of  Pennsylvania  are  much  greater 
than  those  recognized  by  the  common  law  of  England.  If 
he  exceeds  them,  the  act  of  the  tenth  of  April,  1848,  gives  the 
remaindermen  a  right  to  apply  to  the  court  of  conunon  pleas 
for  a  writ  of  estrepement.  That  act  expressly  declares  that  the 
tenant  for  life  *'  shall  not  be  restrained  from  the  reasonable  and 
necessary  use  and  enjoyment  of  the  land  and  premises  in  his  pos- 
session," and  authorizes  that  court  to  **  inquire  into  and  deter- 
mine the  nature  and  extent  of  said  use  and  enjoyment."    As  n<^ 
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complaint  was  made  against  Charlotte  Lynn  in  her  lif e>time  for 
the  alleged  waste  committed  by  her  tenant  during  the  existence 
of  her  estate  for  life,  and  as  the  auditor  has  not  found  any  facts 
ivhich  authorize  the  court  to  declare  that  he  exceeded  the  rights 
of  a  tenant  for  life,  we  think  he  ought  not  now  to  be  charged 
with  these  items  in  his  account  as  executor.  What  he  did  as 
tenant  of  his  mother  was  not  done  in  his  capacity  of  executor. 
The  charges  are  not  stricken  out  on  that  ground,  but  because 
no  facts  are  found  sufficient  to  support  them.  The  auditor 
cannot  draw  the  whole  law  and  the  facts  into  his  cognizance 
so  as  to  exclude  the  supervision  of  the  court,  by  merely  stating 
that  the  acts  complained  of  were  to  the  prejudice  of  the  rerer- 
sionary  interests. 

The  presumption  is  in  txfot  of  the  tenant  for  life,  until  the 
contrary  appears. 

The  auditor  states  sufficient  reasons  for  not  charging  the  ao- 
accountant  with  interest,  on  the  first  payment,  for  the  real  estate 
Bold  under  the  power  in  the  will,  and  his  report  in  that  partieu* 
lar  ought  to  be  confirmed. 

The  other  objections  to  the  decree  of  the  orphans'  ooort  are 
overruled. 

It  is  ordered  that  the  decree  of  the  orphans'  court  bererersed, 
and  that  the  account,  as  restated  by  the  auditor,  be  corrected  by 
striking  from  the  charges  against  the  accounting  the  items  for 
coal,  timber,  and  stone,  amounting  in  the  aggregate  two  hun- 
dred and  twelve  dollars  and  thirty-seven  cents,  and  by  striking 
from  the  credit  allowed  for  comnussions,  the  sum  of  one  himdred 
and  fifty-two  dollars  and  twenty-six  cents.  With  these  oorreo^ 
tions,  tiie  auditor's  report  is  confirmed,  and  a  decree  made  ao« 
cordingly, 

TxiTAST  tea  Lir^  Biam  to  Out  Tnma:  See  Jflto  r.  JIUh^  64  Am. 
Deo.  362;  and  note  370;  Cflark  v.  HMen,  66  Id.  460,  and  notes. 

Wastk,  Liabujtt  of  Lm  Tbnast  to  KsuAiiroEBMAir  or  RsviaaioiiiB 
VOB:  See  MiU$  y.  MUeg^  64  Am.  Deo.  362;  and  note;  Ihipru  v.  Di^iree^  69  Id. 
757. 

ExBCUTOB,  WHXK  Chabokaxlk  WITH  Intxbkt:  See  Ohate  v.  Lodterman^ 
86  Am.  Deo.  277,  and  note  291.  The  principal  oaae  ia  dted  to  the  point  thai 
an  ezeontor  ia  not  ohargeabla  with  interest  if  he  pays  aiiofa  fnada  aa  he  re* 
ceiTea  to  the  proper  peraona  within  areaaooaUe  timei  Porftw^a  Jlrfaig,  64  Pa, 
et.  310. 

Tbb  PBDrdPAL  GABS  u  oiTiD  to  tho  polsl  tha*  sadv  the  kw  of  P«hi« 
^lTania»  life  tenanti  have  mnoh  greater  privilegM  Umb  wa4m  Urn  lav  el 
bglaadr  IFIOonlT.  ir«ar4» 66 F^ St.  1». 
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TaTLOB  V.   BOABD  OF  HeALTH. 

[81  ^EmUTLTAMtA  SZAIB,  73]. 

Tazb  Collbctsd  under  Btatk  Statute  Which  is  aftibwabd  DwaukMMB 

Un ooflBTiTUTiONA L  cuinot  be  recovered  tiack,  if  no  protast  or  dbjeotioa 

u  nubde  agaiust  the  payment  of  each  tazee. 
pAricxNT  07  Taxes  is  not  Comfulsobt  because  Made  unpbb  Tmoat^ 

ezpreas  or  implied,  that  nnleai  paid,  legal  remedies  to  compel  pajassai 

would  be  resorted  to. 

AssuupsiT.    The  facts  are  stated  in  the  opinioiL 

DaUaa,  for  the  plaintiff. 

J,  A.  PhiUip8,  for  the  defendant. 

By  Courty  Lowris,  J.  If  the  case  of  Borough  of  AttaUawn 
y.  Saeger^  20  Fa.  St  421,  was  decided  upon  a  proper  principle, 
then  the  judgment  at  n\«i  prius  upon  this  reserved  point  is  yeiy 
plainly  right.  In  that  case  the  taxing  officers  had  no  authority 
et  all  for  imposing  the  tax  complained  of;  and  as  it  was  paid 
without  objection,  it  was  presumed  to  have  been  expended  for 
public  purposes,  and  held  to  be  irrecoverable  from  the. district 
whose  officers  imposed  it.  In  the  present  case  the  legislature 
imposed  a  poll-tax  on  all  foreign  immigrants  coming  by  sea  into 
the  state,  and  committed  the  duty  of  collecting  and  expending 
it  for  public  purposes  to  the  board  of  health.  After  the  law 
had  been  thirty  years  in  operation,  it  was  declared  to  be  oontraij 
to  the  federal  constitution,  and  the  plaintiff  seeks  to  recover 
back  the  taxes  voluntarily  paid  by  him  under  it. 

We  state  the  case  as  one  of  a  voluntary  payment  of  taxes, 
because  there  is  no  pretense  that  the  defendant's  officers  did  any 
more  than  demand  the  tax  under  a  supposed  authority  of  the 
law;  and  this  is  no  more  a  compulsion  than  when  an  individual 
demands  a  supposed  right.  The  threat  that  is  supposed  to  un« 
derlie  such  demands  is  a  legally  harmless  one;  that  in  case  of 
refusal  the  appropriate  legal  remedies  will  be  resorted  to.  It  is 
supposed  that  there  was  real  compulsion,  because  no  certificate 
woidd  be  granted  by  the  health-officer  to  the  ship  without  the 
payment  of  the  tax,  and  without  the  certificate,  no  entry  would 
be  allowed  by  the  custom-house  officers.  If  this  be  the  oom« 
pulsion  relied  on,  it  is  vain;  for  it  proceeded  from  the  federal 
officers,  and  not  from  the  defendant,  who  could  have  nothing  to 
<lo  with  it. 

When  officers  demand  fees  or  other  compensation  illegally, 
the  state  compels  them  to  refund,  even  though  there  was  no 
other  influence  used  than  that  attending  their  official  positioB. 
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Sut  this  is  a  sort  of  moral  control  "which  the  state  ezeroiBes 
over  those  to  whom  it  intrusts  part  of  its  functions.  It  is  not 
pretended,  however,  that  there  can  be  any  such  moral  control 
oTer  the  state  itself,  for  no  superior  power  invests  it  with  funo- 
iiozui  or  supervises  its  exercise  of  them. 

If  the  matter  complained  of  here  was  a  wrong,  then  the  state 
did  it  in  the  onlj  way  a  state  can  do  wrong — ^by  its  public  func- 
tionaries.   The  suit  is  not  against  the  state,  and  could  not  be; 
but  it  is  against  the  executive  officer  of  the  state;  for  in  this 
matter  the  board  of  health  was  nothing  else.    A  state  imposes 
certain  taxes,  and  orders  a  certain  officer  to  collect  them  and 
apply  them  in  a  given  way,  and  he  does  so.    How  can  the  state 
compel  him  to  refund  them  to  the  tax-payer  ?    Will  it  be  said 
that  in  this  case  the  order  was  void,  and  therefore  the  officer 
acted  on  his  own  authority  and  at  his  own  risk  7    The  plaintiff 
<5annot  well  say  Chat,  seeing  that  he  paid  voluntarily  and  with* 
out  attempting  to  deny  the  duty,  or  to  warn  the  officer  that  he 
must  proceed  at  his  own  risk.     Had  he  given  such  warning,  the 
validity  of  the  tax  would  have  been  tested  by  the  superior  offi* 
oers  of  the  collector.    He  paid  without  dispute,   and  thus 
assented  to  the  collection  of  the  tax  for  public  purposes,  and  of 
course  to  the  application  of  it,  and  he  has  no  shadow  of  equity 
against  the  collecting  functionary. 

Will  it  be  said  that  the  defendant  is  not  a  mere  public  officer^ 

but  a  public  corporation,  and  that  the  taxes  were  collected  and 

expended  by  it  within  a  particular  district,  the  city  and  county 

of  Philadelphia;  and  that  tho  district  ought  to  be  compelled  to 

refund  through  the  board  of  health  ?    This  mode  of  stating  the 

question  does  not  essentially  change  it.    The  tax  was  imposed 

by  the  state  government,  and  the  defendant  was  required  to 

collect  and  apply  it.    It  was  not  a  legitimate  tax  for  mere  local 

purposes,  and  it  was  not  applied  to  such;  for  the  guarding  of 

the  frontiers  of  a  state  against  the  importation  of  pestilence  is 

not  a  local  purpose.    The  whole  regulation  was  general  in  its 

purposed  benefits,  though  necessarily  local  in  its  execution.    If 

the  plaintiff  has  an  equity  to  be  refunded  for  a  tax,  which  he 

must  Imve  added  to  the  passage-money,  and  been  paid  for  by 

the  immigrants,  of  course  that  equity  can  be  only  against  tha 

liate. 

Judgment  affirmed. 

IiLiOAL  Tax— PAT1IB2IT  tTNDKB  Coicr0isiON— RsoovsKT  Baok:  Sm  note 
lo  BaUhnore  y.  Lefferman^  45  Am.  Deo.  145  et  teq.,  wad  lee  particolArly 
yigot  163b  164;  see  aIso  Benaon  v.  Monroe,  54  Id.  716^  sad  note.    The  prin* 
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opal  otM  is  oitod  to  the  point  that  a  tax  cannot  be  nocfwend  ba^ 
paymant  la  oompulaory,  and  that  payment  is  not  oompnlaocy  morely  I 
there  is  an  apprehension  of  legiil  proceedings  to  enforce  it;  to  be  oompebofj 
in  the  case  of  a  threatened  proseoation,  payment  mnst  have  beeo  mailB  waitr 
ptotsatt  LIgomitr  t.  AdBomumt  46  Ind.  662;  Harrimm  t.  jfihsrihii,  49  Wik 
102. 


\ 
Reese  u.  Bane  of  Montgomebt  Countt. 

[SI  TwaomwLTAMu,  Bnam,  18.] 

Iwx»PORATioir  OT  Bakx,  WHIN   Pabt  ot  AxjTBOMxaD  Gapixai.  BmoL 

Bnuora  UnTAnN,  vests  the  right  to  issue  the  remainder  of  1^  m  a  i 

corporate  franchise,  in  the  corporation,  in  trost  for  the  oocpontoc^  sad 
such  remaining  stock  must  be  disposed  of  for  the  benefit  of  all  of  tfaea. 

OOBKnUTOBB  MAT  HAYS  RUCXDT  IN  ASSUICPBIT  AOAINR  CORPOBATIOV  fST 

any  injury  caused  by  the  act  of  the  directors  of  the  corporatioD  in  dis- 
posing unequally  among  the  oorporators  of  shares  of  the  anthoriaed  eaft- 
tal  stock  which  remained  untaken  at  the  time  of  inoorporation. 
SlMVLonoN  ov  DnuBoroBs  ov  Corpobation,  OisTBiBuroro  SaAmn  ov 
AuTBOBisKD  Capital  Stock  Rsmainino  Untakkn  at  the  time  <if  in- 
ootporation  among  all  the  stockholders  who  are  not  in  anear  on  tta 
shares  already  taken  by  them,  and  excluding  thoae  who  are  in  amar.  if 
carried  into  e£Fect,  is  an  unlawful  imposition  of  a  penalty  on  thoa«  in 
arrear,  and  a  yiolation  of  the  equal  rights  of  a  corporator  who  was 
ready  and  offered  to  take  his  proportion  of  the  new  sharea. 

Amoiipsit  against  the  defendant  corporation  for  damages  tat 
refosing  to  allow  plaintiff  to  share  in  the  distribution  of  a  por- 
tion of  the  capital  stock  which  remained  nntaken  at  the  time  of 
the  incorporation  of  the  bank.  The  remaining  &ot8  are  stated 
in  the  opinion. 

Bayer  and  T,  8.  Bdl^  for  the  plaintiff. 
Ohain  and  Boyd,  for  the  defendant* 

By  Oonrt,  LowEa,  J.  The  law  institating  this  bank  contem- 
plates that  it  may,  at  its  start,  not  have  the  whole  of  its  capital 
etodk  sabscribed;  and  the  governor  is  authorised,  on  a  certain 
portion  of  it  being  subscribed  and  paid,  to  issue  the  letters 
patent  of  incorporation  in  favor  of  the  then  subscribers,  and  of 
^'all  those  who  shall  afterwards  subscribe/'  so  far  as  to  make 
up  the  full  capital.  It  was  not  at  all  the  purpose  of  this  pro- 
vision to  define  the  persons  who  should  be  entitled,  after  the 
issuing  of  the  charter,  to  subscribe;  but  only  to  say  that  the 
eorporate  franchise  should  belong  to  the  persons  who  might 
then  be,  and  who  thereafter  should  become,  stockholders. 

Is  the  plaintiff  entitled  to  a  remedy  for  being  excluded  froa 
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^abscribing  for  the  new  stock?  We  think  he  is.  Since  the  acts 
of  incorporation  do  not  declare  how  the  ontaken  stock  shall  be 
-disposed  of,  it  stood  like  all  the  other  corporate  franchises,  and 
i>elonged  to  the  corporators,  and  they  had  a  right  to  all  the 
profits  that  conld  be  derived  from  it—the  bank  held  the  right 
in  trust  for  its  members.  The  directors  might  order  it  to  be 
sold,  and  then  the  profits  would  be  shared  among  the  members 
«i  the  next  dividend;  or  they  might  allow  each  member  to  sub- 
ecribe  for  his  proportion  of  the  new  stock,  as  nearly  as  it  could 
be  fixed  in  integral  shares.  This  right  is  easily  calculated,  and 
it  could  not  be  given  to  one  without  being  given  to  all,  and  to 
deprive  the  plaintiff  of  his  share  was  a  legal  injury,  a  violation 
of  his  personal  right,  for  which  he  is  entitled  to  compensation. 

Can  he  sue  in  assuinpst^/  We  think  he  can,  though  there 
was  no  contract,  expressed  or  intended,  to  give  him  his  propor- 
tion. The  violation  of  his  right  was  a  tort,  but  not  simply  a 
tort;  for  the  corporation  stood  to  him  in  a  special  relation,  out 
of  which  arose  a  special  duty  correlative  to  his  right.  The  law 
usually  imputes  a  contract  when  it  imposes  a  duty;  and  it  does 
this  whenever  a  position  is  intentionally  assumed  out  of  which 
the  duty  naturally  arises.  In  such  cases,  and  for  the  purpose 
of  accommodating  the  case  to  the  form  of  action,  the  law  allows 
the  waiver  of  the  tort  and  the  implication  of  the  aasumpnl.  The 
existence  of  this  duty  is  a  sufficient  ground  for  the  averment  of 
the  promise  which  the  form  of  action  requires. 

May  the  plaintiff  pass  by  the  directors  and  sue  the  bank  t 
We  think  he  may.  The  directors  had  no  power  to  affect  his 
rights  except  as  agents  of  the  bank.  It  did  the  wrong  in  the 
only  way  it  could,  by  the  agency  of  its  functionaries.  And  to 
compel  it  to  redress  the  injury  is  not  to  visit  the  sins  of  the 
guilty  on  the  innocent,  any  more  than  is  common  in  cases  of 
associated  interests.  It  is  one  of  the  necessary  risks  of  all  asso* 
ciations.  We  cannot  help  it  that  this  makes  new  stockholders 
liable  for  old  injuries,  unless  we  say  that  the  bank  was  legally 
lifferent  after  the  new  subscriptions  from  what  it  was  before. 
Beside  this,  the  new  subscribers  participated  in  the  act  of  the 
directors  by  taking  stock  under  their  unjust  resolution. 

It  requires  no  jurist  to  say  that  an  ex  po9t  facto  resolution  for 
the  forfeiture  of  the  plaintiff's  interest,  as  a  penalty  for  being 
in  arrear,  is  void.  Even  the  legislature  has  no  power  to  per* 
petrate  such  injustice. 

Since  the  stock  of  the  bank  might  be  affected  by  the  increase 
of  its  amount,  its  market  value  after  the  new  stock  was  sub* 
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is  Uie  proper  measure  of  damages  for  depriving  the 
plaintiff  of  his  right 
Judgment  rerersed,  and  a  new  trial  awarded. 


IirooBreaATXON  of  OamfAjxr  whils  Part  or  Capital  Sxogk 
UiiTAXBf  TMli  In  the  oofrpon^on^  m  a  tnut  for  the  oorporatonw  •  ngh^  t» 
U&ae  the  mmaindar  of  the  stook  for  the  benefit  of  all;  and  an  nnaqiinl  diipo- 
rition  thereof  will  entitle  the  etookholden  to  nuiintain  ea  action  ihereCor: 
Cmrf  ¥•  ScoU,  54  Pa.  St.  278^  dtins  the  prindpal  oaae. 


NiOHOLSON  V.  TaTLOB. 

[n  Pnmn&TAaiA  Skasi*  isa.] 

BacAnra  nr  Vendor  uvdeb  Ck>irniAov  or  Balm,  ahd 
will  vov  Ln  ao  long  aa  anything  remaina  to  be  done  between  the 
dor  and  Tendee  for  the  pnrpoae  of  aaoertaining  the  amoont  or  prioe  of  tiie 
artide  adld.  Thia  role  ia  appUoable  to  a  oontraot  of  aale  evidenoed  by 
the  following  memorandam:  "Sold  to  A  load  of  Pine  creek  lumber, 
within  the  neighborhood  of  five  thonaand  feet  of  plank,  at  fifteen  dolbn 
and  fifty  cents,  and  ezpenaea,  taking  a  note  at  six  montha,  writli  in* 
tereat;"  aa  a  measorement  is  necessary  to  ascertain  the  price  of  snoh  loa^ 
and  the  amount  for  whioh  the  note  ia  to  be  given. 

Oasb.    The  f  aots  are  stated  in  the  opinion. 

Ji  Oook  Langslreih,  for  the  plaintiffs  in  error. 

Panong,  for  the  defendants  in  error. 

By  Oourt,  Thompson,  J.  "  When  the  lawful  form  of  oontraet- 
ing  is  pursned,'*  said  Mr.  Justice  Lowrie,  in  Window  y.  Leonard^ 
24  Pa.  St.  14  [62  Am.  Deo.  854],  «'  the  Testing  of  the  titk 
always  depends  ax>on  the  intention  of  the  parties,  to  be  drawn 
from  the  contract  and  itsdrcumstanoes,*' and  "  it  is  perfectly 
legitimate  to  point  to  the  want  of  measuring  and  setting  apart 
as  evidence  in  the  very  nature  of  the  transaction,  that  it  was  not 
intended  as  a  perfect  sale: "  Id.  Gh>ing  further  in  this  direotion 
than  mere  evidence,  Ohief  Justice  GKbson,  in  Hdgard  v.  Hamlin^  5 
Watts,  201.  declared  that  **  where  nothing  is  paid  or  delivered^ 
it  is  agreed  on  all  hands  that  the  contract  is  merely  executoiy." 
This  is  true  of  such  a  contract  standing  alone;  whether  taken 
as  an  axiom  or  as  evidence  merely,  the  difference  is  in  terms  only. 
No  intention  is  to  be  drawn  from  a  contract  but  what  it  ex- 
presses, when  there  is  nothing  else  to  manifest  it;  so  that  the 
difference  of  terms  in  stating  the  proposition  leaves  the  rule  the 
same;  namely,  that  so  long  as  anything  remains  to  be  done  as 
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between  the  vendor  and  vendee,  for  the  purpose  of  ascertaining 
the  amount  and  price  of  the  article,  the  property  and  risk  re- 
main in  the  vendor;  it  is  not  changed:  Addison  on  Contracts, 
222,  223;  Hanson  v.  Meyer,  6  East,  614;  Ward  v.  Shaw,  7  Wend. 
104;  Lester  v.  McDowell,  18  Pa.  St.  92;  HiMiinson  v.  Hunter, 
7  Id.  140;  Smyih  v.  Oraig,  3  Watts  &  S  20;  Winslow  v.  Leonard, 
24  Pa.  St.  14  [62  Am.  Deo.  354];  NesbU  v.  Burry,  25  Id.  208. 
This  rule  ia  predicable  of  cases  where  no  acbual  deliveiy  of  the 
property  has  taken  place,  and  it  is  sought  to  give  the  contract 
the  effect  of  changing  the  possession.  If  parties  choose  to  de- 
liver property  without  the  price  being  fixed,  the  property  will 
pass,  because  it  is  the  contract  and  intention  to  pass  it.  But 
we  have  to  do  with  a  case  not  of  this  last  kind.  The  contract  is 
as  follows: 

''Sold  Messrs.  B.  L.  &  0.  L.  Nicholson  load  of  Pine  creek 
lumber,  within  the  neighborhood  of  5,000  feet  of  plank,  at 
$15.50,  and  expenses,  take  a  note  at  six  months,  with  interest. 

"  8th  mo.  11th.  T.  B.  Taylob  &  Co. " 

A  Pine  creek  load  of  lumber,  it  would  appear,  contains  about 
fifty  thousaud  feet,  board  measure,  a  portion  of  which  was  in 
this  case  plank.  The  oral  testimony  left  the  case  just  as  it  found 
it,  giving  nothing  in  regard  to  the  intention  of  the  parties  but 
%yhat  was  contained  in  it.  The  defendants  below  refused  to  de- 
liver the  lumber,  alleging  that  they  were  mistaken  in  the  amount 
of  the  plank  contained  in  it — that  in  place  of  five  thousand  there 
were  ten  thousand  feet,  and  which  they  charged  that  plaintiffs 
knew;  but  they  offered  to  deliver  the  load  or  the  amount  of  it, 
with  five  thousand  feet  of  plank  in  it.  The  plaintiffs  refused  to 
take  it.  This  being  the  situation  of  things  between  the  parties, 
and  the  plaintiffs  claiming  that  the  property  passed  to  them, 
brought  a  special  action  on  the  case  against  the  defendants,  in 
which  they  had  a  count  in  trover.  On  the  trial  in  the  district 
court,  the  point  was  reserved  as  to  whether  the  property  passed 
by  the  contract;  and  a  verdict  was  rendered  in  favor  of  plaintiffs 
for  one  thousand  and  fifty  dollars  and  fifty  cents,  its  entire  value. 
Afterwards  the  court  entered  judgment  for  the  defendants  non 
obstante  veredicto,  on  the  point  reserved. 

The  case  stands  now  simplj"  upon  the  rights  of  the  parties  as 
created  by  the  written  contract.  Applying  the  rule  already  laid 
down,  '*  that  when  something  remains  to  be  done  between  the 
vendor  and  vendee  for  the  purpose  of  ascertaining  the  amount 
and  price  of  the  article,  the  property  and  risk  remains  in  the 
vendor,"  to  this  case,  we  will  have  but  little  difficulty  in  coming 
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to  a  oonolusion.  The  lumber  was  to  be  measiired  before  tlia 
price  oonld  be  ascertained,  so  as  to  give  the  six  months'  note  for 
the  pa jment.  This  was  in  point  of  labor,  as  well  as  in  other 
particulars,  an  important  item  of  the  transaction.  No  time  was 
set  for  the  measurement,  or  for  giving  the  note,  the  latter 
being  consequent  only  on  the  former;  all  showing  that  the  con- 
tract was  but  ezecutoiy  in  fact  and  in  intention.  The  pzopertj 
therefore  remained  in  the  vendor,  and  the  plaintifb  had  no  legal 
light  to  recover  its  value  in  trover;  property  in  the  pi^ttitiffii 
being  necessary  to  enable  them  to  do  so.  Thej  were  at  no  tiiae 
debfurred  from  suing  for  damages  for  a  breach  of  the  contract, 
if  any  such  had  occurred.  We  think  the  court  below  ^were  right 
in  their  decision,  and  this  judgment  must  be  affirmed. 
Judgment  affirmed. 


8AUl^  EmcTT  WHnr  Som  Am  m  to  aa  Bon;  PaoPKBrr, 
Fasbbb:  See  Wimlow  t.  iMmard^  62  Am.  Deo.  254^  and  note;  Ohemrg  v. 
/\i&iMr,  65  Id.  493,  and  note  496;  IFMeficy  v.  ^<cv^  68  Id.  960;  and  Aweff  v. 
JRoton^  70  Id.  471,  and  notes.  The  prinoipal  caae  is  cited  to  the  point  thai 
while  anything  yet  remains  to  be  done  to  oomplete  the  deUyety,  as  the  thrish* 
iag  of  grain,  the  property  remabs  in  the  vendor:  Thanepttm  ▼.  JVndb^  87  Fit 
0t.S29. 


Western  Sating  Fund  Society  v.  PhUiA* 

DELPHIA. 

[81  PaMSSlliTAHU,  8ZAXB»  175.] 

Law  non  kot  Fayob  Bbpxals  by  Implioatiok  unless  there  is  a  strong  and 
dear  inconsistenoY  hetween  enactments. 

Law  Bxistdto  whkn  Contkact  is  Madb  Entxbs  uto  ahd  Fomm  Pabv 
Of  It;  and  this  is  applioable  as  well  to  the  remedy  as  to  the  ri^t^  totbai 
an  impairment  or  taking  away  of  the  remedy  is  an  impairment  of  tiM 
obligation  of  the  contract. 

MtnnoiPAL  CkiBPoaATiON  Aois  as  Priyatb  OoBPoaATioir  wbxv  It  Ehtim 
crro  OoNTBAOiB  with  its  inhabitants,  as  to  supply  gas,  and  is  snbjeot  ta 
the  same  duties,  liabilities,  and  disabilities  as  indiYidoala.  It  '^^wiy^^ 
therefore,  impair  the  obligation  of  its  oontraots  so  entered  into  beoaast 
It  may  deem  it  for  the  benefit  of  its  citiaens  so  to  do. 

Moilov  for  special  injunotion.  The  faots  are  folly  Btated  ia 
the  opinion. 

Oerhard  and  Merediih,  for  ihe  compleananta. 

nadehwnt^  for  the  defendants. 

By  Oonrty  Liwis,  0.  J.  This  is  a  motion  for  a  special  injuno- 
tion to  restrain ''  the  city  of  Philadelphia  from  interfering  or 
intermeddling  with  the  trastees  of  the  Philadelphia  Ga8-Work% 
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mud  from  any  attempt  to  inTalidate  the  trust  or  the  aeouxitj  in 
the  hands  of  the  said  trostees.  for  the  holders  of  the  loans  made 
for  the  constmotion  and  extension  of  the  works,  or  to  seize  or 
take  possession  of  the  works,  rerennes,  or  profits."    The  works 
were  originally  constmcted  by  means  of  funds  raised  by  snb- 
eoriptions  to  stook  made  by  priyate  indiyidnals,  in  pursnanoe  of 
an  ordinance  passed  on  the  twenty-firsi  of  March,  18B5,    By 
the  terms  of  that  ordinance  the  works  were  the  private  properlj 
of  the  stockholders,  and  their  only  source  of  reimbursement 
was  the  profits.    The  city  was  not  liable  for  anything  beyond 
the  application  of  the  money  jMud  into  the  city  treasuiy  by 
the  stockholders.    By  that  ordinance,  which  formed  the  con« 
traet  between  the  city  and  the  stockholders,  the  works  were 
to  be  under  the  management  of  twelve  trustees,  to  be  chosen 
by  the  select  and  common  councils.    The  terms  of  office  of  the 
trustees  were  so  arranged  that  one-third  of  their  number  would 
go  out  eveiy  year,  and  their  places  were  to  be  supplied  by  the 
annual  election  of  two  trustees  by  the  select  and  the  same  num« 
ber  l^  the  common  council.    By  the  same  ordinance  the  city 
had  the  right,  if  at  any  time  the  select  and  common  councils 
might  deem  it  expedient,  to  take  possession  of  the  works  and 
convert  the  stock  into  a  loan  redeemable  in  twenty  years  from 
the  date  of  conversion,  bearing  an  interest  of  six  per  cent  per 
annum,  payable  half-yearly,  on  the  firsj^  days  of  Febmaiy  and 
August.    Under  this  arrangement,  the  money  was  raised,  the 
trustees  were  appointed,  and  the  works  consbruoted.    By  sub- 
sequent ordinances,  assented  to  by  the  stockholders,  the  works 
were  from  time  to  time  extended,  and  loans  made  for  the  pur- 
pose of  defraying  the  charges.    But  on  the  fourteenth  of  Janu- 
aiy,  1841,  an  ordinance  was  passed  containing  many  provisions 
so  beneficial  to  the  city,  and  at  the  same  time  so  disadvan- 
tageous to  the  stockholders,  that  there  was  good  reason  to 
apprehend  that  the  latter  would  not  consent  to  them.    To 
meet  that  contingency,  it  was  provided  in  the  ordinance  that 
if  the  stockholders  did  not  consent  to  the  terms  proposed  be- 
fore the  tweniy-fifth  of  Februaiy,  1841,  the  mayor,  aldermen, 
and  citizens  of  Philadelphia  should,  on  the  first  of  lAaroh, 
1841,  take  possession  of  the  works  in  their  own  right,  and 
the  stock  should  be  converted  into  a  loan  in  the  manner  pro« 
Tided  by  the  original  ordinance  of  association — ^the  works  to 
remain  under  the  direction  and  superintendence  of  the  trustees, 
until  otherwise  provided  for.    The  ordinance  of  the  fourteenth 
of  Januaiy,  1841,  was  not  accepted;  and  the  city,  in  pursuance 
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of  an  ordinance  of  the  third  of  Jiine^  1841,  issued  certifieatai 
of  loan  to  the  several  stookholders.    This  ordinanoe  contained 
a  section  by  which  the  trustees  were  required  to  set  apart  aal 
reserve,  out  of  the  moneys  received  by  them  from  the  maa1lfa^ 
ture  and  sale  of  gas,  eight  per  cent  per  annum  on  the  amonat 
of  the  loan  thus  authorized  to  be  applied  in  the  first  place,  to 
the  payment  of  the  interest  accruing  thereon,  and  the  balaaM 
to  the  sinking  fund. 

This  brings  us  to  the  ordinance  of  the  seventeenth  of  Jma, 
1841.    By  that  ordinance  a  further  loan  of  one  hundred  and 
twenty-five  thousand  dollars  was  authorized  for  the  purpose  of 
extending  the  works.    The  dfy  was  to  borrow  the  money  ia 
such  sums  as  might  be  required  by  the  trustees.    The  certificates 
of  loan  were  to  be  transferable  at  the  offlce  of  the  Philadelphia 
Oas-Works.    The  rate  of  interest  was  to  be  fixed  by  the  tmstees. 
It  was  to  be  payable  semi-annually  at  the  gas-works.     "  The 
faith  of  the  dty.  the  sinking  fund,  and  the  buildings,  appaxatas. 
pipes,  fixtures,  and  the  income  and  profits  of  the  said  gas-works* 
were  expressly  **  pledged  for  the  punctual  payment  of  the  inter- 
est, and  for  the  ultimate  reimbursement  of  the  principal  of  aU 
the  loans  made  for  or  on  account  of  said  gas-works,  as  the  same 
shall  become  due;  and  in  order  that  provision  may  be  made 
for  the  same,  the  said  trustees  were  authorised  and  required  to 
set  apart  all  the  dear  net  profits  that  may  remain  after  paying 
the  interest  on  the  said  several  loans,  to  constitute  a  sinking 
fund,  which,  with  the  interest  thereon,  was  to  be  invested  in 
loans  and  kept  separate  from  the  other  funds  of  the  said  worlra." 
And  "  for  the  further  security  of  the  loan-holders  of  said  works, 
the  faith  of  the  city  was  expresdy  pledged  that  the  price  of  gas 
should  not  at  any  time  be  reduced  so  as  to  reduce  the  clear 
profits  below  eight  per  cent  per  annxun  on  the  whole  amount  of 
the  cost  of  said  works,  until  all  the  loans  contracted  for,  or  that 
may  hereafter  be  contracted  for,  shall  be  paid."    And  **  for  the 
further  security  ojf  the  said  loan-holders,''  it  was  expressly  **  stip- 
ulated that  the  works  shall  be  controUed  and  managed  by  a 
board  of  trustees,  elected  and  constituted  as  heretofore,  who 
shall  have  the  whole  control  and  management  of  the  said  works 
and  of  the  said  sinking  fund,  and  of  all  the  other  funds  belong- 
ing to  the  said  works,  and  the  said  trustees  shall  pay  no  part  of 
said  fund,  nor  any  part  of  the  profit  of  said  works  into  the  city 
treasury,  but  shall  apply  and  appropriate  the  same  as  is  directed 
by  this  ordinance,  until*  the  interest  and  prindpal  of  the  said 
loans  shall  be  fully  paid  as  they  become  due  to  the  said  loan- 


• 

^1 


I 


1854.]    Western  SAViNa  Fund  Soo.  v.  Pexladelphu.      733 

holders/'    In  pursuance  of  this  ordinance,  and  on  the  faith  of 
the  pledges  contained  in  it,  the  sum  of  one  hundred  and  twenty* 
five  thousand  dollars  was  obtained  on  certificates  issued  by  the 
city,  in  each  of  which  it  was  particularly  set  forth  that  it  waa 
*'  issued  in  pursuance  of  an  ordinance  of  the  seventeenth  of 
June,  1841."    This  made  the  provisions  of  that  ordinance,  so 
far  as  they  related  to  the  rights  of  the  parties,  as  much  a  part 
of  the  contract  as  if  they  had  been  set  forth  at  length  in  each 
certificate  of  loan.    But  the  pledges  in  regard  to  the  price  of 
g&B  were  made  expressly  "for  the  further  security  of  all  the 
loans  contracted,  or  that  might  thereafter  be  contracted."    And 
the  stipulations  in  regard  to  the  control  of  the  works,  and  the 
duty  of  the  trustees  to  appropriate  the  profits  of  them,  were  also 
expressly  made  for  the  further  security  of  the  same  loan-holders." 
In  none  of  the  ordinances  subsequently  passed  is  there  any 
provision  for  the  repeal  of  any  part  of  the  ordinance  of  the  seven- 
teenth of  June,  1841,  or  any  attempt  made  to  place  the  new  loans 
upon  a  footing  different  from  those  previously  made  under  that 
ordinance.    On  the  contraiy,  the  certificates  to  be  issued  from 
time  to  time  were,  in  each  ordinance  authorizing  them,  directed 
to  be  "in  like  form  and  transferable  in  like  manner  with  the 
certificates  of  the  other  loans  authorized  for  the  purpose  of  said 
gas-works:"    And  in  each  ordinance  authorizing  a  new  loan  the 
trustees  were  directed  to  set  apart,  out  of  the  profits  of  the 
works,  ten  per  cent  per  annum  on  the  amount  borrowed,  for 
the  purpose  of  paying  the  interest  thereon,  and  for  reimbursing 
the  principal,  etc.    '^  A  subsequent  statute  is  never  to  be  con- 
Btmed  to  repeal  a  prior  one,  unless  there  be  a  contrariety  in  them, 
or  at  least  some  notice  taken  of  the  former  act,  so  as  to  indicate 
an  intention  to  repeal  it»"  "  The  law  does  not  favor  a  repeal  by 
implication,  unless  the  repugnance  be  quite  plain:"  Dwarris  on 
Statutes,  674.    '*  To  repeal  an  express  enactment  by  implication 
requires  a  strong  and  dear  inconsistency:"  Sireei  v.  Common' 
vmlth,  6  Watts  &  S.  212.    We  see  no  such  inconsistency,  nor 
any  evidence  of  an  intention  to  repeal  the  stipulations  in  favor 
of  all  subsequent  loan-holders  for  the  extension  of  the  gas- 
works.   Such  a  repeal  would  have  been  an  act  of  injustice  and 
bad  faith  to  the  original  stockholders  whose  money  had  con- 
structed the  works,  and  who  had  accepted  certificates  of  loan  in 
pursuance  of  the  ordinance  of  the  third  of  June,181l9  which  con- 
tained a  provision  that  ten  per  cent  per  annum  on  the  amount  of 
that  loan  should  be  set  apart  for  the  purpose  of  paying  it  out  of 
the  moneys  received  from  the  manufaotare  and  sale  of  gas.    The 
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repeal  would  likewise  have  been  an  act  of  gross  impolioj  on 
the  part  of  tlie  city,  because  the  only  effect  of  it  would  have 
been  to  leave  the  works  under  a  mortgage  for  the  loans  already 
contracted  in  pursuance  of  the  ordinance  of  the  seventeenth  of 
June,  1841,  while  a  question  seriously  affecting  the  credit  of 
future  Ibana  would  have  arisen  respecting  the  power  of  the  city 
to  pledge  the  works  as  a  security  on  which  further  loans  might 
be  obtained  for  the  extension  of  the  works.  The  ordinance  of  the 
seventeenth  of  June,  1841,  was  therefore  veiy  judiciously  permit- 
ted to  remain  in  full  force  while  the  city  was  in  the  market  for 
the  purpose  of  procuring  the  various  subsequent  loans  for  the 
exteuHion  of  the  works.  It  designated  the  security  which  waa 
pledged,  and  prescribed  the  remedy  for  making  that  security 
available.  It  placed  the  pledged  property  and  funds  in  the 
hands  of  trustees,  to  be  selected  in  such  a  manner  as  to  secure 
the  confidence  of  the  capitalists  who  advanced  their  money. 

It  is  a  rule,  in  the  construction  of  contracts,  that  the  law 
existing  when  a  contract  is  made  enters  into  it  and  necessarily 
forms  a  part  of  it.  The  remedies  prescribed  for  enforcing  per- 
formance are  regarded  by  the  parties  as  constituting  that  "obli- 
gation" of  the  contract  which  is  within  the  protection  of  the 
constitution.  If  the  remedies  were  taken  away,  there  would  be 
nothing  but  the  moral  obligation  left,  and  it  is  absurd  to  sup- 
pose that  this  was  the  **  obligation  of  the  contract'*  which  the 
legislature  was  prohibited  from  impairing.  Plain  common 
sense,  responding  to  the  demands  of  justice,  has  scattered  to 
the  winds  the  flimsy  distinction  between  the  right  and  remedy, 
so  far  as  to  declare  that  any  change  of  the  nature  or  extent  of 
the  latter  so  as  to  impair  the  former  is  just  as  much  a  violation 
of  the  compact  as  if  the  right  itself  was  directly  destroyed: 
Bronson  v.  Kinsie,  1  How.  816.  **  The  objection  to  a  law,  on 
the  ground  of  its  impairing  the  obligation  of  a  contract,  can 
never  depend  upon  the  extent  of  the  change  which  the  law 
effects  in  it.  Any  deviation  from  its  terms,  by  postponing  or 
accelerating  the  period  of  performance  which  it  prescribes,  im- 
posing conditions  not  expressed  in  the  contract,  or  dispensing 
with  the  performance  of  those  which  are,  however  minute  or 
apparently  immaterial  in  their  effect  upon  the  contract  of  the 
parties,  impairs  its  obligation:"  Oreen  v.  Biddle,  8  Wheat.  84. 
A  contract  of  mortgage  vests  an  interest,  and  its  main  incident 
is  a  right  to  have  the  land  applied  in  discharge  of  the  debt, 
either  in  the  way  prescribed  by  the  law  when  the  contract  was 
made,  or  in  some  form  of  remedy  substantially  equal:  Oontfy'* 
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Le99ee  ▼•  Ewing^  8  How.  707.  These  prinoiplea  haye  been  ap- 
plied to  govern  the  oontraots  and  control  the  acts  of  states 
olothed  with  all  the  powers  and  prerogatiTes  of  sorereignty. 

We  see  no  reason  whj  a  mnnioipal  corporation,  which  mar 
be  created  and  destroyed  by  the  state  at  pleasure,  should  stand 
upon  higher  or  better  footing  than  its  own  creator.  Lik»  a  state, 
it  has  its  public  duties  and  its  private  rights.  It  has  no  right  to 
enter  into  a  contract  which  interferes  with  its  duties  to  preserve 
the  health  and  morals  of  the  city.  It  may,  therefore,  defeat 
the  title  of  its  own  grantee  when  it  becomes  necessary  to  do  so 
in  order  to  abate  a  nuisance  or  preserve  the  public  hesJth.  Pres* 
lyterian  Ohurch  v.  New  York,  6  Oow.  640,  and  8luyve»ani  v. 
Mayor  of  New  York,  6  Hill,  603,  are  instances  of  the  exercise  of 
this  right;  and  it  rests  upon  the  ground  that  a  corporation,  act- 
ing  for  the  benefit  of  others,  has  no  power  to  enter  into  a  contract 
which  would  prevent  it  from  performing  its  public  duties.  Eveiy 
right  derived  from  it  is  holden  subject  to  the  restriction  that  it 
shall  be  so  exercised  as  not  to  injure  others.  Upon  this  princi- 
ple, if  the  gas-works  should  become  a  nuisance,  affecting  the 
health  and  comfort  of  the  neighborhood,  the  city  councils,  not- 
withstanding their  own  lease  of  the  ground,  would  have  the 
right  to  direct  the  removal  of  the  works  to  a  place  where  th^ 
would  be  less  injurious  to  the  public. 

The  master  of  the  rolls,  in  speaking  of  the  East  India  Com- 
pany, admitted  that  it  had  rights  as  a  sovereign  power;  but 
declared  that  it  had  also  duties  as  an  individual;  and  notwith- 
standing its  claim  to  the  right  of  violating  its  contracts  as  an 
incident  to  its  character  as  a  sovereign  power,  it  was  held  to  be 
bound  by  its  contracts  as  a  private  company:  Moodalay  v. 
Morton^  1  Bro.  P.  0.  471.  The  restriction  upon  the  power  of  a 
municipal  corporation  \o  enter  into  contracts  which  may  pre- 
vent it  from  performing  its  duty  to  the  public  is  nothing  more 
than  the  application  of  the  principle  which  avoids  the  contracts 
of  individuals  when  they  are  detrimental  to  the  public  rights. 
But  the  contracts  which  a  municipal  corporation  may  make  for 
the  purpose  of  supplying  the  inhabitants  with  gas-light  in  their 
streets  and  houses  relate  to  the  '*  things  of  commerce,"  as  dis- 
tinguished in  the  civil  law  from  the  "  things  public,"  which  are 
regulated  by  the  sovereign.  Such  contracts  are  not  made  by 
the  municipal  corporation,  by  virtue  of  its  powers  of  local  sov- 
ereignty, but  in  its  capacity  of  a  private  corporation.  The 
supply  of  gas-light  is  no  more  a  duty  of  sovereignty  than  the 
supply  of  water.    Both  these  objects  may  be  accomplished 
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ihrougli  the  agencj  of  indiTiduals  or  private  cozporatioiis,  and 
in  Teiy  many  instances  ihejr  are  accomplished  by  those  twAi^na, 
It  this  po^ver  is  granted  to  a  borough  or  a  city,  it  is  a  special 
private  franchise,  made  as  well  for  the  private  emolument  and 
advantage  of  the  city  as  for  the  public  good.  The  whole  invest- 
ment is  the  private  property  of  the  city,  as  much  so  as  the  lands 
and  houses  belonging  to  it.  Blending  the  two  powers  in  one 
grant  does  not  destroy  the  clear  and  well-settled  distinction, 
and  the  process  of  separation  is  not  rendered  impossible  by  the 
oonfusion.  In  separating  them,  regard  must  be  had  to  the 
object  of  the  legislature  in  conferring  them.  If  granted  for 
public  purposes  exclusively,  they  belong  to  the  corporate  body 
in  its  public,  political,  or  municipal  character.  But  if  the  grant 
was  for  purposes  of  private  advantage  and  emolument,  though 
the  public  may  derive  a  common  benefit  therefrom,  the  corpo- 
ration quoad  hoc  is  to  be  regarded  as  a  private  company.  It 
stands  on  the  same  footing  as  would  any  individual  or  body  of 
persons  upon  whom  the  like  special  franchises  had  been  con- 
ferred. These  principles  are  well  enforced  by  Chief  Justice 
Nelson,  in  delivering  the  opinion  of  the  supreme  court  of  New 
York,  in  the  case  of  Bailey  v.  New  Tork,  8  Hill  (N.  Y.),  538  [38 
Am.  Dec.  609].  In  that  case  the  acts  of  the  oiiy  had  relation  to 
the  construction  of  water-works.  In  this,  they  have  relation  to 
gas-works.  But  the  principle  is  precisely  tiie  same  in  both 
cases. 

By  the  contract  with  the  loan-holders,  the  city  has  placed  the 
works  and  their  income  in  the  hands  of  trustees  as  a  securiiy 
for  the  loans.  The  loans  subsequent  to  that  act  were  contracted 
on  the  faith  of  that  pledge.  The  city  has  no  more  right  to  dis- 
turb the  security  than  a  mortgagor  would  have  to  demand  a 
reconveyance  without  payment  of  the  mortgage  debt.  To  say 
that  the  city  does  not  mean  to  disturb  the  security  is  nothing 
to  the  purpose.  The  contract  designates  the  manner  in  which 
the  trustees  are  to  be  appointed.  By  that  system  they  are 
placed  on  a  permanent  footing,  and  are  effectually  guarded 
against  the  changes  and  consequent  mismanagement  which 
might  flow  from  the  impulsive  action  of  political  parties.  This 
arrangement  was  a  very  material  consideration  with  those  who 
advanced  their  money  on  the  faith  of  it,  and  the  city  has  no 
right  to  change  the  trastees  in  any  other  mode  than  that  pre- 
scribed by  the  compact.  A  debtor  who  has  made  an  assign- 
ment for  the  benefit  of  his  creditors  has  no  right  to  reclaim  the 
property  assigned  without  payment  of  his  debts;  nor  has  hm 
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Any  right  to  substitate  himself  as  a  trustee  for  his  creditors 
against  their  will.  This  is  the  rule  eyen  in  the  case  of  yolun- 
tary  assignments;  but  it  applies  Trith  much  greater  force  to 
assignments  or  pledges  of  property  to  secure  the  payment  of 
debts  contracted  on  the  faith  of  them. 

The  act  of  the  second  of  Februaiy,  1864,  gives  the  city  no 
new  rights  whatever  over  these  works.  It  merely  transfers  to 
the  corporation,  as  enlarged,  the  rights  which  the  same  corpo- 
ration possessed  before  the  enlaigement  of  its  botmdaries;  and 
the  rights  thus  transferred  are  subject  to  the  "  trusts,  limita- 
tions, and  conditions  "  which  existed  before.  As  owner  of  the 
works,  subject  to  the  paramount  rights  of  the  loan-holders,  the 
<;ity  may  inspect  the  books,  accounts,  and  papers  relating  to 
them,  and  demand  an  accurate  account  of  the  proceedings  of 
the  trustees.  If  she  has  reason  to  believe  that  they  are  mis- 
managing the  trust  to*  such  an  extent  that  her  own  power  of 
removal,  as  regulated  by  the  contract,  would  be  an  inadequate 
remedy,  she  may,  like  other  oeatuia  que  trusty  apply  to  the  courts 
of  justice  for  redress.  If  she  thinks  that  by  a  more  economical 
management  than  that  heretofore  practiced  the  price  of  gas 
might  be  reduced,  without  violating  the  provisions  of  the  con- 
tract with  the  loan-holders,  she  may  file  a  bill  for  an  account, 
and  ask  for  the  directions  of  the  court  on  the  question.  In  the 
mean  time  she  ha0  no  power  to  withdraw  any  portion  of  the 
revenue  of  the  works  from  the  trust  fund.  She  has  no  better 
right  to  do  it  indirectly,  by  withholding  the  payment  of  any 
^ust  debt  she  may  owe  for  gas,  than  she  has  to  accomplish  the 
5ame  object  by  a  direct  seizure  of  the  works  and  their  revenues. 
These  rights  and  duties  may  veiy  appropriately  be  assigned  to 
the  "  gas  department*'  authorized  by  section  60  of  the  consol- 
idation  act.  Whatever  powers  may  be  exercised  over  the  gas« 
works  of  the  other  inoozporated  districts  now  included  within 
the  city  limits,  it  is  clear  that  none  exist  over  those  in  question 
in  this  case,  except  in  subordination  to  the  rights  of  the  lean- 
holders,  as  defined  by  the  ordinance  of  the  seventeenth  of  June, 
1841. 

If  those  rights  have  been  subsequently  modified  by  consent, 
such  modification  furnished  no  ground  for  any  further  devia- 
tion from  the  original  contract  without  consent. 

The  exigency  of  the  case  calls  for  nothing  more  at  present 
than  an  injunction  to  restrain  the  city  of  Philadelphia  from 
attempting  to  take  possession  of  the  gas-works  described  in  the 
Wll,  or  to  interfere  with  the  trustees  therein  named  in  their 
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oontrol  and  management  of  the  said  works,  and  the  incomes 
and  other  funds  belonging  to  the  same,  until  the  farther  order 
of  thiscourt. 

Let  an  injunction  for  that  purpose  issue,  upon  filing  a  bond» 
iriih  security,  in  twenty  thousand  doliaxs,  pursoant  to  the  stat- 
ute in  such  case  proyided. 


BSPK4IS  BY  Imfucation  kot  Fatobkd:  See  Bmee  ▼.  Sekwfkr^  46  Id. 
477;  Rogen  v.  Watrom,  68  Id.  100,  and  note;  DavU  v.  State,  61  Id.  S31. 

OoKTBAOiBi  Validitt  OF  Statutb  iMFAiKiira  Rbmkdt:  Bamgktr  t  iVIe^ 
mm,  58  Am.  Dee.  694;  Wjfnne  v.  Wynne,  58  Id.  66,  and  notes. 

MuviciPAL  CoaroBAnQin  Ektkrixo  into  Pbivatx  o&  ComnaciAL 
ComrBAClB  deal  m  priTate  corporationa  or  indiTidnala,  and  are  subject  to 
the  eame  dnties  and  liabilities:  IndkuuxpoUs  v.  Indianapolie  Oaa  lAghi  C<k, 
66  Ind.  408;  BiU  v.  Boeiom,  122  Maas.  359;  and  the  legialatare  cannot  author- 
iae  the  ▼ic^tioa  of  the  obligation  of  each  contracte:  PhUadelpkia  t.  /be.  64 
Pa.  8t.  181;  tfaoogh  eUioied  to  be  for  the  benefit  of  the  inhabitants  of  th*^ 
msaioipalitji  MnekamM  Nai.  Bank  t.  Jefermm,  1  McCr.  361;  PhOadetpkia 
▼.  CWertBT,  6  WalL  786.    The  above  oases  all  oite  the  principal 
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DoBoa  MAT  Watvs  bis  Statotobt  Pbiyilbsb  or  Kzncpnov  laoir  b> 

aoonoir  of  a  portion  of  lus  property. 
WiiTsa  or  Exxxmoir  ibqm  BzBconair  Madb  at  Tna  Debt  n  Cbbate» 

is  based  oa  the  same  oonsiderataon  as  that  on  wfaioh  rests  the  liability  to 

pay,  and  is  iireTooaUe. 
WAiTxaor  FaiYiLBeB  or  Exbmftion  is  Waiyxb  or  Biobt  to  AriRAisB- 


BBxamr  n  nor  Boum>  to  Bboabd  Claim  or  Dbbtob  rem  BBrcrm  ot 
Bsmmov  Law,  if  the  execntion  in  hii  hands  is  founded  npon  a  jndg- 
BMAt  in  whidi  the  benefit  of  the  exemption  law  has  been  waived  or 


Claim  loa  BBSBrn*  or  Bzbmftiov  ntoM  EzBCunoir  mat  bb  Mai>b  by 

parol  request  to  sheriff  wiien  absent  from  his  office.    It  need  not  be  in 

the  predse  language  of  the  PennsylTania  act  of  1849. 
Uia>Ba  KxBMfTioar  Law,  Tna  roa  Dbbtob  to  Blbct  whether  he  will  re* 

tain  real  or  pewonal  property  is  after  the  appraisers  liaTe  been  snm* 

moned. 

AonoH  against  sheriff  for  refusal  to  hold  an  appraisement  of 
plaantifl*s  properly,  under  the  exemption  law  of  1849,  after  a 
request  made  for  that  purpose.  In  the  body  of  the  judgment 
on  whioh  the  exeoution  in  this  ease  was  issued  was  a  wairer  of 
the  plaintifrs  statutory  right  to  retain  a  oertain  amount  of  prqh 
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erij  M  exempt  from  exeoution.    The  remaining  fMte  me  eteted 
in  the  opinion. 

WaU8  and  Parker,  for  the  plaintilT  in  error. 

Jf.  W.  Penrotteani  A.  B,  Sharpe,  for  the  defendant  in  error. 

By  Conrty  Stbono,  J.  The  principal  question  presented  by 
this  record  is,  whether  a  sheriff,  who  has  sold  property  nnder 
an  ezeoation  founded  upon  a  judgment  in  which  the  debtor  has 
waiTed  the  benefits  of  the  exemption  act  of  April  9,  1849,  is  in 
fault  for  refusing  an  appraisement  and  making  the  sale  after 
notice  by  the  debtor  that  he  claimed  the  benefits  of  the  law. 

It  is  di£9cult  to  perceiye  how  the  debtor  can  complain  of  any 
act  which  the  law  required  the  sheriff  to  do,  or  of  any  omission 
which  he  himself  authorized.  Notwithstanding  the  doubts 
which  haye  sometimes  been  expressed,  it  is  now  generally  con* 
ceded  that  the  statutoiy  privilege  of  the  exemption  of  a  portion 
of  his  property  from  levy  and  sale  under  execution  is  one  which 
a  debtor  may  waive.  When  made  at  the  time  the  debt  is 
created,  the  waiver  is  based  upon  the  same  consideration  as  that 
upon  which  rests  the  liability  to  pay,  and  is  therefore  irrevocable. 
Such  a  waiver  is  a  contract  that,  so  far  as  regards  the  judgment 
creditor  in  whose  favor  it  is  made,  the  debt  shall  be  collectible 
in  the  same  manner  as  if  the  act  of  April  9,  1849,  had  never 
been  passed.  Against  an  execution  issued  ux>on  such  a  judg- 
ment, it  is  conceded  that  the  debtor  has  no  right  to  retain  any 
portion  of  the  property  which,  without  the  act,  would  be  liable 
to  levy  and  sale;  nor  has  he  any  more  right  to  an  appraisement. 

A  release  of  the  privilege  of  exemption  is  a  release  of  the 
right  to  an  appraisement,  for  the  latter  is  inseparable  from  the 
former. 

If  it  be  argued  that,  though  the  debtor  has  abandoned  his 
right  to  a  properly  exemption  as  against  one  judgment  creditor, 
it  remains  against  any  execution  issued  upon  a  subsequent  judg- 
ment, it  may  be  conceded.  But  what  is  the  right?  It  is  to 
retain  propcorty  appraised  under  an  execution  upon  which  there 
has  been  no  waiver.  The  privilege  of  the  debtor  is  a  statutory 
one,  and  does  not  extend  beyond  the  statute.  Neither  the  first 
judgment  creditor  nor  the  sheriff,  who  is  his  agent  to  enforce 
payment,  has  any  concern  with  subsequent  judgments.  He  may 
not  know  of  their  existence,  and  even  if  he  does,  his  rights  are 
superior  and  are  not  affected  by  them.  If  no  new  judgments 
have  been  entered,  then  it  must  be  admitted  that  the  debtor 
after  waiver  has  uo  right  to  demand  an  appraisement.    If  ho 
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oontrol  and  management  of  the  said  works,  and  the  incomes 
and  other  funds  belonging  to  the  same,  untU  the  farther  order 
of  this  court. 

Let  an  injunction  for  that  purpose  imue,  upon  filing  a  bond» 
with  securitjy  in  twenty  thousand  doliaxB,  pursuant  to  the  stat- 
nie  in  such  case  provided. 


RBPSA.L8  BT  Impucatiok  vot  Favobkd:  See  Bmee  v.  SdmjfUr^  46  Id, 
477;  Rogen  v.  Wairwu,  58  Id.  100,  and  note;  Daims  v.  iS^ole,  61  Id.  331. 

OoKTaAOiBi  Validitt  or  Statute  Imfaikiko  Rsmkdt:  Bamgkar  t  iTei- 
mm^  62  Am.  Deo.  694;  Wynne  v.  Wym^  58  Id.  66,  and  notes. 

MimiciPAL  CoaroBATioNS  Entering  ihto  Pbivats  ob  Commkbcial 
CoKTBACTB  deal  at  private  corporations  or  indiyidnals,  and  are  snbject  to 
the  same  duties  and  liabilities:  IndicmapoUs  ▼.  Inditmapolis  0€u  lAgkt  Co., 
66  Ind.  406;  HiU  v.  JSoifojt,  122  Mass.  359;  and  the  legislatare  cannot  author* 
ize  the  Tiolation  of  the  obligation  of  snch  oontnusts:  Philadelphia  ▼.  /be,  64 
Pa.  81  181;  thoagh  elaioMd  to  be  for  the  benefit  of  the  inhabitants  of  the 
msnioipalitjr;  Medhemktf  NaL  Bank  v.  Jefermm,  1  MoCr.  361;  PhOadelphit 
r.  Odtteetar^  5  WalL  786.    The  above  oases  all  cite  the  prinoipal 


Bowman  v.  Smilet. 

[81  PaSSBILVAWA  SZASX.  S9B.] 
DOBOB  MAT  WaIYB  BIS  StATOTOBT  PBIYILBaB   OF   BZIMPTIOir   VBOK   Rz» 

Bounov  of  a  portion  of  his  property. 
Waivbb  Of  BzxMpnoN  tbom  Bzbcutiok  Madb  at  Timb  Debt  is  Cbbatbb 

is  based  on  the  same  oonsiderataon  as  that  on  wfaioh  rests  the  liability  ts 

pay,  and  is  imvooable. 
Waivbb  or  Fbiyilmb  or  Exemption  is  Waivbb  or  Biobt  to  Apibaisb-> 


Bbbbiff  n  HOT  BouHD  TO  H«ftAnp  Claim  or  Dbbtob  iob  Bbnepits  or 
BxBHPTiov  Law,  if  the  ezeontian  in  Ids  hands  is  founded  npon  a  jadg- 
mmt  in  iHiioh  the  benefit  of  the  exemption  law  has  been  waived  or 


Claim  iob  Bbbbrt  or  Exemption  fbom  Bxbcution  mat  bb  Made  by 

parol  request  to  sheriff  when  absent  from  his  offioe.    It  need  not  be  ta 

the  predse  language  of  the  Pennsylvania  act  of  1849. 
Ubi>bb  Bxxmption  Law,  Time  fob  Debtob  to  Elect  whether  he  will  re* 

tain  real  or  peisonal  property  ii  after  the  appraisen  have  been  snm-^ 

mooed* 

AoTiov  agtinst  sheriff  for  refusal  to  hold  an  appraisement  of 
plaantifl*B  property,  under  the  exemption  law  of  1849,  after  a 
request  made  for  that  purpose.  In  the  body  of  the  judgment 
on  which  the  exeoution  in  this  case  was  issued  was  a  waiver  of 
the  plaintifTs  atatutoxy  right  to  retain  a  certain  amount  of  prop* 
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eriy  as  exempt  from  exeoation.    The  remaining  taeta  aie  elated 
in  the  opinion. 


Waiis  and  Parker ^  for  the  plaintiff  in  error. 

M.  W.  Penrofneand  A,  B,  Sharpe^  tot  the  defendant  in  error. 

By  Conrty  Stbono,  J.  The  principal  question  presented  by 
this  record  is,  whether  a  sheriff,  who  has  sold  property  under 
an  exeoation  founded  upon  a  judgment  in  which  the  debtor  has 
waived  the  benefits  of  the  exemption  act  of  April  9,  1849,  is  in 
fault  for  refusing  an  appraisement  and  making  the  sale  after 
notice  by  the  debtor  that  he  claimed  the  benefits  of  the  law. 

It  is  difficult  to  perceive  how  the  debtor  can  complain  of  any 
act  which  the  law  required  the  sheriff  to  do,  or  of  any  omission 
which  he  himself  authorized.  Notwithstanding  the  doubts 
which  have  sometimes  been  expressed,  it  is  now  generally  con- 
ceded that  the  statutoiy  privilege  of  the  exemption  of  a  portion 
of  his  property  from  levy  and  sale  under  execution  is  one  which 
a  debtor  may  waive.  When  made  at  the  time  the  debt  is 
created,  the  waiver  is  based  upon  the  same  consideration  as  that 
upon  which  rests  the  liability  to  pay,  and  is  therefore  irrevocable* 
Such  a  waiver  is  a  contract  that,  so  far  as  regards  the  judgment 
creditor  in  whose  favor  it  is  made,  the  debt  shall  be  collectible 
in  the  same  manner  as  if  the  act  of  April  9,  1849,  had  never 
been  passed.  Against  an  execution  issued  upon  such  a  judg- 
ment, it  is  conceded  that  the  debtor  has  no  right  to  retain  any 
portion  of  the  property  which,  without  the  act,  would  be  liable 
to  levy  and  sale;  nor  has  he  any  more  right  to  an  appraisement. 

A  release  of  the  privilege  of  exemption  is  a  release  of  the 
right  to  an  appraisement,  for  the  latter  is  inseparable  from  the 
former. 

If  it  be  argued  that,  though  the  debtor  has  abandoned  his 
right  to  a  property  exemption  as  against  one  judgment  creditor^ 
it  remains  against  any  execution  issued  upon  a  subsequent  judg- 
ment, it  may  be  conceded.  But  what  is  the  right?  It  is  to 
retain  property  appraised  under  an  execution  upon  which  there 
has  been  no  waiver.  The  privilege  of  the  debtor  is  a  statutory 
one,  and  does  not  extend  beyond  the  statute.  Neither  the  first 
judgment  creditor  nor  the  sheriff,  who  is  his  agent  to  enforce 
payment,  has  any  concern  with  subsequent  judgments.  He  may 
not  know  of  their  existence,  and  even  if  he  does,  his  rights  are 
superior  and  are  not  affected  by  them.  If  no  new  judgments 
have  been  entered,  then  it  must  be  admitted  that  the  debtor 
After  waiver  has  no  right  to  demand  an  appraisement.    If  he 


( 


740  Bowman  t;.  Smilet.  [Pi 


oannot  do  this  directly,  surely  he  can  indirecUj  obtain  no  grater 
rights  against  the  first  judgment  creditor  or  the  sheriff,  hj  ooa- 
f easing  other  judgments. 

The  act  of  assembly  provides  that  when  an  appraisement  is 
made,  the  compensation  of  the  appraisers  shall  be  charged  ti 
costs  of  the  proceedings  under  the  execution.  Of  course  it 
is  to  be  deducted  from  the  proceeds  of  sale,  and  from  the  plaint- 
iff if  there  be  not  property  sufficient  to  pay  the  debt;  yet  the 
purpose  of  the  waiver  was  to  protect  the  plaintiff  against  this 
very  liability. 

It  must  then  be  held  that  a  sheriff  is  under  no  obligation  to 
regard  a  claim  by  a  debtor  to  the  benefits  of  the  act  of  aasem-         "g 
bly»  when  that  claim  is  asserted  against  an  execution  founded  i 

upon  a  judgment,  in  which  the  exemption  provided  in  the  act 
has  been  waived  or  released.  If  the  consequence  be  that  the 
debtor  may  lose  the  benefits  of  the  act  entirely,  the  answer  is, 
that  the  loss  is  a  necessary  result  of  his  own  act.  He  may  re- 
deem himself  from  that  consequence  by  paying  the  first  judg- 
ment If  he  neglects  to  do  that,  he  suspends  his  no^hts  upon 
the  chance  that  an  execution  may  be  issued  upon  a  subeeqnent 
judgment  in  which  there  is  no  waiver. 

Following  these  principles,  we  are  led  to  the  conclusion  that 
the  court  below  erred  in  instructing  the  jury  that  the  sheriff^ 
having  failed  to  regard  the  notice  given  him,  was  responsible  in 
damages.  The  plaintiff  below  had  taken  his  case  out  of  the  act 
of  assembly,  and  had  no  longer  a  right  either  to  an  exemption 
or  appraisement.  This  view  of  the  case  disposes  of  the  whole 
controversy.  We  add,  however,  that,  in  our  opinion,  the  re- 
quest of  Uie  debtor  would  have  been  a  sufficient  oomplianoe 
with  the  act  of  assembly,  if  he  had  been  entitled  to  make  a 
request.  The  proof  was,  that  he  met  the  sheriff  on  the  publio 
square,  and  told  him  that  he  claimed  the  three-hundred-doUar 
law.  If  the  act  had  required  the  request  to  be  made  in  writing, 
and  at  the  sheriffs  office,  it  might  have  made  the  process  more 
convenient,  and  given  rise  to  less  litigation.  But  the  act  makes 
no  such  requisition,  and  we  cannot  legislate  even  to  improve  an 
act  of  assembly. 

That  the  debtor  did  not  employ  the  precise  language  of  the 
•ot  is  of  no  consequence— his  demand  was  of  like  signification. 
!rhe  time  to  elect  whether  he  would  retain  real  or  personal 
property  was  after  the  appraisers  had  been  sununoned.  Nor 
are  we  aUe  to  discover  why»  in  such  an  action  of  trespass  upon 
iha  ease,  a  judgment  might  not  be  rendered  against  one  of  two 
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joint  defendants;  but  for  the  reasons  first  mentioned,  the  judg- 
ment must  be  reversed. 

Judgment  reyersed,  and  a  venire  de  novo  awarded* 


Waiveb  bt  Ooimuo*  ot  TBOBnonvw  Ezmmov  nuxM  Bxiocnov.— 
For  a  general  ezpoeition  of  the  law  on  this  subject,  see  Freeman  on  Ezeea« 
tiona,  aec.  216;  and  Thompson  on  Homesteads  and  Ezemptiooa,  sect.  440 
•t  aeq. 

The  question  whether  a  party,  in  executing  a  note  or  other  contract^  may 
WttiTe  his  prospectiTe  right  of  exemption  from  execution,  has  been  a  matter  of 
Judicial  investigation  to  a  eoosiderable  extent^  and  the  deoisions  in  the  differ- 
ent states  have  been  somewhat  conflicting.  Id  Freeman  on  Executions,  sec. 
216,  the  author  says:  "It  is  quite  possible  that  such  an  agreement,  if  made 
by  a  single  man— one  who  had  no  one  but  himself  to  suffer  for  his  improvi- 
dence— would  be  generally  sustained."  The  policy  of  the  exemption  laws, 
however,  seems  to  be  to  provide  for  a  man's  family,  or  for  his  own  absolute 
necessities  in  case  of  misfortune,  and  the  result  of  the  cases  now  seems  to  be 
opposed  to  such  contracts,  on  the  ground  of  public  i>olicy. 

In  several  states  it  is  asserted  generally  that  an  exemption  is  a  personal 
privilege  which  the  debtor  may  waive  at  pleasure.    But  the  cases  in  which 
this  general  statement  appears,  except  in  those  from  Pennsylvania,  are  not 
cases  involving  the  validity  of  a  prospective  waiver  by  contract  of  exemption 
rights.    In  SpUley  v.  /Vosf,  5  MoCrary,  43,  49,  the  court  say:  "The  general 
doctrine  is  recognized  that  exemption  laws  are  grants  of  personal  privile^ea 
to  debtors,  which  may  be  waived  by  contract  or  surrender,  or  by  neglect  to 
claim  before  sale.'*    But  though  the  court  in  this  case  seems  inclined  to  thia 
view,  the  case  cannot  be  taken  as  an  authority  on  the  question  under  discus* 
sion,  as  the  real  question  involved  in  the  case  was  whether  a  wife  had  such 
an  interest  in  a  homestead,  under  the  Nebraska  statute,  as  to  make  it  neces- 
sary to  join  her  in  a  proceeding  to  subject  the  homestead  property  to  Judicial 
sale.     The  court  held  that  the  homestead,  under  such  statute,  is  a  right  be* 
longing  personally  to  the  head  of  the  family,  and  not  to  the  family,  and  that 
therefore  the  husband,  as  the  head  of  the  family,  might  waive  by  agreement 
or  otherwise  his  ligfit  to  have  the  homestead  exempted  from  execution.    Th« 
leading  case  holding  that  a  person  may  waive  his  prospective  right  of  exemp- 
tion, and  which  is  followed  by  all  the  cases  in  the  same  oonrt^  and  establishes 
the  law  of  Pennsylvania  In  regard  thereto,  is  Case  v.  Dunmore,  23  Pa.  St. 
04,  the  court,  per  Lewis,  J.,  £^ving  the  following  reasons  for  its  opinion: 
«  Where,  at  the  time  of  ooaitracting  the  debt,  he  [the  debtor]  agrees  to  waiva 
the  benefit  of  the  exemption — and  this  forms  the  grouid  of  the  credit  given 
to  him — ^the  injustice  of  permitting  him  to  violate  his  contract^  and  thus  to 
defraud  his  creditor,  is  too  palpable  to  need  illustration  or  to  require  the  aid 
of  preoedents  to  discountenance  it.    Notwithstanding  the  benevolent  provis« 
ions  of  the  statute  in  favor  of  unfortunate  and  thoughtless  debtors,  it  was 
far  from  the  intention  of  the  legislature  to  deprive  the  free  citisens  of  the 
state  of  the  rights  upon  dne  deliberation,  to  make  their  own  contracts  in  their 
own  way,  in  regard  to  securing  the  payment  of  debts  honestiy  due.    Gred« 
iters  are  still  recognized  as  having  some  rights;  and  it  Ib  not  the  intention  of 
the  legislature  to  destroy  them  by  impairing  the  obligation  of  contracts.    II 
frequentiy  happens  that  the  creditor  is  more  in  need  of  public  sympathy  thao 
the  debtor.    When  a  poor  man  is  unjustly  kept  out  of  money  due  to  him, 
the  distress  arising  from  ths  want  of  it  is  often  greater  than  that  caused  to 
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the  other  partj  by  its  coUeetion.  IX  the  suffering  was  faot  equal,  it  is  pUia 
that  one  man  shoiJd  not  suffer  for  the  follies  or  the  misfortunes  of  another; 
«Tery  one  should  bear  his  own  burden.  The  statute  which  exempts  dobton 
from  the  operation  of  this  principle  did  not  take  away  from  them  the  right 
to  waiye  the  priTilege  thus  oonf erred  whenever  their  oooscienoes  or  their 
aiecesaitiea  prompted  the  waiver: "  See  also  McKinnejf  t.  Header^  6  WattB» 
40;  Cam  t.  Vumnore,  23  Pa.  St.  93;  Laud^s  Appeal^  24  Id.  426;  8.  a,  44 
Id.  396;  Bowman  ▼.  Snuley,  3!  Id.  225;  &  a,  3  Qiaat  Cab.  132  (ths  princi- 
pal ease);  SheU^M  Appeal,  36  Pa.  St.  373;  B«gle  ▼.  WenU,  55  Id.  369; 
iyKaa  T.  Craig^  66  Id.  161;  Adams  ▼.  Bacheri,  83  Id.  524;  ITkUe  Deer  Ower^ 
^eer^s  Appeal,  96  Id.  191.  While,  as  abore  /itated,  this  is  the  accepted  rale 
«n  Pennsylvania^  and  is  followed  in  all  the  Pennsylvania  oases,  still  even  in 
that  court  the  rule  was  regretted  in  a  subsequent  oase^  where  ths  ooort^  per 
Woodward,  J.,  said:  "  Perhaps  it  would  have  been  well  if  the  oourt  had  set 
t>ut  by  denying  the  capacity  of  the  debtor  to  waive  the  statutoiy  exsmptioB 
in  favor  of  any  creditor.  It  might  have  been  uiged  in  support  of  such  a 
view,  that  the  legislature  intended  a  benefit  to  the  family  of  the  debtor  rather 
than  to  the  debtor  himself;  and  that  his  caprice  or  will,  tempted  as  they 
might  be  by  ths  creditor,  should  not  defeat  the  legislative  benefaction  in  favor 
«f  those  who  wars  dependent  upon  him:"  SheUjfs  Appeal,  36  Pa.  St.  3S0. 

But  the  general  doctrine  of  the  Pennsylvania  courts  does  not  seem  to  be 
favored  in  most  of  the  other  states.  In  Alabama  a  stipulation  ocmtained  in 
«  note  whereby  ths  maker  waives  all  right  to  exemption  is  recognised  m 
Proton  V.  LeUdk,  60  Ala.  813;  but  an  exandnation  of  the  code  of  that  stats 
shows  that  sudi  waiver  is  expressly  authorized  by  it^  So  in  Houmgion  v. 
ITv^,  24  Kan.  379,  where  it  was  held  that  a  lessee  by  waiving  in  a  lease  all 
right  of  exemption  from  seizure  for  rent  might  lose  his  property  on  exeontioa, 
the  decision  was  baaed  on  a  special  statute  so  providing. 

In  New  York,  Illinois,  Florida,  Iowa,  Kentucky,  Tionisiana,  North  Oars- 
lina,  Tennessee^  and  Wisoonsin,  it  has  been  expressly  held  that  a  person  can- 
not, by  agreement^  waive  his  prospective  right  to  exemption  from  execotionf 
^neeUe  v.  Newoomb,  22  N.  T.  249;  Oraiqford  v.  Loctwood,  9  How.  Pr.  517; 
JSarper  v.  Ltal,  10  Id.  282;  Carter  v.  Carter,  20  Ha.  558;  Pkdpe  v.  Phipe^ 
72I1L  546;  Sedd  v.  iTe^  82Id.  147;  CmUe  v.  O^Brkn,  20  Iowa,  376;  Mfm- 
4e^  V.  BagoMi,  10  Bush,  166;  Xendb  v.  WaXher,  15  La.  Ann.  245;  Van  ITtdUi 
V.  XofMiry,  29  Id.  330;  Hardki  v.  Wo(f,  Id.  838;  Branch  v.  TcmSuucm,  71 
N.C.  388;/)«miyv.fP%tf€^2Ckadw.  283;iraflsoett  v.J?0ed;7Wis.5&    Ths 
leading  case^  and  that  which  has  been  followed  in  the  other  courts,  is  Eneelk 
V.  Hewoomb,  fl2  N.  Y.  250.    Ths  opinion  is  by  Denio^  J.,  and  as  follows: 
*"  The  statutes  which  allow  a  debtor,  being  a  householder,  and  having  a  famfly 
for  which  be  provides,  to  retain,  as  against  the  legal  remedies  of  lus  czediton^ 
-osrtain  articles  of  prime  necessity  to  a  limited  amount,  are  based  upon  views 
of  policy  and  humanity,  which  would  be  frustrated  if  aa  agreement  Uke 
that  contained  in  these  notes  [expressly  waiving  the  right  of  examptionl 
•entered  into  in  oonneotion  with  the  prinflipsl  eontrad^  should  be  sasfeuned. 
Jl  few  words  contained  in  any  note  or  oUigation  would  operate  to  change  the 
law  between  those  parties,  and  so  far  disappoint  the  intentions  of  the  legisla- 
ture.   If  effect  shall  be  given  to  such  provisioos,  il  is  likely  tiiat  they  wffl  be 
generally  inserted  in  obligationa  for  small  demands,  and  in  that  way  ths 
policy  of  the  law  will  be  oompletsLy  overthrown.    Bvsiy  honest  man  who 
<»ntraots  a  debt  expects  to  pay  it^  and  believes  hs  will  be  able  to  do  so  witt- 
«ut  having  bis  property  sold  on  sxsctttion.    No  one  worthy  to  be  tmsted 
would  therefore  be  apt  to'objeot  to  a  clause  subjeoting  aO  his  property  ts 
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Iffj  oB«iMnliioalik  oaw  of  non^paynmit.  It  wis  agUail  tha  aoaaequoneai 
of  this  OTw^iwnMiMOft,  and  the  iMdinMi  of  men  to  make  oontrMto  whidi 
mmj  dapirro  them  and  tbelr  funflim  of  artiolas  indigpoewMw  to  their  ooui* 
IdtI^  that  tho  legiriatnra  bad  nndortakeii  to  intwpoao.    Whoa  a  man's  laaft 

ummitioB  on  a  Jadgmant  rendnod  on  mdi  a  note,  it  ia  no 
to  my  that  it  was  done  pnrmant  to  his  oonmnt^  freely  giren, 

ho  oontracted  tho  debt.    The  law  was  dimgnod  to  pcoteet  him  againal 
Ua  ofwn  Improvidenoo  in  ginng  anoh  conaent.    Iho  atatntea  eontain  many 
of  legialation  baaod  npon  tho  aamo  motiTea.    The  lawa  againat 

r,  thoae  which  forbid  impriaonment  for  dobt^  and  thoae  which  allow  a 
radempftioii  after  the  mle  of  land  on  aoceoationy  are  of  thia  dam.  Bo  of  tho 
fiineipla  originally  introdnoed  by  oonrta  of  equity,  and  which  had  been  long 
mtafaUahod  in  all  oonrta»  to  the  eflfoet  that  if  one  oonvey  land  aa  aeoority  for 
a  dabti  and  agrw  that  lua  deed  ahall  beooma  abadlnte  if  payment  ia  not  made 
fay  tho  day.  he  ahall  alill  bo  entitled  to  redeem  on  paying  tho  debt  and  inter- 
eat;  and  ao  alao  with  ezeontory  oontraota  without  conaideFation,  to  make  gifta 
and  the  like.  In  thaae  oaae%  the  lawa  aeek  to  mitigate  the  conaeqaenoeo  of 
man'a  thonahrtomninai  and  improvidonoep  and  it  doea  noi»  I  think,,aUow  ita 
poliey  to  bo  eraded  by  any  langnage  whidi  may  be  inaorted  in  tho  contract. 
It  ia  not  alwaya  eqnally  oarefol  to  ahidd  perMoa  from  thoae  acta  which,  in- 
ateadof  being  promiaMBy  in  their  diaraoter  and  proapectiTe  in  their  operation, 
take  efleet  immediately.  Onemay  tamoathialaatoowoneaceoationyor  may 
Taloaan  an  oqnity  of  redemption,  and  he  will  be  boond  by  the  act.  In  thna 
diacriminating^  the  law  takea  notice  of  the  readinem  with  whidi  aangnJne 
and  inoaationa  men  will  make  impnmdant  oontrada  whidi  look  to  the  fatora 
for  their  oonaammation,  whan,  if  the  reaolto  were  to  be  preaently  realiaedv 
they  would  not  enter  into  tiiem  at  all.  If*  with  the  cooaaqnencaa  imme- 
diately before  them,  they  will  do  the  aol^  they  will  not  generally  be  allowed 
to  rataaot^  it  being  anppoaed  in  aooh  oaaea  that  Talid  raaaona  for  the  tranaao- 
tion  may  haTe  eadafeed,  and  that  at  all  %vant8  the  party  waa  not  under  the 
iUnakm  which  iliiliwii*?  of  time  ereatea.  Ordinarily  men  are  held  to  thair 
azeentoty  aa  weU  aa  to  their  executed  oontraota.  But  in  a  lew  ezeeptional 
oiem,  wliere  the  temptation  ia  greal^  or  the  oonaequencea  peouliariy  ineon* 
vaniait^  partlm  are  not  allowed  to  make  valid  proapeotfre  agreements  Urn 
preeent  ia^  in  my  opinion,  one  of  thoae  oaaea.  Before  the  paamga  of  the 
eiamption  law8»  oontraota  for  tiie  payment  of  money  at  a  future  time  in- 
TdTod  the  conaequance  that  all  the  debtor'a  pwipeity,  without  exception, 
night  be  taken  on  execution  in  caae  of  de&ult.  By  the  atatutea  exempting 
eartain  property,  the  l^giaUtura  in  dfoot  determined  that  it  waa  inexpediHit 
to  allow  eontraeta  entailing  auoh  reaulta;  and  tUa  waa  done  by  proriding 
tibat  property  of  limited  Talue  diould  not  be  taken.  Partiea  cannot  now 
rtipulatir  that  their  oontraota  diaU  haTO  the  aame  effect  aa  under  the  former 
hw,  for  that  would  be  hoatOe  to  the  poli^thua  eatabliahed.*  To  the  aame 
eibei^  aee  IToodbiarti  T.  iTttrray,  18  Jbhna.  400.  Inthlalaatoaeeitiaahown 
ifaat  the  New  Toik  law  entitled  only  a  houadceeper  with  a  family  to  the 
bnadt  d  audi  exemptiona.  Such  ia  alao  the  law  in  Kentueky»  and  in  ifoflv- 
^  T.  iikvmH  10  Buah.  158^  it  ia  aaid  that '<  the  kgidatuie  certainly  intended 
fay  the  enactment  of  auoh  lawa  to  proride  more  for  the  dependent  famity  of 
the  debtor  than  the  debtor  himadf ."  Contraoti  to  waivo  the  b«idlti  of 
aBoh atatutea araagdnat  publio polloyi  andare  Toid:  Id.  "Urn  owner  may, 
if  he  ohooaiia,  adl  or  olherwiae  diapoaa  of  any  property  he  may  haTO^  how* 
eter  mndi  Ua  funily  may  need  it,  but  the  law  will  not  aid  Urn  in  that 
n^g^  wot  penaU  him  to  eontnMt  in  advanoe  that  hie  creditor  may  uaa  the 
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proceaa  of  the  ooart  to  deprive  bis  family  of  its  benefit  and  nee,  when  a» 
exemption  law  baa  been  created  in  their  faTor:"  Becht  t.  KeUff,  82  111.  147 
and  see  CurliU  t.  O'Brien,  20  Iowa,  37G.  In  these  agreements  "there  is  n» 
description  of  property,  no  agreement  to  sell  or  make  title  to  anything  so 
that  speciflo  performanoe  is  oat  of  the  case.  The  sgreement  is  to  waive  a 
right  in  contravention  of  state  policy,  which  agreement  this  court  cannot 
undertake  to  enforce:*  Branch  v.  TomUiwoiu  77  N.  C.  388. 

Tbe  case  of  Carter  v.  Carter,  20  Fla.  658^  reviews  all  the  aathccities  very 
fully,  and  the  judges  arrive  at  the  condnsion  that  the  ressoning  of  tbe  Nev 
York  courts  and  those  following  them  is  sound,  and  that  contracts  to  waive  tbe 
prospective  benefit  of  an  exemption  are  absolutely  void  and  not  enforceable. 

In  MoxUy  v.  Ragan,  10  fiush,  158,  the  court,  in  criticising  the  doctrine  of 
the  Pennsylvania  caBos,  say:  **  It  is  true  that  authorities  entitled  to  grest 
consideration  "  held  such  contracts  to  be  valid,  but  "  the  reasoning  in  those 
cases  is  not  sound  in  principle,  or  in  accordance  with  a  just  and  enlightened 
jurbprudenoe.  It  is  maintained  in  these  cases  that  the  exemption  of  pro^ 
erty  from  liability  for  debt,  being  a  personal  privilege,  the  waiver  of  snch 
privilege  by  contract  containing  stipulations  that  hold  fast  for  the  creditor 
every  species  of  property  the  debtor  may  thereafter  possess,  which  the  law 
has  exempted,  is  neither  contrary  to  law  nor  forbidden  by  public  policy. 
The  right  to  plead  the  statute  of  limitations  is  a  personal  privilege,  but  will 
it  be  insisted  that  an  agreement  or  promise  never  to  plead  the  statnte  is 
binding  ?  If  so,  one  would  only  have  to  agree  with  thoee  who  promise  te 
pay,  verbally  or  in  writing,  that  the  statute  of  limitations  should  never  be 
relied  on,  or  the  claim  to  exempted  property  asserted,  in  order  to  render 
nugatory  these  wholesome  laws." 

The  court  in  Carter  v.  Carter,  20  Fla.  668,  in  dosing  its  review  of  the  aa- 
thorities  on  this  subject,  says:  "  In  view  of  the  recognized  policy  of  the  states 
in  enacting  exemption  laws,  and  of  the  practically  univenal  concanenoe  of 
the  authorities  on  the  identical  question,  our  conclusion  is,  that  the  waiver 
of  the  benefit  and  protection  of  the  exemption  laws  is  not  valid  to  dafieat  a 
elaim  of  exemption." 

JToTnuteads, — Where  statutes  are  silent,  the  above  rules  will  apply  with 
equal  force  with  reference  to  the  exemption  of  homesteads.  But  sfaioe  in 
most  of  the  homestead  statutes  it  is  provided  that  homesteads  can  be  fjyw*^ 
only  by  the  joint  deed  of  husband  and  wife,  the  matter  is  of  much  less  impor> 
tance,  and  in  cases  of  such  statutes  every  prospective  waiver  of  a  right  to 
claim  the  homestead  as  exempt  is  void. 

Mortgage  or  Pledge  qf  Exempt  Property. — ^There  is  a  wide  distinction  be- 
tween an  agreement  not  to  claim  the  benefit  of  the  exemption  laws  in  respect 
to  a  particular  debt  and  a  mortgage  or  pledge  of  property  made  by  persons 
having  power  to  waive  the  benefit  of  such  statutes.  A  mortgagee  or  pledgee 
acquires  a  lieu,  while  in  the  former  case  there  is  no  lien — ^no  binding  of  Bpe> 
cifio  property.  In  Carter  v.  Carter,  20  Fla.  668,  it  is  said  that  "the  property 
sold  or  pledged  is  designated  and  identified,  and  a  special  interest  is  eroated 
in  favor  of  a  creditor  in  the  particular  article  pledged  or  mortgaged,  and  in 

no  state  is  this  power  of  the  owner  of  personalty  denied When  a  man 

executes  a  mortgage  or  bill  of  sale  upon  certain  specified  property,  the  veiy 
nature  of  the  transaction  Implies  the  exercise  of  discretion  and  the  oontem- 
plation  of  inevitable  consequences.  Such  contracts  are  therefore  nphdd,  as 
well  in  respect  to  real  as  to  personal  property.  We  have  in  sevml  cases 
held  that  a  sale  under  a  mortgage  is  not  a  forced  sale^  beoanse  it  was  a  sale ' 
under  consent^  giving  under  seal,  and  irrevocably  conveying  aa  interest  in  the 
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thing  dMoribed.  Snob  oontraoti  are  regulated  by  law,  and  are  spedfioally 
enforced  in  oonrta  of  equity.  And  by  raoh  tranaaotionfl  men  may,  throngb 
miiifortnne^  become  imporeriabed,  and  tbeir  families  broogbt  to  want  Tbia 
IB  an  incident  of  all  bnman  traniaotions,  vrem  wbere  tbe  utmost  oantion  and 
eiroomspection  are  exercised;  bnt  this  is  not  an  argument  in  f ayor  of  encour- 
aging indiscreet  contraots,  made  with  a  view  to  aa  evasion  of  the  settled  policy 
of  the  state.  Few  men  would  mortgage  tbeir  household  goods  and  tbeir  cbil- 
dzen's  clothes  to  a  hard  creditor,  with  tbeineyitable  result  brought  yiTidly  to 
tbeir  understanding,  but  many  thoughtless  and  improTident  people  might  be 
induced  to  obtain  credit  by  merely  '  waiying  tbe  benefit  of  exemption,'  and 
thus  placing  the  last  blanket,  and  bed,  and  tbeir  own  and  the  children's 
dothing,  at  tbe  mercy  of  a  bard  creditor,  if  an  agreement  like  this  should  be 
sustained."  To  the  same  effect,  see  Ourtii  v.  (yBrkn,  20  Iowa,  876;  Branch  t. 
TimUnmrn,  77  K.  C.  388;  OoUeU  t.  Jonei,  36  Am.  Deo.  686;  Frmi  ▼.  Shaw,  S 
Ohio  St  272. 

Thi  pbinoipal  cask  18  ORXD  in  Bherhair^*  ^pp^  39  Pa.  8t.  613,  SheU^M 
Appeal,  36  Id.  373,  and/iiriBryoii,4  Phila.  229,  tothepointthatinPennsyl- 
Tania  an  exemption  comes  into  existence  only  by  tbe  act  of  tbe  debtor  in  de- 
manding it,  and  that  othendse  it  is  waiyed.  In  ShM^9  Appeal,  36  Pa.  St. 
S78,  and  Qmigwr^*  Appeal,  Id.  470^  it  is  dted  to  tbe  point  that  the  effect  of 
a  waiyer  of  exemption  in  Peu^ylyania  is  that^  so  far  as  tbe  judgment  cred- 
itor is  oonosraadt  m  Judgment  may  be  ooUected  as  though  there  was  mm  ss- 


Gboth  v.  Gygeb. 

[n  PasMBiLyAau  Bkaxb,  971.] 

Non   KUIT    ■■   BXMAHDID   «f  MAKMB  At  HA* 

voBifT,  and  notloe  of  dishonor  must  be  immediately  giyen  to  the  indonsr, 
and  snob  notioe  is  not  dispensed  with  in  a  case  where,  during  the  our- 
xmoy  of  the  note,  the  maker  dies^  and  the  indorser  becomes  his  adminls* 
trator  oroxecutor. 

AflfuiipnT  against  John  Gyger  aa  indorser  of  a  promiflsorj  note. 
Before  matority  of  the  note»  the  maker  died,  and  def endimt  was 
appointed  exeoutor  of  his  will.  The  note,  at  maturity,  was  pre- 
sented for  payment,  and  protested  for  non-payment.  The  ques- 
tion on  the  trial  was  whether  defendant,  as  he  was  the-exeoutor 
of  the  maker,  was  entitled,  as  of  right,  to  notice  of  non-pay- 
ment.   The  remaining  faots  appear  in  the  opinion. 

B,  ani  Bi.  Ohampneyt,  for  the  plaintiff  in  error. 
D.  O.  JEMdmon,  for  the  defendants  in  error. 

By  Oourty  Lownn,  0.  J.  The  principle  upon  which  the  ease 
of  Juniaia  Bank  y.  Hale,  16  Serg.  k  B.  167  [16  Am.  Deo.  668], 
was  dedded  is  oonclusiTe  in  favor  of  the  defendant  below  in  this 
ease,  and  we  disoover  no  sufficient  reason  for  rejecting  it.  That 
might  have  been  decided  upon  its  special  circumstances. 
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but  it  was  not.  It  follows  the  rule  tliat  requires  that  payment 
of  a  note  shall  be  demanded  of  the  maker  at  maturity,  and  that 
notice  of  its  dishonor  shall  be  immediately  given  to  the  indorser, 
and  refuses  to  make  an  exception  in  a  case  where,  during  the 
enrrenoy  of  the  note,  the  maker  dies,  and  the  indorser  beoomes 
hid  administrator. 

And  the  case  of  Sramer  y.  Sandford,  4  Watts  k  S.  328  [89 
Am.  Deo.  92],  makes  no  exception,  while  it  does  recognise  ex- 
isting exceptions,  especially  in  cases  where,  from  the  nature  of 
the  transaction,  it  is  the  duty  of  the  indorser  himself,  in  relation 
to  the  maker,  to  take  up  the  note;  as  in  the  case  of  a  note  for 
his  accommodation,  or  where  funds  haye  been  put  into  his  hands 
for  the  purpose  of  paying  it,  or  in  some  way,  as  between  him 
and  the  maker,  he  has  become  the  real  debtor.  In  such  cases, 
he  will  have  to  pay  first  or  last,  notice  or  no  notice,  and  there- 
fore notice  can  be  of  no  use  to  him,  and  its  omission  can  do  him 
no  harm:  Barclay  y.  Weaver^  19  Pa.  St  400  [57  Am.  Deo.  661]; 
FcAand  y.  Boyd,  23  Id.  476. 

The  principle  of  such  exceptions  does  not  apply  to  an  indorser 
who,  during  the  currency  of  the  note,  becomes  the  executor  or 
administrator  of  the  maker.  As  executor,  he  is  not  personally 
bound,  and  the  purpose  of  demand  and  notice  is  to  make  him 
so,  and  to  warn  him  of  the  fact  that  the  holder  looks  to  him  in- 
diyidually.  This  may  not  aid  him  in  saying  anything  out  of  the 
maker's  estate;  but  it  warns  him  to  calculate  and  arrange  his 
own  with  reference  to  it.  Without  such  notice,  most  of  men, 
when  they  are  not  themselyes  the  true  debtors,  would  suppose 
themselyes  discharged,  and  would  be  yery  much  surprised  to  find 
themselyes,  after  fiye  years  perhaps,  as  it  was  in  Juniaia  BankY, 
Hale,  16  Serg.  k  B.  157  [16  Am.  Deo.  658],  or  perhaps  after  the 
maker's  estate  had  been  distributed  to  oilier  creditors,  sued  as 
indorsers.  We  see  no  adequate  reason  for  making  this  case  an 
exception  to  the  general  rule. 

Judgment  reyersed,  and  judgment  is  now  here  entered  in  f ayor 
of  the  defendant,  with  costs,  and  the  record  remitted. 


PsoimMBT  "SooB,  KaoBBirr  vob  l>tMAjn>  or  PATimrr,  and  aolios  si 
dbhonor,  wfa«M  the  makar  dka  bafon  matozity  of  the  Mtoi  Baa 
JfMiv^  49  Am.  Oaa.  Si7|  2>s»<i  y.  JtaMiMo^  49  liL  9^  SiiA  sola  lOOw 
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Rauch  v.  Llotd. 

[SI  TEMamiLlUOA  BZAXB,mL] 

OonKronm  ov  Tbadt  of  Cabs  ov  ltAn.BftAn  Bbloniiio  lo  Scatb  hM  tte 
Tight  to  direct  «U  the  moTementi  of  the  tnin;  and  the  eiigineer%  teem* 
■fter%  Mid  other  means  employed,  whether  the  motiye  power  is  famished 
hj  the  state  or  not,  are  regarded  as  agencies  employed  hy  him,  end 
therefore  mider  hie  oontrol;  and  for  sn  injiiiy  resnlting  to  a  third  perMtt 
tiuongh  the  negligenee  of  any  of  the  ageneiee  employed  in  the  moriag  or 
management  of  the  oars,  the  oondaotor  and  his  employers  are  liahle. 

WsnU  CONDUCIOB  HAYING  COlfTBOL  OV  BaILBOAD  TbAIH  PsBMIIB  It  TO 

Stahd  oh  Pubuo  Stbixv-cbosbiho,  end  daring  hie  ahsenoe  from  it  a 
teamster  attaches  horses  to  it  snd  mores  it,  a  resnlting  injary  b  as  moch 
the  set  of  the  eondnotor  snd  hie  employers  as  if  he  had  been  present^ 
snd  had  direoted  it  to  be  done.  The  doctrine  of  remote  and  proximate 
eanse  does  not  ariae,  and  has  no  application  to  sach  a  case. 
Law  as  Wkix  as  Publio  Pouct  is  Opfoskd  to  TBAHSPoanns  Usura 
Railroads  so  ss  to  obstract  pablio  highways  and  streets. 

lUTBUVriON    BUBKITTIirO   TO   JoBT    QUBSTIOIT    WhKTHSB    ObSTBUOTIOV    OV 

PiTBuo  Stbxbt  by  sailroad  train  was  ineritable  is  erroneoas,  if  the 
eridsnoe  showed  that  it  ooold  hsTe  been  avoided  by  theexeroiss  of  proper 
care  and  diligence  on  tiie  pert  of  the  eondnotor;  and  it  is  the  dnty  of  the 
ooort  to  instnict  the  Jnry  as  a  matter  of  law  that  sash  obstmetion  is 
onaathorised  and  illegal. 

OwvKBs  ov  Train  ov  Cars  Nbouobettlt  Lirr  Szanbino  on  Pobuo 
Btbrbt-couxbino  are  liable  for  injary  oaosed  therein  to  child  of  tender 
yesrs,  who  attempts  to  pass  nnder  soch  train. 

Cdldbsn  .  abb  not  Bound  bt  Samb  Ritlb  oonobbnino  Nbsuobnob  as  is 
applicable  to  adalts;  and  a  child  of  tender  years  cannot  be  ragarded  as 
gsilty  of  n^igenoe  for  attempting  to  pass  nndsr  a  osr  left  Btsadiqg 
across  a  street,  where  he  had  a  ii|^t  to  psss. 

AonoR  against  railxoad  oompany  for  injiuy  oanaad  Ij  iMgU* 
KOAce.    The  facta  ue  stated  in  the  opinion. 

McDowdl  and  BarJu,  for  the  plaintiff  in  error. 

lUatr  and  Hoffiua,  for  the  defendants  in  error. 

By  CJourt,  Woodward,  J.  The  plaintiff  is  a  minor,  who  snea 
for  an  injury  whioh  he  alleges  was  oaosed  by  the  negligence  of 
the  senrants  of  the  defendants.  On  the  morning  of  the  ninth 
ef  July,  1856,  when  he  was  «bont  six  or  seyen  years  of  age,  he 
was  sent  by  his  father,  who  resides  on  Juniata  street,  in  Holli* 
daysbuig,  to  a  carpenter  shop  in  the  neighborhood,  for  a 
basket  of  shsTings.  He  was  accompanied  by  another  small 
boy.  It  was  necessaiy  for  the  boys  to  cross  the  Allegheny 
Portage  railroad,  which  they  did  by  the  publio  crossing.  On 
tbeir  return  thqr  found  this  passage  blocked  up  by  a  train  of 
laOroad  can.    There  were  twelve  or  thirteen  cars  in  the  train. 


748  BiuoH  V.  Llojd.  (Tenii. 


the  hindmost  or  the  next  to  the  hindmoet  ear  being  on  the 
crossing,  and  immediately  behind  this  train  there  was  a  train 
of  empty  coal  cars.  The  boys  attempted  to  pass  under  the  ear 
that  stood  on  the  crossing,  and  whilst  in  the  act  of  doing  so, 
Qreen,  who  was  McFadden's  driyer,  having  hitched  horses  to 
the  foremost  car,  started  the  train,  and  the  wheels  of  one  or 
more  of  the  cars  passed  over  both  of  the  feet  of  the  plaintiff, 
crushing  them  in  such  manner  that  to  save  his  life  both  legs 
had  to  be  amputated. 

The  defendants,  whom  he  sues  for  damages,  are  transporters 
on  that  railroad,  having  a  warehouse  at  Hollidaysburg,  and  were 
the  owners  of  the  cars  and  the  lumber  with  which  they  were 
laden.  Their  agent  or  conductor,  Patrick  Hays,  had  brought 
the  train  to  that  point,  had  stopped  them  where  the  boys  found 
them,  and  had  gone  to  his  breakfast,  leaving  them  for  half  an 
hour  with  nobody  in  charge.  It  seems  that  the  general  usage 
of  the  road  is  for  cars  to  run  down  from  ^aysport  to  the  vicin* 
ity  of  the  warehouses  by  their  own  gravity,  and  that  they  are 
hauled  from  where  they  stop  to  the  proper  warehouse  by  horses. 
McFadden  keeps  horses  for  this  purpose,  and  serves  not  only 
these  defendants,  but  all  the  transporters  at  Hollidaysburg. 
This  is  a  brief  outline  of  the  material  facts  of  the  case* 
The  instructions  which  the  learned  court  gave  to  the  juiy  may 
be  summed  up  under  three  heads,  as  follows: 

1.  Assuming  it  to  be  true  that  the  cars  were  unlawfnllj 
obstructing  the  public  crossing  or  highway,  that  was  not  the 
direct  or  immediate  cause  of  the  injury,  but  the  moving  of  the 
cars  by  McFadden 's  driver  was  the  proximate  cause;  and  thai 
McFadden  and  his  driver  were  not  the  agents  of  the  defendants, 
for  whose  negligence  the  defendants  would  be  responsible. 

2.  That  it  was  a  question  of  fact  whether,  though  the  can 
were  upon  the  crossing,  they  were  an  unlawful  obstruction  faj 
the  defendants  or  their  servants.  This  would  depend  upon  the 
question  whether  it  might  reasonably  have  been  avoided. 

3.  But  assuming  the  defendants  to  have  unlawfully  obstructed 
the  crossing,  and  that  such  obstruction  was  the  proximate  cause 
of  the  injuiy,  the  question  recurred.  Was  there  concurring  neg. 
ligence  on  the  part  of  the  plaintiff?  or  in  other  words,  might 
it  not  have  been  avoided  by  the  exercise  of  ordinaiy  care  by  the 
plaintiff? 

On  this  head  the  learned  judge,  with  an  intimation  of  hie 
own  opinion  the  other  way,  recognized  the  position  of  the 
plaintiffs  counsel — that  the  negligence  or  vrant  of  ordinary 
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care  of  plaintiff,  which,  concurring  with  the  negligence  of  the 
defendants,  would  destroy  the  right  of  action,  was  to  be  judged 
of  from  all  the  oiroumstanoes,  and  in  view  of  the  age  and  capa- 
city of  the  party  injured — and  then  restated  the  question  in  these 
words:  **  Has  or  has  not  a  boy,  who  is  capable  of  performing 
an  errand,  sufficient  intelligence  and  discretion  to  know  the 
hazard  of  creeping  under  a  train  of  cars  liable  to  be  started  at 
any  moment?  And  had  or  had  not  the  plaintiff  such  intelli- 
gence and  discretion  ?  And  this  you,  gentlemen,  will  determine 
from  the  evidence,  if  in  coming  to  a  conclusion  the  case  should 
turn  upon  this  question." 

The  plaintiff  had  small  chance  of  a  verdict  under  these  in- 
structions. Indeed,  the  cause  was  decided  against  him  upon 
the  first  head;  for  if  MoFadden  and  his  driver  were  not  defend- 
ants' agents,  and  yet  were  the  authors  of  the  proximate  cause  of 
the  injury,  the  action  should  manifestly  have  been  against  them, 
and  would  not  lie  against  the  defendants. 

The  conclusiveness  of  the  charge  against  the  plaintiff  is  no 
objection  to  it,  if  it  was  right  in  point  of  law.  Whether  it  was 
60  or  not  is  the  question  to  be  considered  upon  the  errors 
assigned;  and  in  considering  it,  I  will  observe  the  same  order 
of  arrangement  the  court  below  did. 

1.  The  distinction  taken  by  the  learned  judge  betwixt  catua 
proxima  and  causa  remota,  correct  enough  as  an  abstract  defini* 
lion  of  law,  strikes  us  as  wholly  inapplicable  to  the  circum- 
stances of  tbis  case. 

The  defendants  were  transporters  on  a  public  highway.  That 
highway  belonged  to  the  state,  and  was  governed  by  the  canal 
commissioners,  who  had  authority  to  employ  all  the  motive 
power  of  the  road,  and  to  prescribe  rules  and  regulations  in  re- 
spect to  all  the  business  of  the  road. 

As  the  cause  was  tried,  or  at  least  as  it  is  presented  on  our 
paper-books,  McFadden's  relation  to  the  road  is  nowhere  ex- 
plained; but  in  the  absence  of  special  information  on  the  point, 
we  will  presume  that  he  was  the  contractor  with  the  canal  com- 
misioners  for  the  supply  of  animal  power  on  that  part  of  the 
Portage  railroad  in  pursuance  of  the  act  of  the  twenty-seventh 
of  February,  1835.  If  so,  he  was  the  state's  agent,  engaged  in 
serving  transporters  with  the  removal  of  their  cars  from  point 
.to  point,  as  their  business  and  convenience  demanded. 

Whoever  will  look  through  the  ''  railway  rules  and  regula* 
tions"  prescribed  by  the  canal  commissioners,  and  to  be  found 
in  the  appendix  of  the  volume  entitled  **  Internal  Improvement 
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Laws/'  will  866  ihat  6y6]7  car  on  th6  road  b6loiigiiig  to  privata 
indiTiduals  is  to  ba  att6nded  at  aU  timda  hj  ihe  owner  or  con- 
ductor. Tho  owner  or  conductor  is  to  submit  6T617  car  for 
inspection  and  weight;  is  to  have  its  number  and  weight  painted 
on  the  side;  is  to  register  it;  is  to  obtain  a  collector's  clearance 
for  eyery  trip;  '*  and  when  the  owner  or  conduoter  has  more 
than  one  car  under  his  charge/'  says  section  63,  **  the  collector 
may  include  the  whole  train  in  the  same  clearance/'  Through- 
out the  great  yariety  of  minute  regulations  with  which  this  code 
abounds,  the  owner  or  conductor  is  contemplated  as  the  eyer- 
present  parly  in  charge  of  the  car  or  the  train.  Sometimes  the 
cars  are  propelled  by  steam,  sometimes  by  grayitation,  some- 
times by  horse-power;  but  eyerywhere  and  at  aU  times  the 
owner  or  conductor  attends  them,  and  determines  the  times 
and  places  of  starting  and  stopping,  and  the  rates  of  q>eed.  He 
is  under  certain  legal  restraints  on  all  these  subjects;  but  eyery- 
body  else  concerned  in  the  transportation  of  his  train  is  under 
his  authority. 

Such,  in  substance,  is  the  mode  in  which  incorporated  com- 
panies also  regulate  the  business  on  their  railroads.  And  where 
there  are  no  prescript  rules,  the  usage  or  common  law  of  rail- 
roads makes  the  conductor  the  responsible-agent  in  the  conduct 
of  the  train.  It  is  of  the  last  importance  toall  interests,  both 
public  and  priyate,  that  the  law  should  define,  with  precision, 
to  whom  the  custody  and  responsibility  of  a  train  of  cars 
attaches.  We  hold  that,  from  ttie  beginning  to  the  end  of  the 
trip,  whateyer  the  motiye  power  employed,  the  conductor,  and 
nobody  else,  is  the  responsible  party  in  possession  of  the  train. 
To  him  the  law  looks  for  a  strict  obsenrance  of  all  the  rules  and 
usages  of  the  road,  and  for  a  safe-conduct  of  persons  and  prop- 
erty intrusted  to  his  chaige.  The  engineer  is  occupied  with  his 
peculiar  duties,  the  brakeman  with  his,  and  the  teamster  with 
his;  but  the  conductor  is  the  supervisor,  director,  and  goyemor 
of  the  whole.  The  entire  trip  is  one  thing.  The  clearance  he 
obtains  when  he  starts  he  surrenders  when  the  trip  is  completed. 
To  accomplish  it  he  employs  the  yarious  agencies  that  are  pro- 
yided  for  him  at  the  appropriate  places;  but,  for  the  purposes  of 
the  trip,  they  become  his  agencies,  as  was  yery  expresdy  ruled 
in  Peters  y.  Bylande,  30  Pa.  St.  602  [69  Am.  Dec.  746].  Not 
that  he  makes  a  contract  with  each  engineer  and  teamster  eyezy 
trip,  but  he  employs  them  in  pursuance  of  a  general  and  ^s- 
tematised  arrangement  of  the  business  of  the  road;  the  ultimate 
responsibility  all  the  while  resting  on  him,  and  through  him  on 
the  owners  uid  proprietors  whose  seryant  he  is. 
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This  Tiew  of  the  bffioe  of  oonduotor,  founded  as  it  is  in  both 
the  leof  9cripta  and  the  lex  turn  acripta  of  the  road,  brings  oat  its 
importance  and  high  responsibility;  and  shows  that  he  onght  to 
be  carefully  selected,  with  special  regard  to  the  complicated, 
responsible,  and  difficult  trust  he  has  to  perform.  But  it  shows, 
also,  that  he  is  not  to  be  j>ermitted  to  shuffle  off  on  to  irrespon- 
sible shoulders  the  consequences  of  his  mismanagement  of  a 
train  of  cars.  When  a  party  has  been  injured  by  such  a  cause, 
ifB  are  not  to  split  up  the  mismanagement  into  proximate  and 
remote  causes,  and,  placing  only  the  latter  to  the  account  of 
the  conductor,  charge  the  former  to  engineers  and  muleteers. 

The  maxim,  Omusa  proxima  rum  remota  apectaiurf  older  than 
the  common  law  itself,  and  very  much  older  than  the  railroad 
era  in  which  we  live,  is,  like  most  of  the  maxims  of  the  law, 
when  properly  applied,  the  ultimate  conclusion  of  sound  reason; 
but  to  apply  it  to  a  case  circumstanced  like  the  present  would 
be  warranted  bj  no  precedent,  and  would  be  subrersive  of  that 
wholesome  accountability  to  which  the  law  holds  those  who  use 
railroads  for  their  own  profit. 

So  far  as  concerned  this  plaintiff,  the  causes  of  his  injury  were 
not  separable.  They  constituted  together  a  mismanagement  of 
{he  train;  and  that  was  one  thing  the  responsibility  of  which 
the  law  lays  on  the  conductor  and  his  employers.  The  hitching 
of  the  horses  by  Oreen  (McFadden's  driyer),  and  the  starting  of 
the  cars  at  that  unpropitious  moment,  was  as  much  the  act  of 
the  conductor,  in  pursuit  of  his  appropriate  business  and  for 
the  benefit  of  his  employers,  as  if  he  had  stood  by  and  expressly 
ordered  it.  If  he  was  not  actually  present  to  see  that  it  was 
done  properly,  he  should  haye  been.  The  cars  were  still  in 
his  legal  possession,  the  trip  not  being  completed.  The 
breakfast  was  no  excuse  for  his  absence,  no  substitute  being 
left  in  charge  of  the  train.  His  powers  and  duties  in  respect  to 
it  were  continuing  and  exdusiye.  The  stopping  of  the  train 
was  no  more  truly  his  act  than  the  starting  it.  McFadden's 
horses,  on  which,  if  we  indulge  in  refinements,  the  responsiUl* 
ity  of  the  proximate  cause  will  at  last  fall,  were  not,  in  point 
of  law,  more  completely  under  the  control  of  Qieen,  than  both 
horses  and  Green,  and  all  others  concerned  in  the  transporta- 
tion, were  under  the  control  of  Hays,  the  accredited  agent  of 
the  defendants. 

Now,  then,  I  am  prepared  to  ask,  if  the  same  party  is  respon^ 
nble  for  both  causes — ^the  proximate  as  well  as  the  remote — 
what  praotaoal  yirtue  is  therj  in  the  distinetion?    Why  tak# 
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such  a  distinction  f  What  if  it  be  founded  in  an  ancient  legal 
maxim,  and  what  if,  by  a  yeiy  sharp  definition,  we  can  call  the 
stopping  of  the  cars  the  remote  cause  of  the  plaintiflTB  injury, 
and  the  starting  them  the  proximate:  all  this  avails  nothing 
when  we  come  to  deal  with  the  case,  in  yiew  of  its  appropriate 
principles  of  law  and  of  business;  for  then  we  see  instantly 
that  the  conductor's  liability  is  not  to  be  measured  by  any  such 
distinction. 

But  again:  the  nature  of  the  business  and  the  roles  and 
usages  of  the  road  under  which  it  was  transacted  show  incon* 
testably  that  there  were  no  two  causes  concerned  in  injuring  the 
plaintiff,  but  only  one.  Hays  undertook  to  conduct  the  defend- 
ants' train  from  the  starting-point  to  their  store-house — ^he  had 
a  right  to  cross  intersecting  highways,  but  not  so  as  to  injure 
people  lawfully  traveling  them.  He  executed  his  duly  so  negli- 
gently as  to  injure  the  plaintiff. 

Now,  what  law  or  logic  justifies  us  in  calling  that  one  simple 
cause  two?  If  we  should  resolve  the  conductor's  act  into  all 
its  original  elements,  there  would  be  many  indeed;  but  the  law 
does  not  deal  with  human  conduct  by  such  analyses,  else  it 
would  hold  the  parent  and  school-master  responsible  for  the 
bad  qualities  of  the  thief  or  the  murderer. 

The  truth  is,  the  distinction  upon  which  the  court  ruled  this 
part  of  the  case  has  no  applicability  to  it,  is  merely  fanciful,  and 
tended  only  to  embarrass  the  administration  of  justice.  If  the 
cars  were  wrongly  moved  by  Oreen,  it  was  because  Hays  was 
wrongly  absent  from  them;  and  when  the  plaintiff  complains  of 
the  original  wrong,  the  secondary  or  consequential  wrong  is  no 
answer  to  his  complaint:  Carson  v.  Godley,  26  Pa.  St.  116  [67 
Am.  Dec.  404]. 

It  follows,  from  this  view  of  the  case,  tha  t  the  learned,  jadge 
was  in  error  also  when  he  decided  that  McFadden  and  his  driver 
were  not  the  agents  of  the  defendants.  But  if  the  view  we 
have  taken  were  not  to  prevail,  and  the  question  was  simply 
upon  the  agency  of  McFadden  and  his  driver,  the  doctrine  of 
the  two  English  cases  relied  on  by  the  learned  judge  would  not 
apply.  These  cases,  Laugher  v.  Pointer^  6  Bam.  &  Cress.  647, 
and  Qiiarman  v.  Burnetii  6  Mee.  &  W.  499,  and  a  great  number 
of  other  cases  which  followed  them,  established  the  proposition 
that  where  a  stable-keeper  furnishes  horses  and  a  driver  for  a 
private  carriage,  he  is  liable  to  third  persons  for  the  misconduct 
•f  the  driver,  and  the  owner  of  tiie  carriage  is  not  liable. 

Now,  not  to  insist  upon  the  generic  difference  which  exists 
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between  saoh  particalar  and  occasional  contracts  on  the  one 
hand,  and  the  complicated  bat  systematized  and  constant  busi- 
ness of  a  great  railroad  on  the  other — ^a  difference  palpable 
enough  to  make  ns  cautious  in  reasoning  from  the  one  to  the 
other — ^there  is  one  decisiye  circumstance  that  must  always  set 
aside  such  authorities  in  a  case  like  the  present. 

I  allude  to  the  fact  that  the  owner  of  the  caniage  who  con- 
tracts with  the  stable-man  has  no  authority  to  mansge  the  horses. 
He  indicates  the  journey  or  the  drive  to  be  performed,  and 
places  himself  in  the  caniage,  leaving  the  execution  of  the  job 
to  the  driver  who  has  been  furnished.  If  he  should  put  his 
agent  or  conductor  on  the  box  with  the  driver,  with  authority 
to  control  him  and  to  supervise  the  entire  trip,  nobody,  I  think, 
would  doubt  the  liability  of  the  owner  of  the  caniage  for  the 
conduct  of  the  driver.  Baron  Parke,  who  delivered  the  opinion 
of  the  exchequer  court  in  Quarman  v.  Burnett,  gupra^  would 
certainly  not  doubt  on  the  point,  for  his  observations  show  how 
very  much  the  absence  of  all  control  over  the  horses  on  the  part 
of  the  hirers  weighed  with  him  in  treating  the  driver  as  the 
exclusive  agent  of  the  lender. 

Does  not  that  circumstance  completely  ^latingntaii  the  ad* 
judged  cases  from  the  present  one  ? 

If  I  contract  to  perform  a  work,  and  send  my  servant  to  exe- 
cute it,  undoubtedly  he  is  my  agent;  but  if  I  let  my  servant  to 
work  under  the  directions  of  your  servant^  he  is  quoad  hoo 
your  agent,  and  not  mine.    This  is  horn-book  law. 

Suppose  the  defendants  had  been  sued  as  common  carriers, 
for  an  injury  done  to  the  goods  in  their  cars  after  McFadden's 
horses  were  attached,  would  any  lawyer  or  judge  turn  the  plaint- 
iff round  to  his  action  against  McFadden  ?  This  question  has 
been  often  settled,  and  always  against  the  carrier,  on  our  public 
improvements  and  on  connecting  lines  of  transportation:  Sea 
the  cases  cited  in  Peten  v.  Bylands,  20  Pa.  St.  497  [69  Am.  Dec. 
746]. 

We  are  in  the  habit  of  saying  in  such  cases  that  the  carriage 
over  the  entire  route  is  one  thing,  and  that  his  contract  makes 
the  carrier  re8p6nsible  for  all  subordinate  agencies.  Nor  is  this 
a  principle  peculiar  to  carriers.  On  the  contrary,  it  is  a  general 
rule  in  the  law  of  agency  that  an  authority  is  to  be  so  oonstrued 
as  to  include  aU  necessary  and  usual  means  of  executing  it  with 
effect:  Paley  on  Agency,  189. 

On  this  ground  it  is  that  Hays,  intrusted  with  the  conduct  ol 
defendants'  cars,  was  authorized  to  permit  UcFadden's  hoi 
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lo  be  attadhed,  and  on  which  the  subordinate  as  well  as  the 
principal  agency  represented  the  defendants.  Both  were  em- 
ployed in  their  sernce,  for  their  benefit  and  according  to  the 
usages  of  the  road.  For  the  neglects  of  both,  therefore,  of  one 
as  well  as  of  the  other,  they  are  responsible:  Stoiy  on  Agencj, 
sec.  452. 

Before  leaving  this  branch  of  the  cause,  it  is  proper  to  notice 
two  recent  decisions  of  our  own,  which  haye  been  thought  to 
have  a  material  bearing  in  faTor  of  the  ruling  belowf  although 
the  learned  judge  of  the  common  pleas  did  not  cite  or  rely  on 
them. 

Marriaan  y.  DaviB,  20  Fa.  St.  171  [57  Am.  Dec  695],  was  an 
action  of  aagumpgU  against  the  defendants  as  conunon  carriers^ 
and  was  founded  on  a  contract  to  carry  the  plaintiff's  goods 
safely  from  Fhiladelphia  to  Fittsbuigh. 

The  defense  was,  tiiat  the  injury  was  caused  by  the  act  of  God, 
in  causing  a  sudden  and  extraordinary  flood  in  the  Juniata. 

To  this  the  plaintiff  replied  that  if  defendants  had  not  em- 
ployed a  lame  horse  to  tow  their  boat  they  would  have  been 
beyond  the  point  of  danger  when  the  flood  came,  and  we  decided 
that  this  was  not  a  sufficient  replication  to  the  defendants'  plea. 

The  doctrine  of  that  case  is,  that  an  act  of  Gk>d  excuses  a  com- 
mon carrier,  notwithstanding  he  might  possibly  have  escaped 
its  consequences  if  he  had  employed  a  sound  instead  of  a  lame 
horse. 

How  that  doctrine  is  to  be  adjusted,  without  undue  wrench 
ing^  to  the  circumstances  of  this  case,  I  confess  my  inability  to 
see. 

The  maxim  of  causa  proxima  is  yeiy  well  discussed  by  the 
learned  judge  who  delivered  the  opinion,  but  the  application  of 
it  was  iiot  to  the  cause  of  action,  but  to  the  replication  made  to 
the  defendants'  plea.  Here  in  this  case,  if  the  maxim  is  applied 
at  all,  it  must  be  to  the  cause  of  action;  and  for  the  reasons 
giren  aboTC,  we  cannot  consent  to  such  an  application.  I  have 
only  to  add  that  Morrison  y.  Davis,  20  Fa.  St.  171  [57  Am.  Dec. 
695],  should  be  read  in  connection  with  that  part  of  the  opinion 
in  Pittsburgh  ▼•  Orier,  which  is  found  in  22  Fa.  St.  on  pages  G5 
[60  Am.  Dec.  65],  and  the  following.  The  other  case  is  Mohnei^ 
T.  Cook,  26  Fa.  St.  342  [67  Am.  Dec.  419].  The  defendant 
had  built  a  dam  in  Bedbank  creek,  a  public  highway,  which 
obstructed  the  navigation.  The  boat  of  the  plaintiffs,  laden 
with  pig-metal,  was  wrecked  on  the  dam,  and  for  the  property 
lost  they  brought  this  action  on  the  case  against  the  owner  of 
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the  dam.  His  defenae  wa%  that  the  plaintifb  w«ce  nsfigaftiiig 
tte  sfaream  on  Sunday,  in  Tiolaiion  of  the  statute. 

Bat  we  orexmled  this  defense,  and  held  that  though  the 
plaintiflSi  may  have  been  descending  the  stream  nnhiwfolly  on 
the  liord's  day,  they  irere  entitled  to  damages  on  aocount  of  the 
nmsanoe  erected  in  the  stream  by  the  defendant. 

Apply  that  doctrine  to  the  case  before  us.  These  defendants 
obstmoted  a  highway;  the  plaintiff,  in  passing  along  that  high- 
way,  was  injured  by  the  nuisance  the  defendants  placed  there; 
but  then  this  plaintiff  was  lawfully  on  his  highway.  That  makes 
his  case  stronger  than  the  case  of  the  plaintifb  in  Mchney  y» 
Ccok^  mq)ra.  In  other  words,  the  doctrine  of  that  case  goes 
a  good  way  further  than  a  rerersal  of  this  judgment  reqtiires 
that  we  go. 

2.  We  pass  now  to  the  second  head  of  the  court's  rulings* 
Were  the  cars  unlawfully  on  the  public  crossing  ?  Undoubtedy 
they  were,  because  no  authority  is  shown  for  their  standing 
there.  The  ninefy-fourth  rule  of  the  canal  commissioners  for-^ 
bids  any  car  to  be  unnecessarily  stopped  or  left  standing  on 
either  of  the  main  tracks  of  the  railway,  and  of  course  a  Tiola- 
tion  of  this  rule  which  also  obstructed  an  intersecting  highway 
was  unlawful.  The  general  railroad  law  forbids  incorporated 
companies  to  obstruct  highways,  and  the  policy  of  the  law  is 
equally  opposed  to  transporters  so  using  state  works  as  to 
obstruct  streets  and  roads. 

What  the  court  meant  by  submitting  this  question  to  the  jury 
was  that  they  should  inquire  whether  the  obstruction  was 
incTitable;  but  the  evidence  does  not  seem  to  justify  such  an 
inquiry.  The  conductor  thinks  there  were  cars  on  the  track  that 
hindered  bis  going  any  farther;  but  other  witnesses  deny  this, 
whilst  no  one  speaks  of  other  cars  being  hauled  away  before 
Oreen  hitched  to  this  train.  If  there  were  cars  on  the  track, 
ihey  were  in  full  sight  of  Hays,  and  he  might  have  stopped 
above  the  crossing,  or,  what  is  a  yeiy  simple  arrangement  for 
such  occasions,  he  might  have  separated  his  train,  leaving  some 
ears  above  and  some  below  the  crossing. 

We  see  nothing  in  the  case  to  justify  him  in  leaving  the  cars 
where  he  did,  and  for  the  time  he  did.  And  we  think  the  court 
should  have  declared  the  obstruction  unlawful,  instead  of  sub- 
mitting it  as  a  question  of  fact  to  the  jury. 

3.  The  third  and  final  subject  of  consideration  relates  to  the 
instruction  touching  the  negligence  of  the  plaintiff.  I  quite 
agree  with  the  learned  judge  that  if  the  plaintiff  had  been  an 
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adult  of  ordinary  prudence  and  discretion  he  would  have  no 
right  of  action;  for,  however  blameworthy  the  defendants  may 
have  been  in  leaving  their  oars  on  the  crossing,  oonunon  pm« 
denoe  would  have  restrained  him  from  attempting  to  pass 
under  them,  and  an  adult  would  be  bound  to  use  oommou 
prudence. 

But  that  the  same  rule  should  not  be  applied  to  a  child  of 
tender  years  was  so  successfully  demonstrated  by  Lord  Den- 
man,  in  Lynch  v.  Nurdin,  1  Ad.  &  EL,  N.  S.,  30,  41  £ng. 
Oom.  L.  422,  and  by  Chief  Justice  Bedfield,  in  Bobinson  t, 
Cone,  22  Yt.  224  [64  Am.  Dec.  67],  that  I  shall  content  myself 
with  referring  to  their  reasonings.  Nor  am  I  undmindfnl  of  the 
oounter-current  of  authorities  in  New  York:  Hartfield  v.  Boper, 
21  Wend.  615  [34  Am.  Deo.  273];  Brown  v.  MaxvoeU,  6  Hill, 
692  [41  Am.  Dec.  771];  Hunger  v.  Tonawanda  R.  B.  Co.,  4  N.  Y. 
869  [53  Am.  Dec.  384];  but  the  preponderance  of  both  reason 
and  authority  will  be  found  favorable  to  the  two  adjudications 
first  named. 

That  every  case  is  to  be  determined  by  its  own  droumstanoes, 
mnd  that  children  are  to  be  held  responsible  only  for  the  discre- 
tion of  children,  seem  self-evident  propositions.  A  blind  man 
as  not  bound  to  see,  a  deaf  man  to  hear,  nor  a  lunatic  to  reason; 
and  yet  they  have  a  right  to  redress  for  injuries  inflicted  by  the 
negligence  of  others.  Children  of  tender  age  are  not  respon« 
eible  to  the  law,  either  criminally  or  civilly;  and  that  for  want 
of  discretion.    Of  what  imprudence  was  this  little  boy  guilty? 

Living  beside  the  railroad,  he  had  become  familiar  with  can, 
and  had  probably  lost  much  of  that  instinctive  dread  with  which 
they  are  regarded  at  first.  Returning  from  his  errand,  and 
finding  his  road  blocked  up  by  oars,  which  being  high  freight- 
cars  would  admit  of  easy  passage  under  them,  he  probably  did 
not  stop  an  instant  to  reason  on  the  danger.  And  if  he  did,  the 
degree  of  danger  would  be  as  likely  to  attract  as  to  repel  him. 
With  another  case  from  Huntingdon  county  before  ua  at  this 
moment,  where  a  boy,  under  similar  circumstances^  passed 
under  instead  of  going  around  a  train  of  cars,  it  is  impossible 
for  us  to  consider  such  conduct  unnatural.  If  he  had  gone  out 
of  his  track  to  place  himself  under  the  cars,  it  might  be  accounted 
rashness  even  in  a  child;  but  pursuing  his  highway,  he  may  well 
bave  supposed  that  the  men  who  placed  the  cars  there  exx>ected 
bim  to  pass  under  them.  Considering  his  age,  and  all  the  cir- 
cumstances of  the  case,  we  see  nothing  that  would  justify  the 
imputation  of  negligenoe  or  imprudence.  He  acted  like  a  cUUf 
and  he  is  not  to  be  judged  as  a  man. 
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In  answer  to  this  Tiew,  it  is  asked  with  some  concern,  are 
transporters  by  railroad  to  be  responsible  for  all  the  irrational 
animals  that  may  get  tinder  their  cars?  Certainly  not.  Xf 
sheep,  or  hogs,  or  children,  incapable  of  reasoning,  are  per- 
mitted to  wander  in  forbidden  places,  we  say  not  that  railroad 
managers  are  bound  to  protect  them;  but  if  they  are  where  they 
have  a  right  to  be,  as  on  a  public  highway,  and  are  injured  by 
the  fault  of  those  in  charge  of  trains,  the  liability  is  clear.  The 
strength  of  the  plaintilTs  case  is,  that  he  had  a  right  to  pass 
along  the  highway,  and  the  defendants  had  no  right  to  obstruct 
it.  He  was  in  the  exerdse  of  a  right,  in  a  manner  not  unrea- 
sonable or  imprudent  for  a  child,  and  they  injured  him  by  rea- 
son of  haying  stopped  where  they  had  no  right  to  stop. 

This  makes  his  title  dear  to  damages,  of  the  measure  of  whiek 
we  say  nothing,  as  no  question  was  raised  on  that  subject. 

Judgment  reversed,  and  a  venire  fadaa  de  novo  awarded. 

LowBn,  0.  J.,  and  SiaoNO,  J.,  dissentecl. 
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Ihjubiss,  «xoept  when  the  in jnriei  are  the  xeeolt  of  en  «ct  of  God  or  of 
oontribatory  n^gUgenoe:  PcfweH  t.  Pemiay&NNifai  J?.  R.  Co.,  32  Pft.  St.  416^ 
eiting  the  principal  caae. 

Qbstbugtiqn  ot  Publio  SvBEKr-OBOSsnfa  n  NuihahoBi  and  a  nulroad 
eompany  will  be  liable  for  all  injury  that  may  enane  from  leaving  oroaaings  ob- 
atmoted  by  traina  of  oara:  Murray  ▼.  S.  0»  B,  R.  Oo^  70  Am.  Dec.  219,  and  note. 

Dbobeb  or  Cabb  RBQumiD  towabd  CmLD  or  Tbndbb  Ybabs:  See 
Daly  Y.  Norwich  R.  R,  Co.,  68  Am.  Dec.  418,  and  caaes  dted  in  note  421. 
Only  each  care  can  be  expected  from  an  infant  aa  it  waa  capable  of  naingt 
Wrighi  ▼.  Maiden  A  M.  R.  R.  Co.,  4  Allen,  286;  PhUadelplda  and  Readmit 
R.  R.  Co.  ▼.  Spearen,  47  Pa.  St.  304.  An  ii^ant  of  tender  yean  cannot  be 
guilty  of  contribatoiy  n^ligence:  Sndth  t.  (yComnor,  48  Id.  221;  Kay  ▼. 
Pemuykania  R.  R,  Co.^  66  Id.  276;  Flower  t.  Pemwyhama  R.  R.  Co.,  69  Id. 
S15;  TowiUey  t.  Cfkieago,  M.,  dfr  8LjP.  R.R.Co.,BM  Wia.  681^  aU  dtiag  the 
priniolpal 
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[81  FmamwhrAjnA  Sxasb,  481.1 

AuTuoBiTi  or  Gbbbbal  Aoknt  to  Bind  hib  Pbhtoifal  bt  Onmacn  is 
limited  only  to  the  naual  and  ordinary  meana  of  aooompliahing  the  boai- 
nen  intmated  to  him. 

Pbxbcipal  will  bb  Bound  by  ant  Contbaot  of  his  Aqbnt  in  regard  te 
bnaineas  oonoeming  which  he  holda  him  out  aa  hia  general  agent;  and 
thia  though  there  may  be,  as  between  the  principal  and  agents  a  reatric- 
tton  upon  the  general  authority  of  the  latter,  if  the  penon  dealing  with 
tiie  agent  haa  no  notice  of  auoh  reatriction. 
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PnsoKB  Dkaling  with  Aokmt  akb  kot  Bouvd  to  iMqaiBB  nneo  Pab- 
TiouLAAS  OF  HIS  AuTHOBirT)  if  1m  u  ouxyiiig  OD  A  goDscal  biiiimnw^ 
■nch  M  general  nuuuiger  of  a  lailroad  oonteMter.  uid  he  is  held  out  to 
the  world  as  a  general  agent. 

AoTum  for  damages  for  breach  of  oontoaot  by  defendant  to 
«mploj  plaintifTs  team.  Defendant  was  a  oontiactor,  and  one 
OXeaiy  carried  on  his  business,  acting  as  his  general  agent. 
OXeaiy  employed  plaintiff  and  his  team  for  a  certain  number 
of  days  at  a  specified  rate  per  day.  Before  the  expiration  of 
the  time  agreed  on  O'Leaiy  discharged  the  plaintiff  and  his 
team;  and  in  consequence  plaintiff  was  unable  to  obtain  em- 
ployment for  nineteen  days,  and  for  the  damage  resulting  tfaoie- 
from  defendant  brought  this  action. 

Fo&ler  and  Siewart^  for  the  plaintiff  in  error. 
Wier  and  TAosyson,  for  the  defendant  in  error. 

By  Oourt^  TnoiipaoHy  J.  The  learned  judge  of  the  court  below 
charged  that  '*  if  the  principal  holds  the  agent  out  to  the  world 
as  a  general  agent  in  the  transaction  of  his  business,  any  con- 
tract he  would  make  within  the  scope  of  that  business  would  be 
binding  on  the  principal,  although  there  might  be,  as  between 
the  principal  and  agent,  a  restriction  upon  the  general  author- 
ity of  the  latter,  if  the  person  with  whom  the  contract  was  made 
had  no  notice  of  such  restriction."  And  that  persons  dealing 
with  an  agent  carrying  on  a  general  business,  such  as  a  general 
manager  of  a  railroad  contractor,  would  not  be  bound  to  inquire 
into  the  particulars  of  the  agent's  authority  when  held  out  to 
the  world  as  such  general  agent,  and  particularly  as  the  principal 
made  no  objections  to  his  acts,  and  gave  no  notice  of  a  restricted 
authority,  idthough  from  time  to  time  inspecting  the  progress 
of  the  work. 

The  plaintiff  in  error  excepts  to  this,  and  assigns  error  upon 
it,  on  the  ground  that  as  it  had  been  the  practice  on  that  work 
to  employ  hands  by  the  day,  it  was  an  excess  of  authority  in  the 
ag^ent  to  employ  tiie  plaintiff  below  by  the  month.  And  this 
raises  the  question  whether  the  practice  restricted  the  authority 
of  the  agent,  or  whether,  being  a  general  agent,  he  was  within 
the  scope  of  Ids  authority  in  contracting  for  the  usual  and  ordi* 
nary  means  of  accompludiing  the  business.  His  business  was  to 
4idTance  to  completion  the  work  under  his  care,  and  this  was  to 
be  done  by  the  employment  of  laborers  and  teamsters.  This 
was  apparent  and  palpable  to  all,  and  being  so,  it  is  difficult  to 
conceiye  of  any  duty  resting  on  a  party  about  contracting  to  as* 
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in  Am  iwwimpH«hTiwmt  of  wbat  the  agont  had  ponw  to  do, 
aamaly,  to  eonskniet  ttie  portion  of  the  loftd  imdor  his  duagB^ 
oihor  ihan  to  mo  thit  he  wbs  engaging  to  do  what  was  nsoal  in 
aoflh  bnirineBi.  The  anthozity  of  a  general  agent  to  oontzaot  Is 
impliad  in  the  nature  and  kind  of  bnninemi  he  has  to  do,  and  is 
only  limited  to  the  neoessary  and  appropriato  means  of  aooom- 
piiAiiig  it,  u  it  were  sodh  a  bosiness  as  it  was  apparent  would 
last  bat  six  months,  a  ooniraet  for  a  year  doubtless  would  not 
be  binding  on  the  principal,  because  the  party  emplojed  would 
be  acting  in  bad  faith  in  undertaking  when  it  was  apparent  he 
would  not  be  needed;  and  besides,  it  would  be  equally  apparent 
that  such  a  contract  was  not  necessary  to  the  aocompliEdiment 
of  the  object  So  if  the  business  were  such  as  would  apparently 
last  for  months,  an  employment  for  one  or  more  months  would 
seem  to  all  to  be  corered  by  the  agent^i  impliad  authority,  and 
would  bind. 

In  Addison  on  Contracts,  696,  the  point  is  treated  distinctly 
and  Iniefly  thus:  "  A  foreman  intrusted  with  the  general  man* 
egement  of  a  trade  or  business  has  an  implied  general  authority 
from  his  employer  to  enter  into  all  such  contracts  as  are  usually 
and  necessarily  entered  into  in  the  ordinary  conduct  and  man* 
agement  of  the  business;''  and  he  cites  the  case  of  Eiohardaon 
T.  Oariwrighi,  1  Oar.  ft  K.  828,  of  a  foreman  of  a  saw-mill  who 
took  an  order  from  the  plaintiiT  for  a  large  quantity  of  Scotch* 
<r  staTcs,  and  agreed  to  haye  them  ready  for  deliyery  within  a 
particular  period;  it  was  held  that  his  principal  was  responsible 
for  the  non-fulfillment  of  the  contract,  although  no  particular 
authority  from  the  principal  was  shown  to  authorise  the  agent 
to  make  the  contract  See  also  Story  on  Agem^,  sees.  66,  66, 
V7,  97;  2  Kent's  Oom.  798,  and  note. 

A  general  power  implies  the  grant  of  any  matter  necessary  to 
ite  complete  execution:  Peck  y.  BwrrioU^  6  Serg.  ft  B.  149  [9 
Am.  Dec.  416];  Loyel  t.  Omo^  17  Ohio,  466.  And  in  8ooU  y. 
TTeOs,  6  Watte  ft  S.  867,  it  was  held  that  a  general  agent  to 
make  sales  was  competent  to  rescind  a  contract  of  sale  with  the 
consent  of  the  other  party.  The  principle  is  elementary  and 
uniform,  that  an  implied  general  authority  to  transact  business 
is  only  limited  to  the  usual  and  ordinary  means  of  accomplish- 
ing it  This  doctrine  is  not  to  be  confounded  with  that  regu- 
lating special  agente  for  limited  purposes.  There  the  extent  of 
the  authority  must  regulate  the  Yalidity  of  the  contract;  and 
one  who  deals  with  such  an  agent  must  look  to  that 

We  think  the  court  was  entirely  accurate  in  that  portion  of 
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the  charge  embraced  in  the  first  and  section  spedfioationa  of 
error,  and  that  the  matter  complained  of  in  the  third  was  but  a 
oorollaiy  thereof,  and  aconxate  of  coarse.    This  judgnaent  most 
be  affirmed. 
Judgment  afllrmed. 

Obixbal  AoxMn,  Who  Abj^  axd  Bsfnrr  or  ADnaaifr  so  Bom  Pan* 
OPAL:  See  Lobdeii  ▼.  Parker,  36  Am.  Dm.  868;  Wood  t.  MeOdmi  42  Id. 
612;  UpUm  t.  S^oOt  Oo.  MOU,  69  Id.  163.  In  London  £Um.  F.  J3oe.  t.  Ha^ 
gtrttown  8av.  Bank,  36  Pa.  St.  603»  tlM  prinoipal  OMd  Is  oHsd,  and  the  mb- 
mifluon  of  the  qnestSoa  ai  to  the  effeot  of  an  afeofljt  and 
■pooialf  approTsd. 


Caldwell  v.  Fulton. 

[U  Pa— BILTAWA  BTJoa,  4ViL] 

HimDUUi  HDisasH  SmurAcs  or  Lahd  mat  bb  GovyxrBD  ww  Daaa  db> 
tinot  from  the  right  to  the  sorfaoe;  they  are  a  oorponal  lienwTitiiifcMil^, 
and  pan  by  apt  words  in  a  deed,  thoagh  not  snaoepttlile  of  lireiy  of 
■eiain,  deliveiy  and  regiatration  of  the  deed  being  substitated. 

OORYBTANCB  OT  RiOBT  TO  TaKB    CklAL  UimXB   GaAOTOB^I  TbAOT  OT  LAVI^ 

is  a  conveyance  of  the  entire  ownerahip  of  the  coal  in  place  beneatk' 

gnmtor'B  land. 
Natubb  and  Quautt  or  Lvtxbbst  GomrsTBD  bt  Dbbd  moat  be  aaoea 

tained  from  the  inatroment  itaelf  and  is  not  open  to  ezplaaation  by 

parol  evidence. 
Iboobpobkal  Right  is  not  Diyi8Ibl%  and  Grabtbb  Dnrmoia  Ir  sr 

HIS  Own  Act  thereby  extingoiahet  it. 

Oasb  against  defendant  for  dig^^ing  and  taking  stone  eoal  fiom 
under  plaintiffs  lands.    The  opinion  states  the  faotai 

Oawan^  for  the  plaintiff  in  error. 
Foster,  for  the  defendant  in  error. 

By  Court,  Stbono,  J.  This  record  presents  the  same  qoestioB 
which  was  here  at  October  term,  1865,  in  an  action  between  the 
same  parties.  The  writ  of  error  is  designed  to  bring  nnder 
review  the  adjudication  which  was  then  made.  At  that  time 
this  court  was  of  opinion  that  the  deed  from  OaldweU  to  Gtreer 
was  an  absolute  and  exclusive  conveyance  of  all  the  coal  under 
the  grantor's  land,  and  not  a  mere  license  or  incorporeal  here- 
ditament. Such  a  construction  of  the  deed  is  supposed  to  have 
been  erroneous,  and  we  have  heard  an  earnest  and  able  aigu* 
ment  in  support  of  the  opposite  interpretation. 

The  question  is  all  important  to  the  rights  of  the  parties;  for, 
ii  the  interest  of  the  grantee  is  incorporeal,  and  not  exdosiva^ 
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it  is  neoeasacily  indiTiaible;  and  Oreer,  baTiog  dhided  it  by  hii 
own  act,  by  aUexiation  of  part,  extingiuBhed  it:  Veman*9  Oam^ 
4  Go.  1;  Van  Benndaer  y.  BaMiffe,  10  Wend.  639  [26  Am. 
Dec.  682].  On  the  other  hand,  if  the  deed  wia  a  grant  of  all 
the  coal,  it  might  be  conveyed  without  extinction  of  the  right, 
either  in  entirety  or  in  parts. 

The  deed  convcyys  in  fee  two  tracts  of  land,  and  in  its  grant- 
ing part,  after  describing  the  tracts  by  metes  and  bounds,  adds, 
''  also  the  fall  right,  title,  and  priyilege  of  digging  and  taking 
away  stone-coal,  to  any  extent  the  said  G^rge  Greer  may  think 
proper  to  do,  or  cause  to  be  done,  under  any  of  the  land  now 
owned  and  occupied  by  the  said  James  Caldwell;  provided, 
nevertheless,  the  entrance  thereto,  and  the  discharge  therefrom, 
be  on  the  foregoing  described  premises."  Then  follow  the 
habendum  and  covenants  of  warranty,  in  one  of  which  this  sub- 
ject of  the  grant  is  called  ''  the  aforesaid  right  to  the  stone- 
coal,"  and  in  the  other, ''  the  right  of  stone-coal  hereby  given." 
The  consideration  mentioned  is  single  for  the  entire  subject  con- 
veyed by  the  deed.  It  is  to  be  observed,  in  the  description  of 
the  thing  granted,  that  there  are  no  limits  fixed  upon  the  extent 
to  which  coal  might  be  taken  from  the  land  then  owned  and 
occupied  by  the  grantor.  The  grantee's  right  was  co-extensive 
with  his  will;  not  necessarily  to  be  exercised  by  himself,  but 
one  which  might  be  enjoyed  by  others  whom  he  should  author- 
ize. No  form  of  words  other  than  those  employed  could  have 
given  him  krger  dominion. 

Coal  and  minerals  in  place  are  land.  It  is  no  longer  to  be 
doubted  that  they  are  subject  to  conveyance  as  such.  Nothing  is 
more  common  in  Pennsylvania  than  that  the  surface  right  should 
be  in  one  man,  and  the  mineral  right  in  another.  It  is  not  denied, 
in  such  a  case,  that  both  are  land-owners,  both  holders  of  a 
corporeal  hereditament.  Our  English  ancestors,  indeed,  found 
difficulty  in  conceiving  of  a  corporeal  interest  in  an  unopened 
mine — separate  from  the  ownership  of  the  surface— because 
lively  of  seisin  was,  in  their  minds,  inseparable  from  a  convey- 
ance of  land,  and  livery  could  not  be  made  of  an  unopened 
mine.  The  consequence  was,  that  they  were  disposed  to  regard 
such  rights  as  incorporeal,  though  they  are  not  rights  issuing 
out  of  land,  but  the  substance  itself.  In  this  state,  however, 
livery  of  seisin  is  supplied  by  the  deed  and  its  registration,  and 
there  is  nothing  incongruous  in  considering  a  grant  of  the  sub- 
stratum a  grant  of  land,  as  much  as  is  a  conveyance  of  the  sur- 
face itself.    It  is  often  by  far  the  most  valuable,  and  sometimes 
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embraces  all  for  which  the  land  is  worth  owning.  £ven  in 
England,  so  long  ago  as  the  reign  of  James  I.«  it  was  held  that 
ejectment  would  lie  for  a  coal  mine:  Camyn  y.  Kyneio,  Oro.  Jac 
150.  It  was  objected  that  it  was  beneath  the  soil,  and  that  an 
habere  faciaa  could  not  be  thereof;  bat  the  objection  was  dis- 
allowed. Yet  ejectment  cannot  be  sustained  for  an  incorporeal 
hereditament,  except,  perhaps,  in  the  case  of  a  conunon  ajH 
pendant  or  appurtenant.  With  us,  unfettered  as  we  are  by  the 
necessity  of  liyeiy  of  seisin,  and  abounding  in  mineral  distrids, 
I  am  not  aware  that  it  has  been  seriouslj  doubted  tfiat  the  own* 
ership  of  a  coal  bed  or  seam  is  a  corporeal  interest  in  land. 
Cases  not  unfrequently  occur  in  which  the  owner  of  lands  sells 
merely  the  surface  right,  retaining  the  minerals  whidi  lie  in 
place  below  the  surface.  Now,  as  his  whole  interest  was  cor- 
poreal before  the  sale,  and  as  by  his  deed  only  the  surface 
passed,  that  which  remains  ungranted  must  be  corporeal.  This 
proposition  needs  no  further  aigument,  and  it  has  not  been 
questioned  in  the  discussion  before  us.  In  Ihimer  y.  BeynoUtt^ 
23  Pa.  St.  199,  a  plaintiff  in  ejectment  was  allowed  to  reooyer  a 
coal  mine  which  he  had  described  in  his  writ  as  land,  and  this, 
though  his  title  was  under  a  conyeyance  to  him,  not  of  the  tract 
of  land,  but  of  the  coaL 

If,  then,  the  ownership  of  the  coal  or  other  minerals  in  a 
tract  of  land  may  be  yested  in  one  person,  while  the  right  to 
the  surface  belongs  to  another,  the  next  inquiry  is,  by  what 
words  it  may  be  granted.    There  are  two  modes  in  which  the 
subject  matter  of  a  deed  may  be  described,  both  equally  poten- 
tial   The  one  is  by  a  description  of  the  thing  itself,  as  of  land 
by  metes  and  botmds,  or  by  a  known  name,  and  the  other  is  by 
a  designation  of  its  usufruct,  or  of  the  dominion  oyer  it.-   Thus  a 
grant  of  the  rents,  issues,  and  profits  of  a  tract  of  land  is  uniformly 
held  to  be  a  grant  of  the  land  itself:  Co.  Lit.  4  b.    Judgments 
abound  to  this  effect  in  regard  to  deyises,  and  though  in  wills 
and  deeds  the  rules  of  conslxuotion  differ  relatiye  to  words  lim- 
iting the  estate  granted,  yet  they  are  the  same  of  words  describ- 
ing the  subject-matter  of  the  grant.    There  are  also  cases  of 
the  same  character  to  be  found  in  regard  to  deeds.    Thus  it  has 
been  held  that  by  the  grant  of  a  boileiy  of  salt  the  land  passes, 
for  that  is  the  whole  profit:  Id.;  or  a  mine  of  lead:  Id.  6  a. 
So  by  the  grant  of  all  growing  trees:  Otdpqjper^s  Case,  Cro.  Elis. 
522.    See  also  Okqpp  y.  Draper,  4  Mass.  266  [3  Am.  ]>ec.  21 5J; 
Fish  y.  Sawyer,  11  Conn.  546.    The  reason  is,  that  the  grant  of 
a  thing  can  be  no  more  than  the  grant  of  the  full  and  unlimited 
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uae  of  it.'  So,  too,  the  general  power  of  disposal  without  lia- 
bility to  aoconn^  is  eqiiiTalent  to  ownership  itself,  it  being  the 
liigbest  attribute  of  ownership,  and  a  gift  of  the  one  necessarily 
earries  with  it  the  other.  This  is  the  doctrine  of  JUmtist.  P/bafan, 
1  Watts,  389. 

Applying  these  principles  to  the  case  in  hand,  why  was  not 
the  deed  of  Caldwell  to  Oxeer  a  conyeyaoce  of  the  coal  in  the 
land  owned  and  occupied  by  the  grantort  Because,  says  the 
plaintiff  in  error,  it  is  not  a  grant  of  the  thing  itself,  but  of  a 
right  to  take  it,  and  until  it  is  seized  or  taken,  the  property  in 
the  thing  remains  in  the  grantor.  But  if  the  conveyance  of  the 
whole  use  of  a  thing,  and  of  the  absolute  dominion  otct  it,  is 
A  grant  of  the  thing  itself,  only  differing  in  the  mode  of  describ- 
ing the  subject,  it  is  not  easy  to  see  what  more  Oaldwell  could 
faaye  sold  than  he  did.  If,  in  another  form  of  words,  he  had 
described  the  coal  as  the  subject  of  the  grant,  Qreer  would  haye 
possessed  no  greater  beneficial  rights  than  were  given  to  him  by 
the  f  onx  adopted.  The  ownership  of  the  coal  in  the  ground  is 
but  a  '*  full  right,  title,  and  privilege ''  to  dig  and  carry  it  away; 
nothing  more,  nothing  less.  The  words  employed  in  the 
deed  express  absolute  dominion  and  complete  enjoyment. 
These  constitute  property  and  all  that  is  understood  in  proprie- 
torship. 

Agdn,  says  the  plaintiff  in  error,  this  is  but  a  grant  of  aright 
to  take  and  cany  away  part  of  the  profits,  and  that  while  a  grant 
of  a  right  to  take  aU  the  rents,  issues,  and  profits  of  a  tract  of 
land  is  equivalent  to  a  conveyance  of  the  land  itself,  because  it 
embraces  their  whole  usufruct,  a  grant  of  a  right  to  take  part, 
such  as  "  iron  ore,  coals,"  or  ''  minerals,"  isnot.  Itis  said  that 
in  such  a  case  the  grantee  can  only  take  in  common  with  the 
grantor. 

The  aigument  is  based  upon  a  nusconception.  The  subject 
alleged  to  have  been  granted  here  is  not  the  tract  of  land,  but 
the  coal  in  it,  which,  as  we  have  seen,  is  capable  of  a  separate 
conveyance,  and  which  may  be  vested  in  one  person,  while  the 
ownership  of  the  tract  of  land,  as  such,  may  be  another's.  The 
alleged  subject  of  the  grant,  then,  being  the  coal  in  the  land,  the 
substratum,  the  argument  is  inapplicable.  The  whole  usufruct 
of  that,  as  well  as  the  entire  dominion  over  it,  was  granted. 
The  deed  is  not  a  conveyance  of  part  of  the  usufruct,  nor  of  the 
usufruct  of  part  of  the  coal,  but  of  the  entire  enjoyment.  As 
already  said,  there  was  no  limit  to  the  grantee's  right  but  his 
own  will.    He  could  take  out  coal  to  any  extent.    He  could 
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cause  it  to  be  taken  out  to  any  extent,  and  at  all  times»  under 
anj  of  the  land.  He  was  aooonntable  to  no  one.  His  entzanee 
to  it  and  his  exit  from  it  were  indeed  required  to  be  on  liis  own 
land;  but  the  right  to  take  the  ooal  itself  was  absolutely  imlizn* 
ited.  It  would  seem,  therefore,  that,  according  to  weU-estab- 
Uflhed  rules  of  construction,  the  deed  of  Oaldwell  to  Greer  was 
a  conTcyance  of  the  coal  itself,  and  not  of  a  mere  easement  or 
incorporeal  hereditament. 

It  is  contended,  however,  that  such  a  construction  is  in  con* 
flick  with  the  authorities,  and  we  are  referred  to  Lord  ICoant- 
joy's  case  as  the  leading  and  principal  one.    That  was  decided 
in  the  reign  of  Elizabeth,  and  is  reported  by  (Hdbolt,  Oase  2^ 
by  Leonard,  4  Leon.  147,  by  Ooke,  Oo.  Lit.  104  b,  and  by 
Moore,  174.    It  is,  howeyer,  more  fully  reported  in  some  respects 
by  Anderson,  0.  J.,  who  was  one  of  the  justices  who  decided  it. 
In  his  reports,  page  807,  we  hare  the  words  of  the  reserration 
given  at  length.    They  are:  ''  Provided  always,  and  it  is  core- 
nanted,  granted,  concluded,  and  agreed  between  the  said  parties 
to  this  indenture;  and  the  said  John  Brown,  and  Oharlea,  and 
their  heirs,  covenant  and  grant  to,  and  with  the  said  Lord 
Mountjoy,  his  heirs  and  assigns,  by  these  presents,  in  form  fol- 
lowing, that  is  to  say:  That  it  shall  be  lawful  for  the  said  Lord 
Mountjoy,  his  heirs  and  assigns,  at  all  times  hereafter  to  have^ 
take,  and  dig,  in  and  upon  the  heath  ground  of  the  premises, 
from  time  to  time,  sufficient  ores,  heath,  turves,  and  other  neces- 
saries for  the  making  of  alum  and  copperas."    This  was  very 
properly  held  to  have  been  a  grant  of  an  incorporeal  heredita- 
ment.   Unlike  the  case  we  have  under  consideration,  it  was  not 
a  grant  of  unlimited  dominion  over  the  ores  and  turf.    It  was 
not  a  grant  of  a  right  to  dig,  take,  and  carry  away  without  stint, 
but  only  sufficient  for  a  single  specified  purpose,  vis.,  the  manu- 
facture of  alum  and  copperas.    It  was  very  aptly  likened  to  a 
grant  of  common  sana  nombre,  but  was  not  an  exclusive  right. 
Surely  there  is  very  little  resemblance  between  that  case  and  the 
present.    It  is  not  at  all  in  conflict  with  the  construction  we  place 
upon  Caldwell's  deed  to  Qreer. 

Then  follows  the  case  of  Ohetham  v.  WiUiamson,  4  Bast,  469, 
where  the  subject  was  not  described  in  the  granting  part  of  the 
deed,  nor  in  connection  with  the  other  property  conveyed.  The 
grantee  after  the  habendum  covenanted  that  it  should  be  lawful 
for  Hyde,  one  of  the  grantors,  and  his  heirs,  **  at  all  times  to 
enter  into  all  or  any  part  of  the  premises  to  search  for  and  dig 
for  coal  or  stone,  or  any  other  mine  or  mineral  whatsoever,  and 


1858]  Caldwell  v.  Fulton.  766 

the  same  to  take,  have,  and  carry  awaj  to  his  own  use;  provided 
and  upon  condition  that  it  should  and  might  be  lawful  for  the 
grantee,  his  heirs,  etc.,  to  deduct  from  the  rent  reserved  by  the 
grantor  out  of  the  land  all  or  so  much  as  should  be  reasonable, 
for  any  hurt,  damage,  or  prejudice  that  should  be  done  to  the 
premises,  by  reason  of  digging  for  or  carrying  away  any  of  the 
mine  or  mines  aforesaid. ' '    The  question  was,  whether  the  alienee 
of  Hyde,  one  of  the  grantors,  and  who  had  conveyed  only  an 
equity  of  redemption,  could  maintain  trover  against  the  cove- 
nantor for  coals  taken  out  of  the  land  by  him  ?    It  was  held 
that  he  could  not.    Lawrence,  J.,  placed  the  judgment  upon 
the  ground  that  the  covenant  could  not  operate  as  an  exception 
or  reservation  in  favor  of  Hyde,  who  had  no  legal  estate  in  him 
at  the  time,  but  only  the  equity  of  redemption.    He  said  that 
Hyde  "  being  a  stranger  to  the  estate,  he  could  not  except  or 
reserve  that  which  he  had  not  before.     The  covenant  therefore 
could  only  operate  as  a  grant,  but  a  grant  will  not  pass  the  land 
itself  without  livery. ''  Lord  Ellenborough  confined  his  attention 
to  the  question  whether  the  grant  was  exclusive.    The  differences 
between  that  case  and  the  present  one  are  sufficiently  obvious. 
It  is  one  very  material  distinction  that  in  Chetham  v.  WiUiam" 
son^  supra,  the  right  to  take  coal  or  minerals  was  not  a  thing 
for  which  the  consideration  mentioned  in  the  deed  was  given. 
They  were  to  be  paid  for  when  taken.    In  a  deed  of  bargain 
and  sale,  it  is  the  payment  of  the  consideration  which  transfers 
the  use,  and  with  it  the  legal  title.    The  case  is  also  illustrative 
of  the  fetters  which  the  doctrine  of  livery  of  seisin  has  imposed 
upon  the  construction  of  deeds. 

We  are  next  referred  to  Doe  v.  Wood,  2  Barn.  &  Aid.  719, 
where  the  grant  was  called  a  license,  and  where  the  privilege 
was  to  dig,  work,  mine,  and  search  for  tin,  etc.,  and  dispose  of 
what  might  be  found  during  a  term  of  twenty-one  years.  The 
court  held  it  to  be  a  license,  on  the  ground,  among  others,  that 
it  was  a  right  to  dig,  search  for,  etc.,  **  the  minerals  that  should 
within  that  term  there  be  found,  *'  and  not  a  grant  of  the  entire 
subject.  The  indenture  also  contained  covenants  of  the  grantee 
to  render  a  share  of  the  ore  he  might  find,  and  to  allow  the 
grantor  himself  to  drive  adits.  The  case  is  no  authority  in  sup- 
port of  the  argument  of  the  plaintiff  in  error. 

The  only  other  case  to  which  we  are  referred  is  Orubb  v. 
Bayard,  2  Wall.  jun.  81.  There  the  grant  was  to  dig,  take, 
and  carry  away  all  iron  ore  to  be  found  within  the  bounds  of  a 
tract  of  land  of  the  grantor,  provided  the  grantee  should  pay 
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unto  the  gnuitor»  his  heirs  and  aaugns,  the  sum  of  sizpence 
for  everj  Um  taken  from  the  premises*  This  was  held  to  be  an 
incorporeal  hereditament.  It  will  be  obserred  that  there  was 
no  present  consideration  passed,  nor  was  there  a  coTenant  of 
the  grantee  to  search  for  or  take  any  ore.  He  might  never  haye 
taken  any.  In  that  eyent,  if  the  deed  had  been  held  a  oonvey- 
anoe  of  tiie  iron  ore,  there  would  have  been  a  sale  withovit  a 
consideration.  Nor  was  it  a  grant  of  the  whole,  but»  said  Mr. 
Justice  Grier,  of  the  iron  ore  that  should  be  found  within  the 
term,  and  on  that  account  was  but  a  license.  He  also  remarked 
that  *'  if  it  had  been  a  grant  of  an  absolute  property  in  all  the 
iron  ore  in  the  tract,  the  deed  would  have  been  insuiBoient  to 
conyey  title  without  liyery  of  seisin."  This  observation  goes 
beyond  the  Engliah  cases,  and  is  not  neoessazy  to  the  judgment 
rendered.  In  Cfrubb  y.  Bayard^  Bupra^  Judge  Kane  ddivered  a 
concurring  opinion.  In  it  he  refers  to  the  absence  of  a  ooye> 
nant  by  the  grantee  to  work  the  mines,  and  thus  make  the  rent 
reseryedofyalue,  as  a  circumstance  of  much  importance  in  deter- 
mining the  intentions  of  the  parties.  That  it  is  so  is  obvious, 
for  without  it  the  contract  might  have  proved  entirely  fruitless 
to  the  vendor,  while  in  the  present  case  OaldweU  has  received 
all  that  he  ever  can  receive.  The  right,  whatever  it  is,  is  one 
for  which  all  the  consideration  has  been  paid. 

These  are  all  the  cases  adduced  to  sustain  the  doctrine  that  a 
conveyance  of  a  right  to  dig,  take,  and  carry  away  the  coal  or 
minerals  in  a  tract  of  land,  though  the  grant  be  unlimited  in 
quantity,  time,  or  purpose  for  which  the  materials  may  be  taken, 
conveys  no  interest  in  the  coal  or  minerals  until  they  are  taken, 
passes  only  an  incorporeal  hereditament.  None  of  them  were 
decided  upon  the  ground  of  any  supposed  distinction  between 
a  right  to  take  all  the  coal  and  carry  it  away,  and  a  right  to  the 
coal  itself.  They  are  all  cases  in  which  there  was  no  unre- 
stricted power  of  taking  and  disposition  conferred  upon  the 
grantee.  The  coal  or  minerals  was  to  be  taken  either  for  a 
limited  purpose  or  in  restricted  quantities,  and  generally  was 
not  to  be  paid  for  until  taken.  And  in  most  of  them  it  is  easy 
to  see  that  the  supposed  necessity  of  liveiy  of  seisin,  in  order 
to  pass  a  corporeal  interest  in  land,  was  a  controlling  considera- 
tion in  the  minds  of  the  judges.  Even  in  OruJbb  v.  Bayard,  tupra^ 
it  seems  not  to  have  been  without  influence.  The  impossibility 
of  making  livery  is,  however,  in  Pennsylvania,  no  reason  for 
refusing  to  give  a  construction  to  a  deed  accordant  with  the 
Intention  of  the  parties.    When  the  intent  is  to  give  the  entire 


1858.]  Oaldwell  v.  Fultoh.  767 

lurafraot  and  power  of  disposal,  the  legal  Utle  must  be  held 
to  pass.  Eyen  in  England,  livery  of  seisin  is  no  longer 
indispensable  to  the  grant  of  a  corpofeal  hereditament.  Un- 
opened mines  may  be  conyeyed,  and  the  grantee  takes  more 
than  a  right  issuing  out  of  land,  or  exercisable  therein.  He 
takes  the  mines  themselTes.  In  SUmghUm  t.  Leigh^  1  Taunt. 
402,  a  widow  was  held  entitled  to  dower  of  mines,  not  only  in 
lands  in  which  her  husband  had  been  seised  in  his  life -time  and 
during  corerture,  but  also  in  those  which  were  in  the  lands  of 
other  persons,  the  minerals  or  substratum  of  which  had  been 
conveyed  to  him.  It  was  also  ruled  that,  in  assigning  her 
dower,  the  sheriff  should  set  off  to  her,  not  one  third  of  the 
profits,  but  one  third  of  the  mines  themselves,  and  that  the 
partition  might  be  made  either  by  metes  and  bounds,  or  by 
directing  separate  alternate  periods  of  enjoyment. 

It  is  not  strange,  therefore,  that  it  had  been  held  in  this  state, 
before  the  controversy  between  these  parties  was  first  here,  that 
an  unrestricted  right  to  take  and  cany  away  all  the  coal  in  a 
tract  of  land  is  a  corporeal  right  and  exclusive.  In  Benson  v. 
IGnerB'  Bank^  20  Pa.  St.  870,  we  have  this  case:  Beese  was 
seised  of  two  undivided  third  parts  of  a  tract  of  land,  and  of 
one  fifth  of  all  the  fossil  coal  under  it.  He  made  a  deed  for  the 
tract  to  Kepner,  containing  the  clause,  **  excepting  and  forever 
reserving  the  liberties  and  privileges  for  the  heirs  and  legal 
representatives  of  Samuel  Potts,  deceased  [of  whom  he  was  one], 
to  dig,  take,  and  cany  away  all  the  stone-coal  that  is  or  may 
hereafter  be  found  on  the  above-described  tract  of  land."  The 
judgment  of  this  court  was  that  the  deed  conveyed  no  part  of 
the  stone-coal  to  the  grantee  of  the  land.  Of  course  it  remained 
reserved  or  ungranted  as  a  corporeal  hereditament. 

Thus,  after  a  careful  review  of  the  question,  we  are  con- 
strained to  hold  that,  by  the  deed  from  Caldwell  to  Greer,  the 
title  to  the  coal  in  the  lands  owned  and  occupied  by  the 
grantor  was  conveyed,  and  not  a  mere  license,  or  incorporeal 
right.  Such  was  the  opinion  of  this  court  in  1855,  when  the 
same  deed  was  here  for  construction,  and  the  very  able  argu- 
ment of  the  counsel  for  the  plaintiff  in  error  has  failed  to  con* 
vince  us  that  the  court  was  then  mistaken. 

There  are  some  exceptions  to  the  rejection  of  evidence  offered 
in  aid  of  the  construction  of  the  deed.  The  offers  were  to  show 
by  the  testimony  of  Greer,  taken  after  he  had  parted  with  the 
interest  granted,  the  circumstances  under  which  the  original 
purchase  was  made,  and  the  motives  which  prompted  to  it,  to- 
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geiher  with  his  opinion  and  that  of  his  grantee's  as  to  the  extent 
of  the  interest  which  passed  by  the  deed.  The  original  articlee 
of  agreement  were  offered  for  the  same  purpose.  This  evidence 
was  not  submitted  to  show  fraud  or  mistake  in  the  deed,  nor 
had  it  any  tendency  to  show  either.  Its  purpose  was  to  control 
the  meaning  of  the  words  which  the  parties  used.  It  is,  bow- 
ever,  the  settled  rule  that  a  deed  must  be  construed  ex  viaoeri" 
bu8  8ui8.  When  the  intent  is  clearly  expressed,  no  evidence  of 
extraneous  facts  or  circumstances  can  be  received  to  alter  it: 
Means  V.  Presbyterian  Churchy  3  Watts  &  S.  803;  Proton  v.  Nidde, 
6  Pa.  St.  390;  Lyon  v.  Miller,  24  Id.  392.  It  may  be  admitted 
that  when  the  deed  leaves  the  subject-matter  of  the  grant  in 
doubt,  parol  evidence  may  be  resorted  to  in  order  to  ascertain 
it,  but  the  nature  and  quantity  of  the  interest  conveyed  is  al- 
ways to  be  ascertained  from  the  instrument  itself.  Here  the 
inquiry  is,  what  dominion  or  ownership,  if  any,  in  the  coal, 
Caldwell  granted,  and  that  must  be  determined  exclusively 
from  the  words  which  he  employed.  The  evidence  was  there- 
fore rightly  rejected. 
The  judgment  is  aflbmed. 

ESTATBS  OF  IXHXBITANCl  MAT  EXSST  IH  MnOBS,  DiBnNCV  FSOK  OwiTKB^ 

SHIP  or  Surface :  See  HartweU  ▼.  Cammanf  64  Am.  Deo.  448^  and  note 
456,  citing  the  prior  oaaea  in  this  aeries.  The  principsl  case  is  cited  to  this 
point  in  Johnatoufn  /.  Co,  ▼.  Cambria  L  Co,,  32  Pa.  St.,  246,  poti^  p.  763;  KmgU 
V.  Indiana  C,  d:  /.  Co..  47  Ind.  110;  Marblt  Co.  v.  Jfipley,  10  Wall.  363;  Fremek 
T.  Brewer^  3  Wall.  jon.  356.  A  grant  of  a  right  to  take  coal  is  not  a  mere 
license  to  do  bo,  but  is  an  interest  in  the  land,  an  incorporeal  hereditament: 
Harlan  t.  Lehigh  Coal  A  Nav.  Co.,  35  Pa.  St.  292;  Brown  ▼.  Core^,  43  Id. 
603;  Funk  ▼.  Ilaldeman,  53  Id.  242,  243;  ^mw^roi^  ▼.  Caidwelk  Id.  285; 
Penntylvania  S.  M.  Co.  v.  Ned,  54  Id;  17;  OU>ninger  ▼.  Framklin  Coal  Oo^ 
65  Id.  15;  Newmonger  r,  Andreas,  57  Id.  451;  Tinkmrn  Fishing  Co,  T,Carter, 
61  Id.39;  CnUed  Stales  r.  CastiUero,  2  Black,  168»  aU  oittng  the  principal 
oase. 

DvEDBp  AnMUBniLiTT  OF  Pabol  BrrnKKOS  vo  JfiXFLAor:  Bee  Mnmp  t. 
Wdtster,  66  Am.  Deo.  274»  and  note. 


Bbown  v.  Lynn. 

[SI  PsamiLTAII4  SXAXB,  810.] 

KsouosNCB  Rbsttltiho  in  Injubt  to  Anothkb's  Pbofebtt  u  vot  Bz- 
CUBED  by  the  fact  that  the  owner  of  the  property  committed  a  tniii[wai 
by  placing  the  property  where  it  received  the  injury;  the  property  of  a 
trespasser  cannot  be  negligently  injured  or  destroyed  without  liability 
lor  the  consequences. 
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Om  B  VOV  BOOHD  TO  OUAKD  AOADIST  WaNT  OF  OEDOrABT  CUbI  QD  tiM 

part  of  unothor,  and  he  has  a  right  to  pmunie  that  Mkothor  will  hm  ori 
eare  to  protect  property  from  injniy. 


Cm  for  damages  for  n^ligently  mooring  certain  coal-bargea 
aboTe  plaintifiTs  flai-boat,  so  that  they  became  loose,  and  being 
dxiven  against  such  flat-boat»  sunk  it,  together  with  its  cargo. 
Defendant  offered  on  the  trial  to  prove  that  the  place  where  the 
boats  were  moored  was  on  the  ground  of  one  Dalzell,  of  whom 
he  had  obtained  permission  therefor,  but  that  plaintiff  was  a 
trespasser  on  such  ground.  The  court  refused  to  admit  such 
eYidence.  on  the  ground  that  permission  was  implied  unless 
defendant  proved  the  contrary.  Defendant  excepted.  The<le- 
fendaat's  counsel  asked  the  court  to  charge,  in  substance,  that 
if  plaintiff  knew  of  the  dangerous  character  of  the  fastenings  of 
defendant's  vessels  and  failed  to  remove  his  vessels  out  of  danger, 
he  cannot  recover.  The  court  refused  to  so  instruct,  but  on 
the  contrary  instructed  the  jury,  in  substance,  that  if  defendant 
failed  to  use  ordinaiy  care  in  fastening  his  boats,  and  injury 
resulted  from  such  lack  of  ordinary  care,  defendant  was  liable. 
Defendant  excepted  to  the  refusal  to  give  hiajnstructions,  and 
to  the  giving  of  the  instructions  as  above. 

B.  Wooda  and  J.  T.  CoArun,  for  the  plaintiff  in  error* 

Penney  and  StenreU^  for  the  defendant  in  error. 

By  Oourt,  Thompson,  J.  The  offer  of  the  evidence  contained 
in  the  bill  (rf  exceptions  of  the  plaintiff  in  error  was  properly 
rejected.  And  not  only  for  the  reason  assigned  by  the  court, 
but  because  it  was  not  relevant.  One  trespass,  even  if  it 
amounted  to  this,  would  not  justify  another;  and  the  testimony, 
if  it  had  been  admitted,  could  have  had  no  operation,  unless  this 
rale  were  reversed.  Indeed,  the  reasoning  for  the  position  con* 
tended  for  necessarily  maintained  the  principle  that  the  defend- 
ant, on  account  of  the  alleged  trespass  of  the  plaintiff  in  fastening 
his  boat  to  a  rock  at  his  landing,  might  have  cast  it  adrift  or 
otherwise  destroyed  it  without  liability — ^a  doctrine  that  no  law 
will  justify.  The  offered  testimony  did  not  touch  the  point  of 
insufficient  fastening,  and  for  all  these  reasons  was  inadmis- 
dble. 

We  overrule  the  exceptions  to  the  charge  of  the  court  in  answer 
to  the  defendant's  points,  upon  the  views  of  the  learned  judge 
on  the  law  of  the  case,  so  accurately  laid  down  to  the  jury  in 
his  charge,  in  which  they  are  fully  answered. 

Judgment  affirmed. 
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TteviaoBi  RioBT  0V9  «Q  AcnoBT  voR  Injubt  ST  Nbouoi 
▼.  Abrwfaft  J?.  iZL  Co^  68  Am*  Deo.  413;  and  cmm  in  note  421. 

Om  HAT  Pbvumb  teat  AaoTHXs  wiu.  Use  ORDiXABr  Gax^  and  ii 
•o4  boond  to  guard  agidnal  the  naa  of  mdi  a  degroe  of  can:  Pmmi^Kmm 
me.  E,  R.  Co.  ▼•  H^bmrniea,  44  Pa.  St.  S79;  Awm  t.  PiomBar  Tom  Idtm^  9 
Saw,  87ff  both  oiting  the  prinoipal 


PlTTSBTJBGH  AND  CONNELLSYHiLB  IL  IL  Ca  V. 

Btebs. 

SiTBMniniov  «Q  Bahjuiad  Sxook  b  Gontbaiot  or  Tiiiiiiiiiwi—  anhiMt te 
the  proyiaioni  of  the  atatato  of  limitationa. 

SvATOTi  OF  LnoTATiOHB  BuvB  AOAiMST  Rbmedt,  not  agaioat  debt. 

DnfANB  AND  Notion  wbik  CoNDinoirs  Pmub)mt  to  Bbotoivq  cr  Ao> 
noN,  must  be  made  within  a  reasonable  time,  and  oertainlj  not  after  Ike 
period  within  which  an  action  on  the  obligation  can  be  wtfti«^»t^H  8e 
held,  in  an  action  on  labocription  to  the  capital  etoek  of  a  corporation. 

AflSUMmr  to  reooyer  three  shaxes  of  railroad  stock  safaseribed 
for  in  June,  1847.  The  notice  to  make  payment  on  subaerip- 
tions  was  delayed  until  March,  1857.  Salt  waa  lMX>aght  in 
April,  1867.  Tb^  question  reserved  for  the  supreme  court  was 
whether  the  statute  of  limitations  applied  to  sudi  a  state  of 
facts  as  this.  Bemedies  on  ordinaiy  contracts  were  Hmt^  \^ 
Pennsylvania  statute  to  six  years. 

SeweUf  Hitter,  and  OUphanif  tot  the  plaintiff  in  enor. 

J.  B.  and  A.  Howell,  and  J.  JT.  Ewing,  for  the  defendant  in 
error. 


By  Oourt,  Woodwabd,  J.  The  defendi^t's  subscription 
made  on  the  thirteenth  of  June,  1847;  the  notice  to  pay  waa  pub- 
lished March  1, 1857;  and  this  suit  was  brought  the  sixteenfli 
of  April,  1867. 

The  question  is,  whether  the  statute  of  limitations  is  a  defense. 

The  subscription  was  an  ordinaiy  contract  of  indebtedness. 
It  was  a  promise  to  pay  the  company  fiffy  doUars  a  share  tor 
three  shares  of  their  capital  stock,  **  in  such  manner  and  pro- 
portions, and  at  such  time  and  places,  as  shall  be  determined 
by  the  board  of  directors,  in  pursuance  of  an  act  of  assembly, 
entitled,"  etc. 

The  company  to  whom  the  promise  was  made  had  three  reine- 
dies,  expressly  given  by  the  act  of  their  incorporation,  toeafotea 


Oct.  1858]    P1TT8BUBOH  Eixi.  B.  B.  Go.  v.  Byxbs.  771 

payment:  1.  By  notice  of  time  and  place  of  payment;  2.  By 
forfeiture  of  stock  for  default  of  payment;  and  8.  By  aotion. 

The  seyenteenth  section  of  the  original  act,  rcTiyed  by  the 
aapplemental  act,  contemplated  an  early  commencement  and 
completion  of  the  road;  for  it  proTided  that,  nnlees  it  were 
beg^n  within  fiye  years,  or  if  suffered  to  go  out  of  use  for  two 
years  after  completion,  the  charter  should  be  forfeited. 

It  is  not  reasonable  to  suppose  the  legislature  meant  that  sub- 
scribers to  such  a  stock  should  be  indefinitely  bound.  The  road 
was  to  be  promptly  commenced  and  yigorously  maintained; 
and  some  of  the  yarious  remedies  to  compel  payments  of  the 
stock  were  to  be  resorted  to  within  a  reasonable  time. 

This  is  the  clear  and  necessary  import  of  the  contract. 

Now,  the  general  principle  is,  that  the  statute  of  limitations 
begins  to  run  only  from  the  time  the  right  of  action  accrues. 
The  statute  runs,  not  against  the  debt,  but  its  remedy;  and  of 
course  cannot  b^n  to  operate  until  a  remedy  exists.  It  is  not 
quite  clear  to  my  mind  that  the  company's  right  of  aotion  in 
this  case  was  dependent  on  their  notices  or  demands,  so  that  it 
could  not  be  said  to  exist  before  they  were  given.  I  am  rather 
inclined  to  think  that  the  right  to  declare  a  forfeiture  was  de- 
pendent on  demand  and  notice;  but  that  action  might  have 
been  brought  at  any  time  on  the  subscription.  If  this  view 
were  sustainable,  it  is  dear  the  statute  was  a  full  defense;  but 
it  is  not  the  view  which  prevailed  in  the  court  below,  or  which 
is  most  acceptable  here. 

Taking  it  for  true,  then,  that  the  company  could  not  sue  nntfl 
after  demand  and  notice,  were  th^  at  liberty  to  delay  these  be- 
yond six  years,  and  then  have  a  right  to  sue  within  six  years 
thereafter  ?  We  think  not.  It  was  held  in  LitOe  v.  BlutU,  9 
Pick.  488,  in  accordance  with  the  general  rule,  that  when  an 
action  will  not  lie  without  making  a  previous  demand,  the  stat- 
ute begins  to  run  from  the  time  of  making  the  demand;  but  in 
Oodman  v.  Sogers,  10  Id.  112,  it  was  held  that  in  such  case  the 
demand  must  be  made  in  reasonable  time,  and  when  no  cause 
of  delay  is  shown,  it  ought  to  be  made  within  the  time  limited 
by  the  statute  for  bringing  the  action.  The  language  of  Wilde, 
J.,  speaking  for  the  whole  court,  is  very  much  in  point.  '*  Qen« 
erally,"  he  says,  <*  where  a  debt  is  payable  in  money,  and  on 
demand,  the  statute  of  limitations  begins  to  run  immediately 
after  the  debt  is  contracted;  but  if  a  demand  previous  to  the 
commencement  of  an  action  is  necessary,  the  statute  will  not 
begin  to  run  until  a  demand  is  made.    But  in  the  latter  case. 
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there  miui  be  some  limitattoii  to  the  right  of  »«<^iriT>g  ^  demand. 
What  is  to  be  considered  a  reasonable  time  for  thia  purposB 
does  not  appear  to  be  settled  by  any  precise  role.  It  must  de* 
pend  on  eireamstanoes.  If  no  cause  for  delay  can  be  shown, 
it  would  weem  reasonable  to  require  the  demand  to  be  mads 
within  the  time  limited  by  the  statute  for  bringing  the  aetion. 
There  is  the  same  reason  for  hastening  the  ^Aim^n^  that  there  is 
for  hastening  the  commenoment  of  the  action." 

This  case  was  approyed  and  followed  in  La/arge  t.  Jia^pm,  9 
Pa.  St.  410.  Nor  is  the  soundness  of  the  rule  affected  bj  what 
was  said  in  Smkler  r.  Tkmpibe  Oo,,  8  Penr.  &  W.  149,  for  there 
the  demand  was  within  six  years  from  the  contract,  and  the  only 
question  was  whether  the  statute  faacred  an  actum  within  six 
years  after  the  demand. 

Judge  Wilde's  obsenration,  that  there  is  the  same  xeaaon  for 
hastening  the  demand  that  there  is  for  hastening  the  eom- 
mencement  of  the  action,  is  peculiarly  applicable  to  a  oaae  libs 
this,  where  the  demand  is  held  to  be  part  of  the  remedy  by 
action.  All  the  reasons  that  can  be  urged  against  enforcing 
any  stale  claim  will  lie  against  such  a  subscription.  It  is  cmly 
a  simple  contract.  Many  ciroumstances  may  afford  a  defense 
against  it.  The  policy  of  the  statute  is  that  all  such  contracts 
shall  be  enforced  within  six  years,  before  witnesses  are  dead, 
papers  lost,  and  the  means  of  defense  gone.  If  other  parties 
may  not  sleep  over  their  rights,  to  the  prejudice  of  promisors, 
it  is  difScult  to  find  a  good  reason  why  a  railroad  company  or 
other  corporation  may  do  so,  especially  when  they  baswe  reoeiTcd 
a  TCiy  impressiTe  intimation  from  the  creatiTe  power  that  they 
are  to  be  up  and  doing.  In  Sterie  y.  Steele,  26  Pa.  St.  156,  it 
was  said  a  party  cannot  stop  the  running  of  the  statute  of  limi« 
tations  by  his  own  negligence. 

We  hold,  therefore,  that  the  company  were  bound  to  demand 
payment  of  the  subscription  within  six  years  from  its  date— or 
at  least,  to  call  in  an  installment  within  that  period.  And  thia 
in  strict  analogy  to  the  statute;  for,  whether  the  demand  be  an 
essential  preliminaiy  to  the  action  or  not,  it  is  beyoL.d  question 
one  of  the  remedies  given  to  the  company  upon  the  contract. 
The  statute  in  terms  bars  only  the  action.  But  we  ground  a 
presumption  on  the  statute,  that  a  party  who  did  not  employ 
the  other  means  afforded  for  enforcing  Ihe  contract  within  the 
period  of  the  statute  meant  to  abandon  the  contract.  After 
that  period  demand  could  not  be  made  with  eflfoct. 

If,  therefore,  an  action  would  not  lie  without  preTioua  de^ 
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mandy  and  the  time  for  that  is  gone,  the  action  ia  gone.  But  if 
the  action  would  lie  without  a  legal  and  valid  demand,  then  it 
is  barred  by  the  statute;  so  that,  quaeumqae  viiehur,  the  judg- 
ment must  be  affirmed. 


SuBBOBimoir  to  Cobpobati  SfooK*  WHnr  Bnmnroi  ajkd  Bmaoni  m^ 
GmxRALLT:  See  «ztenilTie  note  to  Fneland  r.  McOtiUmgk,  4S  Am.  Deo. 
e0i-703s  and  no  abo  Wlg^  r.SkeOf^M.  E.  Ok,  68  Id.  522;  PmAtoot  E.  E. 
Co.  T.  Ihtnmmr^  Id.  664;  Penob$eoi  E.  E.  Co,  r.  White,  66  Id.  167,  and  noteo 
tiiereto;  EMnstm  ▼.  PUtOmrgh  etc  E.  E.Co,,  poit,  p.  79SL 

LiMiTATioiiB  or  AonoMS  oir  SuBSoaimoNB:  Sea  Fndomi  t.  MtOmUomi^ 
43  Am.  Doo.  685^  and  note  thereto  708.  Sabeoriptioiie  mo  ovdinaiy  eon* 
tneti,  and  the  etatate  of  limitatloiui  opeiatea  upon  them:  PiMmrgk  ^O,  E* 
E  Oo.  T.  Chraham,  86  Pa.  St.  77;  8.  0.,  2  Ofaat  Cas.  259;  (hutar  ▼.  TUmm/Qk 
O.  <fc  IT.  Co.,  63  Pa.  St.  387,  both  dtiiig  the  principal  oaae. 

Whkbb  OoNDinoK  PBsaxDKNT  TO  BRiNoiiro  AcnoH  Bxnn^  as  that  oall  is 
eondition  precedent  to  bringing  action  on  mibeoription,  raoh  condition  mnet 
be  perComed  within  a  reasonable  tune,  and  certainly  not  after  the  period 
within  which  an  aetion  on  the  obligation  ooold  be  maintained:  Motrimm  r. 
JfuttiS  84  Pa.  St.  17;  Oirard  Bank  t.  Bank  qf  Peim  l^owiMp,  39  Id.  102; 
AlUboife  Y.  Hagar,  46  Id.  54;  Ehiite$  ▼.  IhanM,  66  Id.  19S,  aU  dtiag  the 
principal  oaae;  and  tee  Edbinson  t.  PtMmrgh  tie,  E.  E,  Co.,  poit,  p.  792. 


Steblxng  V.  Meboantile  Mutual  Ins«  Co.  or 
PniiiADELPHiA.     Caldwell  v.  Same. 

[89  PaHwnTAaiA  SvAn,  76.] 
ImcxLTKNOT  ov  Inbubance  Cobipant  BBarosB  BxpiKATioir  OF  PoLioT  ie  ne 

defense  to  action  on  premiam  note.    Validity,  not  ultimate  yalae  of  the 

company's  promise,  is  the  test  of  the  obligation. 
AnrmAViT  Avibbino  Fbaud  Qehxballt  as  Dbtbasi^  but  not  Pabtioi7- 

LABiziNG  the  circumstances  constitatfaig  the  fraud,  ie  insufficient  to  pre* 

▼ent  judgment. 

AflSDiipeiT  on  two  notes.  Actions  brought  by  the  Mercantile 
Mutual  Insurance  Company  of  Philadelphia^  one  against  Mark 
Sterling,  as  endorser  of  a  premium  note  made  by  P.  A.  Alford^ 
captain,  and  for  the  owners  of  the  steamboat  White  Cloud,  the 
other  against  Caldwell  &  Brother,  as  indorsera  of  a  premium  note 
made  by  Mark  Sterling,  for  the  steamboat  Paul  Jones,  and  her 
owners.  A  rule  of  court  proyided  that  in  all  cases  on  bills, 
notes,  bonds,  or  other  instruments  in  writing  for  the  payment 
of  money,  defendant  must  first  file  an  **  affidavit  of  defense,  stat- 
ing therein  specifically  and  at  length  the  nature  and  character 
of  the  same.'*  Judgment  went  for  plaintiff  in  the  lower  court, 
for  inBufflotenqr  of  the  affldavit,  and  was  aiBrmed  by  the  rapieme 
oourt. 
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Oamahan,  for  the  plaintiffa  in  error. 
2>.  Beedf  for  the  defendants  in  error. 

By  Oonrt.  Thompson,  J.    It  is  very  clear  that  the  affidayit  of 
defense  in  this  case  was  insufficient    The  defendant  swears 
''that  he  is  informed  and  yerily  belieyes"  that  the  company 
was  insolvent  during  the  whole  of  the  year  1857,  and  that  it 
failed  five  or  six  months  before  the  expiration  of  the  policy  of 
insurance.    But  he  does  not  aver,  and  of  course  could  not,  but 
that,  notwithstanding  an  inability  to  pay  liabilities,  the  assets 
of  the  company  were  sufficient  to  have  paid  a  portion,  if  not 
the  entire  loss  that  might  have  occurred  to  the  steamer  White 
Cloud.    No  loss  occurred,  however,  and  no  consequent  injury 
from  want  of  ability  to  pay  ensued.    But  whether  or  not,  the 
liabilify  of  the  company  existed  all  the  while.   The  legal  obliga- 
tion to  pay  was  not  weakened  by  inability  to  pay.    The  contract 
stood  upon  promise  for  promise.     It  would  hardly  be  thought 
of  as  a  valid  defense  for  the  company,  if  the  insolvency  had 
existed  on  the  other  side,  that  because  the  premium  note 
might  not  have  been  collectible  they  could  not  have  been  com- 
pelled to  pay  in  case  of  loss.    That  is  but  an  inversion  of  the 
case.    The  ultimate  value  of  the  promise   by  the  company, 
which  was  the  consideration  for  the  promise  on  the  other 
side,  is  not  the  test  of  obligation.    The  parties  must  be  pre- 
sumed to  have  considered  of  this  before  contracting.    It  is  the 
validity  of  it  that  is  to  be  considered  in  a  case  like  this.    That 
remaining,  the  contract  remains,  for  this  was  what  the  insured 
contracted  for.    And  this  view  of  the  case  upon  principle  might 
be  sufficient.    But  the  case  of  Hone  v.  Boyd,  1  Sandf.  481,  has 
been  cited,  in  which  the  very  point  is  ruled,  that  the  insolvency 
of  the  insurance  company  was  no  defense  to  a  recovery  on  the 
premium  note. 

The  incidental  allegation — ^f  or  it  is  no  more — ^that  the  company 
was  a  **  fraudulent  corporation,"  under  the  qualification  that 
the  defendant  is  '*  informed  and  verily  believes"  it  was  so,  does 
not  aid  the  affidavit.  There  is  no  averment  of  fraud  or  trick  or 
concealment,  to  induce  the  insured  to  enter  into  the  contract  of 
insurance.  Nor  are  there  any  facts  disclosed  to  show  in  what  it 
was  fraudulent.  It  is  quite  possible  for  a  party  to  be  of  opin- 
ion that  an  inabiliiy  to  pay  losses  constitutes  the  corporation  a 
fraudulent  one.  To  diflforent  minds,  different  acts  might  be 
considered  fair  or  fraudulent;  hence  the  necessiiy  of  die  rule 
requires  that  the  affidavit  of  defense  shall  *'  state  specific- 
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ally  and  at  leihgih'*  the  **  nature  and  oharaotor ''  of  tlie  defense, 
so  that  the  court  may  be  able  to  see  {hat  there  is  a  defense  thai 
ealle  for  a  trial.  If  fraud  is  the  defense,  it  must  appear  in  what 
it  consisted.  In  Broum  ▼.  Street,  6  Watts  &  8.  221,  it  is  said 
that  the  facts  constituting  the  defense  must  be  stated.  So  in 
Jfoofitf  y.  Samerea,  Id.  262.  So,  too,  the  facts  must  be  posi* 
tirely  ayerred  to  exist:  Walker  y.  Geisae,  4  Whart.  257  [83  Am. 
Dec.  60];  Lard  ▼.  Ocean  Bank,  20  Pa.  St.  886  [69  Am.  Dec.  728]; 
which  is  not  a  charaoteristio  ct  this  afKdaTit 
We  think  there  was  no  ezror  in  entering  Judgment  in  this 


■  "^-^    -  ) 

PBumm  Kens  ov  IxsinuvoB  Pouor,  BsiuioiiaaR  ahd  Validitt  on 
8#e  MelmUrt  r.  Prtdom,  48  Am.  Dea  821;  Fnd  ▼.  8aniega  M.  Int.  Co.,  49 
Id.  234. 

Tbb  rsnroir al  oasb  u  oitid  ahd  iollowsd  in  CarBy  ▼.  Sagk,  1  Atb^ 
100^  S.  C  2  Bin.  2479  on  the  point  that  the  iuolTonoy  or  bankniplqr  of  an 
H"**^***'  oompiny  it  no  dofaiM  to  an  sotlon  on  a  pcendnm  not»  giisn  to  it 
itrapolkf  oC  ~ 


RoDGBBs  V.  Stophel. 

WsAaiORSBB  m  On  Ww>  Eups  Whabv  lor  the  pnpoto  of  rsodrioi 

goods  for  hire. 
Wbabfihoib'b  BngosMBiiCTT  BseiMB  wRsir  Goods  abb  Deutibid  os 

HI8  Whabf,  and  he  has  leoeived  them  at  whaifl«gw,  either  expreeilj  et 

by  impUeation. 
WHAnmroiB  18  Bailxb  roa  Hiaii  and  is  bound  to  nse  ordiDSKy  eaio. 

WhSTHIB  PaBTT  is  WhABFINOXB  OB  NOT  IS  QUBSnOV  lOa  JlJB¥. 
TbKTIHOKT   op  LITTUI    VaLDX   OB    8TBENQTR    IB   ItSBLV,    BOV   AwOBSIBe 

Rational  Intkbbncb  aa  to  principal  fact  in  dispute  is  oompetent. 

AonoK  on  the  case  by  Stophel  against  Bodgers»  a  wharfinger, 
tor  negligenoe  in  taking  care  of  a  quantify  of  lumber  intrusted 
to  him.  Bodgers  owned  a  piece  of  land  adjoining  the  Pennsyl* 
rania  canaL  Persons  in  the  neighborhood  had  used  the  place 
an  a  deposit  for  lumber.  Bodgers,  desiring  remuneration,  gave 
notice  that  he  would  henceforth  charge  for  use  of  the  wharf  at 
»he  rate  of  ten  cents  per  one  thousand  feet  of  lumber.  Plaint- 
iff accepted  the  condition,  and  placed  one  thousand  two  hun« 
died  feet  of  lumber  on  the  wharf.  The  lumber  was  subsequently 
taken  away  by  a  third  party,  without  plaintiffs  authoriiy,  and 
tost.    Testimony  of  two  parties  was  introduced  to  prove  thai 
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doCaiidani  had  reeeiyed  lumber  a  year  prerioiialty  from  them  fot 
a  oompeTiaation,  and  to  one  thai  he  had  giren  aaBuraneea  ci 
aeeorilj.  From  the  order  allowing  the  introdiiotioii  of  thia 
teatimonj,  and  on  ezeeption  to  oertain  inatmctioiui  as  to  iriiai 
eonatitated  a  wharfinger,  the  appeal  waa  taken. 

Steumrt^  for  the  plaintiff  in  error. 

YFkitet  and  Ooffey,  for  the  defendant  in  error. 

By  Court,  Chuboh,  J.  The  plaintifT  below  aongbt  to  charge 
the  defendant  there  aa  baflee.  The  charaeter  of  the  hmlniont, 
if  any,  was  a  queetion  in  iasae  before  the  ooort  on  the  trial. 
The  first  error  assigned  here  is  the  admission  of  the  testimony 
of  the  witnesses  Dill  and  Duncan;  and  although  it  is  not  aa 
apeoifio  as  the  rule  of  court  requires,  and  might  for  that  cause 
alone  be  passed  without  notice,  yet  it  has  receiyed  due  consid* 
eration. 

The  ndea  of  eridanoe,  having  their  foundation  in  ^^^"""wn 
aense,  are,  in  some  respects,  subserrient  to  the  general  intereeta 
and  oonyenience  of  sodeiy;  and  consequently  admit  of  such 
reasonable  modified  application  as  will  best  adapt  them  to  the 
actual  condition  of  the  business  of  men.  The  general  principle 
undoubtedly  is,  that  the  evidence,  to  be  competent,  must  cor* 
respond  with  the  allegations,  and  be  confined  to  the  point  in 
issue.  Yet  all  collateral  facts  that  are  in  any  direct  manner 
capable  of  affording  a  reasonable  presumption  or  inference,  aa 
to  the  principal  fact  or  matter  in  dispute,  are  competent  sub- 
jects of  proof.  And  therefore  it  is  that  sometimes  other  facts, 
similar  to  those  directly  in  issue,  are  receiyable  in  CTidence:  1 
Oreenl.  By.,  sees.  62,  63.  It  is  not  doubted  that,  in  the  trial 
of  this  cause,  it  was  material  for  plaintiff  to  show  that  hia 
alleged  bailee  occupied  the  relation  to  him  of  a  wharfinger. 
What  constitutes  this  relation  is  as  well  defined  by  law  as  that 
of  warehouseman  or  common  carrier,  and  may  be  established 
by  the  same  kind  of  proof. 

A  wharfinger,  then,  is  one  who  keeps  a  wharf  for  receiving 
goods  for  hire.  And  his  responsibiliiy  begins  when  the  goods 
are  delivered  at,  or  rather  on,  the  wharf,  and  he  has  either  ex- 
pressly or  by  impUoation  so  received  them.  In  Fuller  v.  Brad' 
letft  25  Fa.  St.  120,  it  is  said  that  one  who  holds  himself  forth 
to  the  public  to  carry  for  hire  is  a  common  carrier,  as  much  the 
first  as  any  subsequent  trip,  and  that  it  is  for  the  jury  to  say, 
from  the  whole  evidence  in  the  case,  whether  he  is  a  common 
eacrier  or  a  carrier  by  the  job,  hiring  for  the  trip  only.    So  it 
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lias  been  held  that  any  man  undertaking  to  eany  the  goods  of 
all  peisons  iadifforently  and  generally  is  a  common  carrier: 
Qordan  ▼.  HuUiism,  1  Watts  &  S.  286.  The  chief  justiee,  in 
the  case  just  eited,  uses  this  language:  *'  A  wagoner  who  car* 
riea  goods  for'  hire  is  a  common  carrier,  whether  this  be  his 
principal  or  only  occasional  business."  Keeping  these  general 
piinoiples  in  view,  and  not  forgetting  th^  are  held  applicable 
to  common  carriers,  whose  responsibiliiy  is  greater  than  wharf- 
ingers, and  it  will  be  readily  peroeiTed  that  the  exception  taken 
below  to  the  competency  or  admissibility  of  eridenoe  cannot  be 
rastained.  The  mere  contract  of  Bodgers  with  the  witness 
would  alone,  perhaps,  be  irrelevant  and  inadmissible;  but  the 
testimony  taken  together  goes  much  further.  And  baring  but 
one  bill  of  exceptions,  the  testimony  of  both  witnesses  must  be 
treated  as  one  offer,  and  the  objection  a  general  one;  hence,  if 
any  portion  of  their  testimony  be  competent  for  any  purpose,  a 
special  objection  cannot  avail  the  party  now:  Ekrmel  ▼•  i>im- 
Aiss,  4  Pa.  St.  178,  181,  FUier  ▼.  Eyre,  14  Id.  892.  The  wit- 
neaa  Dill  proTSs  that  the  wharf  had  been  preriously  used  fay 
the  public,  as  we  would  understand,  without  objection  or 
ehaige  by  the  owner;  but,  prerious  to  the  occurrence  in  ques- 
tion, the  latter  informed  him  he  would  not  suffer  it  so  any 
longer,  but  should  charge  a  specified  sum  per  thousand  feet. 
In  legal  parlance,  this  compensation  is  called  wharfage.  But 
Duncan  testifies  more.  He  says  that  Bodgers  inrited  him  to 
use  his  wharf,  and  informed  him  of  the  rate  of  compensation 
he  charged.  The  witness  demurred  to  this,  and  told  Bodgers 
he  could  do  better  by  delivering  his  lumber  at  Barber's,  a  short 
distance  above,  where  it  was  free  ground,  as  it  is  said.  Bodgers 
replied,  if  he  did  so,  it  would  likely  be  stolen;  but  if  put  upon 
my  wharf,  it  will  be  safe.  This  certainly  aiforded  some  m^ 
denoe  of  the  relation  he  stood  in  to  those  using  his  wharf.  It 
was  not  the  offer  of  any  special  engagement  or  undertaking 
with  the  witness  particularly,  but  rather,  in  the  language  of  the- 
authorities  cited,  the  holding  himself  forth  as  a  wharfinger  re- 
oeiving  lumber  on  his  wharf  for  hire,  at  a  given  rate,  from  all 
persons,  indifferently  and  generally.  The  value  or  strength  of 
the  testimony  is  not  the  question;  but  could  it  afford  any 
rational  inference,  in  connection  with  the  other  eridence  in  the 
eause,  that  defendant  kept  a  public  wharf,  and  offered  himself 
to  the  public  as  a  wharfinger  prerious  to  the  time  of  receiving 
there  the  plaintiff's  lumber?  We  think  it  could,  and  therefore 
the  court  below  were  right  in  overruling  the  objection  to  it 
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The  two  xemaining  ezxoxs  asaignecl  embreoe  bat  one  and  ibk 
nme  prindple.  And  the  discnssion  of  the  fkrat,  and  the  answei 
alzeady  given,  ia  a  subetantial  OYermling  of  these.  Whether 
there  be  any  evidence  ia  for  the  court;  but  whether  enongh,  mm 
here  properly  submitted  to  the  jury.  If  there  be  any  CTidenoa 
upon  the  issue,  however  slight,  it  will,  in  general,  not  be 
deemed  error  to  leave  it  with  the  jury:  Jhnum  v.  Kuig,  10  Watte» 
101.  and  many  other  cases.  No  specific  instruction  being  de- 
manded of  the  court,  nor  special  exception  taken  at  the  time, 
the  whole  charge  should  be  taken  together.  The  jury  were 
distinctly  instructed,  in  immediate  connection  with  that  part 
assigned  for  error,  that  if  they  found  the  contract  or  relation  of 
the  parties  only  extended  to  the  right  to  occupy  the  ground, 
then  defendant  was  not  liable.  What  follows  of  the  ehaige 
that  embraced  in  the  spedfioation  here  is  but  little,  if  anything, 
more  than  a  legal  definition  of  the  term  '*  wharfinger. "  If  thej 
found  him  such,  then  the  law  implied  the  rest,  unless  his  Iia- 
biliiy  was  limited  by  the  evidence.  We  perceive  no  matierial 
error  in  this.  There  was  evidence  (the  sufficiency  of  it  we  have 
seen  is  immaterial  now  here)  from  which  it  might  be  inferred 
that  defendant  was  a  bailee  for  hire,  and.  by  general  engage- 
ment, liable  to  extend  over  plaintiff's  lumber,  like  that  of  others, 
ordinary  care  and  protection.  What  is  meant  by  ordinary  cai« 
was  properly  explained  and  defined.  It  is  sudi  as  the  gener* 
aliiy  of  mankind  use  in  their  own  affairs.  This  is  required 
when  the  contract  of  bailment,  express  or  implied,  is  recipro- 
cally beneficial.  This  kind  of  care  and  skill  is  by  law  required 
of  all  persons  employed  in  any  business:  Oatober  v.  Wobwer^ 
1  Watts  &  S.  60.  We  see  no  error  in  the  part  of  the  charge 
brought  to  our  notice,  nor  in  the  exception  to  the  evidenoe. 

Judgment  afBrmed 


WBABVDIGEaS.    UVUKS  OOMMOH  CAaSTiaH  ABB  BStfUBBIBLB  lOB  LiMB 

or  Goods  intnuted  to  thdr  cue  only  where  the  lorn  oeeuned  tiumqjli  the 
negleet  to  exeraise  leMOOAUe  and  ordiiuuy  oare  and  diligence:  See  BBn  t. 
Mofo,  38  Am.  Deo.  176t  Oox  v.  (ySO^,  68  Id.  888^  and  note.  To  lendei 
wluafiager liable  deliTviy  to  him masl be pvoradx  Mkv.M'^mLlVk 
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Gabbett  &  Mabtin's  Appeal. 

[8S  FBaaRLTABA  Bkasi,  100.] 

Bmmuur  fbom  Bxmution  oamhot  bi  RTiBomip  so  as  to  Omuan 


Aht  Waxvxb  or  Exoiftion  Thbowb  PBornTT  nrao  OmDUL  Fdhd  to 
bo  distrilratod  aooording  to  law;  a  dobtor  caonofc  waivo  the  bonoftt  of  the 
oxemptioii  law  in  favor  of  a  Junior  oxocntion  oraditor  w  ai  to  giro  him  a 
pnforonoe  oyer  a  prior  levy  on  tho  ■ame  property. 

SssMRioK  Law  n  vob  Rilxxf  ov  Poob  Jitaitow^  and  prohiMti  prefer- 
enoee  among  lien  orediton. 

Wbmv  ExmPTiON  IS  Waitxd^  nr  Amr  ImcAjraBy  the  pwpeitj  mnat  be  di» 
iribnted  acoording  to  priority. 

Aptial  by  Ottrrett  &  ICartin  from  decree  distribaiiiig  pio- 
eeeds  of  BherifTs  sale  of  personal  property  of  W.  Soott  Hays. 
On  Deoember  17, 1857,  a  fi.  fa.  was  levied  by  B.  Norton,  ad- 
nunistvator  of  A.  Banson,  deceased,  on  goods  of  Hay,  the 
defendant.  On  Deoember  26, 1857,  two  writs  of  JL  fa*  were 
levied  by  B.  Hutchinson  and  W.  Oummins  against  same  goods. 
Defendant  claimed  the  benefit  of  the  exemption  law  under  the 
first  execution,  and  on  December  28, 1857,  three  hundred  dol« 
lars'  worth  of  goods  were  appraised  and  set  apart  for  him*  On 
the  same  day  execution  was  issued  against  the  defendant  by 
Qarrett  &  Maxtin  on  the  judgment  note  in  which  defendant  had 
waived  the  benefit  of  the  exemption  law.  On  the  next  day 
defendant  waived  his  right  of  exemption  on  the  executions  of 
Hutchinson  and  Oummins.  After  payment  of  prior  expenses  and 
liens,  the  residue  was  distributed  to  the  executors  of  Hutchin- 
son and  Oummins  joro  rata.  From  this  decree  Gtonett  &  Hartia 
appealed. 

J.  B.  Brady  ^  lot  the  appellants. 

O.  A.  E^ppey,  for  Bauson's  administrator. 

•T.  21  Ooohran,  for  Hutchinson  and  Oummins. 

By  Oonrt,  Thoxpsov,  J.  Oarrett  &  Martin  appeal  from  the 
decree  of  distribution  to  the  prior  executions  of  the  appellees, 
of  the  proceeds  of  a  sale  of  the  personal  properly  of  W.  S. 
Hays,  the  common  debtor,  on  the  ground  that  the  money,  the 
ral^ect  of  the  appeal,  was  made  1^  the  sale  of  property  exempt 
from  execution  by  the  prior  creditors,  but  liaUe  to  be  sold  by 
them  by  reason  of  a  waiver  of  exemption  in  the  note  on  which 
their  judgment  was  obtained. 

It  is  doubtless  true,  that  where  an  officer  has  several  exeou- 
tkHia  in  his  hands  a^ainsi  a  debtor,  and  levies  on  the  same 
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property,  a  single  demand  of  the  benefit  of  the  exemption  law, 
followed  by  one  appraisement  returned  in  each  case,  would  be 
sufficient.  But  where  it  is  expressly,  and  we  may  say  specially, 
demanded,  as  here  in  one  case,  followed  by  an  appraisement 
and  approval  in  the  same  case,  the  rule  would  not  be  applica- 
ble* It  is  a  priyilege  to  the  debtor,  to  be  exercised  in  his  own 
way,  or  not  at  all,  as  he  pleases;  and  if  he  defeats  hia  own  ob- 
jects by  the  manner  of  exercising  it,  the  fault  or  the  folly  is  lus 
own.  Here  he  claimed  it  in  the  ease  of  Norton,  administrator 
of  Sanson,  and  had  the  property  set  apart;  but  it  stood  upon 
Hutchinson's  and  Oummins's  writs,  without  a  claim  for  exemp- 
tion. The  priyilege  was  not  set  up  against  these  writs,  and  it 
would  be  difficult  to  resist  the  conclusion  that  {hey  might  pro- 
ceed to  sell  it.  We  are  not  iuTolved  in  a  discussion  of  the 
rights  which  might  have  been  claimed  as  arising,  under  these 
circumstances,  between  the  first  and  following  consecutiTe  exe- 
cutions, if  nothing  else  had  been  done  but  to  secure  the  exemp- 
tion in  the  first  case;  for  the  debtor,  by  his  own  act,  brought 
himself  within  the  rule  of  decision  that  prevents  attempted 
preference  through  the  medium  of  the  act  of  1849.  One  day 
after  having  had  the  exemption  allowed  on  the  Norton  execu- 
tion, and  ten  days  before  the  sale,  and  nine  before  the  lien  of 
that  execution  would  expire,  the  defendant  Hays  waived  the 
exemption  in  favor  of  Hutchinson's  and  Omnmins's  writs.  This 
was  an  election  not  to  avail  himself  of  the  law  which  enabled 
him  to  withdraw  a  portion  of  his  properly  from  liability  to  pay 
debts;  and  consequently,  a  consent  that  it  should  be  applied 
towards  their  discharge.  But  the  law  will  not  tolerate  him  in 
the  indulgence  of  preferences,  as  was  decided  in  Bowyer's  Ap* 
peal,  21  Pa.  St  210,  and  reasserted  in  JBtt  v.  Jchntion,  29  Id. 
862.  The  doctrine  is  that  *'  a  debtor  cannot  waive  his  right 
to  the  three  hundred  dollars  in  favor  of  a  junior-lien  creditor;'* 
**  whatever  he  does  not  regularly  claim  for  himself  remains  in 
the  fund,  to  be  distributed  according  to  law."  If  this  were  not 
so,  the  exemption  law  would  become,  in  fact,  a  law  authorizing 
preferences  amongst  lien  creditors,  instead  of  an  act  for  the 
relief  of  poor  debtors.  We  are  treating  of  existing  liens  at  tbe 
time  of  the  waiver,  and  of  an  attempt  to  give  preference  to  a 
junior  over  a  prior  one,  which  is  inadmissible.  We  are  not  de» 
termining  on  the  effect  of  a  waiver  in  the  bond  or  bill  of  one 
and  not  in  that  of  another  creditor. 

Holding,  then,  the  doctrine  thus  establidied  intact— and  w« 
do  no  mora  when  we  say  that  he  who  does  not  claim  to  hmm 
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properly  set  apart  under  the  purpoaes  of  the  law  elects  to  let  it 
be  distribated  aooording  to  law — the  coneeqnence  is,  that  the 
oldest  lien  must  be  first  satisfied.  The  Banson  execution  was 
the  oldest,  and  although  the  exemption  was  claimed  as  against 
ity.  yet  it  was  on  the  day  following  waived  in  faTor  of  the  two 
eubsequent  executions.  The  eases  dted  deny  effect  to  the 
preference  thus  attempted^  and  require  the  disijibution  in  the 
order  of  the  liens.  It  is  a  mistake  to  suppose  that  the  appraise- 
ment limits  the  lien.  Nothing  but  actual  appropriation  by  the 
debtor  under  the  law  will  have  this  effect.  A  different  doctrine 
would  permit  a  debtor  to  defeat  the  recovery  of  one  execution 
creditor,  and  give  the  property  rescued  from  his  execution  in 
eatisfaction  of  another  and  junior  one.  This  would  be  prefer- 
ence in  a  pernicious  form,  because  it  would  be  in  fraud  of  a 
beneficent  law. 

The  appellants  issued  the  junior  of  all  the  executions,  and 
claim  the  proceeds  of  sale  upon  the  hyix)thesis  that  the  demand 
of  the  exemption  was  upon  all  the  writs.  This  was  not  so  in 
fact  or  in  intention;  for  not  only  does  the  demand  specify  but  the 
one  execution,  but  the  defendant  waived  exemption  on  the  two 
aucoeeding  ones,  as  we  have  already  seen.  As  between  them 
and  the  appellants'  execution,  they  were  all  equally  unaffected 
by  any  clidm  for  exemption.  The  result  of  this  state  of  facts 
gave  them  in  the  distribution  the  priority  due  to  their  writs 
over  the  appellants,  and  the  waiver  in  their  favor  gave  priority 
over  them  all  to  the  execution  in  favor  of  the  administrator  of 
the  Banson  estate.  The  appellants  insist  that  the  exemption 
was  claimed  as  against  all  the  preceding  writs,  and  that  theirs 
bound  the  exempt  property  before  the  waiver  on  the  Hutchin- 
son  and  Cummins  executions,  and  that  the  act  of  the  defend- 
ant in  the  executions  could  not  deprive  them  of  their  priority 
by  virtue  of  their  writ  and  waiver.  This  assumption  of  the 
facta  is  not  warranted  by  the  proceedings  in  the  case.  There 
was  no  act  of  defendant  that  injuriously  affected  their  liens  at 
the  time  the  appellants'  execution  issued,  as  already  stated;  and 
the  result  would  be,  even  if  the  appellants'  hypothesis  were 
sound,  that  on  the  facts  they  would  be  entitled  to  priority  in 
the  distribution.    We  see  no  error  in  the  record. 

Decree  afKrmed,  at  the  costs  of  the  appellants. 


Waivxb  or  ExsMPTioN  raoM  Exiounoir:  See  Bowman  v.  SmQqf^  onft^ 
p.  738»  and  note.  The  right  of  waiver  cannot  he  ezerobed  ao  at  to  create 
a  praferanoa:  CciOkiB,  Rothc^feUoiw,  S  Co.'s  Appeal,  35  Pa.  St.  87;  Shellt^i 
Appeal.  36  Id.  880;  aa  in  fayor  ot  a  jonior-liea  oreditort  Skenut^e  ^fp^ 
M  id.  896^  ail  citing  the  principal  caae. 
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Portsmouth  v.  Donaldson. 

[89  TmnmwuruBA  fliiin*  Ml] 

CAxwot  "Masstaxs  Aonov  or  Aoooum  Rm>iB 
Two  OoFABTHSBB  JoiHTiT,  without  ihowiag  Joint  liabitt^  to 

VMMTKWMBBxr  Orbatm  Sbwral  Liabiutt,  and  no  two  putaon  mo  Joinctty 
mponiiUe  to  another. 

Bacb  Paskvbr  Ck>zrTnAcn  wixh  Otkib  iob  Hmmiif  Ai4nt&    Afljimipg 
IPMoiT.  ITotouM^  ISBeig.  &R.  IfiS. 

Aonov  of  aooount    The  opiziion  states  the  f sots. 
Oanhoell  and  Fhe^,  for  the  plsmtiff  in  enon 
Oddm  and  ISdUm,  for  the  defendants  in  error. 

By  Oourty  Stbovo,  J.  This  was  an  action  of  aooount  reader, 
brought  by  Portsmouth  againsi  Donaldson  and  OaldweD  jolntl j. 
The  three  had  been  partners  in  a  nursery  upon  a  tract  of  land 
in  whioh  they  held  a  term  for  years.  When  the  term  e^ired, 
the  two  defendants  remoTod  the  trees  to  another  lot  of  ground, 
against  the  remonstrance  of  the  plaintiff  and  he  instituted  his 
action  of  account  render,  declaring  against  them  jointiy  as  iiis 
baili£Gi.  The  court  below  instructed  the  jury  that  he  could  not 
recoTor,  and  the  instruction  was,  in  our  opinion,  entirely  unex- 
ceptionable. 

Without  inquiring  whether  the  defendants  could  be  held 
liable  to  the  plaintiff  as  his  bailiUs  for  the  property  of  the  firm 
received  by  them  during  the  continuance  of  the  partnership,  it 
is  clear  that  they  were  not  jointiy  liable.  The  action  of  account 
render  is  founded  upon  contract,  and  the  engagement  between 
the  partners  is,  that  each  partner  shall  account  to  erexy  other 
for  himself,  and  not  for  his  copartner.  It  is  a  seyeral  liability, 
and  no  two  partners  are  responsible  to  another  jointiy.  Indeed, 
it  has  been  doubted  whether  account  render  lies  between  part- 
ners when  the  firms  consists  of  more  than  two  members.  But, 
however  this  may  be,  it  is  certain  that  each  partner  contracts 
with  the  other  for  himself  alone.  It  can  hardly  be  neoessaiy 
to  cite  authorities  to  support  so  plain  a  principle.  We  contani 
ourseWes  by  referring  to  Whden  t.  Waimaugh,  16  Seig.  &  B. 
163,  where  the  doctrine  is  thoroughly  Tindicated.  In  that  case 
it  was  unqualifiedly  ruled  that  in  an  action  of  account  render 
by  one  partner  against  two,  charging  them  as  bailills  and  ce* 
ceivers,  the  plaintiff  must  show  a  joint  liability  on  the  part  of 
the  defendants  to  render  an  account  to  him.  The  plaintiff  in 
error,  howoYor,  complains  that  the  court  erred  in  charging  the 
juiy  that  there  was  no  eridence  from  which  th^  could  be  justi- 
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fled  in  inferring  that  the  defendants  joinUy  agreed  to  aooonnt 
with  the  plaintiff.  Oertainly^  if  there  waa  aaoh  eridenoe,  the 
phuntiff  has  failed  to  show  it  to  na.  Each  partner  and  all  the 
partners  had  a  right  to  the  possession  and  control  of  the  joint 
property.  The  possession  of  one  was  the  possession  of  all. 
The  defendants  remoyed  the  trees  from  the  lot  in  which  they 
had  first  been  planted,  but  they  remoTcd  them  daring  the  oon- 
tinnance  of  the  partnership.  The  removal  was  in  law  the  act 
of  all  the  partners,  even  though  it  was  made  against  the  lemon* 
strance  of  the  plaintiff.  It  left  the  parties,  as  before,  liable  to 
account  to  each  other  seyeraUy,  but  not  jointly.  The  opposi- 
tion of  the  plaintiff  to  the  remoyal,  instead  of  being  evidence  of 
an  engagement  of  the  defendants  to  account  jointly,  diq;nofea 
it.  There  is  therefore  no  reason  to  complain  of  the  ehacge  of 
the  court. 
Judgment  aflbmed. 


Johnstown  Ibon  Ca  v.  Cambbu  Ibon  Ca 

PaiTiLBoa  or  Takhto  Ibon  Obs  out  op  akd  vbok  Lahss  or  Aaonna  is 

an  inoorpoveal  h«reditamwit>  asd  not  a  mere  lioenie. 
Oraht  or  Pstthjegb  or  Taedto  Orb  fbom  Anothbb'b  LAsnforaa  afreed 

piioe  per  ton  is  not  a  sale  of  all  the  ore  atill  in  the  land,  nirtiriHirtamWif 

a  tUpnlation  that  the  priyilege  ia  to  he  given  to  no  one  else. 
Gbabt  or  Inoobpobbal  Hbbbditaiient  is  vot  Exolusitb  In  graaises^  hoM 

is  to  he  enjoyed  in  oommon  with  the  grantor,  his  heixi  and  assigns , 

Bill  bj  the  Johnstown  Iron  Company  against  the  Oambria 
Iron  Company,  D.  J.  Howell,  and  Oharles  Wood,  to  lestraiii 
them  from  taking  ore  from  the  Benahoof  tract.  Thecase  tamed 
on  certain  agreements  stated  in  the  opinion. 

WiUiamM  and  Bpraul^  for  the  compbunanta. 
Loomi$t  for  the  defendants. 

By  Court,  Woodwabd,  J.  This  case  is  here  on  bill  and  an- 
swer. The  bill  alleges  that  on  the  twenty-first  of  March,  1846» 
Peter  liTcrgood  was  seised  of  the  legal  title  of  the  Benahoof 
tract,  and  that  his  son*in-law,  John  Benshoof ,  was  then,  and 
had  been  for  about  fourteen  years,  in  possession  thereof  under 
an  equitable  title,  taking  the  rents,  issues,  and  profits,  and 
daimJTig  the  same  as  his  own. 

The  answer  admits  the  legal  title  of  Peter  liTergood  on  tlM 
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twenty-first  of  March,  1846,  bat  denies  the  equity  of  Benahoof, 
and  dUeges  that  he  was  a  meA  tenant  at  will  of  his  f afcfaor-iii- 
law,  Livergood. 

As  no  proofs  have  been  taken,  and  the  exhibits  o£Fered  no 
eridenoe  of  title  in  Benshoof ,  we  must  assume  that  he  had  none 
beyond  a  mere  possession,  and  that  the  title  of  the  traet,  both 
legal  and  equitable,  was  in  Peter  Liveigood.  That  title  he  oon« 
▼eyed  to  the  Cambria  Iron  Company,  1^  a  deed  of  himself  and 
wife,  on  the  thirty  first  of  Angost,  1864.  But  whatever  rights 
to  the  iron  ore  of  the  traot  had  been  preyiously  granted  to  the 
Johnstown  Fumaoe,  or  to  the  parties  under  whom  that  oom- 
pany  daims,  were  expressly  saved  and  reserred  oat  of  this  con- 
veyance to  the  Cambria  company.  There  was  another  spedal 
reservation  of  iron  ore,  enough  to  fulfill  a  contract  made  between 
John  Benshoof  and  MoGKU  &  McELieman,  but  as  this  does  not 
enter  into  the  present  controversy,  it  may  be  laid  out  of  view. 

The  Cambria  Iron  Company,  then,  holds  the  Benshoof  tract 
exactly  as  Peter  lavergood  held  it  on  the  thiriy-first  of  August, 
1864 — ^neither  more  nor  less.  If  he  had  parted  before  that  date 
with  all  rights  to  the  iron  ore  upon  the  traot,  the  Cambria  com- 
pany acquired  no  iron  ore  by  their  purchase  of  the  tract.  But 
if  the  outstanding  mineral  right  was  a  mere  license  to  take  ore 
in  common  with  Idvergood,  or  if  it  had  terminated  by  its  own 
limitation,  their  purchase  vested  them  with  a  dear  and  exdusiTS 
right  to  the  iron  ore.  It  becomes  necessary,  therefore,  to  look 
back  of  the  deed  of  1864  to  see  what  had  been  done  in  respect 
to  the  iron  ore  of  the  Benshoof  tract. 

On  the  twenty-first  day  of  March,  1846,  Peter  Idvergood, 
Bobert  P.  Linton,  Jacob  Livergood,  Peter  Livergood,  jun.,  and 
John  Benshoof  entered  into  partnership,  by  articles  of  agree- 
ment, for  the  purpose  of  erecting  a  furnace  for  making  iron  in 
Conemaugh  township,  Cambria  county.  Peter  Livergood  owned 
the  fifteen  acres  of  land  on  which  the  furnace  was  to  be  built, 
and  the  agreement  bound  him  to  convey,  as  soon  ss  the  furnace 
should  be  in  blast,  four  undivided  fifths  of  the  lot  to  the  other 
members  of  the  firm,  in  consideration  of  one  thousand  four 
hundred  dollars,  which  sum  was  to  be  credited  to  John  Ben- 
shoof on  account  of  his  part  of  the  expenses  of  erecting  the 
furnace. 

After  providing  for  other  matters,  the  agreement  proceeds 
with  a  clause  in  these  words:  **  And  the  said  John  Benshoof 
further  agrees  to  give  to  the  said  firm  the  privilege  of  raising 
iron  9re  in  his  fields  at  twenty-five  cents  per  ton,  and  also  the 
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privilege  of  raismg  the  iron  ore  on  his  woodland,  after  his  con« 
traot  with  MoOill  &  If oEiman  is  filled,  at  the  tame  price 
'twenty-five  cents  per  ton),  and  to  give  the  privilege  to  none 
else/' 

The  fields  and  the  woodland  mentioned  in  the  above  danae 
are  to  be  understood  as  upon  and  forming  part  of  the  Ben« 
shoof  tract.  Now,  although  the  case  as  presented  to  ns  com- 
pels ns  to  regard  Benshoof  as  a  mere  tenant  of  the  tract, 
without  any  such  title  thereto  as  would  enable  him  to  make  a 
vaKd  grant  of  the  iron  ore,  yet  this  droumstanoe  does  not  aflRact 
the  question  to  be  decided,  because  on  the  nineteenth  day  of 
April,  1848,  Peter  laveigood  executed  a  paper,  under  his  hand 
and  seal,  wherein  he  said,  ''I  do  hereby  agree  to  and  ratify  the 
agreement  as  made  with  the  above  company  by  John  Bensnoo//' 
The  instrument  then  goes  on  to  secure  to  Uie  company  and  their 
assigns  the  right  of  way  for  hauling  the  ore  from  the  banks 
now  opened,  or  that  may  hereafter  be  opened* 

Perhaps  without  this  paper  the  legal  effect  of  the  common 
agreement  signed  hy  all  the  partners  would  have  been  to  bind 
Peter  Livergood  to  make  good  the  stipulations  which  he  per- 
mitted and  encouraged  his  tenant  and  son-in-law  to  enter  into 
in  respect  to  the  ore  right;  but  whether  so  or  not,  the  express 
ratification  above  cited  would,  beyond  question,  conclude  him* 
The  two  instruments  are  to  be  taken  together;  and  so  taken, 
they  constitute  something  more  than  a  mere  license,  revocable 
at  the  will  of  the  licensor.  They  are  a  valid  grant  to  the  firm  of 
Peter  Livergood  &  Oo.,  and  to  their  assigns,  of  an  incorporeal 
hereditament.  It  was  not  a  sale  of  all  the  iron  ore  in  the  land 
for  a  round  sum,  as  in  the  case  of  CaldvoeU  v.  IStUon,  31  Pa.  St. 
475  [ante,  p.  760],  but  of  a  privilege  of  raising  iron  ore  at  twenty- 
five  cents  the  ton.  It  was  a  right  exercisable  within  the  lands 
of  another,  and  therefore  falling  strictly  within  the  definition  of 
an  incorporeal  hereditament.  It  was  not  a  sale  of  all  the  ore, 
notwithstanding  the  stipulation  that  the  privilege  was  to  be 
given  to  none  else,  because  it  was  to  be  paid  for  by  the  ton,  and 
of  course  no  more  was  sold  than  should  be  raised. 

That  such  a  right  was  not  exclusive  in  the  grantees,  but  was 
to  be  enjoyed  in  common  with  the  grantor,  his  heirs  and  assigns, 
has  been  held  in  all  the  oases,  from  that  of  Lord  Mountjoy, 
best  reported  in  Gk>dbolt,  a  24,  down  to  OnM  v.  OuUfard,  4 
Watts,  224  [28  Am.  Dec.  700],  and  GrtM  v.  Bayard,  2  Wall, 
jun.  100.  llie  language  of  Lord  Ellenborough  in  Ohdham  v. 
TVUIiamton,  4  East,  476,  is  that  no  case  can  be  named  where  one 
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who  has  only  a  liberty  of  digging  for  coals  in  anotiher^s  soil  lias 
an  ezclnsiTO  right  to  the  ooals,  so  as  to  enable  him  to  inaintain 
troTer  against  the  owner  of  the  estate  for  coals  raised  bj  him. 

It  seems  to  ns  yery  deary  therefore,  that  Peter  IiiTergood  had 
remaining  in  him  when  he  conveyed  to  the  Oambria  Iron  Com- 
pany the  whole  title  to  the  Benshoof  tract,  iron  ore  and  all, 
subject  only  to  the  outstanding  right  of  his  former  partneis, 
and  their  assigns,  to  take  iron  ore  from  the  land  at  twenly-fiTe 
cents  a  ton.    This  disposes  of  the  plaintiffs  case;  for  aasoming 
that  they  have  succeeded  to  the  incorporeal  hereditament,  they 
have  not  established  an  exclusive  right,  and  are  therefore  not 
entitled  to  the  injunction  prayed  for.    Their  bill  is  founded,  not 
on  a  right  in  common,  but  on  an  exclusive  right  to  the  iron  ore, 
and  failing  to  establish  that,  they  have  no  equiiy  to  demand 
the  relief  sought.      Some  difficult  questions  are  raised  upon 
their  title,  whether  they  are  indeed  assigns  of  the  firm  of  Peter 
Livergood  A  Oo.,  and  whether  this  ore  right  could  pass  as  aa 
appurtenant  of  the  furnace  they  held;  but  we  do  not  go  into 
them,  because  it  is  not  necessary,  and  therefore  not  proper,  as 
the  case  now  stands.     We  allude  to  these  questions  only  to 
guard  ourselves  against  being  imderstood  as  having  decided 
them.    Our  decree  rests  on  the  case  as  the  plaintiffs  have  pre- 
sented it.    Assuming  them  to  have  what  they  claim,  the  title  to 
the  incorporeal  hereditament,  we  hold  them  not  entitled  to  use 
it  to  the  exclusion  of  the  defendants,  and  therefore  j^jntnina 
their  bill. 

And  now,  to  wit,  January  3,  1869,  this  cause  having  beet 
argued  by  counsel,  it  is  considered  and  decreed  that  the  bill  ct 
the  plaintiffii  be  dismissed  at  their  costs. 


RioBT  TO  Taks  Obs  ntOM  Lands  ov  Anothsb  is  Inoobpqbial  HaasMV- 
AXKST,  ftnd  not  mere  lioense:  See  Caldwell  v,  /Mon,  ante,  p.  760^  where  the 
doctrines  laid  down  in  the  principal  ease  are  all  disouased;  and  see  also  the 
cases  cited  in  the  note  thereto^  p.  76S.  Oamakan  v.  Bnrnn,  60  PSa.  8t.  H 
cites  the  principal  case  on  this  point. 

BiQHT  TO  Taxi  MnrsaALS  fbom  Anotreb's  Land  at  Aokisd  Rats  for  a 
certain  quantity  is  not  equivalent  to  a  sale  of  all  the  minerals  of  that  daas  in 
the  land:  bat  merely  conveys  a  right  much  in  the  nature  of  a  lioense,  though 
it  may  be  irrevooable,  and  is  not  exclusiye,  but  may  be  exercised  by  tibe 
grantor  in  oommon  with  the  grantee:  Fwik  v.  Saldemat^  03  Pa.  St.  913  f 
Ohmnger  ▼.  i^WaiUia  Goal  (kmpam^^  56  Id.  16;  Nrnmoftt  v.  Atdnam^  S7  Id. 
461;  TMemm  JWIsg  Oi.  v.  Omiat.  61  Id.  88^  aU  Mmg  the  ptiao^  oasa. 
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Pennstlyania  Railboad  Company  v.  Kiloobe. 

[99  PnnnTi.TA]ii4  Bzatb,  sn.] 
Bazlboad  Company  is  RnpoNsiBLS  tob  Injubiui  to  PABSENosBi^  wha« 

too  little  time  is  afibrded  them  to  alight  at  their  deitiiiation. 
CoirouBBBNT  Nbolxoxrcb  on  Pabt  ov  Pa8bxroeb»  wImb  the  nilroad  is 

alflo  negligent  in  not  affording  the  passenger  time  to  leave  the  train  at 

stations,  will  notexcnse  the  company. 

FbIMCIPLB  ov  GONCUBBXNT   NlOUOXNCX  MUST  BB  OABBfOLLT  AnLBD^  Bfl 

itaijsesbom  a  particnlar  state  of  £softs. 

AflnoN  on  the  oase  by  Sarah  Kilgore  against  the  Pennsylvania 
Bailroad  Company,  to  recover  damages  from  the  defendant  for 
starting  from  the  siation  where  she  wished  to  alight  with  her 
three  children  without  giTing  her  time  to  leave  the  train.  Two 
of  her  children  had  already  alighted,  and  one  had  fallen  upon 
the  platform.  Before  she  could  alight  with  the  remaining  child 
the  train  started;  she  jumped  from  the  platform,  fell  between 
{he  staging  and  the  cars,  and  was  seriously  injured.  Verdict 
was  rendered  for  the  plaintiff,  and  the  company  appealed.  The 
appeal  was  based  upon  the  woman's  concurrent  negligence  in 
jumping  after  the  train  had  started.  Upon  error  to  the  common 
pleas  the  judgment  of  the  lower  court  was  afBrmed. 

Slobes,  for  the  plaintiffs  in  error. 

By  Court,  Woodwabd,  J.  After  an  attentive  consideration  of 
the  ingenious  criticism  to  which  the  charge  of  the  learned  judge 
has  been  subjected  in  the  hands  of  counsel,  we  have  come  to  the 
conclusion  that  it  was  only  too  favorable  to  the  plaintiffs  in  error. 

Whilst  there  is  no  doubt  about  the  doctrine  of  concurrent 
negligence  which  the  learned  counsel  invokes,  the  circumstances 
of  this  case  scarcely  admit  of  its  application.  The  company,  as 
public  transporters,  took  the  plaintiff  and  her  three  children 
aboard  of  their  cars  at  Pittsburgh,  under  a  contract  to  set  them 
down  safely  at  Oreensburg.  That  it  was  their  duty  to  stop  long 
enough  to  let  these  passengers  off  at  the  point  of  destination  is 
not  denied,  and  that  they  failed  in  performing  this  duty  ia 
established  by  the  verdict. 

The  court  is  complained  of  for  putting  it  to  the  jury  to  say 
whether  the  stop  was  sufficiently  long  to  permit  the  plaintiff 
and  her  children,  **  together  with  all  the  other  passengers,  to 
leave  the  cars  with  reasonable  convenience  and  safety.''  The 
expression  **  all  the  other  passengers"  is  to  be  understood,  as 
the  jury  doubtless  understood  it,  as  referring  to  those  who  were 
to  alight  at  Greensburg;  and  so  limited,  it  was  the  very  form 
the  question  ought  to  have  assumed,  for  she  was  to  get  off  in 
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the  midst  of  all  others  who  were  to  get  off  at  that  pIaoe»  and  no 
consideration  of  her  case  oonld  be  fair  that  would  lose  sight  of 
this  fact* 

It  is  an  established  fact,  then,  that  the  oompaiq^  did  not  give 
her,  in  the  actual  dxeomstances  in  which  she  was  placed,  rea- 
sonable time  to  leave  the  cars  in  safety. 

Bat  they  are  not  responsible  for  this  wrong,  it  is  argued,  be- 
<3aase  she  was  goilty  of  an  act  of  impmdence  in  attempting  to 
leave  the  cars  after  they  had  resomed  motion;  and  AtpM9 
<Ja»e,  23  Pa.  St.  147,  is  relied  on. 

If  the  train  had  not  stopped  at  all  at  Gheensborg,  and  she 
bad  jumped  off  in  spite  of  remonstrance  whilst  it  was  sweeping 
past  that  point,  there  would  have  been  parallelism  betwixt  her 
case  and  Aspell's;  but  as  the  facts  were,  there  is  none.  A  sickly 
woman,  with  three  young  children  in  chaige,  is  informed  by  the 
conductor  that  she  is  arrived  at  her  destination;  the  ears  are 
stopped  to  permit  her  to  alight,  and  whilst  engaged  in  getting 
her  children  off  they  start  again,  and  she  springs  for  the  plat- 
form on  which  one  of  her  children  has  fallen  prostrate;  where 
is  her  negligence  or  rashness  in  all  that  ? 

If  you  did  not  mean  she  should  attempt  to  get  off  there,  you 
should  not  have  stopped  and  invited  her  to  tiy;  if  you  involved 
her  in  the  attempt,  and  yet  denied  her  time  to  accomplish  it, 
her  efforts  are  not  to  be  imputed  to  her  for  negligence,  and  her 
case  likened  to  Aspell's.    That  would  be  grievous  injustioe. 

That  it  is  wrong  for  a  parfy  to  attempt  to  leave  cars  whilst 
they  axe  in  motion  is  an  abstract  truth  that  counsel  complain 
of  ttie  court  for  not  misapplying  here.  It  is  one  thing  to  de- 
fine a  principle  of  law,  and  a  very  diiEarent  matter  to  apply  it 
well.  The  rights  and  duties  of  parties  grow  out  of  the  circum- 
stances in  which  they  are  placed.  It  was  as  natural  for  this 
woman  to  leave  the  cars  as  she  did  in  her  circumstance  as  it 
was  rash  for  Aspell  to  leap  from  them  in  his  circumstances.  It 
would  be  as  unreasonable  to  impute  negligence  to  her  as  it 
would  have  been  to  have  held  the  company  responsible  to  him* 

The  cause  seems  to  have  been  well  ruled  at  aU  points,  and  the 
judgment  must  be  aflbmed. 

Judgment  affirmed. 

Railboab  Compakt,  as  OABana  cr  PASBisosafl,  n  Boohd  to  Mosv  b« 
ACT  Ca&s:  McBBfoy  v.  Natikma  etc  JL  B,  Oo^  50  Am.  Dm.  794;  Imt  nok 
oaiTMr  is  not,  fheiefore^  an  insanrof  life  and  limb:  Peten  v.  ityjoiMb^  69  Id. 
746  and  note. 

CoNTaiBirroBT  NsouGsvai  ov  Fasbexqer  in  GicnnNo  on  and  orv  Ifor* 
oroTKAix:  See  extensive  note  to  It^foOB  r.  BUU,  43Am.  Deo.  364. 
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Chorpenning*s  Appeal. 

[33  TmrntmiLfAKik  Szaxb,  SIS.] 

PuBuo  FouoT  Pbohibitb  TsnsTKs  FBOM  PuBGHABiiro  PBonsTT  ov  Csrui 

^us  Tmm,  when  the  latter  dinents. 
TBOam  n  Bo0in>  to  Fdwutt  nr  InrnuEns  ov  Hn  Tbur,  and  will  not 

lie  pennitted  to  make  profit  by  the  relationship.    This  rule  is  inflexible^ 
regard  to  consideratiotts  paid  by  trustee,  or  his  honesty  of  pnr- 


TftUSTU  MAT  PUBCHASB  INTEREST  OF  HU  CESTUI  QUB  TBUST  when  its  Salo 

by  public  offioer  is  inevitable. 

GUA&DIAN    HA  VINO    NO     FUNDS     OV   WaRD     MAT    PUBCHASB    HU     WaBD's 

Estate  iob  his  Own  Usb  and  BENEm  when  it  is  sold  by  the  sheriff 
nnder  an  execution  against  the  personal  representatiTe  of  the  ward's 
ancestor. 
Bettlement  ov  Guardian's  Aocount  cannot  be  impeached  after  an  acqui-^ 
escence  of  seventeen  years. 

Appeal  from  the  orphans'  court.  Miohael  Chorpenning  died 
in  1826,  leaving  a  widow  and  five  children,  and  seised  of  a  farm 
containing  two  hundred  and  twenty  acres.  In  1831  Henry 
Chorpenning  was  appointed  guardian  of  three  of  the  minor  chil- 
dren. In  ]  836  he  filed  his  account^  exhibiting  a  balance  over  all 
outlays  of  twenty-eight  dollars  and  fifty-five  and  three-fourths 
cents.  This  was  duly  distributed  among  the  beneficiaries.  In 
1835  decedent's  farm  was  sold  by  sheriff,  under  a  judgment 
against  the  administrators  in  favor  of  Martin  Phillipi  for  four 
hundred  and  two  dollars  and  eighty-nine  and  one-half  cents,  and 
porchased  by  the  guardian,  Henry  Ohorpenning,  for  seven  hun* 
dred  dollars.  After  payment  of  the  execution  and  attendant  ex- 
penses, a  residue  of  one  hundred  and  twenty-three  dollars  and 
forfy-five  cents  was  distributed  among  the  widow  and  heirs. 
In  1840  Henry  Chorpenning  sold  the  farm  to  his  son  for  two 
thousand  dollars.  In  1856,  on  the  petition  of  Noah  Chorpen- 
ning, one  of  the  three  minor  heirs,  a  citation  was  issued  to  the 
guardian  to  file  his  account.  The  aocount  being  referred  to  an 
auditor,  he  declared  that  the  amounts  paid  in  1839  and  1843 
were  not  conclusive  in  favor  of  the  guardian,  but  that  he  must 
also  account  for  the  profits  made  on  the  resale  of  the  land.  An 
exception  was  filed.  The  account  was  set  aside,  and  from  this 
decree  Koah  Chorpenning  appealed. 

Fortoard  and  Oailher^  for  the  appellant. 
Baer^  for  the  appellee. 

^y  Court,  Thompson,  J.    The  doctrine  that  a  party  will  nol 
bo  allowed  to  purchase  and  hold  property  for  his  own  nsa  and 
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benefit,  when  he  etandi  in  a  fiduciary  relation  to  it,  if  oontested 
by  the  party  entitled  as  cestui  que  trust,  is  indisputable.  And 
the  rule  is  infiexible,  without  regard  to  the  consideration  paid 
or  the  honesty  of  intent.  Public  policy  require  this,  not  only 
as  a  shield  to  the  parties  represented,  but  as  a  guard  against 
temptation  on  the  part  of  the  representative.  The  relation, 
however,  must  be  one  in  which  knowledge,  by  reason  of  the 
confidence  reposed,  might  be  acquired,  or  power  exists  to  affect 
injuriously  the  interests  of  cestuis  que  trust,  or  advance  that  of 
the  trustee.  The  reason  of  the  law  is  its  life,  and  unless  some 
advantage  might  be  gained  by  reason  of  the  relation,  the  princi- 
ple does  not  apply.  The  doctrine  on  this  subject  was  elabor« 
ately  discussed  by  this  court  in  the  case  of  Beeson  v.  Beeson,  9 
Pa.  St.  279,  and  held  as  stated  above,  and  in  many  oases  before 
and  since. 

The  material  inquiry  here  is,  whether  the  case  of  the  appellee 
is  within  this  rule.    H9  was  guardian  of  three  of  the  heirs  when 
he  purchased  the  land  in  1835.    He  had  in  lus  hands  no  means 
of  theirs  wherewith  to  pay  off  the  judgment  or  purchase  for 
(hem,  and  none  in  expectancy.    The  sale  was  made  by  the 
sheriff  on  a  judgment  obtained  against  the  administrators;  and 
although,  to  save  .costs,  he  waived  inquisition,  yet,  so  far  as  the 
disposition  of  the  property  was  concerned,  the  law  divested 
him  of  the  control  of  it,  and  devoted  it  to  a  purpose  with 
which  as  guardian,  he  was  in  no  way  connected,  namely,  to 
the  payment  of  the  debts  of  the  intestate.    It  is  not  ea^  to 
see,  in  this  situation  of  affairs,  how  he  could  have  possessed 
any  advantage  in  regard  to  the  sale  of  it,  beneficial  to  himself 
or  injurious  to  his  wards,  for  it  was  to  be  disposed  of  at  public 
Tendne  to  the  highest  bidder.    And  certainly,  control  over  the 
oale  was  not  to  be  presumed,  as  it  was  to  be  performed  by  a 
public  officer.    The  presumption  is  to  be  the  opposite  of  this. 
The  sheriff  was  the  instrument  of  the  law  in  the  matter,  and  his 
acts  and  doings,  unless  shown  to  have  been  wrongful  or  erro- 
neous, are  to  be  taken  as  within  the  strict  requirements  of  it 
The  appellee  was  entirely  powerless  in  his  capacity  of  guardian 
in  relation  to  the  land.    He  had  neither  money  nor  influence  as 
auch.    It  may  be  conceded  that  he  stood  vezy  near  the  line 
of  disability  as  a  purchaser  for  his  own  interest,  but  still  out- 
aide  of  it  if  the  reason  of  the  law  is  to  govern.    Authority, 
bowever,  sustains  his  position.    In  Prevost  v.  Orats,  Pet.  0.  0. 
978,  it  was  uid^per  Washington,  J.:  "I  know  of  no  principle 
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0f  equity,  howerer,  which  will  inTalidaie  the  title  of  a  trustee 
to  land  which  the  law  has  taken  oat  of  its  hands,  and  which  he 
purchaBed  from  one  appointed  by  the  same  authority  to  sell  it." 
And  {he  same  learned  judge  adds  that  **  it  is  precisely  like  the 
€886  of  an  executor  who  purchases  at  a  sheriff's  sale  the  per- 
sonal property  of  his  testator,  seised  under  execution."  And  in 
liak  -7.  S€arher,  6  Watts  &  S.  18,  after  citing  the  above  authori- 
ty, it  is  said  by  Kennedy,  J.:  ''The  reason  which  prohibits  a 
trustee  from  purchasing  at  his  own  sale  does  not  apply  to  such 
a  case,''  a  case  in  principle  very  similar  to  this.  We  think  the 
api>ellee  is  not,  therefore,  within  the  rule  iuToked  to  render 
him  answerable  to  account  for  the  advance  in  the  value  of  the 
property,  on  the  score  of  public  policy. 

Nor  do  we  think  there  was  anything  whatever  in  the  case  to 
render  him  accountable  on  the  score  of  actual  fraud,  or  such  as 
to  turn  the  purchase  to  the  advantage  of  the  eettui  que  trust. 
There  is  no  evidence  that  he  had  funds  of  theirs  in  his  hands 
wherewith  to  save  the  property  from  sale,  or  to  buy  it  for  their 
benefit.  If  such  had  been  the  case,  and  he  had  withheld  it — ^let 
the  land  go  to  sale,  and  bought  it  in  for  himself— he  might  have 
fay  this  means  been  required  to  account.  A  trustee  is  bound  to 
fidelity  to  the  interests  of  his  trust,  and  will  not  be  permitted 
to  make  profit  by  means  of  his  relation.  If  he  has  the  power 
and  means,  duly  would  require  him  to  act  for  the  benefit  of  the 
trust.  The  fact  of  waiver  of  inquisition  would  not,  without 
more,  be  evidence  of  such  bad  faith  as  to  produce  the  effect  con- 
tended for.  He  was  an  heir  himself,  and  had  a  right  to  see  that 
the  property  was  not  squandered  in  costs.  Besides,  it  very 
plainly  appears  that  the  land  could  not  have  extended,  for  the 
rental  required  would  have  been  over  one  third  more  than  the 
proof  shows  the  land  would  have  rented  for  at  the  time.  Nor 
was  there  any  like  power  in  that  other  suggestion  that  he  might 
have  applied  to  the  orphans'  court  to  stay  execution,  and  pro- 
cured an  order  that  the  administrators  should  sell.  Even  if 
such  prayer  was  certain  to  have  been  granted,  it  is  not  alleged 
that  the  land  would  have  brought  more  money  in  that  way  of 
disposing  of  it  than  it  did  at  sheriff's  sale.  And  unless  it  were 
so  shown,  it  will  not  be  presumed  that  the  guardian  gained  any- 
thing by  omitting  so  to  act,  even  if  it  had  been  within  his  power 
and  duly  to  do  so.  The  court  committed  no  error  in  overruling 
the  auditor's  report,  charging  the  appellee  with  the  proceeds  of 
the  sale  of  the  land. 
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Tbe  appellants,  Noah  and  Bluabelh,  had  no  case  mgainai  tfaflir 
own  xooeiptSy  there  being  no  eiroamstanoe  of  fraad  ahown  on 
part  of  the  appellee  in  obtaining  them.  They  were  giren  on 
payment  after  eaoh  of  them  had  anived  at  age,  and  there  is  not 
a  word  of  eridenoe  to  impeach  the  f aimeea  of  the  transaction. 
An  aoqniesoence  of  thirteen  years  in  one  case,  and  seTenteen  in 
the  other,  after  the  date  of  the  receipts,  is  too  long  to  chezish 
the  hope  of  redress  in  overhanling  the  transaction.  Bat  they 
were  barred  by  the  statnte  of  limitations:  Heme's  Appeal^  27  Pa. 
St  492.  Notwithstanding  this,  the  coort  below  overruled  the 
auditor's  report,  and  decreed  in  f aror  of  the  appellants  for  a 
small  amount  The  appellee  does  not  appeal  from  this  decree, 
and  we  will  not  disturb  it. 

Decree  of  the  orphans'  coort  afbmed,  appellants  to  paj  the 
oosts  of  the  appeaL 


\ 


PoscsASB  sr  TacscBB  or  OLAm  AnvsaBs  io  Osu'ui  Qos  Taoar 
to  tiis  beiMfli  of  tlM  lattar:  Jfitt0r  ▼. /MPett,  61  Am.  ]>eo.  751,  Hid  note  7dfc 
WimmOL  t.  SUwaH,  70  Id.  540.  Thai  a  irortae  oumot  aoquin  an  Intorart 
adTene  to  hit  cutid  gpn  inui  for  himnlf  it  •  rolo  of  poblie  policy:  IUhtf'» 
App&dt  84  P^  8fc.  81;  and  tfaii  withoat  regard  to  fairaeM  or  Taloo  of 
«atun  OB  tho  part  of  tho  imafeao:  jabir«  ilppooj;  40  Id.  419i  both 
tho  prinoipal  oaao. 

Whsv  Tbcscbb  mat  Pdbohasb  bmasn  or  Omm  Qoa  Tanan 
4pMfar  T.  AMmm,  56  Am.  Doo.  756b  and  aoto  761. 


Robinson  v.  Peftsbuboh  and  CoNNXLLSvniiiB 

Railboad  Compant* 

[ts  PmRbTAink  Ssisif  ttA»l 

SmMGOumos  «o  Sioaa  or  Compart,  with  tlio  andorrtaadfag  of  tba  pral* 
dnt  that  tin  atodk  is  not  to  bo  piid  f  or  or  held,  liat  is  to  bo  oaaodod,  ia 
a  fraad  apoQ  aU  aabaaqaont  aabaoribenb  and  holds  tiio  partj  thoa  oo^ 
aoribing  to  tho  re^onaibilitiea  of  a  homak  fd»  aabaoribor. 

IfsHoaAinNTM  Abdsd  or  Formal  SuncBipnoR  ov  Siook  op  OoapoiaATnHi 
la  praaomed  to  haTo  beoa  mado  at  tho  tioM  of  tho  Baboeiiptloa»  wfaea 
thara  ia  no  proof  to  tho  oontraiy. 

Beavotb  fa  haatAivam  Bsanra  «o  Bov,  not  agrfnat  a  dabtb  bat  i^ainet 
hi  remadj,  from  iha  tuaa  tha  ri^^t  of  aetioa  aocraaa. 

DaMARDS  loa  Patmsrt  or  Bosanaiasp  Siook  ahoold  bo  msdo  ia  a  raaaoa* 
aUathna. 

Hhard  loa  PAmBRV  ov  iRSEALUiiHai  IO  SuiioaiBBD  flaws  dboald 
bo  msdowMda  tha  time  limited  bj  tho  atsfcata  lor  bfii«fa«  aa 
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bj  the  Pittsbiugh  and  Connellsville  Bailroad  Com- 
pftny  against  William  Bobinson,  jon.  Defendant  subaoribed  for 
one  hnndred  shareB  of  the  stock  of  the  oompanj  at  the  request 
of  the  company's  president,  William  Larimer,  jun.  There  was 
an  express  understanding  between  them  that  he,  the  defendant, 
was  neither  to  pay  for  nor  hold  the  stock  for  which  he  subscribed, 
and  that  the  same  was  to  be  canceled.  To  support  his  position, 
he  offered  in  eridenoe  the  certificate  of  Larimer,  yerified  by  affi- 
davit. This  eyidenoe  was  ruled  out  as  tending  to  contradict, 
Taiy,  and  change  the  terms  of  the  written  oontract  of  subscrip- 
tion. Defendant's  counsel  contended  that  one  Gtenend  Larimer 
took  up  the  defendant's  stock  and  subsequently  conveyed  it  to  the 
company,  thus  eztinguishtng  the  oontract  of  subscription,  and 
as  proof,  the  following  memorandum  appended  to  the  original 
subscription  was  introduced,  to  wit:  '*  This  stock  is  taken  from 
William  Larimer,  jun.,  individually,  at  the  same  rates  sold  to 
him."  The  court  said  that  if  there  was  proof  that  this  memo- 
randum had  been  made  subsequent  to  the  subscription,  it  would 
tend  to  prove  that  the  stock  had  been  retransferred  to  the  com- 
pany, but  in  the  absence  of  such  proof  the  court  adjudged  that 
the  presumption  must  be  that  the  memorandum  was  contempo- 
raiy  with  the  subscription  to  the  stock.  The  charge  clearly  out- 
lined the  foregoing,  and  the  verdict  and  judgment  being  for 
plaintifb,  defendant  appealed. 

WUUams  and  Bprotd,  for  the  plaintiff  in  evror^ 

HamiUon  and  8ewM,  for  the  defendant  in  error. 

By  Court,  Woodwabd,  J.  The  assignments  of  error  are  all 
founded  on  the  charge  of  the  court,  and  are  supported  hy  such 
verbal  criticisms  as  are  eaery  to  be  made;  but  which  amount  to 
nothing  when  they  overlook  the  plain  purport,  intent,  and  drift 
of  the  language  used.  Li  looking  through  the  charge  of  the 
learned  judge,  we  think  it  was  more  favorable  to  the  defendant 
than  it  diould  have  been. 

For  instance,  he  puts  the  answer  to  the  first  ground  of  defense 
on  the  incapacity  of  parol  evidence  to  control  the  vmtten  sub- 
scription, whereas  he  might  have  set  aside  that  branch  of  the 
defense  on  the  ground  of  fraud  also. 

If  the  defendant's  subscription  was  made  for  the  purposes  ex- 
plained in  Larimer's  certificate,  it  was,  whether  so  intended  or 
not,  a  fraud  on  the  company,  and  on  all  subsequent  subsoiibers, 
the  legal  consequence  of  which  would  be,  that  while  the  defend** 
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ant  might  not  reap  any  advantage  from  it,  he  would  be  held  to 
all  the  responsibilities  of  a  bona  Me  subseiiber:  Angell  &  Ames 
on  OoiporationSy  146,  and  the  cases  there  cited*  I  refer  also 
to  what  was  said  on  this  point  in  Orafs  Eafx  v.  FiiMwrgh  and 
SteuhmvOle  B.  B.  Co.,  31  Pa.  St  489. 

The  court  did  not  deprive  the  defendant  of  the  benefit  of  his 
position,  that  Larimer  had  taken  this  stock  off  his  hands,  and 
transferred  it  to  the  company^  and  so  extinguished  it;  but  the 
difflculiy  was  that  the  juzy  did  not  believe  it.  Thej  applied  the 
written  memorandum  at  the  foot  of  the  subscription  to  the  stock 
transferred  in  1848,  among  which  were  107  shares  in  the  name 
of  the  defendant;  and  hence  the  memorandum  had  no  other 
effect  upon  the  subscription  of  1853  than  to  entitle  the  subscribe 
ers  to  a  credit  on  each  share  of  one  dollar  and  seven  cents.  This 
balance  resulted  from  their  former  payments  of  two  dollars  and 
fifty  cents  on  each  of  the  transferred  shares,  for  which  they  had 
received  from  Larimer  one  dollar  and  forty-three  cents  a  share- 
leaving  them  out  of  pocket  one  dollar  and  seven  cents  a  share^ 
the  amount  which  was  to  be  credited  on  the  new  subserip* 
tion. 

We  apprehend  that  this  was  a  very  sound  conclusion  from  all 
the  evidence  in  the  case,  and  we  conceive  that  the  defendant 
has  no  reason  to  complain  of  it. 

In  the  absence  of  all  explanatory  proof  as  to  the  time  when 
the  memorandum  was  added  to  the  formal  subscription,  the  legal 
presumption  would  be  that  it  was  there  when  the  subscription 
was  made.  And  the  evidence  of  Yeeder  fixed  it  there  as  earlj 
as  August,  1853. 

Beferring  to  the  jury  the  only  hypothesis  which  the  evidence 
seemed  to  justify  as  to  the  time  and  application  of  this  memo- 
randum, the  oourt  declined  to  submit  the  question  whether  the 
stock  sued  for  here  was  or  was  not  part  of  the  stock  purchased 
by  Gtoneral  Larimer,  and  by  him  transferred  to  the  company. 

And  they  were  quite  right  in  this,  for  there  was  no  evidence 
to  raise  such  a  question.  On  the  contrary,  the  evidence  was 
that  the  stock  which  Larimer  transferred  to  the  company  waa 
purchased  by  him  prior  to  the  time  of  the  defendant's  subscript 
tion.  And  of  a  purchase  and  transfer,  subsequent  to  the  sub* 
scription  sued  on,  there  was  not  a  titUe  of  evidence.  It  is  labor 
lost,  then,  to  attempt  to  torture  from  such  evidence  the  fiivorite 
defense  relied  on  here. 

The  oMrt  might  have  dealt  with  it  more  summarily  than  thqr 
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did;  but  it  is  no  jtut  groond  of  complaint  that  it  noaiTttd  moia 
ittution  tban  it  deeerfed. 
The  JodgBMnt  ia  alBnned. 


TO  GAnzAL  Stock  w  Oobpoibatmui:  BoaMMaryil  its.  ML 
H.  Obii  T.  Biftn,  €mii,  p.  TTtL  WImn  tha  Ageniof  a  ocvpomfclooy  in  nKtrinliif 
Mbaoriptfeiii^  mafcai  lepuwutatloni  whioh  an  palpably  oontraiy  lo  hia  duty 
to  tha  oofporatlooy  aa  that  tiia  110011  !•  not  to  bo  paid  for»  bat  oaaoolod,  tha 
oofpomtloa  !•  not  boond,  aa  thoroio  an  appanntand  preaiunad  lack  ol  aathor* 
hjt  Ctuler  r.  l^taiaOk  G.  S  W.  Oo.,  03  Fa.  St.  a86|  MMm  r.  Lammr  /aa. 
€k,  80  m.  4II7»  both  dting  tho  prindpal  oaao. 

DmAXB  Of  PATioDn  ov  BiTMaBsnioini  to  OanxAL  Smnc  ov  OonioBA* 

■MW-  ^li^  AMiditliiBB  aouMninff t  8aa  IHtUtiKnk  tflB.  >fi.  ^  O^  v.  Amrl 
f.  790^  and  oaaoa  dtod  in  noto. 


liariai|A  #k  A  Jk  0k  ▼•  Jkpr%  «f%  |w  im 
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Fmbboov,  what  oonrtllaiei^  141L 
AvniALi^  OTMltjr  to^  itetatMieipMtiiig^  86S. 

wooadiiig^  whslhtr  aii  indioUlib  mSmm,  1B7-^MI. 
ArruBTuiAinni^  what  pMi  by  oonvieyuMw  cr  martgagib  lOt 
Aflnammrr  iob  CEipnoBi^  Miignae  k  not  porolmw  fa 

hj  wbioh  debior  rataini  oontrol  or  beiMflt  for  bioMil^  41ib 

Toid  if  liilmided  for  doUy,  382. 
Afiaunnr  at  Law,  ouooI  Mrign  hit  olionVs  JudgoMnli  641. 


OniD  «•  fetfrs  «a  nwris  may  take  ander  gift  to  oliildf«D»  0B» 

Oomov  CABBun^  oare  azaoted  of,  6S2: 

ooBBOoting  linea»  oontraot  limiting  liability  ol  flxit  oantay 
oonuMtiiig  liiiM»  deriatioiii,  aflaet  of,  242* 
ooonoetiiig  Hnea,  liability  of  first  earriar,  2S1. 
aonnarting  linai,  lialality  wbara  plaoa  of  lota  oamMt  ba 
oomiaeting  linea,  not  obliged  to  oontiiiae  to  oairy  orw^  2S1 
nonijentinj  linee,  original  earner,  duty  ol^  248. 
aemiaotinff  lineei  erialBal  oarrlar.  where  held  liable  tiH 
deetinatioiiv  282. 
laeeting  linei^  oifgiBal  earrier,  whara  held  not  liable 


eoaneoting  linee,  power  to  oontraot  with  one  another,  tKk 
^f^wtmtMwkQ  linee,  etatntee  oonceming  liability  of,  240. 
eonneoting  linee^  through  Odntracte,  what  are,  240-242L 
eennecting  linee^  when  liable  ae  partaere,  238. 
eonneoting  lines^  when  entitled  to  exemption  nnder 

earrier,  242. 
oonnecting  linee,  whioh  liable  for  damagee,  237. 
delivery  to  eneoeeding  earrier.  what  Im,  23fl, 
daty  of,  243. 
lien  of,  243. 

limiting  liability  by  oontraot^  704. 
place  of  loee  of  goodi^  preeamption  oonoeming,  ffii  2ii. 
power  to  contract  for  carriage  beyond  their  linee^ 
preeamption  concerning  negligence,  (^32,  702. 
rooeiying  goodi  marked  to  point  beyond  their  linai 
CkwwiTUTiowAL  CoNYSivTiON  Cannot  repeal  lawi^  78. 
cannot  take  definite  and  final  action,  78. 
exeroisee  delegated  powere,  78. 
ie  not  co-ordinate  branch  of  goyamment^  78. 
power  to  eeoore  ite  oomfort  and  protection,  79l 
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CajufiTU'ruurAL  Law,  tUiatet  parpetnaHy 

OcnrauoxoBi  emplojer,  whrni  liable  for  Ml 
OoMBAor^  aooeptuioe  by  mail*  880L 

partial  perfornuuioo  does  not  JiMtUy  raoQffwj  «^  niL 
OoVTSTAiic^  appnrtenanoea  whioh  paM  hy^  ittt 
Oovmaioii  of  perMnalty  into  raalty,  608. 
OoBPORATioir,  agenta  of,  how  appointed*  14$ 

powen  of,  are  limited,  148. 
GUMINAL  Law,  oonfenian,  erideooe  of  faeli 

inaani^  aa  a  defema^  483. 

atdlan  gooda,  poiaaarion  of;  whan  ovidnee  el  fril^ 

▼olnntaiy  inloadeation  aa  a  daf  enaa^  488. 

DAMAon,  for  breaoh  of  oontraot^  864. 

alander  and  libel,  dementi  o(  4S7-488L 
Dnob  gi^an  in  oonaideiation  of  agraesaiii  1 
IhvuiiTiON,  of  onlpable  negVgenoa^  7S1« 

of  dfliamation,  488. 

of  employment^  180. 

of  malioe^  428. 

ofeaoe,17a 

«f  aham  defenaa^  881. 

of  alander  and  libel,  411 

of  wateroooiae^  408. 


BooRr,  oo-defendanti^  deerae 
eroaahill,  when  rnineaiiy,  887. 

whan  win  interfere  with  legal  ili^iH  48i> 
BRAfM  or  DaoKDJwia,  oontrMta  of  deoedan^  dil|f el 

form,  808. 
Bfii^JUOi,  oonf eaaion  of  aeooied  while  mider  aneal^ 

oopy  of  writing  when  admiaaiUe,  288. 
baooTiON,  exemption,  proapeotiTe  wairer  oi^  ia  afriart  p^M^paMqTt  ML 

exemption,  waiver  of,  741. 

exemption,  waiver  o^  by  ooatraot  ia  valid  in  Fna^yhnai^  74L 

exemption,  waiver  of,  proapeotive  generally  nol  aBteedJ^  7( 

axemption,  waiver  of,  atatatea  aanotioiiing^  748. 

exempt  property  may  be  pledged  or  mortgaged,  741 

FoiEOiD  Dravt,  reoovery  of  money  paid  on,  84. 
FkAUDULKNT  CoimrAKOi^  oreditora  who  nay 

made  to  hinder  oreditora,  892. 

volontaiy,  preenmption  reipeoting^  884, 

voluntary,  when  ia  and  when  ia  not,  884. 

HraHWAT,  liability  of  person  leaving  in  daageiou 
HoMKiAD^  waiver  of  exemption  by  hnaband  aloM^  711,  f^ 

Ln^iumuT,  amendment  of,  126. 
InrAii;  4|^  of  mother  to  ooatody  o(  847. 

difaM  df  to  have  Judgment  vacated,  270. 
Imjuwiuov,  not  granted  where  injury  ia  not  frrapanU^  H 
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fmoMAitCE,  aliepfttiatt  hj  ona  p«rti&er  or  oo-tenant  to  aiiotli«r»  mwMa^  706^ 

Apiplioaiit  for,  ii  not  chargeable  with  aegleet  of  inniraiioa  ifnt^  SSI. 

oonditioiis  annaTriwI  to  polii^  are  parti  of,  S24. 

estoppel  againet  inmrery  where  applioatum  is  made  bj  Ui 

knowledge  of  agent  IB  notioe  to  prineipe],  SSL 

kM%  notice  of,  when  mnst  be  giren,  OSi. 

kai,  stipolation  at  to  time  and  manner  of  eatinaliBg^ 

Ifom^  watTer  of  notice  o(  024. 

waiTor  of^  by  laws  of  Inanranoe  corpofation»  SSI. 
fnBBvr,  after  matority,  118. 

compoond  not  allowed,  118. 

itipnlation  to  pay  higher  alter  matuity*  118. 
InasiOATiNO  LiQUOBfl^  P^Kty  aellfaii^  mmt  ehow 

JunaoDiT  by  oonfeerion,  when  Toid,  415. 
JVBDDionoir,  appearance  to  mofe  diamfwal  does 

of  probate  oovt  tarminitee  with  decree  of  dietrilmUui^  111* 
Jmnr,  contract^  terme  of^  is  a  qoeetloa  for  the  Juy;  but  eflM  eC  ii* 
tion  lor  the  courts  83S. 

evidence,  conrt  may  comment  on.  In  the  Moral  and  in  Maifk 
541. 

eridence^  cout  may  oommmit  on,  in  coMn  aMei^  5A1. 

evidence,  coutmnstnotcomnMnloB,incerldBaMei^5lii 

inelmotionB  tc^  eipumnug  opfaione  reepecting  witneiMi^  Sii^ 

inatmctioiie  to,  giviog  general  mlee  for  weighing 

instmotiona  tc^  most  be  baaed  on  evidence^  540. 

inetmctiona  tc^  nmst  be  confined  to  inoea,  5S9. 

iiistniotions  tc^  reepecting  abetract  qneation%  54flL 

inctamctione  to^  i  eepecring  credibility  of  wlSneace%  54Sb 

instmotioDe  to^  reepecting  writingi^  53S. 

ittstnictiona  to^  ahonld  not  conctme  eridenoeb  5481 

instmctions  to^  ehonld  not  give  nndne  prominence  to  a^y  pail  if 
evidence,  548. 

inetmctions  to,  when  enoneons  for  commenting  on  evid—e%  5iS» 

inetmctiona  to^  when  enoneoos  for  stating  inf erenoee  ol  iaol^  §§/L 

|ndge  should  instmct  only  as  to  the  law,  588. 

questions  of  law  ahonld  not  be  sabmitted  to^  538. 

writing,  whether  a  promissoiy  note  or  not  is  for  the  mmt%  9tlL 

Malioioitb  FnoBKnTnov,  action  for,  when  proceedings  were  ditelli%  VML 

action  for,  when  no  crime  waa  ohaiged,  710. 
IfAMtTiD  WOBON,  charging  aeparate  estate  for  debts  ot  51SL 

eSiBct  of  New  York  statotee  reepecting  separate  estats^  SIS; 

gifttob  cl  her  earnings,  577. 

peiaonal  liability  of,  514. 
Mmi,  estate  in,  distinct  from  ownership  of  sulice^  788. 
limaoAam,  distbotion  between,  and, conditional  saK  SB7« 

dchattels,  deeeriptionin,  when  tooindeflnit%  488. 

d  chattels^  mixed  with  after-acqnired  properly,  484i 

of  chattels^  reserving  power  of  selling  and  replafllngi  dSi* 
MvncovAL  CoBPOBATiav,  powers  cl,  are  limited,  97. 
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NaouoBrao^  ealpaUa^  defined,  721. 

Nmotiabui  Ikbtbumbrt,  Moeptor,  liebili^  61,  46A 
demand  at  benk  after  hnrinw  hoon^  419. 
pcnon  writing  his  name  oo  beek  ol»  vhev  r 
paral  eTidenoe  to  Tuy  elleot  ol  indatmamnA,  9L 

Nur  Xeial  noi^Enntod  on  aoooont  of  daCMliv« 
aaked,S91 


Oifiois  wwitHiiwion  ia  net  e— rtial  ta^  181L 

eaBtnstod  with  emph^ynMnt^  180. 

defined,  179.  , 

dnttee  of,  moat  be  pnhlio  and  affiMt  the  pnhtto^  UL 

dntiee  of,  are  gonaially  pxeaorifiad  hj  alatateb  181. 

emoliiment  ia  anaoal  bat  nota  neeeHvy  alHMBl  i^  IHL 

gOYenunent  ia  the  foontain  ol^  181* 

inTolTca  ezeieiae  of  aovenign  pQW«t%  ISQl 

Umitaof;  may  be  ^ety  nairow,  188. 

nath  0^188. 

ef  honor  or  profit^  InitMMwe  ot  188. 

stotnto  designating  or  protiding  foi^  18B» 

tenure  neoesaary  to^  188. 
OmoiBfl,  attendanteoaMewTorlLOonrteafaBelblii. 

attomeye,  M4Miton%  eta.,  181. 

civil,  who  aie^  186* 

olergymen,  188* 

olerk  of  district  ooortb  188. 

derk  in  state  office^  184. 

ooUege  professcfi^  188w 

oommisBionwrs  of  pnblio  h^hwayi^  18lt  l8iL 

depnfcy  poetniaiten^  18& 

deputy  sheriffs  and  maiihals^  18B. 

instenees  of  positions  held  not  to  be^  187* 

instettoes  of  positions  held  te  bs^  184-187. 

marshals,  186. 

ndsoeUaneona  instenosa  of,  188^ 

notaries^  188. 

of  otties and  ooonties,  when  regaidadaa  ■tatooAoondWi 

postmasters  and  their  assistenti^  188. 

sbhool  directors  and  tmstees,  188. 

steto  printer,  188. 

PABranuHiP,  lien  of  orediton,  468. 
PuuoDiGS,  oonnto  steting  same  oanse  of  aetloB  In  dUatm^ 
prooednre,  688-IHK). 

counts,  motion  to  compel  phdntiff  to  elsoloawlriohhg  will  l^pi 

motion  to  strike  ont  pleas  as  sham,  8B& 

sham,  affirmative  defense,  524. 

sham  answer,  defined,  621. 

sham  answer,  effect  of,  order  striking  ont,  628« 

sham  answer,  fadsity  of  most  dearly  appear,  621* 

sham  answer,  on  information  and  belief.  524. 
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ftMt^vanMf  Aam  Misw«r«  striking  out,  nmsi  Im  a  olear  mm^  fll« 
•iMWtr,  flrikiiig  ont  part  •%  fl2& 
•Dfwer,  TsriAed,  will  not  be  stmok  oat^  8Mb 
•luu%  oonnterHsUttm  oaonot  ba  itraok  oat  ■%  8Mb 
diam  dilonwt  and  dmitaK  822. 
■haoi,  demnmr  cannot  be  stmek  oat  a%  828. 
*Tuun»  general  ime  itriking  oat  a%  823. 
■baB»  striking  oat  at  oommoB  law,  821. 
diam,  striking  oat  ander  the  eodei^  881. 

alatate  of  limitatioM  may  be  taken  advantaga  of  bj  damaiiM,  8M. 
PftanjiimoH  that  pnrty  oontfaining  to  work  after  eipinitina  of 

apoot  oontlnnee  on  the  seme  temu^  022. 
FOMBuam  who  pays  with  aotioe  ia  not  a  boma  fide^  68. 

AanjMiABGoBPOBanoir,  liability  lor  gooda  earried  befond  tti  Hm^  CI. 

paoMngMT  tiokel^  effiwt  of;  474,  480. 
Bbal  Braii^  ooaTenion  of  into  personalty  by  seTanuio%  687« 

flAIJ^  retention  of  possession  of  ehattels  by  yeBdor«  816. 
Bmionov,  bad  chaxaoter  of  plaintiff,  406. 

pamt^  when  may  sne  for,  406. 
Biuaam  Am  LnaL,  damagee,  diminatloa  of  worshipsrs  at  a 

damages^  enhsnoing,  by  proof  of  ill-will  or  aotnal  maUee^  48QL 

damages,  expensss  incorred  in  Tindioatioa  of  eharaotv,  48L 

dsmages,  general,  proof  of,  427. 

dsmages,  hinderanoe  from  preferment^  481. 

dsmages,  iUnsss  oansed  by,  434. 

damages,  loss  of  onstom  aj  tradesman,  482. 

damages,  loss  of  marriage,  434. 

damages^  loss  of  office  or  business^  482* 

damtges^  mitigating  by  showing  absenoe  of  aotoal  malHoa^ 

damages^  most  be  alleged,  if  words  are  not  aotJonable  per  m^ 

damages,  most  be  natoral  conaeqaence  of  wetds  spokiM»  4211 

damagea,  no  l^gal  measare  of,  427. 

lamagee,  nominal,  428. 

damages,  prospectiTe,  436. 

damages,  qneetion  o(  is  for  Jniy,  428^  481. 

damages^  special,  misoellaneoas  instances  of,  488. 

damages,  spedal,  most  be  alleged  and  proved,  42BL 

damagea,  special,  what  recoverable,  42& 

damagea,  special,  when  necessary  to  sostala  aotloa  for  sUndbr,  4A 

damagea,  suffering,  abame  and  wonnded  feelings  aaaismenta  cf«  *!.^ 

definition  of,  428. 

impnting  want  of  chastity,  434. 

innocence  is  presnmed,  428. 

malice  defined,  429. 

malice  is  implied  when,  427* 

maEce^  rebntting  presomption  ot  480. 

malice,  when  most  be  proved,  480. 

words  spoken  after  bringing  of  the  soft,  488L 
■ratdtb  of  another  state,  presamptioa  oonoenlai^  8IL 

parol  evidence  of,  67. 
Am.  Dso.  Vol.  LZXH— 51 
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Statotb  Of  fBAn%  fllfcttto  d;  uten  oMil  1%  piaaJ*^ 

promiae  to  raoooToy,  102. 
Btatctb  or  LmiTATiolm,  Mt  mty  teat  by,  6n. 
SniRB,  liability  of  pitaperty  oirnflr  for  lecrfsg  In 

temporary  obttmetioii  wben  allowedt  AM. 
Bu&RT,  deorao  against  adnmiiatrttbii  it  oondoiiye  on,  S79. 


TiLZATioH,  ezemptiea  from,  power  of 
oooatitnent  proviaiona  ooooeraing 
lelinqvlaliaMHt  of  power  of^ 
TaZ'PAm,  right  el»  to  e^|oln 
Tuvaaa,  poaaaaainn  la  anffirtwit  to 
TkOR  In  favor  of  one  wbo  paya 


flowo^  108. 
402. 
oinnltfnl 


bUJahtara  to 
» not  Apply  to 
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ABAKDONMBNT. 

OOBMEATIOJra^  IC 

ABATEMENT. 
ABDUCnON. 

FaBSRT  AMD  CHILDb  t4l 

ACCEPTANCE. 
8m  Kbqotiabli  hnmuuxKTB,  lOi 

A(XX>1IM0DATI0N  NOlMl 
ev  InsBuioDiTs;  TBAxmxjuan  CoxriKiMHi^  i-T| 

YtABLS  IirSTltniaKtS,  S-6. 

ACCOUNT. 

QVABDIAV  ASTD  WaJW,  3;   PASnUODV,  f 

ACCOUNT-BOOKS. 
8m  Btidbno^  (^  0. 

AOnONB. 


AOnOFCMHX 


ABMINISTRATOBS. 
BnoiTfoas  and  Ad: 


ABMINISTRATOBS  DB  BONIS  NOff. 

8m  BXIOIITOBS  AVD  ADMIKI8XmAT0B%  lit  UL 

ABTERSE  P088E8SiaN. 

!•  Oflvn  Mmoiim  Codb»  Actual  Advkui  Ptmnwrnnm  ol  laadl  te 
jMia  TMti  a  hill  ftnd  complete  title  thereto  in  the  pMMHOTt  wbo 
m^ifitaWi  ejoetmeiit  for  it  without  further  ^fwidntM  of  title.    IWitf  t. 
WiUom,  137. 

&  QuMnoir  ov  Adtkbsb  PombbiOn  dependi  or  the  intoattoa  of  tho 
oor,  aod  tho  knowledge  or  means  thereof  on  tho  port  ol  tho  oiWMr  •! 
huid.     It  ifl  a  queotion  of  fact  to  be  dotomuood  bj  tho  Jvij.    Id* 
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J.  VuiBLX  AMD  KoTOBious  OCCUPATION  of  Uuid  With  intent  to  eUim  agaiail 
the  world  rendon  the  entry  and  poenciiion  ndverae.    Id. 

4.  Lr  Obdxb  to  Rsitdke  PoaansiON  Advsb8I»  direot  proof  of   ooanpancy 

daring  the  wliole  period  preeoribed  by  the  etafente  of  lindtntioiii  is  nol 
neooeiMy;  making  improvementi  or  receiving  xei|ti  for  a  oonmleiahit 
length  of  time  b  eoffioient  without  retidenoo.    Id, 

Ci  Kbrhsr  Actual  Occupation,  Cultiyation  nob  Rbudbncb  are  neeeawy 
to  oonatitate  aotnal  advene  poeeeenon,  when  the  property  ia  eo  aitoatod 
as  not  to  admit  of  any  permanent  naefnl  improvement^  and  the  oimtinoed 
olaim  of  the  party  haa  been  evidenced  by  pablio  acts  of  ownoahip  aoeh 
as  he  woold  exorcise  over  property  which  he  daimed  in  hia  own  right, 
and  woold  not  exercise  over  property  which  he  did  not  claim.    Af. 

f.  Pabtt's  Right  to  Rboovxb  is  Babbxd,  who,  having  knowledge  of  the 
open  and  notorioas  adverse  possession  of  another,  evidenced  by  claiming, 
enltivating,  and  using  the  land  adversely  to  the  former's  rights  for  twelve 
years,  permita  it,  without  any  attempt  on  his  part  to  assert  his  title,  and 
there  is  an  absence  of  all  evidence  tending  to  show  any  abandonment 
of  such  possetision.    Id, 

!•  Tekast  vob  Lzr^  batino  Lost  hu  Bioht  by  an  adverse  posssesion  of 
twenty-one  years,  csn  neither  reooTcr  the  land  himself,  nor  by  transfer 
ol  his  claim  enable  any  one  else  to  do  so,  before  the  termination  of  the  life 
estate.    The  statnte  of  limitations  gives  a  perfect  title.    Jfoor«  t.  Xnce; 

See  Kaawfiwra,  1 ;  Statutb  o?  LnoTAnoiia. 

AFFTDAVITa 
Bee  Fbaud^  2. 

AGEKCT. 

h  Onb  batino  Babb  Auvbobitt  fbom  Anothbb  to  do  any  act  mnat  exaonte 
it  himself,  and  cannot  delegate  it  to  a  stranger  unless  from  express  lan- 
guage or  from  fair  presumptions  growing  out  of  the  psrttcnlar  transaetnn 
a  broader  power  was  intended  to  be  conferred.     Wright  ▼.  BoiptUm,  319. 

5.  Real  Ownxb  of  Notb  icubt  Suftbr  Gonbbqubncsi  of  agent's  declarations 

if  he  permits  agent  to  act  as  principal.    Reed  t.  Vcmcleve^  3G9. 

S.  Tbibd  Pkbsonb  Who  Treat  with  Subaoknt  as  Onb  Having  Full  Au- 
thobitt  have  no  right,  as  against  the  principal,  to  set  up  that  the  sab- 
sgent  is  without  authority  to  act  for  the  benefit  of  the  principal.  Jloyer 
V.  McLwrt,  190. 

4.  Rbprbskntatitis  of  Pbingipal  abb  Entitlxd  to  Bbcotbb  of  Agent 
PuBCEUBX-MONET  received  by  him  on  an  authorized  sale  of  the  principal's 
property,  where  such  sale  was  made  after  the  death  of  the  principal,  but 
in  ignorance  thereof,  and  in  g3od  faith,  and  the  purchase-money  was  paid 
to  tile  agent  after  knowledge  on  his  part»  and  on  that  of  the  purchaser,  of 
the  deaUi  of  the  prinoipaL    Carrtger  ▼.  WhiUmgion^  212. 

Bw   AUTHOBTFT  OF  GeNEBAL  AoENT  TO  BiND  HIS  PBINCIPAL  BT  CoNTBACTS  is 

limited  only  to  the  usual  and  ordinary  means  of  aooomplishing  the  busi- 
ness  intrusted  to  him.     WUUaarM  v.  {7dtty,  757. 
iL  PBINCIPAL  WILL  BE  BouND  BT  Ant  Contbact  OF  Bu  AoBNT  In  regard  te 
business  conooming  which  he  holds  him  out  as  his  general  agant;  and 
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Ihlt  fhoni^  tih«re  may  be,  m  between  the  prineipel  and  agents  a  mtrio- 
tkm  npon  the  general  authority  of  the  latter,  if  the  penon  dealing  with 
the  agent  hae  no  notice  of  such  restriction.    Idm 

7.  FiBaoK8  Dialing  with  Aobnt  asm  vtft  Bouim  «o  Ixoum  mo  Pa^ 
nouLAXS  OT  HB  AuTHO&iTr,  if  he  ia  carrying  on  a  general  hniineai» 
anoh  as  general  manager  of  a  railroad  contractor,  and  he  ia  held  oat  ta 
the  world  as  a  general  agent,    /cf. 

nee  OimvoftATioiiv;  Od-tenakot,  4;  Imtakot,  1;  Iinnnuvoi^  10;  Paanrm* 

SHIP,  2;  Railboads»  11,  12. 

ALIAS  SUMMONS. 
See  Pbocbu,  1,  2. 

ALTERATION  OF  INSTRUMENTS. 

ICimuAL  Alteration  ov  NsGonABLa  Instbitmbnt  will  Rkndkb  It  In- 
valid^ eren  in  the  hands  of  an  innocent  holder,  as  against  any  party 
therotonot  consenting  to  the  alteration.  And  this  rule  applies  to  aa 
accommodation  note  frandnlently  altered  before  it  is  negotiated.  Tri^ 
V.  7Viy2or,268. 

See  C0RF0RATI0N8|  11. 

AMENDMENTS* 
See  Criminal  Law,  S. 

ANIMALa 

1.  Dbivino  LAsax  Bands  ot  Gattub  along  Htohwat  d  not  Such  Untbcal 
Un  of  Moiie  as  to  require  the  drover  to  exercise  extraordinary  care.  Beeom 
T.  IhLetc.  B.  B.  Co^  713. 

t.  0XBRII8  Partaxb  Mors  ov  Charaotrr  ov  Firm  Domitm  than  Firs 
Natvri^  hence  there  may  be  an  abeolnte  property  in  them.  8iaU  ▼• 
2V;^br,  347. 

SL  At  Common  Law,  Ownkr  or  Laztd  was  not  Obuokd  to  Finos  agslnst  any 
cattle  except  those  rightfully  upon  adjoining  land.  This  rule  has  no* 
been  changed  in  New  Hampshire.    LawrenM  t.  C7om&0»  832. 

4.  Ddindant  is  not  Liaili  in  Damaois  tor  Tropasb  01  Gattli 
belonging  to  a  third  party,  such  cattle  being  wrongfnlly  upon  defend* 
anf  s  land,  whenoe  they  stray  upon  plaintiff's  dose  over  that  part  of  the 
fence  which  defendant  ii  bound  to  maintain,  the  parties  to  the  suit  being 
adjoining  land-owners,  the  partition  fence  between  them  having  beam 
divided,  and  defendant's  portion  thereof  being  out  of  repair.    Id* 

§•  Land-ownhs  ari  notObuqidto  Fingi  aoainbt  Waopo-DOiBa,  and  mi^ 
—iatrin  aetJons  against  owners  of  cattle  trespassing  »pon  thab  lands,  M 

See  Criminal  Law,  9;  RAn.ROADS, 

ANSWERS. 

§M  BOKA  FiDI  PUBCHASIIS,  2;  PuiADINa  ATO  FlUlOllOB* 

APPEARANCE. 
See  Invanot,  2;  Jurisdiction;  Pliaj^iho  and  PluoTHlb  S8l 
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APFILLATB  00UB3B. 

14; 

APPQIHTMENT 


APFUBTm^ANGB. 


ABBB8T. 

umam  Wabbov  Wmui 
Oum  ahoald  laek  radmi  la  aa  mUm  ol 
fofmofaetloii*    Jfotir  t.  itkmmii^  TQB. 

AaWflmfBHT  FOB  BENEFIT  OF  OBflD(rraB& 
•vEvaovJoDOMBrr  aoazhr  Hniy  and  kawHi^  lifantilf  toba 
■olvml^  BMgr  omIm  a  genenl  ■wignmiMt  of  his  fwpwij  lor  Ifaa  bcneM 
of  Us  onditQf%  bat  h«  mwl  maks  it  In  oooteinity  iritk  Hbm  atatiiiiL 
Mudffki  Ta  PooboTf  88o« 

t.  AMuaaaan  or  PBOpatrr  nor  or  CoinoEMirr  wim  Btatdt^  and  impoa- 
Ing  upon  orediton  tenot  not  oontainad  tfaorein  and  at  Tarianoa  ttiarawilk 
la  fraadnlant  in  law.    Id, 

t.  VoLiJirTABT  Ajmiovmbnt  nr  Tbubt  wor  BnririT  of  GBSDRosa  iHiioh  p«r- 
ports  to  anthoriaB  the  aaaignae  to  oontinae  the  mannfaotoring  boiineai  of 
tba  awignor,  at  the  expense  of  the  aedgned  aawti^  though  only  to  the  ex- 
tent of  oompleting  nnfiniihed  artidea  and  woridng  up  the  materiala  ob 
handy  for  the  pnrpoee  of  more  adTantageona  aale,  la  Toid  aa  matter  of 
law  against  non-oonsenting  oreditor%  irrespeotiTe  of  any  aetoal  intent 
to  delay  or  defrand.  So  held  independent  of  any  bankrupt  law.  Jhm* 
hon  T.  Wdtmutfif  406. 

4.  Omaioir-iAw  Debiob  mat  Pbxise  Oin  GLAflS  or  Gbbdiiobs;  and  the  ex- 
erelae  of  this  right  ia  not  regarded  aaa  oizoamstanoe  of  ansplalon  in  Fonn- 
i^l^ania  in  deciding  the  fairness  of  a  transfer  of  personal  property.  JBSom 
T.  Ska/w^  633. 

•«  Ahioniont  Of  HD  Pbopxbtt  XT  Dkbtoe  vor  Bmm  <nr  hib  Gebdiiou 
pending  an  action  against  him  is  fraadulmt  and  Toid  against  tiie  plaint- 
iff in  the  action.    KnighiT.P<Kker,t8S. 

C  Ix  n  NO  JuavmoATioir  or  AmomtiRT  or  hib  PBomrr  nr  Ddsob 
tliat  it  would  seU  to  better  adrantage  nnder  snob  dispositioo  id  H  than 
by  the  sheriff  nnder  an  execution.    Id, 

f  •  AmnamxsT  won  Binxrt  of  Cbbditobs,  Ejlbuutbi>  dt  Abothbb  Scatb, 
and  Talid  there,  which  makes  preference  in  IsTor  of  oerti^  designated 
creditors,  is  not  enforceable  in  Missouii,  in  opposition  to  the  elsims  of 
eraditois  resident  therein,  who  have  attached  the  property  previons  te 
notice  of  snch  assignment    Brfcm  t.  BrMn^  219. 

••  AmsamattT  fob  BBHiRr  €9  OaMurovm  n  vov  AnouooLT  Void  becsass 
It  makes  preferanosa  aa  among  the  creditors;  bnt  tiietltla  will  paas  to  the 
kBstea  thir8ondor»  aad  tha  profUona  making  prefeNBOss  will  ba  Faid 
and  disM0udad«   Id» 
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fn  tbe  flMM  ground  tlM^Uwis  nol  AM  pntwi—t  to»«l»l«t6  te  th« 
IWiHi!  ifW  * 

ASOH^NMXNT  OF  OONTRACm 

ot  0«in  fti  AonrnvTAxai  IsrBuBiiof  t^Aublavmw  ffdlilbf 
bolwii  tbi  ditMor  and  «i«ditov»  a«d  laoh  fwitiw  Mtd  110I  k^im 

tt^  cdrt  prior  to  tk*  avi^aiiit.     Wmmr  Jr.WhiUakm  9§. 

<«. 
AMITlCPaiX. 

ATTACHMENTB. 

1.  WBiff  ov  AiiAisiiav  CoaiAiimro  Cladu  ov  Bommow  ■  Not  KvuiiY 
boeania  aodo  rotmnablo  to  the  wrong  term  of  ooortb  b«t  ii  Toldftble 
flwroly.    BmkqfMo,  t.  Maimmf  908. 

&  EoLumi  01OOK  or  Railboad  CoBroEATioir  n  Suwif  10  ARAcmnrv 
end  to  be  i^lied  la  payment  of  the  oocporate  debti.    Bothm  €U*R,JL 

See  MAUoioim  PBonounoH;  BmamnPy  & 

ATTOSNET  AND  GLISNT. 
AflMunr  AV  Law,  ju  Svob,  has  vo  P^ywm  to  Bm.  Gum^  Judo- 
UMSt^  aad  Us  attempted  lale  will  oddy  biiid  the  eUent  when  the  aot  ia 
tatifled  or  adopted  by  tbofeeoiptol  themoa^or  uiheiwlae.    OmyMTf 

Bee  IiiVAJior,  2;  Jubudiorov. 

AUCTIOKS. 
Boo  OmagguTioirAL  Law»  & 

BAHjaom. 

LnvBY-fliABU  KimB  ■  Luhji  vob  Looi  or  Hom^  where  he  pemite  a 
•tage-drlTer  to  enter  the  etableat  night  and  and  take  oat  the  etage-hoeem, 
and  in  the  morning  part  ol  the  etable-door  ia  fonad  open  and  the  plaint- 
iffe  hone  ia  mieeiag;  and  whether  the  horae  eaeaped  wiMi  the  otfaet 
hoiaea  er  altwiaaida  makee  no  differenoe.    Bwam  ▼.  ifapuwb  W8» 

Bee  Damaoh^  St  IiraoBAira^  •;  Nmotiabu  ImnMnami^  4^  5|  Wbabv* 

niona,  8. 

BAMKBUPTCT  AND  INSOLVSNCT. 
Bee  AaamrHURi  Mm  Baranr  or  CRKDnona;  Imnuaoi^  lit 


BANKS  AND  BANKING. 
L  ZvooBnatAnoir  or  Bahx,  whdt  Part  of  Authobuid  Gartai.  Biook 
ititfATw  Uira Axsr,  Teeti  the  right  to  imne  the  remainder  of  It^  aa  a 
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bk  Hm  oorporatiinif  in  tnul  lor  tli0  ooiponitoc% 
■look  nniBt  be  dispoied  of  for  th«  bcnaAt  of  «U  of 

li  DiBicrwM  ov  BAn  amm  Pxhsonallt  Liabu  «o  Aonoor  or  Dnti^  ab 
PUAnrr,  and  not  upon  a  oontraot  liability,  to  bo  brought  hy  any  oraditor 
§m  tbo  bomfit  ol  all,  lor  an  amount  meaaored  by  the  amoont  of  ezoeoa  or 
fadobtadnaw^  where  the  oharter  of  the  bank  pxohibtta  it  from  oreating  an 
liidebladnaai  beyond  a  eertain  amonnt^  and  proridee  that  the  directoK* 
who  partiflipate  in  the  TidUtion  of  the  proviaion  ahall  be  liable  lor  the 
aKoaaa  bi  their  IndiTidnal  eapaeitieai  in  an  action  of  debt  preeented  by 
any  cndttorol  the  bank.    iSteryet  t.  ih»ioN»  682. 

H  Obkk  OmawvvoAironnBfB  Oumm,  Indofoed  Iqrthe  latter  and  paid,  it 
pwiiHplliie  erideBoe  that  ite  amount  waa  paid  to  the  payee  on  aoooantf 
ef  a  debt  ahawn  to  have  eodated  at  that  time,  and  the  eheek  oaanot  bo 
amalndad  on  the  groond  that  it  belooga  to  a  diffarent  tranaaotfao,  natik 

ia  orenome  by  proof.    Mtmtr  t.  Btmem,  61iL 

Bee  KMonasLB  iNsntinani^  19. 

BASTASDT. 
Pasmr  axd  Ohild^  7-Mu 


BIGAMY. 
Baa  CBiMxirAL  Law,  10-1& 

BILLS  AND  KQIBa. 
See  Kmoxiabui  Iznosinanib 

BILLS  OF  BXGBPnOllB. 
See  Fliaddto  axd  Pnaonoa* 

BILLS  OF  BXOHAKQB. 

Bee  KlQOTIABLI  iMHTBUMJUnik 

BILU  OF  LADmO. 
Bee  CoMif ON  Oabbi 


BOKA  FIDB  PUBCHASEBB. 

!•  IfaavwNonoiBOBiATMAxnroof  PuscniAn  ahd  PatmibvoI 

Money  nnat  be  ahown,  to  oonatitote  a  peraon  a  h(ma  JUe  ponliaaer;  it  la 
BO*  anflkiient  that  he  had  nonotioe  whenheparchaaed,  if  notioe  waagi^en 
him  beloie  be  paid  oyer  the  porohaae-money.    ITanMr  t.  WMUaker^  M. 

&  Anwm  n  Suwioimht  which  aTora  the  payment  by  a  bomaJUU  pnrebaaer 
te  Talno  ol  tfao  pnwrhaae  money  in  full,  and  deoiea  that  he  had  any 
a0lle%  either  ia  faot  or  hi  Uw,  of  a  traat  deed*  or  of  any  intveat  in  or 
elaim  to  the  property  oonTeyed*  in  oonfliot  with  the  abaolate  owneiahJf 
ol  the  giantor.     Wpm  r.  Drndridge^  149. 

Aianunour  ov  ImnuTMBirrs;  BouRDABna;  OoBroK4non»  11;  Fluo^ 
vunvOovTBrAHon,  16;  JuDaitiira8»  5;  Tninn  ahd  Ttaami^  9^ 
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BONDS. 
•m  KnooWBi  Am  AuaansmATOBs,  1-3,  15;  Omen  amd  OmoiMi 

SUBXTTSHIP,  3. 

BOOKB  OF  ACCOUNT. 

BOUNDA£IBS. 

1.  PABvr-irAUM— Li  PfiltoddiihU,  l^  wMnU,  oo*  who  boikU  a  will  partty 
€11  hii  own  groaadt  and  parity  on  the  gitmnd  of  an  adjoining  owMr» 
Buui  bear  tha  antira  ezpenaa^  but  ha  hat  a  oontiogant  olaim  againit  raoh 
adjoining  owner  that  the  Utter  ihaQ  pay  for  hie  ehara  of  the  wall  before 
neingit.    Moberta r.  B^  7l(k 

t,  Pabtt-waix— CoMFiimATiOH  OF  CoMTmAOiOE  BuiLDnro  CUmi,  how  Rn- 
oovsEsn. — ^Whera  it  ia  agreed  between  the  builder  and  his  oontraotov 
that  the  Utter  ia  to  look  to  the  adjoining  owner  ol  a  party-wall  for  half 
hie  oompaDBationy  ae  the  wall  is  part  of  the  building,  the  legal  title  to 
which  ia  in  the  builder,  he  beooinea  tmetee  for  the  oontraetor.  If  he 
■aUa  hie  building  to  a  purohaeer  with  notice^  the  Utter  beoomee  subeti- 
tnted  aa  trustee.  To  reoorer  hie  compeosation  in  snob  oase,  the  oon- 
tnetor  must  bring  Ua  action  against  the  adjoining  owner,  when  the  olaim 
aaoruee  by  the  Uttar's  using  the  wall,  in  the  name  of  his  trustee.  But 
if  the  builder  sells  to  a  hima  /idt  purchaser  without  notice,  the  Utter 
takes  the  pit^perty  diTssted  of  the  trusty  and  than  the  contraetor's 
lanady  ^  »  aetlea  for  moneys  had  and  leoeiTud,  against  the  builder. 

U. 

Bee  DnDfl,  0,  6. 

BUILDING  CONTRAOTGL 
See  CoJiT&ACTB. 

BURDEN  OF  PROOF, 
•aa  CtmMV  GmmTna,  19,  20;  NnQonABUi  IiaiwiMMW^  V  % 

BY-LAWS. 
See  OoBPORATiONii  9. 

CARRIERS. 
See  Common  Cabbisu. 

CASE, 
•aa  Amnnr;  Damaoh^  C 

CAVEAT  EMPTOR. 
See  Saudb,  S. 

CHARACTER. 

•aa  WiTNBsni. 

CHARTERS. 
BlAVsa  AKD  Baxkcvo,  2;  CoBFonaffiOBa 
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chattel  mobtgage& 

See  MoBTGAOM*  L 

CHECKS 
Bee  B4ina  asv  BAxtmam^  & 

CHILD. 
Bee  IWAver;  Pakbht  am»  Gm». 


OOLUSIOHB. 
Bee  NaouoHroi^  & 

€X)MM 0K  CAUtlEBB. 

L  Oabbiib  Wbo  l?MWiiiw  or  Bill  or  Laddw  FunLsm  or  Raunmir« 
goede  k  liable  for  any  loee  ooenmng  on  the  boet  en  which  the  goode  are 
reehipped,  if  uider  like  droamateneee  he  weald-  be  lisUe  had  the  loee 
eeeoired  on  hii  own  boat.    Oanr  t.  Steetmbocd  Michigan,  297. 

&  Pminum  or  Kmuamxa  Riuuivu>  m  Bill  or  Ladiko  CONmn  ovlt 
Ri«R  or  TRAmmanro  CUmm  to  aaother  Teaael  for  the  paipoee  el 
being  tnnaported  to  the  port  of  dertination,  and  doea  not  anthorine  the 
temporary  atering  of  them  on  a  wharf -boat  at  the  point  of  reahipment. 
And  a  oarvier  will  not  be  permitted,  lor  the  pnrpoea  of  relieving  hhneelf 
from  liability  for  loaa  of  goods  while  stored  on  snch  wharf -boat,  to  show 
that  the  naoal  and  oaatomazy  mode  of  reshipping  was  to  pUoe  the  earge 
on  wharf -boata  at  the  point  of  reflhipment»  to  be  taken  therefrom  by 
other  boats  bound  for  the  port  of  destination.     Id. 

&  Kailboad  CoMTAirr  n  not  Liablb  as  Common  Cabbixb  for  lom  or  do- 
atmciion  of  goods  deposited  at  the  roadside,  where  there  is  no  station  er 
agvit,  though  goods  are  sometimes  taken  on  board  the^i^  and  thoof^  a 
oondnctor  of  a  freight  train  has  promised  to  stop  and  take  the  goods  lost. 
WttU  T.  WUminffUm  tie,  B.IL  Co.,  666. 

4.  Qqovb  Dkpootkd  at  Roadudb  to  Satb  TBomsLB  of  Hauldto  to  Rbov- 
lab  Dkpot  are  at  the  risk  of  the  owners  nntil  they  are  pnt  on  a  freight- 
car,  and  thus  receiTed  by  an  agent  of  the  railroad  company,    /d. 

B.  DnrrsBBNOB  bbtwbbn  Sbllino  Pbigb  and  Highbst  Pbiob  Rbaohbd  bt 
QooDO  between  the  time  of  sale  and  of  suit  brought,  if  the  suit  is  com- 
menced  within  a  reaaonable  time,  may  be  reooyered  from  a  carrier  who, 
haTing  receiTcd  the  goods  to  be  deliTored  at  a  oertain  place  to  a  factor  who 
had  been  instructed  not  to  sell  until  ordered,  deliTered  them  to  a  factor 
at  a  different  place^  who  had  receiTed  no  instructions,  and  who  aold  them 
immediately;  and  the  receipt  of  the  proceeds  of  the  sale  from  the  Utter 
factor  is  no  bar  to  the  recovery  of  such  damages.  Arrinfftan  t.  W.  ^  W, 
B.  It.  Co.,  659. 

6.  Bun  n  Bbouoht  Within  Riasonablb  Timb  so  as  to  Abmit  as  Cbrb- 
miOH  or  Damagbs  the  highest  price  reached  by  goods  up  to  the  time  of 
•nit  brought,  when  it  is  commenced  at  the  first  term  of  court  after  the 
wrong  done.    Id. 
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T«  Ctanuos  lomiM  LuBnirr  oi  Common  ^•***"—  Don  vov  Hwuxvm 
Tbem  from  9idburj  etre  in  the  porfonnaiioo  €f  thoir  d«ty;  tho  most 
ttaft  it  oMi  do  ii  to  nliofo  thorn  from  thoM  oondmiTo  praoonptioas  of 
■ogligenoo  wfakh  mnm  when  tho  Aoddent  k  not  inoritaUeb  oron  hy  tho 
faighmt  ove^  oad  to  reqniro  that  negligwioe  be  ootaallj  proTod  agunit 
them.    6W^  t.  /VwuyJeama  J7.  i?.  Co^  70S. 

9.  Common  Caemim  cannot  Exoubb  Tbemskltmb  vmkk  Oboijnd  or  Inr- 
RABLB  AoomxNT  l^  ihowing  that  their  cen  were  thrown  off  tlie  inA 
hjr  aooidentany  nmnl^g  orer  a  mant  if  it  alio  appean  that  the  man  was 
a  droTer,  attending  to  cattle  on  the  train*  and  fell  oft,  ))eoaaM  no  prapv 
plaoe  was  prorided  for  enoih  attendanti^  and  lie  was  oompelled  to  stand 
on  the  Immpen.  Even  if  he  fell  by  his  own  irsralnmnesi^  this  doss  not 
ezense  them  for  patting  him  in  a  poaition  where  his  Bsrelnssnuis  pro- 
dnoes  snoh  serloos  oonseqnenoes  to  others.    Id, 

••  Wrsbx  Onn  of  Sxybul  Connbotzno  Lons  ov  Bazlwat  Bioinrsi 
QooM  from  another,  and,  without  knowledge  el  any  speeial  oontraot 
biiween  the  shipper  end  the  oompany  first  rsoeiring  them,  pays,  in 
aooaidanoe  with  the  nsnal  onstom  in  saoh  cases,  the  freight  and  charges 
demanded  at  the  point  where  the  goods  are  so  reoeiTed  by  it^  in  the  ab- 
sence of  any  arrangement  or  understanding  between  the  companies  with 
reference  to  through  transportation,  such  company  may  retain  possession 
of  the  goods  until  the  consignee  pays  its  customary  charges  for  transpor- 
tation, and  alio  the  frei|^t  and  charges  paid  by  it  on  its  receipt  of  the 
goods,  although  this  sum  may  exceed  the  amount  for  which  the  company 
which  first  receiTed  the  goods  agreed  that  they  should  be  earned  to  their 
ultimate  destination.     WdU  t.  TbomaB^  2228. 

lOi  Common  Cabbixb  owning  separately  one  of  eeyeral  lines  of  conveyances 
forming  a  connected  routes  and  <^erated  by  one  ageniqr,  may  become 
hound  by  a  speeial  contract  for  the  csrriage  of  a  psmenger  oyer  the  entire 
route;  and,  on  general  endence  of  the  actual  contract^  may  be  held  liable 
to  the  psBsengor  for  failure  on  the  part  of  one  of  the  other  lines  in  the 
connection  to  carry  him,  notwithstanding  dirttnct  tickets  for  the  separate 
Unea  were  sold  to  and  accepted  by  the  psmenger.  QuMy  t.  FandtrMft; 
469. 

11.  PAflBA0»ncKiT8  and  their  nature  and  legal  operation  discussed.    Id, 

12.  Railboad  Company  n  Liabu  to  PAmsvon  ion  Failuu  «o  Transfobt 
him  within  the  sgreed  time,  attributable  to  a  faulty  act  of  the  conductor 
within  the  scope  of  his  authority,  whether  such  act  was  willful  or  merely 
negligent.     Weed  r,  Panama  R.  R,  Co^  474. 

IS.  DnOLARATION  AOAIN8T  COMMON  CaBBIXB  OV  PaSSINOUUI  lOB  BXFUBAL  TO 

CAmsT  must  ayer  tliat  the  plaintiff  offered,  or  was  ready  and  willing,  to 
pay  his  fare.  Dojf  t.  Oioea,  62. 
14*  BiOBT  TO  BB  Cabbibd  bt  Common  Cabbixb  op  Pabsbnobbs  d  Bupbbxob 
fo  BuLBi  and  regnUticiis  that  he  has  power  to  make,  and  cannot  be 
effected  by  them;  but  the  accommodation  of  passengers,  while  being 
transported,  is  subject  to  snoh  rules  and  ruguUtions  as  the  carrier  may 
think  proper  to  make^  provided  they  be  reasonable.    Id, 

II.  BUUEB  AND  RbOULATIONB  OP  COMMON  CaBBIXB  OP  PaSBBNOBBS  MUST  BAVB 

pon  THBn  Objbot  Aooommoiution  of  passengers  generally,  and  miwt 
be  of  a  permanent  nature^  and  not  made  for  a  particular  occasion  or 
emeigenoy.    In  pleading  it  is  suffioieat  for  the  carrier  to  state  the  rule 
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or  regnUtion,  tli^t  the  pUiniiff  ooidm  witUa  it^  and  tliKl  it  Is 
•MA.    Id, 
16.  Reasokablhoem  ot  Rioulatzoit  of  Common  CABmurn  o»  Pi 

RiLAToro  «o  AoooMMODATiOH  of  pMMDgerB,  is  a  mixed  ^aaifcioii  of  law 
and  faoli  to  bo  found  by  the  Jury  on  the  trial,  under  the  inslractioBa  of 
the  conrt^  and  oannot  be  determined  on  demimcr.    Id. 

l7.  PABBBNOn   ON  RaILBOAD   TrAIH    MUn   COMFLT  WICK  ALL   OOMFAJnIi 

RxAflONABLi  BuLMi  foT  entering,  leaying,  or  ooonpying  tlieir  onra.  If 
he  ia  injured  throogh  a  diar^gard  of  theae  roles,  although  tho  MeigligeBtBe 
iA  the  eompany*s  servants  oonourred  in  oaasing  the  injury,  the  oompany 
is  not  liable.    SulJman  t.  PkOa.  tie.  B.  B.  Co.^  608. 

18.  RatIiIMiap  CoMPAiTT  CoHTmAOis  wiXB  PABiDroiE  that  they  will  fnniah  a 
safe  and  sufficient  roadway  to  the  plaoe  of  his  destination,  that  their  eaa 
are  staunch  and  roodwortiiy,  that  they  have  taken  means  befoniumd  ta 
guard  against  any  danger  that  might  beset  travel,  and  that  their  ear* 
vanta  are  sober,  competent  men.    Id. 

19l  Wimr  pAsssiron  n  Jxjukkd  wbjle  Tbavbloto  upov  RAn«iiOAT»  T^aoi 
WITHOUT  Faitlt  ot  HIS,  the  law  ruaea  a  presumption  of  ne^jganoe  on 
the  part  of  the  oompany,  and  throws  upon  it  the  OMia  of  showing  tiial 
negligence  did  not  exist.  This  is  done  by  showing  that  tine  injury 
ooonrred  through  the  act  of  God,  or  that  it  was  caused  by  sonetU^g 
against  which  no  human  foresight  or  prudence  could  provide.    Id. 

ttf  Wbebm  pAJBBNora  IS  Ikjohed  wnHOUT  HIS  Fault,  vt  Tradt  bbdw 
OvxBTUBNSD  BT  RumoKO  ovBB  Gow,  the  presumption  of  ne^igenee 
which  the  law  raises  against  the  company  nnnains  of  force  untila  oonntar-  • 
vailing  presumption  of  fact  is  establiahed  to  the  satisfaction  of  the  jury, 
and  evidence  which  tiie  court  thinks  calculated  to  repel  this  presumption 
of  m^gligence  ahould  be  submitted  to  their  consideration.  Whether  the 
point  on  the  road  where  theinjury  occurred  was  not  so  commonly  infested 
with  oows  as  to  require  a  fence  or  cattle-guard  of  some  sort;  whetiier 
the  speed  of  the  oars  was  not  too  great  for  a  curve  exposed  at  all  times 
to  tile  Incursions  of  cattle;  whether  the  engineer  discovered  the  cow  aa 
soon  as  he  might  and  used  his  best  endeavors  to  avert  the  oollisian;— 
these  were  questions  which  ought  to  have  been  submitted  to  the  jury. 
Id. 

21.  Railboad  Oomfaxy  bbino  Bound  to  T&anbpobt  Passbngbbs  Satblt 
MUST  Exoludb  Cattlb  tbom  thbib  Tbaok.  Whether  to  do  this  by 
fencing,  by  mounted  police,  or  by  cattle-guards  ia  for  them  to  datomiBai 
If  they  do  not  exclude  this  riak,  they  are  reaponsible  in  damages  to  a 
passenger  who  is  injured  because  of  their  failure  to  do  so.    Id. 

82.  Cabbdsb  Of  Passbngbbs  can  Rebut  Pbbsumftion  of  Nbougbvob  £sir|y 
arising  against  him  from  ciroumatanoea  attending  a  casualty  whldi  has 
injured  a  passenger,  only  by  proof  that  he  took,  seasonably,  all  the  pro- 
cautions  against  such  casualties  which  the  experience  and  prudsnea  of 
veiy  oantious  persons  would  suggest  beforehand;  and  thna  tiiat  the  di» 
Mler  mast  be  attributable  to  some  cause  which  human  fnrnslght  oobM 
not  gaaid  against.    Bowen  v.  I^ew  Torh  OeiU.  B.  B.  Oa.,  SS9. 

See  Damaobs,  3-6;  RAnJiOAiw. 

OOMMON  LAW. 
ijmiAi%  8;  AflsravMBNT  iob  Bbbbtit  aw 


iKD£x.  sa 

COMPOUND  INTEREST. 
Sm  Ihtkrkst,  S. 

OONDrnOKB. 
OoonsAOB)  Dm^  2-4;  Iinnnu»o%  0;  (UlM^  I,  & 

GONFBSSIONa 

8m  CtelMIVAL  L4W9  4^  28;  JUDOMIR%  It  & 

OONFUCT  OF  LAWS. 

Wmaau  Subjiot  or  akd  Pabtieb  to  a  uJe  of  penMul  |>rofwty  an  withia 
tho  JQriadiotkm  of  aDotiber  rtate,  and  the  oontnot  ia  mada  and  ezaontad 
aooording  to  the  lawa  of  that  itate,  the  Talidity  of  the  lale  miut  be 
teited  by  the  lawa  of  the  place  where  the  oontraot  ia  made^  and  no  sab- 
■eqaent  remoyal  of  the  pft>perty  ontdde  the  state  for  a  lawful  purpose 
diTSsta  the  Jnriadlotion.    Bom  t.  Shaw,  633. 

Bioan  or  TAsenaa  monr  bm  Ootkrnsd  st  Laws  or  Svatb  whses  Pbop- 
■BTT  18  Situated  and  the  contract  and  oonToyanoe  ia  made,  unless  it 
is  clearly  shown  that  the  conTeyance  was  intended  to  take  effect  in  an- 
other state.     Wfae  t.  Dandridge,  149. 

CONNECTINO  LINES. 
Oomicnr  Cabbbbs,  9»  10. 


OONSIDERATION. 
Sat  BoxA  Wtxm  PoMxansBs;  Gxra;  Nbqotiablb  iHifBUMxmy  1,  S. 


CONSOLIDATION. 
See  Ck>BFOBATiONS,  15,  17, 18. 

CONSTITUTIONAL  LAW. 

1«  OOHSTITUTIONAL  COITTBKTIOH  HAS  FiTLL  CONTBOL  Or  ALL  ITS  PBOCBBDnroa 

and  may  provide  in  such  manner  as  it  sees  fit  to  perpetoate  its  records, 
either  by  printing  or  manuscript.     Ooodrieh  t.  Moore,  74. 

f.  Law  Exotiho  whbh  Cohtbact  is  Madb  Ehtebs  ikto  akd  Fobms  Pabt 
or  It;  and  this  is  applicable  as  well  to  the  remedy  as  to  the  right,  so  that 
an  impairment  or  taking  away  of  the  retoedy  is  an  impairment  of  the 
obligation  of  the  ccntract.     Wegtem  Sav,  Fund  80c  y.  PfnUadelphia,  730. 

1^  AncnoK — ^Favobiko  One  Biddeb. — Acr  or  Leoislatube  Which  Pbo- 
TiDEs  fob  Sale  at  Publio  Auction  of  a  system  of  railroads  and  canals 
belonging  to  the  state,  which  makes  a  proTision  by  which  a  certain  rail- 
road company  oonld  become  the  purchaser  thereof  upon  terms  more 
fsTorable  than  other  bidders,  is  roid.  All  bidders  at  a  public  auction 
should  stand  upon  an  equal  footing.  MoU  v.  Permgylocaiia  B,  B.  Co,, 
664. 

i,  OBonrAHOE  n  in  Bestbaint  or  Tbade,  and  Unreasonable  and  Void, 
where  it  prohibits  the  sale,  without  a  license  obtainable  by  **  suitable  " 
persons,  <rf  fresh  meat  in  any  quantity,  at  any  time,  or  in  any  building 
or  street,  or  other  place  whatever,  within  the  limits  of  the  dty,  except 
in  the  stalls  of  a  public  market,  the  rents  of  which  are  fixed  and  regulated 
by  the  city.    CUp  c/8t,  Paul  t.  Laidler,  89. 
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i.  Although  Ruucdib  aki  WmasgOvxtLr  Ghaboid^  tts  Um 

ataly  Uket  away  all  renMdy  witboal  an  tnfitinB  fa  ihitiaj  Iha  iffM. 
ifoort  T.  Lmoi,  629. 

iL  MowoiraL  ComFOEanoy  AanAM  P>r?AtH  OflBWiTwaf  Wmnr  ir  mw— 
Drao  OcNifltacti  with  Iti  IfeduMftnli^  aa  tii  aopply  |^h^  and  la  anfefaok  to 
tha  aaoM  datiaa,  tiabifikiai^  and  dwaWlitiaa  aa  tadividvab.  It 
IhMf om  impair  tha  oUigrtfaai  of  ito  eontnato  ao  astefiad  into 
It  may  deem  it  far  the  benefit  of  Hi  cMnai  aa  tada     Wt 

^^M^Ma    w  a  •^  ^^PwwwB^^BP^^^a^^    #  4^^^a 

Bea  RAn.Boai>fl,  8;  SomxianTi  TaxAanw. 

ooNSTRtrcrnoK. 

See  Dnoa^a 

OONTRACIS. 

L  BoiLDiTO  CanmAOV  Which  Raqiamm  Oohpuhh 
prodaaticH  of  n  aiehiteaf a  evtifieata  of  petfoma 
eadaat  to  paymaat^  aaimet  be  aaJoreed  in  an  aotkm  fay  tha 
reoorartfaaagreadprioe,  unleae  each  parf ormanae  ia  prorad,  i 
oata  ia  prodBoad,  or  apocial  oiraimatanoea  of  waiver  or 
That  defendant  haa  tahan  pQeaeeiicai  of  tha  bnildiag  ia  not 
waiTor  of  faUiua  to  oomply  with  the  eoniitian.    8mtUkr.Bnu^4^a. 

fl.  Bdzldeh  OAimor  RaooTSB»  uslos  Hx  has  Compuxd  wrh  hbOovsbaci; 
although  defendant  haa  taken  peeafteeion  ol  and  naea  tin  bailding.    Id, 

8«  Aotf  09  Gkna  ott  Sm^nn  DiffiuuLii  is  Ha  BMCiuai  lor  non-fldflttMBHt  of 
ooreaant.    Sh^perkUmiad  qf  PMie  Sdtooh  t.  BmrnM^  ITS. 

C  TaaQ  Imfhobablbin  OomtHAof  wmc  it  PttoauoD;  a  ttiog 
may  ba  azooaed.    M 

C  Latxbt  Ddhot  Df  Soil  wnx  hov  Ezcnu  OonsaofoiH  firaaa 
whidh  ha  oorenanted  to  build,    id, 

%,  OMUiACtfaKBTT  BwMipro 

la  entire  aentaaat.    Daatmetian  by  faaH  of  hnadar  a# 
ghrea  owner  right  tareeofor  all  hiataOaMnto  paid.    BL 

7.  Iv  BrioinaAnom  En«viHi  CtaMnr 
walla  anfBaiftly  ta  get  a 

"withaaeUar  vndarlheteiMfag  ta  faa  a|^  leat  daap^*  faa 
or  not.    Id, 

•ae  AoBicr;  AiauAna*  m  iMflimnnMiii 

PAXfT-WALut  OoMifair  Oiiiumi  CtaMmapIjawa)  OdmnmnoBAL 
Law,  fi;  6;  OoBiwunoM;  ITuHiaMj  HlMii  ftUMffUaa  AUft 
tmAioUy  4;  lHOT»uraB{  Hrhmb*!  Loni  Maibbd  WSawBri 

AXD  SlBTAa^   FAHfllliMIIII  ftlUMf  BtglUM  PtailBMIBIiai 

av  Fluvnai  fliMDn  ot  bimanaatf  Tuaiw  Aa»  Tamtam^  1|  ThH' 

DOH  ABB  Yl 


OOMTBIBOICBT  HBCttJOnOli 
8aa  NMUttBROH:  Bjujmmui^  1T> 

OOHVlOTlOlfl. 
fiae  Cbimihal  Law,  JO. 


COfiPOSATIOlVS. 


UmKktg  «i«i  H^  wi  «  oimpMt  ictfwrily  to  hi  i«mK  m  «te 
^p^jMwm  mAi  diHM  under  tbe  ootpoiste  Mflly 
yMMtflMd  ny  Mn  Mt  of  tBOOfpsfstioii*    ilUff  t»  Aiflbpi^  149* 
S.  Wnv  ZB  Chabtbi  doib  iror  Pbotidb  Othkewb^  4  octpcnitida  bmj  b« 
Woad  m  irdl  I17  «xpn«  pnnrfMs  tlvough  ita  aothtiiad  ^fndi  m  If 
Jaiii^  aad  hi  pnoAm  aqr  bs  «  will  InplMfimB  teaoliafed  thiM«f 
hi agnti M if h w«niui indMdaia.    Id. 

M^  OWMNUmOV  ftDMHrn  OVLT  8IKS  POWHB  AKD  OiyAfllW  M  OQ0BU4V 

li  sM  spsiMittIfy  gEMiltd  by  hi  durtBty  Md  iMli  •§  an  aMMnvy  to 
Mnytelo  iiiMt  thopowM  M:piM|jr  gwntoi,  fcmfa  InditidBid  aaj 
perfomaU  Mil  and  iiiako  all  eontnoti  wbkk  aio  aal  ioMMMaiit  whb 
Oia  ^nibam  of  imiliitj.    M. 

4.  BviTttTioilDiirCtaroBASioir  **toao«oiiopi«pv«y1i7g^ 

o«horwlN»*  Oiftil^oalkfliiMohtoMfoiio  a  iMBrinld  lolMitlttlaiiao 
Wild  hoosM  te  a  tam,  or  for  Hfiib  M  to  boooB*  Hm  OWMT  tlMMf  Itt  Hi^ 
Ml 

f.  AotatOMnaM^  AoBn%  AVDBHcrAaniof  oitforall■^  wW 
ooopo  of  «Mr  Mtboitlgr  and  oaqloymltttk  la  tho  aol  oi  «fco 
aad  their  iMf^lttMoii  hi  MgKfiBOO.    Afite  t.  jl.  il  A.  Xw  A  A  Oi^ 

t.  OooKMMUititfMi  AfeouBBD  A«i>  Ombvokhs  itt  iHmIo  00  li  porl^  i»  tho 
]paonii«(y  biikdh  of  tho  iiiiaA«t%  «o  lUblo  li  tti%  ill  «ho  OMM  tfiqr  Md 

to  IllO  OBIIlOOKiflKt  00  isdlvidOOllL     :AI> 

t.  CtaroiRATiom  mat  n  Sued  urTBantiflo  tolkoattllioiiildooliol  thoir 

ov^oiiti|p  aiad  oxMlifoity  dMOo^Oi  fMOi^Ofod^  iMmb  tno  oiiMBiirtaBOio  of 


Ifldlvidoal*    itf* 
t.  C^at^iEiflMai  MAt  mAtm HiMiii  1  ar MtomHm  dnyaiwi  Clwimi i  iiii  loo 
ongr  fa^oiy  ooiooid  l^ttoaotof  tto  diiootitoof  lio  oai^^aaiilioBfadio> 
po■^s  otta^ttally  wilBiii^  wo  oarpoMitoio  of  oboMi  of  Mio  ooMonooi  ^'^pl* 

VH  OWIO^  WliUUI  rBBODIOII  OBOaBOB  00  hW  VOM  OC  nOOiyonOMIB*     JIOM0  T» 

9l  Svoiionov  ov  Douoiom  ov  OovoBAmuiy  DmBisonMi  Sbomb  ov 
Annoftttto  Oaiixaii  Bmwk  Euuzraio  UafeAiEiir  at  Oo  thoo  of  1^ 
ooiponllMi  flBKMif  dl  tto  otooMioMioo  #bo  on  aol  li  awoao  on  «bo 
rfHioi  4Md|y  fokitt  1^  «Mm,  ottd  oaolodiiig  tbioo  idw  teo  la  oHoor,  if 
oaniad  into  offiMt^  lo  an  imlawfnl  imfOoMoft  of  ^fnoillj  on  thioo  li 
owoor,  onda^ioiatienoftto  oqoal  i^gbti  of  *  •otpoootor  orlw  woo 

ObO  OBMOQ  10  WnBO  no  pfOpORMB  Of  wM  ■OOr  OHM*     Mi* 

la  DmuTD  Jtmjoitn  OatatmAmxm  von  PtWiHio  imi  Looo  ov 

tbnmgb  no^igonoe  of  ito  ofento  lo  not  a  ''dobt**  of  tto  odfeyotation 
for  whiob  tbo  itoead»ld««o  ato  )ohi%  and  aofofoiiy  1mM%  «ndar  » 
ototato  pffionridfalg  thot  tho  itoAboldM  are  JoMly  OMd  oofon^y  llablo  if 
OooMpotttHonlrili  to ghro notioo MdiaoUy of  jfllMii  "mloibiji  dobii" 
of  thoootpotatlon.    OMer.  MdChm^  fid. 

11«  0DMcttiraMr  te  OfouK  Qv  OoHPAXTy  wUh  tbo  andaioliobdiodof  tho  poirf* 
dMt  tb*  tto  otoA  lo  not  to  bo  poid  for  or  bald,  bat  ii  to  bo  oModod,  ii 
ainad  apoaall  aabaaqaoat  oaboorfbiM^  ond  baUb  tbo  parly  tlmi  oab- 
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]&  MmoBAviiDM  AinxiD  oir  Vokmal  Buammvnma  ov  SfooK 

nov  ii  prawimod  to  ha^a  baao  made  at  the  tim*  «f  tt« 

wfaea  th«r»  it  no  proof  to  tho  oontiaiy.    Id. 
It*  DsHAHst  lOE  PATmm*  or  Botmcribip  Siogk  ■hoold  W  Bidt  la  *  imi- 

■QOAble  time.    Id, 
lA.  DnfABD  fOB  Patkbbt  or  ImrAUJEiini  to  Submubbd  Biook  tttomUL 

bo  iDMle  within  tho  time  limited  lij  the  etatate  lor  bijiigiaig  an  eolliB 

ttpon  roch  e  oontnust.    Id. 

wm  AHormni  GomFOK4TiOK  witiumt  l^gialailTe  mithority.    Iti 
an  itiietly  limited  to  the  prorlnoe  marked  oat  in  ite  eharter. 
T.  Lebcmm  F.  B.  B.  Cfo.,  680w 

!§•  OOBFOBATIOK  MAT  AbAKDOK  139  CHABTSB  AN1>  DUBOLTB  ITBSLV,  ■ZCSFV 

■o  Fab  as  Biaars  ov  Cbiditobs  or  ite  dntj  to  the  pablio  ii  ooaoamed. 
The  legiilatiire  may  release  it  from  this  latter  obligation.    Id* 

IT.  BfOOKHOLDSB  IN  COBPOilAnOir  GA2IK0T  OBJnOT  so  GOMBOUDATIOH  OF  HO 

CoMFAMT  WITH  AhoteocBi  and  a  transfer  of  all  its  property  thereto^ 
although  It  thereby  beoomes  merged  in  the  latter,  and  is  aotnally  di»- 
solTed,  if  saoh  oonsdlidation  is  authorized  by  an  aot  of  the  l^gisUtnroL    Id, 

11.  Ck>RFOBATioir  MAT  DiBPOSB  OY  All  m  Pbopkbtt  TO  AjroTHKB  CosroftA- 
noH  and  take  in  exchange  therefor  atook  of  the  latter  company;  bat  it 
cannot  compel  one  of  its  dissenting  stockholders  to  take  sadi  sto^  in 
p^jrment  of  his  shaies.  His  rights  and  compensation  can  only  be  ad- 
Josted  by  dne  coorBO  of  law,  before  a  judicial  tribonA  and  on  hearing 
of  the  parties.    Id. 

It.  Aot  of  DnsoLunoK  of  GospOBATioir,  Lncs  Aor  of  A»ociatioh,  d  hot 
GoRPOBATB  Aot,  but  an  aot  of  the  members  of  the  ooq[Kiration.  If  tiio 
stockholders  comndt  to  their  officers  the  acraagement  of  the  details  of 
the  dissolution,  such  officers  would  be  rather  trostees  than  corporate 
fonotionaries.    Id. 

SO.  DmsoLunoN  of  GoBFOBATiQir  CHAVoaB  Chabactib  OF  Pbopbbtt  of  m 
Btogkhlodbbb;  It  ]>nTB0T8  thbib  Stook  and  sabstitates  the  thing 
which  their  stock  repreeented;  that  is,  a  legal  interest  in  the  corporate 
property.    Id. 

fll.   COUBT  OF    EqUITT    WILL    KHJOIX    COBFOBATIOK   YBOM  DI8FO8IKO  OF  m 

Oobpobatb  Pbofxbtt  to  another  corporation  in  exchange  for  aharea  of 
stock  in  the  latter,  until  it  granta  aecurity  to  a  *^'— *"t'"g  atockholder 
for  the  yalue  of  his  interest.    Id, 

tSi  MuKioipAL  Cobpobation  n  BoDT  OF  Sfioxal  akd  Limitkd  JUBISDIonOH, 
and  its  powers  cannot  be  extended  by  intendment  or  implication,  but 
must  be  confined  within  the  express  grant  of  the  legislature.  CU^  pf 
St.  Paul  T.  Laidler,  89. 

8S.  MuniapAL  Gobpobatiok's  Powkb  to  Pass  Obddtakois  must  bs  Exeb- 
0I8BD  Rbasonablt  and  in  sound  discretion,  as  well  as  striotiy  within  the 
limits  of  the  charter,  and  in  periect  subordination  to  the  constitution  and 
general  laws  of  the  land,  and  rights  dependent  thereon.    Id. 

9A.  MumoiPAL  CoBPOBATioir  HAS  Ikcidental  Powbb  of  ENACTiKa  Saxrabt 
RBauLATiONa»  but  if  an  ordinance  goes  beyond  or  outside  ol  this  power, 
H  cannot  be  sustained  thereunder.    Id. 
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■.  CRimr  ov  Towv  oAiniOT  IfAnrTAnr  Sun  Agiliwl  it  for  a  prlTmU  tojvrf 
Mffvtd  la  the  •zeroiM  of  piiUio  rights  wad  from  neglMl  oa  the  p«rt  of 
Ike  totm  to  parfarai  *  pablio  duty  is  pfoviding  •  af •  and  niliJtto  fcnlld- 
U  which  to  hold  muiiuI  town  mnotfiigE.    EnMmm  t.  ifiii^if>»  SOL 

lit  ATTAOHMum^  2|  Bavks  ahp  BAmmro;  OtnranfimoirAL  Law,  6|  Got» 

JTABV^  2;   Oaa  OOMFAXm}   HlOHWAni  RAIUMUSff  BuxutM  OV  LlM* 

iiAnoin»  a^  5-7. 

oosia 

8m  liOBMAaO,  7-llf  PlBADOV  AVD  PfeAlOflO^  U. 

00-TENANCT. 

L  TnrAjn  or  Comfov  n  ho*  Ouiiat  ov  DMiBVonra  WAin  ittraBorhif 
Eiiunw  from  a  mil],  oat  of  use  for  want  of  repairi,  and  vaiag  thom  torn- 
porarily  in  a  mill  of  his  own;  nor  in  boming  rotten  and  vmIms  timber 
attached  to  the  mill-dam.    Dodd  t.  Watmm,  677. 

I.  Tbbamt  iH  C!oM]f oir  bas  Bight  to  Cut  aud  Usm  Timbie  In  the  nsoal  and 
legitimate  mode  of  enj<qing  the  property.    Id. 

%,  OusnB  IS  QunnoN  ov  Fact  and  is  properly  left  to  the  Juy,  with  inalrao- 
tiott  to  ao  find  npon  the  proofs  in  the  oase^  when  the  proof  is  saffidsal 
fer  that  pnrpoee,     Wcrbman  t.  Cf^Arie^  664. 

4.  TnrAiiT  ur  CkucMOir  Holdimo  Equitabiji  Titli  is  not  entitled  te  eqni* 
table  relief  against  a  party  aoqairing  the  legal  titles  and  who^  at  the 
Joint  BoUcitaUon  of  the  tenants  in  oommont  pays  off  Judgments  sgijnil 
them,  and  reoeiTes  a  deed  from  one  of  them  while  aeting  as  the  agent  of 
the  other,  the  agenfs  acts  being  ratified  and  oonfirmed  by  snbssqnent 
aote  and  deeUratiflDs.    Id. 

U  Thoui  oah  mm  No  Balb  of  L4in>  mi  Pamol  amoho  TniAJin  ur  Ooimov 
where  all  are  in  possessioB;  the  statate  of  fraods  forMds  it;  and  then 
la  be  no  snoh  part  perfonnanoe  as  would  tahe  it  oat  of  the  operation  of 
that  sUtnte.    Id. 

i  IsrvAim  MAT  BB  Madb  Pabtibb  to  Pboobbmb o«  fOB  PABTmoH  nader  tho 
IfisMori  stainte..    ThonUM  t.  ThomUm^  266. 

I.  Svn  BOB  Pabtriok  la  hot  Pbopbblt  Tbibd  bzobpt  bt  Cobbbbt  ov 
Pabtibb,  at  the  teim  at  which  the  defendant  is  first  boond  to  aiq;war. 
And  where  the  defendant  noTer  appeared,  his  oonsent  to  the  trial  eannot 
be  presumed.    Id, 

I.  Actual  Pabtitiok  bt  Sals  vbdbb  Juimm bbt  or  PABTRioir  may,  under 
New  York  statutes  (lee  3  B.  8.,  6th  ed.,  602-690^  Imut  fntare  contingent 
inteffesti  of  persons  not  m  etae  withont  pabUoataen  of  notice  to  bring  ia 
naknown  parties,  and  sTsn  where  the  claim  of  snch  fnture  owners  is  as 
pniohasers  by  grant  or  devise,  not  nnder  any  party  to  the  snit.  8o  held 
where  the  qnestion  was  whether  aporchaser  at  snch  sale  dhonld  beieqBirsd 
to  take  title.    Mead  r.  MUehOi,  i». 

!•  POBOHAnas  ubdbb  Obdbb  of  Salb  or  Pabcitiov  Tabb  Labd  Dib- 
iw^maBD  TBOM  LiBK  Of  Jjjj»MMMT  rendsfod  after  tho  order  of  sale» 
althongfa  the  Judgment  creditor  may  haTO  the  proceeds  of  the  sale  ^tpro- 
prlated,  npon  dne  application  to  the  coort,  to  the  paym«it  ef  the  JBdf> 
OmdUbmgkr.  PfkcktU,  6ia 

See  Dbtdtub;  8tatotb  ov  haausanuok  & 

Pae.  Tea.  LXZU— a 
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COVENANTEL 

L  Wbiei  LiflBa  CarwaxAJm  to  Ksxp  Dkmibid  PmoaBEsiiiBvAnL  «id  mi 
Mm  Jwrmfafttiim cf  the leMa  razreiider  th«m  i&M good  oondHkn as ihoj 
wwo  a*  ifci  dttto^  in  fhe  eyent  of  desfemction  of  tho  JMiMlnga  }gy  §t^  ^qt. 
Ii^(  Um  ton%  aad  witlioat  hu  defMilt^  he  is  boond  to  nlnii^    iiMyT. 

&  Wnaa  GoBFOBAnoii  Bayoq  Fown»  aad  aetiiq^  thioogb  iti  trmtoea, 
oofoiaiiti  ia  A  kMO  to  keep  tho  donsdMd  promliM  In  npairp  and  at  tho 
«nd  of  the  tenn  iomnder  them  fai  m  good  condition  as  th^  were  at  tike 
date  of  the  leaae^  the  dendaed  pramiaea  being  daatnijed  if  fire  dniing 
tlM  tmn,  the  oocpontian  la  boond  to  make  good  any  Iqjuy  ailaiaf  Iraaa 
tUaaeddwt.    Id. 

See  MoBTOAao^  1. 

GBBONAL  LAW. 

h  Jjousm  OooAMSOXED  VT  PBxviona  Habixs  ov  LiTiMPBiUTiOii  and  art 
directly  the  rcenlt  of  the  Iminftdiatft  influence  of  Intoxloatbig  Uqaon^  *a 
entitled  to  the  aame  oonaideration  aa  an  exeoae  for  crime  or  otberwiaab  aa 
la  Inaanity  from  any  other  canse.    People  v,  Bogen^  484. 

%,  VoujaTAXT  Ihtoxioatiok  will  not  Ezousn  CBim  OoioaracD  mntna 
m  Btikulub,  nor  doea  it  exempt  the  acenaed  from  all  the  Inf eroneea 
and  preaomptiona  wfaiidi  woold  be  applied  to  like  oondnot  of  one  whe 
waa  aober.    Id. 

i.  IvDioTHiMT  GAinroT  BS  Amxndxd  by  atiiking  oat  the  name  ocntafaed  In  it 
and  inserting  another  withont  the  cononirenoe  of  the  grand  jniy  by  whom 
It  waa  found.    AUter  aa  to  mere  informalitiea,    MagwKrt  t.  SUOe^  124. 

4i  OoNVBSXOK,  THOUGH  Madx  TO  OmoxB  havhto  Aooobbd  IK  GonosT'  at 
the  time^  if  otherwise  nnobjeotionableb  may  be  recalTed  in  anpport  of  aa 
Indictment  for  murder.    PeopU  ▼•  Bogen^  484. 

h*  J>MnaxDAsn  WArm  an  Bight  to  bb  Pbbbht  at  Baxuauas  ov  Yxbdiok 
of  felony  againat  him,  if  he  la  not  in  cnstody  so  aa  to  be  deprired  of  the 
power  to  attend  and  ia  Tolnntarily  absent.    Prhe  t.  Siatef  195. 

&  I>BRNI>A1IT  OAlfNOT  TaXX  AbTANTAOB  OV  HIS  VOLDVTABT  ASBKIiaB  WHBV 

Ybbdiot  OV  Fblozct  was  Bbndbbbd  aoadibt  Hm,  if  he  waa  vnder 
recognisance  of  bail  and  preaent  at  the  commencement  of  the  trial,  lor 
thereafter  he  waa  In  the  ouaiody  of  the  law,  and  if  he  afterwarda  with- 
drew from  the  coort  or  escaped  so  aa  not  to  be  preaent  at  the  raton  of 
the  Terdicty  it  ia  by  hia  own  onlawfol  act  of  which  he  can  take  no 
adTantage.    Id. 

7.  Powbbto  DnoHABOB  JuBT  TR  CannwAL  Oabb  without  PBfBHBABrt  Oar- 
■BUT  ia  a  matter  within  the  aonnd  discretion  of  the  oonrt^  to  be  eiarcised 
whenever  the  ends  of  public  justice  require  it^  and  its  exanlae  doea  aol 
bar  a  aubaequent  trial  and  conTlotion.    Id. 

•»  OomiTiTUTioyAL  Pbotxotion  nunt  bbiho  Twiob  fut  ni  Jbopabdt  means 
that  no  one  ahall  after  an  acquittal  or  oonTietion  be  tried  again  for  the 
same  offenae;  and  It  doea  not  prohibit  a  court  In  the  ezaroiae  of  Its  sound 
discretion  from  discharging  a  Jury  in  a  criminal  oaae  wllhovt  the  priaon- 
er'a  oonaent.    Id. 

Il  ICaooko  OB  WouBBnro  AxiMAL  wHMwrt  KMUMMQlammmlMmuuMtM 
OwBinB.    SiaU  r.  BeAmtm^  ttfi. 
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Ml  (hr  Teial  worn  Brumt,  whibs  Tibst  MABmiAOi  n  Allmkd  «o  hacz 
Tammk  Pla0b  or  Avovhie  Statu;  the  proseoatUm  mvit  prore,  not  only 
A  Bftniag*  in  faot,  bat  a  Talid  marruge  acooidiiig  to  the  Uw  of  that 
iMo.  And  if  it  appean  from  the  evidenoe  that  the  law  of  that  elate 
legnlating  maniage  ie  in  etatute  f onn,  it  will  not  be  pfeeomed,  againet 
tho  innooenoe  of  the  defendant,  that  the  statute  of  that  state  is  like  that 
of  this  state.    People  t.  Lamberlf  49. 

11.  CrBTXnCATB  OF  MaUUAOX  MxRILT  SlOlTED  BT  OmCIATDTO  MlimTXB  18 

moT  EvzDKircB  of  the  marriage  in  criminal  prooeedings.  where  the  def end- 
Hit  is  entitled  to  be  confronted  with  the  witoesses  against  him.    Id, 

IS.  OMtamcATK  OY  Mabbiaqb  WmoH  Bbabs  No  Dat^  does  not  declare 
where  the  marriage  took  place^  nor  state  the  residmoe  of  the  officiating 
ndmstery  is  inadmissible  in  STidenoe,  on  a  criminal  proeecntion  for 
bigamy,  for  any  pnrpoee.    Id, 

19.  Pabtt  GanroT  bb  CoNvicf  bd  ov  Bioaict  where  the  only  eridence  of  the 
first  marriage  is  that  the  parties  had  cohabited  as  hnsband  and  wife, 
and  admitled  that  they  had  been  married.    Id, 

14  Oa  Tbial  bob  Mubbxb^  Wrnbbs  mat  Tbbkivt  that  Hb  Saw  Hahdlf  oy 
Kbub  in  the  prisoner's  possession,  as  the  latter  attempted  to  draw  it 
from  his  pocket  while  on  his  way  to  the  place  where  the  homicide  oc- 
eozted,  and  only  a  few  minntes  before  that  time,  where  the  object  of 
ineh  testimony  is  to  connect  the  prisoner  with  the  fetal  woand  by  pror- 
ing  that  he  had  a  knife  in  his  possearion,  it  haying  been  proved  1^  other 
testimony  that  the  deceased  died  of  an  incised  wound,  and  that  the  pris- 
oner struck  him  immediately  before  he  fell  dead,  and  the  witnesses  who 
saw  the  blow  haying  testified  that  they  did  not  see  any  weapon.  Peopk 
T.  Bogen,  484. 

li.  Iv  Gabbb  or  HomoiDB,  Eyii»vob  that  Aooitbbd  wab  Intoxigatxd  is 
admissible  in  his  behalf^  but  the  effect  which  such  eridence  on^t  to 
baye  upon  the  yerdict  will  depend  upon  the  other  circnmstancee  of  tho 
ease.  If  the  crime  was  committed  after  proyocation,  it  may  be  oonsld- 
cied  in  determining  whether  it  was  done  in  the  heat  of  passion;  and  in 
olher  cases  whether  threatening  words  used  by  the  prisoner  eyidenced  a 
deliberate  poipose  or  otherwise;  and,  generally,  to  explain  Us  conduct.  Id, 

If.  Fbbfabatiov  abd  Conobalmbht  ov  Enifb  bt  Aooobbd  beiobb  Brtbb- 
oro  into  fight  whioh  he  proyokes,  with  the  determination  to  use  it  in  the 
fi|^t  if  necessary^  is  eridence  of  malice,  and  if  he  kills  his  antagonist  it  is 
nrarder.    Prke  y.  State,  105. 

17.  KiLLora  PxBsoir  nr  Mutual  C!ombat  bt  Mbabs  m  Cobobalbd  Dbadlt 
Wbatov  is  murder,  for  in  a  mutual  combat  each  party  is  warranted  in 
belleying  that  his  adyersary  will  fight  without  the  use  of  deadly  weapcm^ 
unless  they  are  qpen  to  yiew,  and  so  exhibited  as  to  put  him  on  his  gnard. 
Id. 

It.  Qbb  Who  Bbtbbs  mo  Mutual  Oobtbr  DaBasBOuiLT  Abmbd^  abs^ 
TsmatsQ  with  Ubdub  Adyabtaoi^  killa  his  adyonary,  is  guilty  of 
nrarder.    Id, 

!••  OrsiBB-aTBALiHo  n  as  Much  Subjbot  ov  iBDioniHRT  as  la  the  stealing 
of  inanimate  things  or  domestio  animals.    Atafo  y.  Tafkr,  347. 

10.  Omas  ABB  SuBjBon  ov  Labobbt  iv  Plabtbd  whbbb  Thbt  bo  bov 
Katuballt  Gbow,  and  designated  by  stakes  or  otherwise  so  that  tb^ 
eaabe  readily  identified.    Id, 
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POMBBMUr  09  BaOSMK  QOQDS  ShOOTLT  AlZDI  VHUB  LOM  BT  OWMB  li 

yi—iim»Ht»  eYideooe  of  goilt^  wfaldi,  howersr,  may  bo  ezplalaod, 
if  the  aoonaad  failed  Mftufaotorily  to  aoooont  for  his  pomirffln,  ^tm 
mnptian  will  wamat  a  ooiiTiotion*    S«lote  t.  SkUe,  163. 

tt.  What  wnx  as  Buffhui— t  so  Aooounv  iob  PoaaassiOM  atSiDunr  Goods, 
«r  to  reoMvro  tho  praumpfeioB  of  guilt  ariiiiig  thfirsfimiiy  will  depend 
mneh  npoo  the  length  of  time  which  intervened  between  the  loae  by  tho 
owner  and  the  diMOTety  el  poeaeMion  in  the  party  dharged,  the  natnra 
and  ofaaraoter  of  the  gooda^  and  all  the  cirenmstanoea  of  the  oaae.    IcL 

WL  Aon  ow  AooDBB)  Don  nr  CotRSBQiriNcs  ov  Xvadmibsxblx  GoimBioVy 
and  tending  to  ahow  hii  goilt^  ahoold  be  reoeiTed  in  ovidenoe^  and  it  is 
•onpetent  to  ehow  that  the  witoeea  was  directed  by  the  accnaed  where  to 
find  the  stolen  goods,  and  that  they  were  foiud  there  aoooKdiagly» 
thoa^  hia  oonfeaaion  of  goilt  preriooaly  made  to  the  witneaa  nay  bs 
JaadndanUe^  aa  being  indnced  by  improper  inflnenoe.    Id, 

Ml  MossT  BiOLKir  n  BumoiniTLT  Idshtifiid  to  Aram  Eyidbtos  tlist 
priaoner  npon  being  charged  with  hia  gnilt  prodnoed  it  from  the  plaoe  of 
ooBcealment  and  daUrered  it  to  the  witoeae,  when  in  addition  to  this 

X  iaot  the  witneea  teatilled  that  it  oonaiated  of  biUa  all  npon  the  aaaM  bnnk 
and  of  the  aame  denomination  aa  thoae  stolen  from  him,  and  that  bs 
baUoTed  them  to  be  his,  and  it  appears  that  the  money  *«i*"fc*^  ol 
many  bank  bills  of  the  same  small  denomination,    id, 

flk  TmnMOKT  THAT  QOODS  WBLB  PBOOUOKD  IN  COHBSQVBraB  OV  OBABOOra 

Pftnoim  WITH  Sriauiro  Thbk  is  inadmiasible,  onleoa  the  goods  mrm 
ahown  to  ha^e  been  in  the  prisoner's  poaseaaion,  and  are  idsiUflotl  with 
thoae  atolen.    Id, 

WL  Usx  ov  Word  "  Lost  "  instxad  ov  Wobd  *'  STOLnr,"  or  Innmuonow  on 
trial  of  indictment  for  larceny,  eonoeming  presomption  arisiQg  from  ths 
priaoner'a  possession  of  the  "lost"  goods,  ia  not  erxoneooa,  whore  ths 
sridenoe  all  tended  to  show  that  the  gooda  ware  lost  by  stealing,  and  noi 
otherwise.    Id, 

17*  Iv  iNDionfXNT  ion  MwDiMmayoB,  if  demnner  to  the  plea  in  abatssMnt 
is  awitained  or  to  the  roplioation  iaoreiniledt  the  jndgnMnt  ia 
enilar.    ilftv  as  to  Jndgment  npon  iaaas  to  ths  plea  in 
the  miianlisi^  snd  Tssiiet  against  dsCadsBt    MMdmw.m^lM. 


GBOSS-BILUk 
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DtAMAGBB, 

IOB  Buaoi  Of  OommaoT  amm  Bxnm  mnx  am  mmm  (Uobid  ar 
Uniimi,  or  snbh  aa^  bel^g  Inoidsntal  to  the  ast  of  osdarioi 
alon,  as  a  natoral  oonaeqoenoe  thereof,  may  reasonably  bs 
hsTe  been  in  the  oontemplation  of  the  putiea  whan  tlis 
made.    AAb  t.  DeMotmtL  SB2. 
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I  YAuam  ov  Bum  Bcbhbd  m  Mill  omnroT  bb  Rbootsbid  as  I>4MAgM  for 

jgioh  of  poatnfB^  by  the  mill-flfWiKtr  to  boot  tho  rioo  ot  o  portlonloff 
tinw^  wUch  woo  before  tbe  mili  woe  bonied.  Id, 
S.  HvnAVDMATBooovBBioBSznHailBroimBiD^oodfQrUMool  AowifeTO 
osrHoeo  oftar  eomiwoemeiit  of  aoit^  in  oa  oetiea  faraoght  bj  him  to  re- 
oofor  domageo  for  «a  injiuy  to  tho  wile  oanoed  bj  the  a«g]2genoo  of  o 
nilrood oompeny.    ffofkm»r.  A.  A8U  L.  M.B.  Oo^  287. 

4i  lldmT  BZfBHBXD  BT  HUIBAHP  fOB  MbDIOAL  AMD  SUBOIOAL  TBIAIMBBT 

of  hio  wife  for  oa  iiijoiy  oouod  by  tho  neglifonnB  of  o  nilrood  oompoBy 
io  not  spociol  domagee,  and  OTidenoe  of  aooh  espenaaa  ii  odmiaaiWe  with* 
oot  apeoJol  oilegotiiMi.    Id. 

i.  Ib  AoflOB  BT  HUBBABO  AOADm  RaHiBOAP  OOBrOftAnOB  lOB  Ibjvbt  *0 

Win^  ho  ia  entitled  to  damagea  for  proopootiTa  loaaondoipaBae,  if  at  the 
Hme  of  the  trial  the  wife  ia  atill  diaobled,  leqoirea  modioal  treatmont^ 
and  her  injorieo  are  aaoh  oa  moat  leoro  her  diaabiad  in  fntors^  thoa  in* 
voicing  tho  hnaboad  in  additiooal  ezpanae.    Id, 

lb  Kauaa  to  Rbooybb  Bxbhflabt  Damaobb  ia  not  onnflBod  to  one  form  ol 
ootioii«    They  moy  be  reoorarad  in  ooao  oa  well  oa  in  traapaai.    Id. 

7*  AoBKaMKHW  TO  Pat  Pixbd  AMD  Stipulatbd  Amovbt  ov  Damaobb  will  bb 
Bbvobobd  oblt  whore  the  notoro  of  tho  domogea  provided  againat  an 
not  ragnlatad  by  any  rola  of  law  with  oertaintyt  and  oannot  he  raadily 
aaeertainod  by  a  juy.    Mamm  t.  Gattmder,  102. 

II  CtesATBB  Sum  to  bb  Paid  on  Dbvavui  or  Patibo  Timbb  Obb  la  PBb* 

ALTTt  and  not  liquidated  damagea^  and  oannot  bo  reoorered;  and  tiiia 
i^pUoa  to  a  atipolation  in  a  note  providing  for  an  inoreaaed  rate  of 
inlaraat  after  matnrityt  open  both  principal  and  intaraat.     Id. 

Wm  OoBVOBAnoBB,  7;  GoimoB  CABBiBBa,  5^  6;  Ibtbbbh^  2,  4f 

ABD  BBBVABT,  6|  PABBBT  AB9  ChILD;  BBDOOTIOB,  f  I  HliaBllBBt  ti 

DEATH, 
•oa  AttBBOi;  4;  Pabtnbb8BIP»  6;  WnvBBBik 

DBCEIT. 
Bee  Saub,  I,  A. 

DECLARATIONS. 
WmAmmnw,  S|  Oomiosr  CaBBiBaa,  13;  Nbootiablb  Ibbuwbbb^  1S| 

BAVB  AB»  Wlfi^  10|  PABBBBBSHir,  6;  PUUBIPB  MMB  FlUflBIO& 

DECREES. 

SOO  JUDOMBBBi. 

DEDICATION. 
ItonAnov  bo  Pnuaio  Ubbb  d  Foubdbd  uvob  Ibibbhov.    Wbara 
aion  io  gnnted  or  oompenaation  reoeived  for  tho  oae  of  a  whai( 
Bododioation  tothenae  of  the  poblio.    (yNeOir.  AtrntU^WH. 

DEEDSk 

L  GsABV  OK  GifT  Of  Chattbls  BT  Dbbs^  wrh  RauBTAHOV  or  LVB 
Io  tlM  grantor  or  donor»  will  paaa  nothing.    Xonof  ▼•  Ltmea^  Hi. 
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f:  Whbui  PAmiim  Oits  Deed  toSov,  who  givw  &  mortgage  oonditjoned  te 
the  rapport^  by  himeel^  hie  hetr%  ezeoiiton»  or  adniinigti»tat%  of  the 
f onuer  dnring  tiieir  livee*  the  obligstion  U  penoiuJt  and  the  eon  eemot 
tnarfer  the  premiaee  and  his  reeponsibilitlea,  nor  een  hia  eredxten  belova 
hia  deoeaat  dapriTe  him  of  the  poaaeaaion.    JBatkmun  ▼.  BetfcAeCder^  S96l 

S.  Deed  Giybh  bt  Parehtb  to  Sobt,  who  gaTa  back  a  mortgage  ooodHiaBed 
for  the  Biipport»  by  himaelf ,  hia  heira,  exeoat(«B,  or  admiiiiatrator%  of  the 
parenta  during  their  liTea»  Teata  aneh  title  in  the  aon  that  he  may  eouvey 
by  mortgage  or  otherwiae,  and  the  oooTeyanee  wo«ild  be  good,  prorided 
itdoaenot  defeat  the  oondition  in  the  mortgage  from  tiie  aoai  to  tha 
paienta.    Hie  aon'a  granteea  take  anbjeet  to  that  mortgage.    Id. 

^  Whebe  PABBim  Give  Deed  to  Soir,  who  gitea  back  a  mortgage  ooodt- 
tioiied  for  the  aapport^  by  liimaelfy  hia  heira^  exeoatora,  or  adminiatrafan% 
of  the  parenta  dnring  their  lirea,  neither  the  aon  nor  hia  adminiatrBtriz  can 
make  a  oonveyanee  depriving  the  parenta  of  the  poaaeaaion  and  benefita 
aeenred  by  the  mortgage,  and  a  party  taking  a  deed  from  the  adminia- 
tvatriz  aoqnirea  no  title  giving  him  the  right  to  oall  npon  the  parenta  to 
redeem  the  mortgage  held  by  them,  or  of  performing  the  eonditien  npon 
which  the  aon  reoeived  hia  deed.    Id, 

i.  OozrvBrASCB  oy  Lakd  bt  Mbtbb  and  BotmDS^  but  Maxixo  No  Mxhtiob 
ov  Ant  Wateb  Pbivilbob  aa  part  of  the  granted  premiBea»  will  not  be 
eonatmed  aa  carrying  the  right  of  flooding  other  land  of  the  giantorp 
merely  becanae  the  granted  premiaea  include  a  mill-dam,  pond,  and  mill, 
by  which  the  grantor  waa  accnatomed,  down  to  the  time  of  the  eottvey 
anoe,  to  flood  anch  other  landa,  they  lying  aomewhat  farther  np  atraaa 
than  the  boundary  of  the  tract  conveyed.     Tabor  v.  BradUjf^  498. 

I,  Intention  to  Grant  Right,  as  Appubtenant  to  Pbinoipai*  Bubjbot  or 
Convbtanob,  which  ia  in  no  way  anggeated  by  ita  terma,  and  ia  to  be 
exerdaed  upon  other  landa,  can  only  be  implied  from  proof  of  circam- 
atanoea  attending  the  conveyance,  anch  aa  the  value  of  the  ii|^t  oom- 
pared  with  the  value  of  the  land  without  it,  or  the  open  and  eootinned 
uae  of  anch  right  on  the  land  with  grantor'a  knowledge.    Id 

f  •  Pbbbumftion  that  Gbantob  Knows  Condition  ov  his  Land  ia  nol 
applicable  to  non-reaident  proprietor  of  a  large  tract  of  land  whioh  ia 
aubject  to  the  occupation  and  improvement  of  mere  aquattan.  Ptr 
Denio^  J.    Id, 

1.  Naturb  and  Quautt  or  Inteebst  Oonybted  bt  Dbed  most  be  aaaar- 
tained  from  the  inatrument  itaelf ,  and  is  not  open  te  ezplaaAtloB  by  parol 
evidenoe.    CaldweU  v.  FuUon,  760. 

lea  CkHiBBABCT,  4|  Bvidenob,  8;  9;  Fbauduudiv  OoanmAraBi  Oira»  l| 

MiBBB  AND  Mining;  Rbal  Bnan. 

DEFIKmONB. 
8ee  Whabvingbbi^  L 

DELIVERY, 
fiee  Oomw  O^mmiBBi^  5|  FkAODVLENT  GoNVBrAaaib  U-lfi  Qum  Hbo^ 


DEBCAND. 
See  OoiroBAfMn%  U^  14|  Kbootiablb  IwfwjMiwiy  llg  Busnnm  !«» 

nATIOBl^  7. 
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DEMURRER* 
8m  Cammam  Ckmwiwm,  16;  Static  ov  LanfAnoo^  L 

DESCENT. 
8m  SuoonnoH,  S. 

DETIN  UK. 

DRDnni  04nrav  mi  ICAnTAnnED  bt  Ohi  of  Sitsbal  nvAMS  or  Ooa- 
mnr,  and  fhoiigh  Um  non-Joinder  hm  not  pleaded  in  abatenwnl^  It  may  W 
taken  adrantige  of  npon  the  general  iame,  by  demniwr  er  l^netlon  in 
iifMt  ^  Jodgment.    Cain  t.  Wright,  061. 

DIRECTORS. 
8m  Bahu  Ajn>  Banking^  2;  ConFOEAnon^  1^  li 

DISSOLUTION. 
8m  CoBVoaATiONs,  16>21;  Ixsoeamom,  iL 

DISTRIBUTION. 
8m  Sra9m  m  DniDXBn^  2;  Executobs  akd  ADMnrmaiMUV  11^  li| 

FloBAxa  CouBTS,  1;  Wiua. 

DRAFTS. 

8m  NlGOTIABLE  iHnBUlOBnB. 

DRAINAGE. 

8m  RiWaMBTWB,  1. 

DURES& 
8m  Taxatiok,  8;  4. 

BASEMENTS. 

I.  KAmara  ot  ■Amro  Laitd  Drained  thboiwh  Aavmouii  Dim  •m 

LAim  ot  AHonoR  may  be  aoqnired  by  adTVM  uor  for  the  itaftntoiy 

period.    Marlr.D€ffari,3M, 
L  Law AflfoBumriKo  Watib  Arrum am  Willvo  Bniunaa  Lob oiCBni 

Afl  SLnwami^  and  to  one  lot  may  attaeh  an  aaMmit  of  diMhaifim  iti 

MTplna  water  apon  a  neighboring  lot.    Id, 

8m  Dbm,  6^  6|  Waihooomh^  L 

BJBOTMENT. 
•  1; 


KLBCnON. 

0MPtlAl«ni  AMD  PBAflnOi^lL 

KMANOPATIQN. 
8m  Pabbiv  Aim  Chiui^  L 

ENTIRE  CONTRACTS. 
8m  Coanuon^  6i 


KQUITABLB  ODNVXBSIQV. 

BQUITY. 

1.  FABTTMATsrAiOBiAVD  DnLAmAvnur,  wffhotti wxttli|t  plMaUanlf  li 
einuMtenoM  to  tef eit  aU  riflil  to  tho  fatgpnrftiwi  of  oqvity  Ib  kk 
behalf.     fforfaMM  T.  (TMCftrfa;  664. 

t.  MguiTT  wnji  xor  Ehiobcb  Right  qb  Fumnr  Waom  nr  Aanuoi; 
when  no  Mtnal  benefit  is  to  be  deriTed  by  the  perfy  ■eeblng  to 
the  ri|^t^  nor  Injoxy  raffared  by  the  oonimlMlon  of  the  wvoog.    Ooadtiek 
T.  Jiooft,  74. 

i.  BQiriTT  uoiB  wot  iBTouTEas  WRH  AaBOunm  Lmal  FuMUfr.  Mmek 
T.  AUm.  406. 

4i  CovTMaamn  mo  Rial  or  PmoirAL  Hrai%  Khhhast  lo  Pnran 
iMrBOYBmim  ov  I]iTVE4n's  Rbai.  Bn^n^  nm  vov  Takb  Placv 
where  the  iaiproTeiiienti  were  not  intended  to  be  made  aa  am  InTeatflMBl^ 
bnt  merely  inddent  to  an  object^  wfaieh  oeaaed  to  ezirt  mpen  the  destii 
of  the  inteetate.    Orqf  t.  ffawkiMt  600. 

•ee  OoftvoKAznan,  21;  Go-raf  avot,  4;  FftAUDULm  CoxnrxTAvcnBi^  16^  17| 
IirjmranoBB;  Jitbt  avd  JjnoBB,  2;  KmsAiraBi  8»-ofF;  BnRBiio 
vouuirai)  YBOHni  um  VmnnB;  WAnouxKranBii  !»  7. 

ERROR. 

See  CmaoMAJL  Law,  S6|  BziCRinoia,  S;  PuADota  avd  PnAono!!} 

i;  RAniBOADa,  14. 

SBTATES  FOR  UFBL 
Bee  Dnna,  1;  Tesastb  io»  Lm. 

ESTATES  OF  DBCBDENTBL 

L  Claim  aoaimct  Bwact  oy  Dju»Dit»T  muw  Fomtm  AmiOwbdbt  Pbobam 
Oom*  before  adminirtrator  is  anthoriied  to  pay  money  theraoni  andftia 
therefore  no  objection  to  an  aotian  for  the  amount  claimed  to  be  dne  thai 
BO  demand  waa  made  cb  the  adminiateator  tlMnfor.  OarHger  ▼•  ITM- 
Ml0iOii|  213. 

&  IhtOBU  ov  OouBX  Of  CoMFBnBn  JuBiSDiocnnr  otdaiing  final  dialribB* 
tbn  can  only  be  attacked  ooUatamUy  by  praof  ahowlng  that  It  la  Told. 
lenry  t.  JfeJfttfaNi  119. 

See  PBOBAn  Coubxb;  Statutb  or  LmnAnom^  2;  i;  Suocnnov. 

ESTOPPEL. 

L  Pabtt  HATnra  Tntui  fo  Ebsatb  OmnxD  iob  Sau^  and  knowfnt  hia 
titloi  atanda  by  and  enoouagea  the  aale  or  doee  not  forbid  it^  and 
thereby  another  ia  indnoed  to  purchase  the  eatate  nnder  the  aappoaltiOB 
that  the  title  is  good,  is  bound  by  the  ssle^  and  neither  he  ncit  hia  privlea 
can  dispute  the  ralidity  of  the  purchase.     Wcrhman  v.  OtUMef  664. 

&  Pabtt  is  hot  Entitlkd  in  Eqititt  to  RaoovxB  Land  when  sndi  parif 
releaaca  by  parol  his  equities  to  the  holder  of  the  legal  title  for  a  vala- 
able  oonsideration»  acquiesces  for  ten  yean  in  the  purchaser's  poasesalei^ 
and  su£fers  him  to  expend  large  sums  in  impforementi^  without  waniag 
cr  lemonatranoe.    Id, 

See  BZB0DTOB8  and  ADMIimiBAlOafl^  fif  laauBABCi^  t. 


In>Ei. 

BVIDJCNCK. 
ov  Lmeu  Yamjom  oa  Bnnwm  nr  ImLv,  wn  AfioBDOKi 
VLAmsKAL  lawMBMmm  m  to  priooipal  taak  in  diagnU,  Is  oompitanl. 
Modgen  t.  iSitoplUl  775. 

t.  If uiMM  Wicg  Q<M»TaMMa»ioyCAn^  tf  admftliwi  to<ioBtfmdin»wi>- 
Mi%  ihoidd  be  adBhltd  M  proMipal  ftwtiiMBy.    itorf  t.  roMsiee^  S09. 

9k  CmnMtM  or  Wagmf  DooumniT  Cawiotbb  PaoriDBy  Pa»w«  Rvu>i»im 
ttDMpt  where  the  eriginel  Is  lost  or  dastroyed;  and  the  fMt  tiist  o  poper 
or  entry  bebngi  ia  a  pabUe  offioe  and  cannot  be  leraored  has  never  been 
allowed  to  open  the  doer  ^  parol  eridenoe.    Psppfay,  Lambmi^  4^ 

4k  Nom  ov  TnniKunr  ov  DmmMMED  WmnoB  at  Vobmbe  T^ial  of  Bamm 
▲ofiOK,  taken  by  an  attorney  engaged  in  that  trial*  and  whleh  he 
sereaiB  oontain  the  snbstanoe  of  all  the  witneai^s  testimony,  are  adndssl- 

§k  Bvu  TMAt  Uamm  Shop-books  Evwrnnm  Is  lonadod  in  uouoiHj,  and 
ttoy  are  tlMrefote  properly  snbjooted  to  serere  somtiny.  fFeoMer  t. 
/noH^Wr. 

•»  flBor-aooBS  Wbicb  hatb  AoQiTtun  GmmAL  Bbputaiiov  iob  Ivaood« 
ma0r  need  not|  idien  offered  in  eridenoe,  be  tmsted  by  the  ivy.    Id, 

%  ItouBuwuxAsnooK  *ov  PAfssT  CuiffiyuB>  BT  OmmMBWiw  in  ov  GxmAL 
LaioMxmai  may  berecelTod  in  OTidenoe  witiiont  proof  of  tin  loos  of  the 
sriginaL    Aorftn  ▼•  JArroin,  269. 

&  Uvnn  MosouBi  Codi,  CEtammD  Coras  ov  I>iids  or  Contbtahob  mat 
BB  Bbobivbd  IB  Btidbvcb  opoo  pTOof  that  the  originals  are  not  '*  within 
the  power  "  of  the  party  offering  the  copies.  And  the  words  '*  within  the 
power  *  are  to  be  oonslraed  as  not  within  his  control  or  posMsrion,  nor 
within  the  posseoaion  of  hi«  agents  aenrant^  or  baaleoi    Id, 

ft  Cbbjifibd  Coft  Of  Dbbd  Com vbtibo  MiLrrABT  Boubtt  Labp  nr  MMSOumi, 
wUoh  Is  eseented  in  another  states  and  there  acknowledged  in  accordance 
with  the  laws  of  sneh  states  bnt  not  in  aooordanoe  with  the  law  of  Mis- 
sooii,  osa  only  be  read  in  evidence  upon  proof  of  the  loss  or  destmotion 
of  the  original.  Bnt  each  loss  will  be  preenmed  from  proof  that  oearch 
has  been  made  in  the  proper  place  and  by  the  proper  person^  and  that 
tlM  Instrmmsnt  esanot  be  fonnd  after  dno  diligence  has  been  naed  In 
looking  for  it.    Id. 

M.  fliATon  Law  or  Othbb  Statb  mm  bb  Pbovbd  bt  Pbibtbd  Coft  or  by 
espy  dnly  anthentioated  aeoording  to  the  provisions  of  the  sot  of  oon- 
giesi.    Psopfe  T.  XcsnteK*  49. 

11.  Ix  Pbovino  Fobbiok  WsmsM  Law,  I«  n  Saibb  «o  Bbquibb  PBOxyuonon 
ov  SocH  Law  itself  as  a  gnide,  when.  If  dlfllooltles  arias  in  expoonding 
it^  testimony  may  be  oalled  in  for  the  porpoee  of  makfaig  the  exposition. 
Bnt  the  witness  called  for  snch  porpose  most  be  an  expert.  A  witness 
who  merely  testifies  that  he  had  been  a  policeman  and  constable  In 
another  etate,  and  that^  on  acooont  of  a  diffionlty  whioh  he  had  had  with 
his  wife,  he  iutd  looked  into  the  laws  of  that  state,  is  not  competent 
either  to  prove  what  that  law  is  or  to  oxponnd  it.    Id, 

§m  Bahu  akd  BAHBnro,  3;  Cbiminal  Law;  BxB0im>B8  akd  Adiubis* 
cBAion,  5^  7;  Jubt  abd  Jubobs,  1;  Nbqotiablb  LfstBUMBwa,  6^  18; 
Nbw  TUal,  8;  Pabbnt  akd  Chilo^  6^  8-10;  Pabmbbship,  1;  Puai>- 
nm  ABD  PEAom^  81;  Bbbdowow,  9}  Spbooio  FIbiobmabcbi  Wi»> 


Index. 

EXCEPnONB. 

8m  PLK4DnV0  AND  PrACTIOB. 


EXECUTIONS. 

I.  OoqwHATPrg  JpmiMonoH  to  heftrmd  deienniif  cj^g  miMei  Wi —tod 

OT«r  iti  prootM  of  ezeeaUon.    This  power  carriea  with  it  tiM  dg^  to 

dtUrmfaM  in  a  fommuy  nuuinert  and  withcrat  tb»  intannmtiaa  of  a  )uT* 

OTerjr  qottttoa  of  fact  and  law  whioh  may  be  inTolved.    Loemdt  t.  Lam, 


I.  Oofmr  MAT,  ov  Monoir  to  8r  aaiDX  EziCDnoir,  direoi  an  isnio  to  anv 

tain  laoti»  Imt  this  ia  lor  its  own  aatisf action.    ThepartiealiaTanori|hl 

to  domaad  it.    Id, 
I.  Oousf  Hatdto  JuBDDionoN  TO  Din&M iin  Motiok  to  Ssc  iMom  Bu* 

cnmoK,  its  deoirion  la  oondnaire,  and  cannot  be  re-ezamliied  in  a  ool- 

latonl  prooeeding.    U  oRoneom^  the  remedy,  if  any,  ia  by  writ  of 

Id. 
4k  DiBfOB  MAT  Waits  me  Statutobt  Prxviliox  ov  Ezkmftiov 

KuEUUTiOV  of  a  portion  of  his  proporty.    Bomaum  t.  Antfqr,  7S8. 
i.  Waitsk  of  EzKMPTioir  rBOM  ExsounoN  Madb  at  Tm  Vemt  b  Cwi*tp 

is  based  on  the  same  consideration  as  that  oa  whioh  vests  tiM  UaUtt^r  ^ 

pay,  and  is  irrovocable.    /d. 
f.  Waitib  ov  Pbiyilbox  or  Exncmair  n  Waftsb  or  Riobs  to  AnmABB- 

MSirr.    Id, 
7.  BoxBiFr  IS  NOT  Bound  to  Rboasd  Claim  ov  Dsbtok  foe  Bsximi  of 

EzsMPTiON  Law,  if  the  ezeeutioa  in  his  hands  is  foonded  upon  a  jndf* 

ment  in  which  the  benefit  of  the  exemption  law  has  been  waived  sr 

released.     Id, 

I.  Claim  fob  Bxnifit  of  Exncpnoir  fbom  Exxcution  mat  bji  mass  hf 

parol  request  to  sheriff  when  abeent  from  his  offioe.    It  need  not  be  ii 

the  precise  langnage  of  the  Pennsylvania  act  of  1840.    Id, 
9.  Undxr  Kxkmption  Law,  Timx  fob  Dxbtob  to  Eliot  whether  he  wiD  »• 

tain  real  or  personal  property  is  after  the  appndsers  have  been  som* 

moned.    Id, 
1(X  Exkmftion  fbom  ExacuTioN  cannot  bb  Exxbcdxd  ao  Afl  to  CbbaH 

Prbfxbsncis.    OarreU  A  Martinet  Appeal,  779. 

II.  Ant  Waitxb  of  Bxxmption  Thbowb  Pbopxbtt  into  Gknbbal  Fund  ta 
be  distributed  aoeording  to  law;  a  debtor  cannot  waive  the  bsasAt  ol 
the'  exemption  law  in  favor  of  a  junior  exeoution  creditor  ao  sa  to  giva 
him  a  preference  over  a  prior  levy  on  the  same  property.    Id, 

18.  ExxMPnoN  Law  is  fob  Rbusf  of  Poob  Debtoo,  and  pioUbits  pnfsr* 

enoes  among  lien  creditors.    Id, 
IS.  Whkn  ExxMpnoN  n  Waivxd,  in  ant  Inbtano^  tho  property  nraat  bi 

distributed  aooording  to  priority.    Id, 

fiae  FiXTUBB}  Quabdian  and  Wabd,  2;  Husband  and  Win;  Kbqotu* 

BLB  InbTBUMKNTB»  9. 

EXECUTORS  AND  ADMINI8TRAT0R& 

I.  EniTAL  IN  Administbatob's  Boni\  drawn  in  oomplianoe  with  atatate^  thai 
the  testator  died  intestate,  is  mere  deacr^pUo  permmcB^  and  is  whoDy  Im- 
material to  the  force  and  ralidity  of  the  bond.  Judge  qf  Praboit  t. 
OlaggeU,Zl4, 
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I.  FxoTniOH  19  AinamnBATOBli  Bond  that  1m  ihoiild  adiniiibtw  tt« 

Moording  tolawii,  in  effect,  a  proTinon  that  he  ihall  fdmlaistarit  aooofd- 
ing  to  the  will  of  deceased.    Id, 

B.  PBOTZSION  lOB  SUBBKNDXRING  LlXRBS  Of  ABMDnST&ATIOK  in  the  •?«■!  oC 

a  will  being  thereafter  found  and  prored,  is  properly  inaeried  in  an  ad« 
miniatrator*8  bond.    Id, 

4.  PnaoirAi.  RxpBBsiiTATiTii  mat,  nr  thub  DnoBEnoir,  Pibiobm  oa 
BnoDn>  AHT  PiBSOVAL  Oomnucry  as  a  genand  rale^  OMide  by  the 
deceased,  imposing  any  liaUUty  er  dnty  npon  himself;  Urn  tiia  best  inter- 
ests  of  the  estate,  subject  to  the  approval  of  the  oonrt.  (Tny  ▼•  Ham* 
Hnfl,600. 

i»  liinnsiFPi  CoDB  BBQunuB  Kjljuuw,  ADMmsimaioBy  om  Gollkmib 
within  a  limited  time  after  letters  are  granted,  to  retom  an  inventory  of 
the  assets  of  the  estate  in  his  hands.  Thia  inTentoty,  with  the  appraise- 
ment^ when  regularly  returned.  Is  toMd^pHma/ade  evidsnee  of  the  Tafaie 
of  the  estate  in  all  suits  by  or  against  him;  but  it  is  not  ooanlnslTe  eH* 
dsnoe,  and  the  probate  oonrt  may  oompel  an  additJonal,  full,  and  ooneel 
iuTantory  to  be  filed.    MeWiOie  t.  Van  Voder,  127. 

I.  Erats  gawot  bb  PBBJumcBD  om  Bbtoppbd  by  the  mere  sflaaea  ol  the  ad- 
miniatrator,  or  by  his  omission  to  assert  title,  er  to  do  an  aet  in  relation 
to  its  interest.    LeuUr.  Lu$k,lS9. 

I.  Btibbncb  n  IvAixiinBiBui  fo  Bbow  icbbb  Qmanov  or  Dorr  on  the  part 
of  an  administrator.    Id* 

ii  BzBOUVOB  18  NOV  Okabobablb  IB  HiB  OmoiAi*  Capaoitt  with  timber, 
ooal,  and  limestone  taken  from  the  testator^  land,  where  he  ooonpied 
the  same  as  tenant  of  the  life  tenant.    Xyna't  Appeal,  721  • 

9.  SxaOUTOB  OB  AbM DfmCBATOB  18   BOf   CHABOBABLB   WXra   iBnOUBV   OB 

funds  ooming  into  his  hands,  if  he  paya  them  orer  to  those  entltUd 

within  a  reasonable  time.    Id. 
10.  Whbbb  IB  AonoB  aoaibsv  BzBoinoBa  and  administntora  it  is  sought  to 

ohaxge  the  real  estate  left  by  the  decedent^  his  widow,  heir%  deriisss^ 

and  their  alieneea,  who  are  the  owners  of  the  land,  must  have  notice  of 

the  proceedinga  that  they  may  become  parties  thereto^  or  no  title  passes 

by  Judgment  and  sale.    Sclee  v,  Hkhnan,  036. 
tl«  JvDQMBNV  OvrAiBBD  A0AIB8T  ExB0UT0B8  of  a  decedent^  without  notice 

to  the  alienee  of  a  devisee,  will  not  justify  a  sale  of  land  under  ft.    Id, 

IS.  AdMIBISTBAIOB  18  No  LOBOBB   BUBJBOT  TO  JUBODIOnOB  OV  PBOBAVB 

OouBT,  when  he^  in  obedience  to  a  valid  decree  of  that  court,  has  made 
final  distributiaii  and  has  been  dischaiged.    Lowrf  v.  McMUlam,  119. 

It.  ADmBDSBATOB  WhO  OV  HIB  OWV  AOOOBD  UNDBBTAKBa  *0  DbOIDB  who 

are  entitled  to  the  estats^  and  makea  distribntion  aeooidingly,  acts  at 
hiaperiL    Id, 

14.  ADioHnTBATOBDBBoinaKoB  ifl^  VBDBB  MnaaMPFi  BcAToni,  nr  Full 
Pbivitt  wim  Fbbvioub  Admibibtbaiob,  and  a  writ  of  error  will  lie 
for  or  against  such  administrator  without  revivor;  and  a  edre  /aeUu  ad 
aadtendam  emree  may  properly  issue  from  the  appellate  court  to  notify 
him  of  the  pendency  of  the  writ  sued  out  after  the  death  of  the  first  ad« 
miniatrator  and  alter  his  own  appointment.    Jfayer  v.  MelAartf  190* 

15.  AniciBnTBATOB  DB  Boko  Nob  may,  in  the  name  of  the  judge  of  pfolmti^ 
bat  for  his  own  benefit,  maintain  suit  againat  the  sureties  on  the  bead  of 
a  foffnaer  administrator  to  recover  a  balance  left  in  the  hands  of 
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■iBblnftw,  « iImiwb  bj  tib»  mMmomI of  bb  flHd  M00n^    JW^V 

AVMf0  ▼•  Omgffttit  314* 

•m  AABVOTy  4;  HnATM  ov  DiOKDnm;  FkAUSOLm  OarsrAvaB^  lit 
PiOBAn  Oousn;  Scatoti  or  LncnAin»ra»  8;  S;  SnufnMir.  S. 

EZEMFLART  DAMAOB8. 
8m  Oou«ba9I0h%  7;  DAMAon,  6;  Pabot  A>9  Onu^  4» 
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[CATION. 
Bm  1Bvidbio%  7-IL 

EXKIfPTIOllB. 
8m  K^awinunBi  TAXAXun*  !» & 

■Z  PABTB  FB0CKEDINQ8. 
Bm  Puusdto  Am  Pbaouc^  IS. 

E3CPRBB8  TBUBXB. 

8m  TEOnS  AKD  TlWMM,  1. 

FENCES. 

1*  Lmbmu  by  OwmB  ov  Lavd  vo  Anjonnmi  Pbovboi 
witB  Hm  Is  a  panonftl  privilege  and  ia  rerooabla^ 
land  hy  the  lioenior  amoonta  to  a  rerooatioa  of  tha 

8.  FuBOBAfliB  or  L4XD  Takivo  wiTHauT  Konoa  ov  ^r*— — t  «•  Jaoi 
TKmh  lanol  bound  bj  anoh  agreemant.    M. 

8m  Akimals,  S-5;  KATLmmAwy  7-10. 

FINDINGS. 
8m  Puuddio  ani>  Pbacro^  If  8. 

FIBB. 
Sm  OoTnAiin;  DAiuoa*  8i 

FIXTUBES. 

IteAomoni  or  Boiu>nro  Blowv  dowv  bt  Sxokm  or  Woo  wni.  Gov* 
mnni  io  bb  Rboabpbp  m  realty,  at  between  a  Jndgmeiit  Madlbor  and 
■MJjpuni  of  the  owner  for  the  benefit  of  hie  creditora;  and  a  porohaMff 
al  ■heriffb  iila  vpon  an  exeoation  iasaed  npon  snob  JndgmaBt  wUl  bald 
tbenmeMiMhaciinst  the  latter,    ito^eri  t.  Oifii^piw,  094. 

See  CO-TEMAKOT,  1« 

FLATS. 
Sm  Watxrooitbsb,  8-l(k 

FOBECLOSUBB. 

8m  MOBlOAOflIk 

lOBBiaN  JUDOMENTB. 
Sm  JuDOMBtnen.  B. 
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fOREIGN  LAW& 
Bee  EnDorcB,  10^  IL 

FOSfEITUBB. 


fOSOKRT. 
BmPai 


FBAUIX 
L  ftAiKDOomnioirOonNJOff  THATOnatAmFiaiiiDHUUVCBlbtrii^ 

ti&OuK%  mod  mm  to  in^&Dd&d.    It  does  nol  oooriil  in  Ibt  »■•  taten- 

tioB*  Imt  that  intentloa  acted  oat    Ammt.^HWI. 
%  AfvnuTic  AynBnro  Fraud  QiirxBALLT  as  DBnon^  Bm  aor  Pabbou* 

lAmunro  tba  oboamitanoM  eoofltitatiiig  th*  fnwd,  li  InsiiAoiMil  to  pi*i 

Tint  jndgmont.    SfitHk^  t.  MerttmiOe  M.  I.  Co^  m, 

Bm  Alterasiov  of  IiraniTHnras;  OoRPOXAnonBy  11 1  FEAODVun  Gov- 
YSTAVOBs  LnuBAva^  %  10;  JuDOimm,  %  6-8;  8axjeii»  4»  i|  SiAnna 

OV  ftAUM. 

FRAUDULBNT  00NVKTANGB8. 

1.  Vmilaiit  CtuKDnom  has  Riort  «o  kayi  PBomivr  or  Ma  Doida  8ub- 
JWcmD  BT  Dim  Cousn  of  Law  to  tho  paymant  of  hb  dobtei  and  any 
diapoaitioii  of  his  yruperty  by*tho  debtor,  to  hare  it  appropriatad  in  any 
other  way  for  that  paipoM^  is  in  Tiolation  of  the  legs!  rights  of  his  credi- 
tor, and  is  a  frand  upon  him.    Knighi  t.  Paektr^  888. 

S.  VoLUHTABT  GoirTBrAiia^  ErFicf  of  Which  d  so  IteBira  Gbbdrob  of 
PATMsm  OF  Debt,  is  frandvlent  and  Toid,  notwithstanding  the  dcnor'a 
denial  of  any  intent  to  defrand  his  creditor.    Oook  t.  Jokmmm,  881* 

X  TbUBT  DiBD  KiaUUTEU  BT  DbBIOB  with  ImSMT  *0  I>BLAT  CBBDnOBS  is 

frandnlant  in  fact  against  his  creditors.    Kmghi  t.  PodoKr^  888. 

C  DiBTOB  Who^  BBUsmro  Hdbulf  Solvbbt,  Plaobb  hd  Pbofbbtt  bb- 
TOVD  Rkaor  of  PBooiSi  OF  Law  hinde^^  ddayi^  and  deficands  his 
creditony  notwithstanding  he  provides  an  ample  fuid  for  the  paysMnt  el 
his  dehti^  end  his  creditors  sre  ultimately  to  be  paid  in  falL    Id. 

8.  VoLUBTABT  Ck>inrBrANOB  nr  TBmrr  fob  Wifb  bt  AcNxnmonaxiov  Iv. 
BOBSBB  AiVBB  NofB  HAS  BIBN  PBOKBBfBD  ia  frandnlflot  and  void  as  to 
the  payee  of  the  note.    Cooib  ?.  Johuon,  381. 

8.  AOOOMMOBAZIOB  LfDOBSBB  OF  NOTB  IS  AS  MuCH  DBBIOB  AITIB  PBOTBBV 

OF  KofB  AS  llAXBB  HiiiSBLV»  and  a  coBTqrsBoe  by  him  after  protest^ 
bat  before  Jodgment  obtained  on  the  note,  may  be  frandnlant  as  to  the 
payee.    Id. 

!•  WhBBBQvB  B  iBnXBBBB  Of  OOKMBBOIAJb  PAPBB^VOUnrfABT  OOBTBrAVOB 

B  No  Bbrbb  PBOKBonov  against  sach  dfibt»  iHiether  the  paper  is  or  is 
Bot  dne  at  the  thne  of  the  oonTtqranoe,  than  against  a  debt  contracted  for 
the  debtor's  own  bsneftt  and  aotoaUydne  and  payable  when  ibs  ooBFey- 
SBoeismade.  Id. 
8.  VounnAvr  OovTBrABaB  Madb  nr  CoBnoiPLAnoB  of  Fdtobb  Dbbm 
is  not  ham  M^  sod  will  be  set  asids  as  fraadnlsnt  sgdast  sash  end- 
itoffs.    Id. 
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t.  BirrisBMCB  jutweui  Exnnvo  akd  SfmaaQuxifT  Dibts  or  Rbbbsscb  Ta 
VoumTABT  CoifTXTANcn  14  that  as  to  the  former  the  fraud  is  an  iafanaai 
ol  law,  while  aa  to  the  latter  tbere  miut  be  frand  in  fact.    Id, 

10*  VoLUXTABT  CoiTYiTAiicn  18  Pbbumxd  Fbaubulknt  AS  TO  Dkbxs  An*. 
CBDBfTLT  JyxTEf  and  no  ciroamitanoe  will  permit  those  debti  to  beaffeeM 
by  the  oonTeyanoe,  or  repel  the  leg^  preenmption  of  frand.    Id, 

11.  In  Pbnkstlyahia  Balb  ov  Pebsonal  PBOPSBTTienot  good  aa  againii  tte 
orediton  ol  the  Tender,  unless  possession  is  deliTsced  in  aooordanoe  with 
the  sale.    Retention  of  ponesdon  is  frand  jser  se.    Bwm  r.  ShaoB^  633^ 

12.  In  Salbs  ov  Pkbsonal  Pbopebtt  in  Pe]lIlB7lvanL^  where  possession  cannot 
be  deliTered  at  all,  or  without  defeating  fair  and  honest  objecta  intended 
to  be  effected  by,  and  which  constituted  the  motive  for  entering  into^  the 
oontrsct»  the  case  is  r^arded  as  an  ezoeption  to  the  rule  that  retentieB 
of  possession  is  fraud  per  m;  but  sometfatng  beyond  the  oonTenienee  of 
the  parties  must  be  shown.    Id, 

IS.  Ik  Vibgikia  Rbximtion  ov  PossBnioif  ov  Pxbbohal  PBonoErr  aftsr  an 
absolute  sale  is  prkwk/adt  feandnlent^  bnt  the  presumption  may  be  rs> 
butted  by  proof.    Id. 

14.  CONTSTAKGB  IN  FRAUD  OV  CbSDIXOBB  18  VaUD  A8  AOAIKBT  GbaNTOB  AND 

HIS  Hubs;  and  such  oonyeyance  cannot  be  impeached  by  the  grantor^ 
administrator,  nor  has  a  probate  or  county  court  Jurisdiction,  on  the  s]h 
plication  of  the  administrator,  though  made  at  the  instanoe  of  creditot^ 
to  order  a  sale  of  the  land  for  the  payment  of  debts.  Charge  ▼.  ITi&ian- 
son,  203. 

'l&  CBBDiroBS  MAT  IN  Equrablb  Pbocbkdino  zhbbxvob  bayb  Fbavduixbi 
CoNVBTANCB  8bt  asidb,  and  the  creditor  who  first  files  his  petition  ob- 
tains thereby  a  priority,  and  on  a  sale  being  decreed,  is  entitied  to  be  first 
paid  from  the  proceeds  thereof.     Id, 

Xt,  Wherb  Fbaudulbnt  Qbantbb  ov  Land  Convbtbd  It  in  Tbost  to  Sbcubb 
Dbbt  of  third  person,  a  purchaser  from  the  trustee,  who  had  no  notice 
ol  the  fraud,  and  who  gave  as  consideration  Mb  note  to  such  third  per- 
son for  the  amount  of  the  Utter's  claim,  has  a  good  title,  notwithstaud' 
ing  he  received  notice  of  the  fraud  after  the  execution  of  the  note,  but 
before  its  payment.    Newlin  v.  Oibome^  566. 

17.  Judqubnt  Cbbditob  has  Right  to  hatb  Fbaudulbnt  CkuryBTANCB  R» 
HOVBD  and  title  cleared  up  by  decree  in  equity  before  selling  the  pio|ierty 
under  his  execution.    Cook  v.  Johnaon,  381. 

See  AanoNMBNT  vob  Bbnbrt  ov  Gbbdrobb. 

FBBB-TRADEB. 
See  Mabbtbo  Woiibn»  d. 

FBEIOHT. 
8ss  OOKMON  Cabbikbis  9. 

OAS  OOMPANIE& 

L  Oas  Oompabt,  nr  Abbbtob  ov  Antthino  to  OonxBABT  nr  m  OBaam^ 
MAT  Maxb  and  Sbll  Oas^  fix  its  own  pricey  and  ohoose  Hs  onvB  oBttoi 
en,  like  the  mannfaotarer  ol  any  otfasr  artiols.  Paitmmm  €fa»  Ll§k^  Aa 
T.  Bradif^  860. 
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8»  0^  WBP  got «  yumiainu  to  all  Pnaow  Liviiw  along  th»  Bn>  •<  tb« 
^OMiMi^li  pAp^  civvi^  ^  *  WMomble  oompeiiMtioii  be  tndMtd.    Al. 

Bed  OoAflTiT  UTiUM AL  Law,  6« 

GIFTS. 

li  IxnsuMBiT  Baud  ok  Lotb  ahd  Afracmni,  and  th«  iwmrfdnrmtJan  ol  aot 
dollar^  it  a  Toliuitary  deed  of  gift,  and  not  a  MOTvyaiioe  of  ptopertf 
baied  npon  a  oonaidaimtion  deemed  Taln»Ue  in  law.  MeWIOk  t.  V«m 
VaOUr^  127. 

9.  OxiT  ov  CHATm.  PnaoirAL  is  Act  ot  TBAmrEBBnro  Biobt  and  poMii 
doo  tkereto^  whereby  one  man  renonnoei  and  another  aoqnirea  imme- 
diately all  x^t  and  title  to  the  gift.    Id. 

8.  No  CoBnoDBBATiov  B  KaoaHABT  TO  SUPP08V  Oim^  and  if  made  btmajid^ 
and  there  ia  immediate  deUrery  of  pomeiiion,  they  are  good  agalnet  the 
world.    Id. 

«•  DnmET  ov  Foasniiov  n  BassMnAL  «o  Validitt  of  a  gift  of  pereoonl 
chatteli,  whether  it  ia  made  by  parol  or  by  an  inatniment  in  writinib 
and  if  immediate  delirery  of  poeMndon  doee  not  take  place,  it  ia  not  a 
giftk  bat  a  eontraot.    Id, 

%»  As  BxTWXBN  DoKOB  A2n>  DoKB^  SVATun  OF  FRAusa  haa  no  appUoalieo 
to  the  qneation  wliether  or  not  deliTery  it  eaaential  to  the  validity  of  a 
gift  of  peraoBal  diattela  made  either  by  panl  or  in  writing.    Id. 

Bee  Dedigatiov;  DiKDa,  1. 

GRANTS. 
Bee  Rial  Ebtatx. 

GBOWIKG  TREES. 
Bae  BKATun  or  FRAUsa^  1. 

GUARDIAN  AND  WARD. 

L  OvABMAK  Who  has  Lm  Estatb  ur  Pbopibtt,  bat  who  in  liia  inTantay 
retaxna  it  aa  hia  ward'a,  whose  title  he  reoogoiaea  for  eight  yearai  ia  re- 
garded aa  liaTing  aarrendered  hia  eUim  to  the  property,  and  the  title 
Tiati  in  the  ward  by  operation  of  the  atatate  of  Umitatiooa.  Jfoges  t. 
JCNyofi,  128. 

S.  GVABDIAH    KATDTO   VO  FUNDB   OV   WaBD    MAT    PURGBAfl   HB   WaBD^ 

Ebtatb  vqb  Bn  Owk  Uas  asd  BKErxm  when  it  ia  aold  by  the  aharifl 
onder  an  ezeoation  againat  the  peraonal  repieaentative  of  the  waidli 
anoeator.    Chm'pemiinff*s  Appeai,  789. 
H  BBCLnoHV  or  GuABDiAH^  AooovxT  cannot  be  jmpwiahai  afl» — aeqpl» 
aacence  of  aeyenteen  yeara.    Id, 

Bee  iNVAHOTyS. 

HIGHWAYB. 

!•  BmB  ov  Tbambit  ov  Pvblio  or  Bxun  n  SoanBOV  to  noh  laoMHliik 
tankporary»  or  partial  obatmotiona  aa  manifaat  iMiwiaiHj  mnj  leqaliei 
bat  these  obatraotioos  moat  not  be  neceamfly  and  iimaaennaMy  iate* 
poaad  or  prolcoged.    Olmrk  y.  Frp,  W>. 
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%  BzcATATiOK  n  ITOT  KiTiBAiio^  ftud  a  lioenw  irom  mimlolpal  —ttoritJw 
to  legaliie  It  it  not  reqviaite,  where  it  l«  an  ineidentat  wimDiiiiiiMit  am 
a  itreet^  necenary  in  the  improranent  of  the  lot  ftonting  upon  it^  aa4 
ia  properly  made  and  guarded,  and  not  oontinned  an  nnieaeonable  length 
of  time.    Id. 

S.  OKDUXASGtb  tLA»  Bmwmmmmoz  TO  KuiaAtfGB»  and  not  to  oonaiinnil  impadi« 
menti  incident  to  the  natore  of  a  itreeti  and  arinng  from  nrioeMity» 
where  it  impoeee  a  penalty  on  any  penon  for  inoomheiing  or  ohstnicting 
any  part  of  any  etreeti  lane  or  alley.    Id, 

i.  bOATATIOV   OV   HlQSWAT   WITHOUT   AUTHOUrT   BXMBBBS   POHMUr  Rs- 

■romiBLB  fOB  WoKX,  LiASLi  for  damage^  to  one  who^  vaing  dne  oar% 
falli  in  and  ia  Injured;  and  the  fact  that  each  perMn  provided  proper 
goarda  or  ooveringa  will  not  affect  hia  liability,  if  they  became  nnaafe  or 
were  ininffioient  at  the  time  of  the  accident,  each  penon  being  boond,  at 
hia  peril,  to  keep  the  highway  aafe.  Congreve  t.  Morgan,  495. 
5.  MuxioiPAL  CoBPO&ATiON  IB  liUBU  TO  Pkbson  who^  withont  laal^  fiUla 
into  an  cxcaTation  made  In  a  paUic  atreet  by  a  ocntaotcr  with  tlM  ci^« 
who  hae  neglected  to  proride  proper  goarda  and  lighti  for  the  pfoteotioa 
of  perMna  paiaing  the  place.    Storr$  t.  UtioOf  487. 

See  AnTWATJit  RAIUMiAIM. 

HOMIdDB. 
See  Cbdohal  Law,  14-18. 

HUSBAND  AND  WIFB. 

HUIBAKD  HAS  No  IkTEBMT  BUBJIOT  TO  KJUUUTIOT  DT  L4VD  pOVOlMnd  hf 

hia  wife  with  her  eamingi,  and  oonTeyed  to  her.  JfciCinnoii  ▼•  MePmnH 
574. 

Bee  DAMian,  9^  6|  FmAmauan  OoirTSTANoaB,  i;  Lodibi  Mibbiip  Wmami 

Pabint  and  Child,  8, 10. 

ILLEOITIMAOY. 
Bee  PABBICT  AND  Child,  7,  KX 

DfPBOVEMENTS. 
,  4»  5;  Equity,  4;  Estopph^  2;  Hiobva: 
omo  Pbbiobmanoi^  2. 

DTCOBFOBEAL  HSREDITAMEMT8. 
Bee  MiKBB  and  MnriNo;  Bbal  Braib. 

INDICTMENTS. 
See  Cbdonal  Law. 

INDOBSEMENTB. 
OomrBTANon,  &-7;  Nbootublb  LuiBUHmnsf 

ship,  1, 

INEVITABLB  ACCIDENTS. 
See  ComcoN  CARRixBa,  7,  8. 
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raFAKCT. 

4»  SvHn  09  InAvor  nWAifiDBTFiunaasoPATHMB  wmdrnk^t^mlk 
of  •§»*  to  wlMm  th*  owBW  ol  tlw  Bote  kM  doUwod  ift  lor  oonooHoM, 
te  noh  oabogMi*  Is  not  a  nora  stcufv.    Jr4a||ior  ▼.  MeLm%  1M« 

1.  iKiAm  OAinrof  Appxab  bt  AnoRmr,  bat  he  Bay  appoor  bgr  gvaidi«k 

Boo  Oo-OBUBOTy  6}  KBaLMBVoii^  7;  Pabbbt  abd  GMUa^ 


IKJUNCnOMB. 

L   If  U  No  DDTOB  VO  SvR  bob  IbjOHCTIOB  VO  PBBTBMV  DB9BB1>ABV 

OiiimuuiiiiiQ  Gbabbbl  on  hk  load,  throa|^  wUoh  tiM  oomplaiaaBt  baa 
a  ii|^  to  bare  tho  water  firom  his  la&d  flow,  tbat  the  oomplaina&t  oaB 
at  mall  ezponao  oot  a  dimin  or  outlet  for  tho  waler  before  it  foaebei  tho 
drfendanVi  piemiaeo.  EaH  t.  Dt  Hmi,  890. 
!•  Ivjimonoir  ovoiit  hotvo  bb  Orabtbd  Bnlaoi  the  bijaiy  la  poMriag  aaA 
tho  dohy  <1inytwiii,  ind  Ihoro  la  no  adequate  Tomody  at  hw.  (liorfrifll 
▼.  M^on.  74 

Bio  OonroBanoBii^  21;  MAHiuinm;  WiSBBOBOiiH^  1, 7. 

INSAIOTY. 
Bio  OnniTBAii  Law«  L 

INBTALUIENTa. 

6;  CouoBAilM^  l# 


nnsTRUcmoN. 

Law*  79it  HaouoBBOB,  8;  Puasow  an  P^uonsa  tf-Mi 

lUlLBOAllB,  14. 

INBUKANCa 


•ad  the  pelloj  loat  by  mail  to  the  agent  for  deliTery  oaanot  be  moojnded 
withoat  the  ooaoont  of  the  inaofod.    CmmmtM  /ae.  Cb.  ▼.  MaUock,  >79L 

IL  DflRmvonoif  of  Pbopbbtt  Avnoi  Auk  hai  OomiBBaBD  and  before  tho 
poUoy  ia  iaraed,  if  there  be  no  fraad  or  ooBOoabaont  by  tho  party  in- 
aoredy  maheo  the  oompany  liable.     Idm 

Ai  iBBomaBOB  Compakt  la  Ebxqppbd^  aitib  Loa%  «o  Claim  Bbbaob  ob 
Wab&antt  on  the  gronnd  that  there  were  boildiagi  within  twelre  rode 
of  the  inaored  premiaee  which  were  not  mentioned  in  the  applieation  for 
tlie  policy,  if  each  appUoation  wae  prepared  by  an  agent  of  the  oompany, 
who  made  the  inrvey  and  meaearementi  hJmoelf,  and,  by  reproeenting  to 
the  penon  in  whoee  behalf  the  polipy  wae  to  be  aeked  that  they  were 
oocreetly  made,  proeorod  liim  to  ^ffk  tlie  appUoation.  Pkmib  t.  CaUth 
romgiu  tic.  In$.  Co^  620. 

A.  WxBBB  CamraACK  of  laainuvoB  Rbquibbb  Immbmatb  Nonas  to  ininrer 
of  any  loes  ioeared  against,  a  delay  of  eleren  daya  la  not  a  oomplienoo 
with  the  contract,  and  where  no  reaeonable  excoae  ie  gJTen  for  aach  delay» 
the  ininrer  ia  diwharged  fiom  liability.  Tra$k  t.  Stmtt  An  mud  MmHm 
Ifu.  Co^  022. 
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$.  DnoBAaasD  Liabilitt  bob  not  RbattaooIv  aor  la  wiiw  of  dAsI  ii 
mUm  ot  loM  MteblialMd  by  th*  iiMm  hsvfag  r>orfved  tiM  mHm 
wIttMNit  objMllQii»  giviag  to  tbt  iimmd  dlrsotMm  Bbost  making  eaft  a 
■tatiMwtt  ol  hb  ki,  and  immiiyitiwM  by  tha 
Iha  nataie  of  it.    Id, 

1.  Oo(n>moir  or  Fouot  or  Ivanuuna  upov  Pi 

Aromvo  Fouot  zf  Tmstmam  mm  aliaaatad  by  «Ja  or  otherwiae^  k 

liolatad  by  a  diMofaitioii  of  tha  paztaerahip  and  a  «Ja  by  odo 

of  bifl  iatanat  to  hia  oqpartnar.    /ialqf  t.  Zpeomkig  tie,  Im.  Oo^  TOS. 

T.  Dirosn  or  Pouor  or  ImnuHOi  wrh  Cbb>itos  or  Amubbd  as 

Birr  for  tba  dabt  givat  tha  oreditor  a  lian  on  tha  piooaodi  of  tha  polMjt 
whioh  lian  la  bindhig  upon  tha  anderwritony  tha  aaniad,  and  all  panoai 
who^  with  notioa  of  anoh  lien,  taka  an  inteiaat  in  tba  pollqr  ham.  thi 
aMBiad.    JRUf  ▼.  Kftrnhmgevt  270. 

••  OLAon  in  PouoT  or  ImuBAiroB  PaomBiium  Amonann  sbbmnp  vb» 
OUT  OovsBrr  in  writing  of  tha  oompany  doaa  not  vgfftj  to  a  dapaolt  a( 
the  pdlioy  by  way  of  pledge.    Id. 

%  RmxLATiov  OB  Bt-law  or  Puts  Isbubaitob  Gompaht  aaaDot  maba  Toid  a 
poUey  imad  by  tha  dixeotora  in  oontraTontioii  thereol^  if  tba  pol^f  ii 
not  voidable  npon  other  gronnda.    CompfteS  t.  if.  <te.  /m.  C^  S2i. 

10.  PiBB  ImuBAVOB  OoMTAVT  n  Ghabgbd  WITH  Khowlidob  whan  a&  appBoa' 
tion  for  Inrannoe  la  taken  by  an  agent  of  tha  oompany,  and  be  la  aware 
of  the  facta  material  to  the  riak,  bat  wliieh  are  not  aet  focfh  in  the  apptt- 
oatlon.  Under  anoh  oiroamatanoeab  an  vninteBtioBal  ooBoealoMnt  er 
ndarepreeentation  will  not  Yoid  the  policy.    Id. 

VL  Ihboltbnot  or  Ihbubakob  Gompaht  bbtobb  BzriBATioir  or  Pou»t  ia  aa 
dafenae'to  action  on  premium  note.  Validity,  not  oltlBuite  ▼ahw  of  the 
oompaay'a  promia^  ia  tha  teat  of  the  obVgrtioB.  AtaH%  r.  JTaraMtt 
M.  L  Oq^  77S. 

INTERBBT. 
i.  Ibtbbbct  is  Rbooybbablb  Stbiotlt  as  SiraH  ohlt  dubdto  OaannuBfli 

or  OonrmAOT,  and  aa  provided  by  iti  terma,  bafora  breaab,  and  not 

JToMfi  V.  OaUender,  102. 
t.  BnnJLATioK  or  Kotb  Pbotidino  roB  iNCfBSASBD  Batb  or 

Hatubitt  npon  principal  and  intereat  cannot  be  regarded  aa  a  al^vlaliaB 

to  pay  intareet,  atriotly  speaking,  bat  an  attempt  to  Uqnidato  tiie  dam* 

agea  for  a  failare  to  perform  the  contract.    Id. 

1   COHTBAOT  TO  PAT  IlTTEBBST  OS  LffTEBBBT  VOT  TBf  DOB  B  IhBQUISABU^ 

and  will  not  be  enforced;  although  if  the  intereat  la  dae  it  may  ba  added 
to  the  principal,  and  a  contract  to  pay  intereat  on  each  new  prfnaipBl 
will  be  apheld.    Id. 

I    &ATB   or  iNTBIUBfr  STIPULATED  TS  NOTS  B  MbASUBB  Or  DAMAOn  AITB 

Matubitt,  under  the  Mxnneeota  atatotee,  which  proride  that  "  any  rati 
of  intereat  agreed  npon  by  partiee  in  acntract^  apealfyittg  the  aaaae  b 
writing,  ahall  be  UgtX  and  valid,"  and  that  "  whan  no  rato  of  latoNal 
ia  agreed  npon  or  apecified  in  a  noto  or  other  oontsMti 
par  naanm  ahall  ba  the  legal  rate."    Id. 

Baa  IUllA0fl[^  8;  Bzboutobs  and  APMansfBAioB^  % 

INTOXIGATmO  UQU0B8. 
Bee  KioonABLB  IxarBUMniTi^  t. 
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IMTOXIGATION* 
8m  GsuciirAL  Law,  !»  I;  IA. 

JEOPARDY. 
8m  CBUiarAL  Law,  ?» §» 

JUDGMKNTH 

1»  BsATBfiMT  voB  JvooMEKT  UPOK  CoiTViaiiair  wUoh  Mii  f orlii  ft  promi^ 
■ory  note  m  oonrtilntiBg  the  indebtodneHp  without  ^m^mAng  tbt  oon- 
MenAm  or  origfai  of  tho  note  otiierwiee  then  by  eftyiBg  th*t  it  wm 
''giTon  npon  settieinent  of  Mooantet"  !■  imnffifflent  to  mtdn  the  Jndg- 
ment  ae  agaiiut  eabeeqnent  Jadgment  orediton}  and  th^  may  have 
feUel  AgidBat  the  Jndgmeat  by  a  creditor'a  fliiit»  ae  well  aa  by  motioii  te 
■et  it  aaide.    DmiMam  t.  Watermtm,  406. 

ft  JvDoiixNTCoiiinnDfom  AMOVKTHoinBiLTDvpBVoiiiABLBbydefend- 
aBf  a  orediton  if  it  waa  giyen  and  reedred  te  the  pipoee  of  foroiiig 
them  into  a  oompramiae  of  their  elain%  thoagh  it  waa  nerer  aaad  te 
that  pnrpoee.    Burnt  t.  Ahi^  $99* 

I.  KmiMDY  0wl>EMwm^AM9A€UkMjmtX>mmMM,WMBmBnAMmK€mArKaAMXKm 
wAf  IvYOLUVTAKT  or  aooldental,  and  a  defenae  waa  intended  to  be  made, 
ii  by  petition  to  the  ehanoellor  for  a  rehearing.    Towtmwd  r,  BmUh^  40S. 

A.  Motion  ik  AMxmn  of  JuDOiinrr  avteb  Viamof  mat  n  IIasi^  vndar 
the  Minnaeota  praetioe.     Wmimrik  t.  WmdworiK  97. 

i.  BuBBiguiifT  PuBOHAai  ov  JuDGMiiiT,  aooompanied  or  followed  by  a  tnna- 
te  ^pon  record,  will  paia  title  against  a  prior  porohaae  not  reoorded« 
•sikA  of  whiidi  the  eeooDd  Durohaeer  haa  no  notioe.  OSMMiAeirj  ^tiaeaL 
641. 

8.  JiTDOMXirTOiTVVAiroBBaiiTXDfOBFRAUDiriiiivPuupOBaiB  tainted  with 
frandnlent  Intent^  and  eannot  be  naed  to  aflbot  any  righta  ef  theee  in  a 
poaitton  to  qneation  it.    Bmm  t.  AJUi^  689. 

f  •  JuDQMBrr  Obvaihid  in  Obdbi  «o  DmuuD  Obkdrom  la  not  poiilled 
by  abandoubig  the  frandnlent  pupoee  and  naing  it  for  an  henwt  ana. 
Id. 

8.  JuDOMiNT  OstAiNiD TO DmuuD  CuDiROB8  eaasot  be  naadtoabtalaa 
tebidden  preferenoe  orer  them.  It  la  Yoidable  by  them  when  need  to 
their  prejndloe,  and  althongh  the  fnmdnlent  debtor  nennat  abjeet  to  il^ 
they  oan.    /d. 

8.  Nil  Dmaxt  n  Good  Plia  in  Disf  on  a  Jndgment  rendered  in  anath» 
•tate^  and  eren  where  regarded  aa  not  a  good  plea  on  dearaiiar  eannat 
be  objected  to  after  rerdict.     Wr^  v.  Bofpdm^  819. 

Bee  Amionhsmib  vob  Bbnnvr  ov  CftionoBfl^  2;  AsfomNNT  and  Cuinti 
Oo-TiNANor,  4|  8»  9;  Gbiminal  Law,  87;  EatAna  ov  Diuauma'ia,  f| 
RxNounoNai  Sxicirtona  and  ADinNianuvoBa,  11,  IS;  Fonumai) 
Fbauih  3|  Fraudoliht  Cohtstanoib,  17;  Jubt  and  Jomw;  Kaoan* 
ANUi  iNanuifBHVi,  9;  JvDoioNn,  6;  Pliadino  and  Ywkantm% 
•aiB  €eWt  1|  BuBBniHip;  Vbndok  and  Vi 

JUDICIAL  8ALB8. 
Bee  Oo-TBNANOY,  7. 
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JURISDICTI0IL 

AmkMUkMtm  wwAmmMMT  vpon  Umre  grantod,  fior  Hm  pvpiM  el  aklMliiv 
U  tiM  JwlMUotkMi  nMrdy,  will  not  giTo  the  o«ut  JuiiidiefelMi  el  tba 
MA  if  Ik  iMd  BOD0  bef on.     Wriffhi  w.  Bo^tUtm,  tl9. 

Bm  OoKruas  ov  Law%  l;  Pkobati  Ooubsi,  %  t. 

JURY  AKB  JUS0R8. 

t.  Tmnor  n  OfmramiT  Syi»k>ob  of  a  domaiid  aadcf  Jvdklal 

■Mot  ol  tt^  thoagh  no  fndgiiMnt  !■  entetod  upon  i^  sbImi  it  ii  stejfBd, « 
fci  MBo  way  Mt  addo,  ud  tho  plaiirtiff  ii  onlMed  t»  hvra 
■poB  it  aft  any  time  bcfovo  the  right  ia  bamd  liytha  atateta  of 

1.  iMHomi  M  VnoMOt  mov  Bidooxd  io  JoDamam  in  farar  cf  «  hank 
whioh  ia  aftarwaida  diaaolTod  by  Jndioial  daocaa  haa  a  ***— ^*'**  irtiuMt 
whioh  be  la  aatitlad  to  anioroa,  and  baingwithoBt  lanadja*  law,  not 

biiBg  a  pafty  to  the  TCOOtd,  be  ia  aaftitlad  to  a  daona  la  aqaity  fltalvalaBt 
to  a  JndfBiamt  at  kw.    id, 

Bio  JLBfmaam  Vwaancm,  2;  Oomaur  CiimnM^  16^  90;  OfrOBuaor,  d% 
G^morAL  Law,  7i  8;  FuBADixa  ahd  Pbaobo^  17-4I|  ^*"*^^*n,  M| 
WBABima^?. 

LANBLQRD  AKD  TmrANT. 
Bio  OovBiAiniM  MooaoAOB^  !• 

LABCBNT. 
Beo  Cbdcihal  Law,  19-M. 

LEASB3. 
Bat  OomAHXi)  OoEro&ATioirB^  4;  McMSAiUi^  L 

LBQITIMAC7. 
Baa  Pabutt  akd  Gkiu)^  7->10l 

LEVEBa 
BaaOinoM  avd  Owwnmmt  TiTinai^i, 

UCENSE8. 
Baa  Fdrbb}  Hiohwatb,  2;  Mdth  An  Mnni^  8. 

LISN3. 

L  UMMAMvfu  Lmr— BxFAmAn  Bbtati  of  MAanimn  Wqhav  ia  sat  nbaiga 
able  for  work  and  labor,  or  material  fnmiahed,  for  JMiM*^  apaa  b« 
aaparata  proparty,  for  the  reaaon  tbata  aMiflad womaa b faoapabla of 
bin^ng  bamlf  or  ber  aeparata  property  by  bar  oontraoti.  Otaifr.  P^pe^ 
117. 

I.  Biaa  THAT  l)Kf«iiiB<iFOtfVB«wjB»  a  PnaoyAi>P»ivnjwBdaaa  Mat  apply 
to  praoeediaga  la  rmm  to  enforoe  meohanio^a  lien  vpon  paapiatj  formally 
l^i^Vptgiwg  to  a  fmni  ooverC,  and  afterwarda  oonTayed  to  otlMn.  ia  aaeh 
oaae  the  rendoea  aaooeed  to  all  of  the  righta  of  their  Toadar,  aad  ai^y 
abow  the  iBiralidity  of  the  lien.    Id. 

Oe-mrAirOT,  9|  Lranuiroi,  7;  Pabtnebirip,  6;  Vi 

WBABiiKona,  1,  S. 
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UFB  BETTATB. 


LIMITATIONS. 
Bm  fltaATon  (ur  LmnAHoaik 

LIQUIDATED  DAMAOBB. 
Bm  DAMAOXfl.  7i  8;  Intobr;  t. 

LIVEBY-STABLE  KKBPBBtL 
Bee  BAzumm. 

IIALIGIOUB  FBOSBOirn0Br. 

HAT  n  llAnTAIVID  VOA  MALI0I0U8LT  AXD 

GAon  prooorlng  bj  mfficbiTit  and  employiiig  th«  aid  of 
audUary  to  a  diil  action.    Forinum  v.  BoUkr,  000. 

B.  TkBUDTATION  OV  FOBliXB  AonOK  KKKD  KOT  BB  AtBOBD  AA>  fteTSD  Ib 

an  aotion  for  malioioiisly  and  without  probaUe  oanio  proonriag  and  om* 
pkjing  an  attaohinoat  aa  anxiliary  to  a  oiril  action.  Id, 
Bk  DBCKABaii^  OB  OrKBB  TxBMnrATiov  OV  Attaohmbbv  nr  PLAnmira 
Fatob»  wmmd  BOf  BB  Atbbbbd  abd  Pbotxd  befova  be  omi  nkaiBtaln  an 
a0lion  for  maltaimialy  and  witboat  probable  oanae  proooziaf  and  amplagr 
Img  the  attaiubfiMiBt  aa  aaziliary  to  a  ohril  action.    M 

liALICB. 
Baa  CBDmrAL  Law,  18. 

1CANDAHU& 

IIabhamui  OB  iBTinronov  aoazhw  Govbbbob,  Qtmtimi  maj  be  BawMJ 
by  numdamm  or  reatrained  by  injonctian  in  the  perfomaaee  of  aeti 
whioh  an  In  their  Batnre  porely  miniatviaL     MeU  T.  J^  A  M.  Ci.«  ML 

MABBIBD  WOMBK. 

I.  Uawtm*  Woiiab^  Bbpabatb  BnATB  B  Bor  Obabobp  wim  LiABUvr 

far  ordinary  proodaMry  note  giren  by  her,  aa  aare|y  far  her  hnaband. 

Tale  T.  Ikdenr,  608. 
Bi  To  Gbbatb  Chabob  ob  Mabbibd  WqkabIb  BiKAfl%  I*  mnv  bb  Bbowv 

either  that  the  debt  waa  oontracted  for  the  beneBt  of  her  aeparale  eatati^ 

or  for  her  benefit  on  the  credit  of  each  eetate.    Id, 
B.  Law  oowoBBBuro  PBoPBBaT  Rwwnai  of  Mabbibd  Wommk^  and  pBrttonJarly 

aa  to  icparate  profwrty  ri|^ti,  diacnaMd.    Id. 
4.  Lbbal  TmB  to  KoffBi  Patablb  to  Fbmb  Ck>TBBt  «b  Bbabbb  paaMa  by 

deliTory,  and  her  aarignment  tiiereo^  thcogh  nofiftoryy  caanot  aflbct  the 

tHIeof tte holder.    CMT.Jhike,m. 
B.  Joorv  Awmamuw  or  Hobbabd  abb  Wifb  Pamh  Tru  v»  Bjobb  Pat- 

ABLBTOWlFB.     Id. 

4  WnrB  OABBWP  BBOom  l^o  Tbapbb  by  an  anamaiait  with  her  hnrihui  il, 
and  iMld  her  eamii^gi,  and  property  acqnired  therawUh,  free  fnm  the 
eC  hhuMlf  and  of  hb  oreditora.    The  Bogllril  docftriM  of  "fhr 
*doeB not  obtMn  in  North  OMDlina.     UrWlmmm  Y.M^Dmw^  V!L 
Bee  HuBBABD  abd  Wifb;  Libbb* 
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MASTER  AND  BEBVAlTr. 

1.  Bvui  Of  RnpoiTDBAT  BurauoB  Abibis  out  of  BsLAsmr  ov 

Ain>  BuwomoaAtM,  it  appUoaUe  to  that  rdation  wfaarerer  it  «zfat^  and 
oiMM  wh«a  tlie  reUtion  OMaat.    Cktrk  ▼.  /V^y,  G9a 

%  PlUMOin.1  ov  BnroNDKAT  BnncBioB  dosb  hot  Afplt  wban  a  panon  la 
aagagad  to  do  work  nnder  a  oontract  which  doaa  not  onata  the  reUtiaa 
of  mara  prinoipal  and  agent,  or  maater  and  aenrant»  hat  which  laavaa  to 
the  contractor  the  free  and  independent  use  of  his  own  akill,  jndgmant^ 
maam,  and  lenranta  in  the  execution  of  it;  although  the  amployar  mi^t 
be  liable  if  the  work  was  in  itMlf  unlawful  or  neoeanrily  ii^juiioaa.    Id, 

t»  Men  Batibfaoiobt  Fboof  ov  Stanbabd  of  Yalom  of  Sibticb  d  thai 
whidi  the  partiaa  fix  for  thnualvaa.     WanoMw,  Fkfd,  iSfk 

L  BraouL  OovTBAor  Fimro  Tmia  and  oonditaona  on  which  one  party  ahaO 
aarre  another  i%  in  the  abaenca  of  proof  altering  or  raaoindiQg  it^  ooa- 
efaialTe.    Id. 

$,  On  WILL  Bebtb  ov  Old  Tnm  if  he  agree  to  aenre  another  for  aapacifled 
tiflM  at  a  atipolated  aum  and  he  continnea  longer  in  aervioe,  in  tiie  abaenca 
of  a  apecial  baiKain  altering  or  enlarging  the  original  agraament.    Id, 

§•  Mbasubb  ov  Damaosb  IK  AonoK  bt  Emflotkb  fob  Wbohovul  Ddqbabh 
before  the  completion  of  hia  term  of  aerTice,  brought  bafara  the  expira- 
tion of  such  term  to  recoTcr  for  the  breach  of  the  contnct^  la  not  tlie 
oontract  price  for  the  full  tenn,  and  it  ia  eiTor  to  rule  tiiat  il  la.  Tba 
amount  of  damagea  in  anch  action  ia  a  queation  for  tba  fnj 

Sea  HiOHWATB,  0. 

MBGHAKIGS' UENB. 
Bee  LiXMB. 

MEBOEB. 
ICbmbb  Taxb  PiaoB  whbh  Obxateb  and  Lbm  Bn4«i  Ona  Toai 
in  the  aame  peraon,  and  when  there  la  no  reaaon  for  their  longer 
aa  aeparata  eatataa;  but  when  the  righii  of  atraogera  not  partiaa  to  tha 
act  tliat  would  otherwiae  work  an  extinguiahment  of  tha  partioolar  aakali 
foquiio  it»  the  eatataa  will  atill  have  a  aeparata  continnaiioa  iBOOBtaania 
Honol  law.    Moort^.Liice^  629. 

Baa  GoBFOBATiOMSy  15^  17f  V^ 

MILLB. 
Bm  Oo^bnaiiot,  1;  Dbbm^  5. 

MINES  AND  Mmma. 

!•  UnriBAui  butbaxb  Subfaob  of  Laio)  mat  bb  Gobtbtbd  bt  Dbbd  di» 
IIboI  from  tha  ri^t  to  the  aurf ace;  they  are  a  corporeal  hafoditamant^ 
and  paaa  by  apt  worda  in  a  deed,  though  not  raacaptibla  ol  livery  of 
adafai,  delivery  and  legiatrBtloB  of  tha  deed  bafaig  aubatitstad.  CbUMI 
T.  JWon,  760. 

ii  OnnrBTABOB  OF  RniaT  toTaxx  Goal  uhdbb  OBABieBli  TBiofor  Labb 
la  a  oonvtqranoa  of  tha  entire  ownarahip  ol  tha  ooal  la  plaoa 
gnator^a  land.    Id, 
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K  PumMS  «f  Takivo  Lmv  Oem  out  arum  iboh  LAsnioirAaonDaili 
Mi  JmBorgOKml  hw»ditimiint>  and  nol  >  mwltew.  Jaiinrtfl— ii>m<fci 
T.  GumMi  Am  Cb^  783. 

Ah  Qmun  OF  Pmtiuob  or  TAmro  (ha  lacm  Ain«m>^i  Lamp  far  «a  apttd 
piio»pcrtoniflji0iftiil0of«lltheoraitiUintboUii4  aotwHhrtMMlim 
>  ■tfpdatton  timt  tho  privilege  la  to  bo  girop  to  ao  o—  tli^^    Mi. 

fiott  TnAjns  iob  Lmi  ML 

mNOBa. 
jMtAMori  PAsnv  An>  Ctauw 

MIBDEMBAKOR. 
8m  QamMMAL  La^w.  SVi 


Bm  MoKroAont  1^  fi^  •• 
MORTGAOBB. 

OB  tho  pnmlMi^  m  par  "inTcntory  to  bo  annened,"  may  optrate  m  o 
dukttel  mofigigo  of  pioperiy  brought  by  laiMo  vpOB  th*  prcmbei^  ol* 
fhoogh  tho  piopc—d  ioTootoiy  wm  nofor  onnoxad.  Vam  Hmtm  t.  Mad* 
ciif,  480. 

t.  JmrioB  MoBMAon  has  iro  ISqam  *o  kayb  Mutakb  Oobbbotkd  or  BinoB 
^OBVQAOSy  by  whiohy  thzoogh  xnktiUu  of  the  MriTmary  th«  Mnior  mort- 
j»gM  obtoiiui  0  lien  npoa  mora  property  tium  wm  intendedt  for  ha  If 
boood  by  the  record  of  the  Mnior  moi^age.    Amet  ▼.  J^T.  J,  F,  Gx,  385. 

i»  Fatmbit  oh  MoBiaAOB  Gcmr  tob  PuBOHAU-iioirxr  of  Lavd  whidh  iho 
Bkortgagor  porohMed  withoat  notice  of  mh  Bareoorded  mortjgag*  theraoii« 
if  made  after  he  hM  had  notioe  of  aiieh  onreoorded  mortgage^  la  made  by 
him  in  hia  own  wrong,  and  he  will  not  be  protected,  m  to  each  paymenti 
againat  the  nnreoorded  mortgage.     Warner  t.  FFMMiier,  60. 

A*  lioBsciAOM  Qma  to  Bsatb  Tbbasubbb  of  Ksw  Jibibt,  uhbib  ''Aof  lo 
AuTBOBUB  BmuuMi  OF  BArazNQ,"  may  be  foradceed  and  the  mortgage 
debt  collected  1^  a  aale  of  the  mortgaged  premiaaa.  The  remedy  la  not 
limited  to  a  mera  aale  and  tranafar  of  the  aacuity.  Totanaend  ▼•  SmMh^ 
403. 

A.  DuBiiPAHn  nr  Bill  to  Fobbgloob  Mobtoaob  hbbd  iroi  Filb  CBoaa-nnx 
to  hare  miatako  in  mortgage  coneotedy  for  if  entitled  to  thia,  they  may 
be  protected  by  the  dacrM  upon  the  origfaial  bill,  ifoui  t.  y.  J.  F.  Oo,, 
88S. 

IL  IhnmnuBT  or  FoBBOLotfUBB  Bun  n  bot  BnTmBD  to  katb  MntAKB  ib 
MoBXQAoa  OoBBBOZBD  by  which,  throogh  miatake  of  the  acriTener,  tho 
mortjgagMobtaiMa  lien  open  more  propertythan  wm  intended,  for  tiiefo 
la  no  raaaon  why  tho  creditor  ahonld  be  compelled  to  ralxnqniah  any  d 
hia  aecority  ontil  hia  debt  ia  paid;  he  who  aaeka  equity  mnat  do  eqnityp 
and  the  dalendaat  nmat  pay  hia  debt^  which  will  reliero  the  property  aat 
oaneel  the  miatako  withoot  the  intervantian  of  the  ooort.    id. 
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H  FiMV  MoKOAOti  ICAmi  Pabtt  to  Bur  bt  Sboc»d 

tUD  «o  ■!■  Taxbd  Own.  to  be  Unt  prid  o«t  «C  the  pffpceaili  cf  Ikt 
Mb;  and  if  tbs  noond  morljgftfae  widitt  to  mmwnktotib^  h*  nmittM- 
dv  tbo  fint  nortjgifM  tbo  anoiint  dae  on  hli  moHgHfi.    /d. 

••  Wan  IfoKroAon  ICadb  Pabtt  io  Son  bt  8aooin>  MoKOAaxi  n  aof 
QuiLnr  ov  Ihpbopbr  OoxiHJOf;  raoh  m  deprivM  him  ol  hk  sight  to  Ui 
ooati^  beoMiM  be  Mti  up  In  his  aniwor,  In  addition  to  bu 
intral  in  the  pranlm  mdw  e  tax  nlo^  wfaibh  ^^w^  wm  dttiiidtd  i 
him.    /(i. 

lOi  MonoAon  Mm  vof  Lon  hd  Right  *o  Cobvb  hj  extuidiiig  bio  eiaitai 
beyond  what  tbo  eovt  finally  daoldM  bo  was  ontitiad  to.     Id, 

!!•  Molsa▲o■l^  Uadu  Pasr'  Dvimdahv  bt  Jvxioa  Mobxgaob^  ii  v«i 
GNTiurr  of  Impbopxb  Oobditct,  aadh  aa  will  depriTa  him  of  bia  ifi^t  ta 
baoanaa^  in  the  eas  jMiie  prooaading  of  taking  aoooaata  bef  era  Ifca 
r,  bafora  whom  ha  was  not  aammonad,  no  oradita  wara  giran  fat 
paymant  of  intsreat  on  hia  mortgaga-    Id. 

VL  Ohb  mmr  Bbow  Qood  Tixlx  nr  HmaLTy  and  a  Ugd  right  to  radaaa^ 
bafora  ha^  though  holding  tim  tiftla  of  a  mortgagor^  ean  effset  tba  dl» 
of  Iba  moftgH^  or  nnaw  prior  laomnbrtaaea.    Jfartna»  ▼. 


Baa  Ammnaan  Nft  Boiiit  or  GuDnoM^  9;  DnMb  B^  Bau^  1,  S. 

MUNIdPAL  OOBFOaATIOiro. 
Na  OMNBonoBAL  Law,  4^  6|  Oomnmjomn,  S9-85r  Hmsw 

MUSDBB. 
Boa  OknfniAL  Law,  14-lS* 

VAYIGABLB  WAT1EB& 
Baa  Warbooobsb,  6b  7t  9^  IOl 

NBQLiaBHOB. 

L  OBiiaiAsrOABBBTbAS  Draui  d^  Gabb  wUoh  midarUm 

ataaoeaapamonof  ordlnaiypnidanoa  would  taka  of  tba  partloiilar  ttl^ 
if  It  wara  hIa  own;  and  tba  caaa  will  be  varied  aooording  to  tba  aatoreef 
the  thing  balled,  the  pnxpoae  for  whldh  It  waa  ballad,  and  Um  efroamr 
atanoaanndarwhiob  it  waa  bailed.    8wam^  r,  Bfwm,  M, 

%  Okbisvot  Boubd  to  Ouabd  AOAimr  Wabt  orOnxDrABT  OABSoBlbe 
part  of  another,  and  he  baa  a  ri^t  to  preaome  tiiat  anotter  will  «aa  m» 
dinaiy  oare  to  protect  property  from  Injuy.    Browm  t.  XfMH*  768. 

6L  PBoroxrui  or  Covoubbxiit  NBQLioxiroB  xubt  bb  Gabbfullt  Atfuwd^  m 
it  ariaea  from  a  partloalar  itate  of  fwti.    /\iaiH|inBrfu  A  M.  €b.  r.  D> 

00110^  76V* 
4  If  Both  PABSiBBToAor  abb  Oim.Tr  oir Nbouobbu^  HBifKB»eAvBa- 
ootbb  for  injaiy  reanltittg  therefrom.    Bwwm  t.  Ihkman  eie.  A  A  dx, 

713. 
B.  Ib  CAim  or  OoLLOiOB,  ir  Both  Pabtxbb  OnrauBom  Pmsdusblt  abb 
BnaoiLT  TO  Ibjubt,  the  plaintiff  oannol  raoofiri  bst  lUi  prfaa^ 


Indkz.  Sil 

iam  BSl  mffify  wbi&n  Utt  fftoit  or  aeg^Ml  of  tho  pkiatlff  omtrihitit 
onl/nnoldytothemjiuy.    Adamaw.  Wiggitmf  FmrjfCon^^* 

ib  Wxns  KAGH  Paxtt  kt  HiB  NaouoxHOi  AotiTiLT  OoBnEmmnni  so  Luubt 
«l  tho  tno  of  iti  oomDuanQOy  thorn  oui  bo  no  rooovory;  but  if  tlMf<o  u  a 
mon  piMriTw  fftolt  or  negligenoo  on  tbo  part  of  tho  pUintift  lio  mnj  re- 
ooYor  if  tho  defendant  fafla  to  ezereiM  ordinaiyoart  and  pradonoe  in 
ordHT  to  ftfoid  doing  him  a  wnmg.    Id, 

!»  fSiin.T>nwf  au  wn  Bouhd  mr  8amm  Rulb  ooKcnamro  KiouGairoB  ao  ia 
qnplioaUe  to  adnlti;  and  a  ofaild  of  tender  yeara  eannot  be  regArded  aa 
guilty  of  nei^Jgenoe  for  attracting  to  paia  under  a  oar  left  Ttnm^ing 
aorooi  a  itreet*  where  ho  had  a  right  to  paae.    Ramck  t  JUofd^  747. 

%.  tnaBOOBOTK  AS  voNMLioiacn.— Itiaminal  and  proper  in  the  trial  of  oueo 
in  wliioli  tho  nef^igonoo  of  either  party  ^  *  qneation  to  bo  deteniined 
to  adapt  tho  Iml  definition  of  ne^igenee  to  anoh  Tiowa  of  the  ovidenoe 
M  a  ffuy  may  roaaonably  be  ezpeoted  to  take,  and  then  to  refer  the  evi- 
denoe  to  them  to  lay  iHiere  and  to  whom  tho  n^gligenoe  atfcaehee.  Meeim 
j.JhkMnneie.  R, B.0o^  713. 

fl  KaGEUOBron  BnuxAuni  nr  Imjubt  to  AvoiHSB^a  FiMmnnr  is  so*  Bz- 
OOBD  by  the  fact  that  the  owner  of  the  property  eommitfted  a  treapa« 
by  pkoing  the  property  where  it  received  tho  Injniy;  tho  property  of  a 
tfespaiiaf  cannot  be  n^^^igently  injored  or  destroyed  witiioai  liabUilf 
lor  tho  oonseqiienoes*    i^roim  t.  X|f»%  768. 

■ss  AirxKAis;  Batuobntb;  Oomioir  GAUimB,  7»  8, 17-22;  OoBroBA«oi% 
5^  10,  25;  Damaobb,  S-S;  Hxqhwats;  Railboads;  WsAnfonoM^  •. 

NBQOTIABLB  INSTRUHENIS. 

1.  WhSHIVSB  OoNSIDISATION  OV  KsOOTUSLB  PaPXB  is  IlLIUAL  JUTHSSil 

Obioival  Pabtisb,  especially  if  in  Tiolation  of  a  posHiTe  prohibition  of 
statate^  proof  of  raeh  illegality  throws  apon  the  bolder  the  burden  of 
proying  that  he  got  it  honok  fide^  and  gare  yalae  for  it.  PaJUm  t.  CbA;  68. 
S.  DnxNDAirT  Masxb  out  Prima  Faois  Detbhsb  by  showing  that  negotiable 
paper  sued  cm  was  given  for  intoxioatiiig  liquor  sold  in  Tiolation  of  the 
prohibitozy  liquor  law  which  makes  such  paper  utterly  null  and  Toid 
sgainst  sll  persons  and  in  all  caees,  "excepting  only  as  sgainst  the  holders 
who  may  have  paid  therefor  a  fair  price,  and  receired  the  lame  upon  a 
▼aluable  and  fair  consideration,  without  notice  or  knowledge  of  such 
illegsl  ooDsideratlon;"  and  the  burden  of  proof  Is  thereby  cast  upon  tho 
bolder  of  such  paper  to  show  those  facti  which  alone  can  bring  hia 
within  the  exception*    id, 

X  KOTB  IS  PBBBUHBD  to  BB  UNSATnariBD  AKD  InDOBSBD  VOB  MAXXBfk  Ao> 

ooKMODATiov  wbero  it  is  in  his  hands  before  due,  sKhongh  an  indorsed 
nofte  in  tho  hands  of  the  maker  after  due  is  presumed  in  law  to  have 
p«formed  its  office,  and  to  have  been  paid  off  and  taken  up  by  the 
maker.  Erwki  v.  Shc^er,  61S. 
4ta  KoEB  Ihdobsxd  vob  Aooohobation  ov  Mabkb,  sob  Stboial  Pobtobb  of 
being  disoounted  at  a  certain  bank,  may  be  pledged  as  collateral  seoority 
by  him  betoe  due  to  othen,  who  are  ignorant  of  the  special  understand- 
Ingi  end  the  isot  that  the  note  was  previously  offared  for  discount  makes 
■o  difference  to  the  peraons  to  whom  pledged.    Per  Brinkerhoff,  J.    Id, 
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I.  Hon  Irdomid  iob  AooomoDiAnoiir  ov  Makss  dob  sov  Bmxmm  Tvm^ 
TOB  Owncto  by  ite  pledge  aa  ooIUtetal  menHtyp  Imt  it  nmj  be  ageia 
pledged  for  the  remainder  of  the  period  which  it  haa  to  ma  beion  na-> 
tmity,  if  the  iadonement  ia  not  apeeial,  and  tha  note  ia  not  raoaOed  bgr 
the  indoTMr  by  noiioe  to  the  pledgee  during  the  oontianaikoa  oi  the  finl 
pledge.    Per  Brinkerho£^  J.    Id, 

C  Pabol  BrzDnrcB  u  ADmaaxBuc  10  Show  that  PAsrr'a  Kami  was  P1.A00 
ov  Back  <f9  Nora  Bdobs  Dblivibt  vo  Pats^  to  ahow  tha  t«twity?n  af 
tha  partiaa  at  the  time  hia  name  waa  ao  writtan,  oonoendng  tha  ^buratrtw 
ha  aoataina  to  tha  note^  la  aaaotien  agdnat  him  by  tlM  payae.  MtOamk 
Ta  Z'aoaipfoiiy  o^ 

T*  Fabtt  PLAOnroHjaKAUovBAGKovKon  Bmnui  DiLnmx  to  Pats 
MATD  Hildas  Obigikai:.Makbb,  if  it  appaara  from  the  eridenoe  that  hif 
name  waa  ao  plaoed  on  the  note  to  gifa  it  eradit  with  the  payees  and  the 
payee  waa  inflnanoed  in  reoefring  it»  and  parted  with  hia  monay  or  prop 
er^  in  oonaeqaanoe  of  tha  name.    Id. 

H  Pabol  Evidbncb  is  kot  Admibbibls  «o  Vabt  Bblaxiov  Pabtt  Xxibbbs  as 
AsBOMB  so  NoTB  by  placing  hia  name  on  tha  back  before  daUvaty  to  tha 
payee,  if  the  writing  indieatoa  what  the  particQlar  nlatioii  ia  tiiat  tha 
party  Intended  to  aaaome.    Id, 

••  AOBBBHXRT  BT  InDOBSEB  OF  NOTl  TO  SVAT  EZBOOZRHT  IQB   SFBUIFIO 

Pbbiod  againat  the  maker,  on  a  judgment  obtained  by  him  againat  tha 
maker  and  indoraer,  operatea  aa  a  diaohargoof  the  latter,  and  antitlaB  him 
to  a  perpetoal  atay  of  azaonticn.  8mUh  r,  Jim,  281. 
10,  AooKPTANOB  OF  BiLL  OF  ExcHANOB  binda  acceptor  in  favor  of  an  indonea 
lor  Talae,  notwithatanding  that  tha  conaidafstion  npon  which  he  aooopied 
waa  an  exeontory  contract  which  was  not  performed,  and  that  tha  in- 
doraee  took  with  notice  of  the  nature  of  the  oonaidermtiao,  thoog^  not  af 
the  broach.    Dam9  t.  JicCready,  461. 

IL  PaTMENT  of  PBOJOSaOBT  KOTB  MXTBT  BB  DdEABDBD  OF  MaKBB  A9  ICa* 

VDBITT,  and  notice  of  diahonor  mnit  be  immediately  given  to  the  indonei^ 
and  sach  notice  ia  not  diapenaed  with  in  a  caee  where,  daring  tha  cor- 
rancy  of  the  note,  the  maker  diee,  and  the  indoraer  becomea  Ua  •^—'■V 
trator  or  executor.  Chroih  t.  Offger,  745. 
IL  KoTABT  HoldikoKotbPatablbat  Baitk,  fob  OoLLBonoir,  Who  n  aibo 
Patiko  Tbllsb  of  the  bank,  may,  aa  notary,  preaent  the  note  to  htmaolf 
aa  teller,  and  if  no  funds  haTO  been  provided  by  the  maker  for  paying  i^ 
may,  aa  notary,  give  notice  of  non-payment.  Tliat  the  formal  demaad 
diould  be  made  within  the  banking-houae  ia  not  indiipenaaUa  to  chaiga 
the  indoraer.    B<uii  qf8yraeu$e  t.  ffolUrter,  416. 

Ill  DsOLABATIOlfB  OF  HOLDBB  OF  DlSHOirOBXD  PBOIOSBOBT  "SOTM,  mads  whfla 

note  ia  in  hia  pomeeaion,  may  be  offered  in  evidence  aa  proof  that  it  haa 

been  ytld  to  him,  or  that  he  took  it  np  for  the  benafit  of  prior  partiaa. 

Meedf,  ronebvs,  369. 
II  Ibdobsib  of  Notb  n  bot  Dibgkabcbd  wt  Bbvbval^  witfaoat  Botloob  af 

another  note^  for  which  it  ia  pledged,  tha  renawal  not  STteBding  the 

credit  beyond  tha  period  whan  the  pladgsd  Bote  woald  SMtora.    Ar 

Brinkerho£^  J.    Wrwm  v.  Shaker,  618. 
las  Alsbbaxiob  of  iMSTBUMBNts;  Babks  ahd  Bavsib%  tf  IkSlQDOIJSni 

OnnnnrABGM^  6-7;  Ivfahot,  1;  laysBsw;  2, 4;  Jvomnum^  1| 

WoMBBi  PATMBsn;  8»-0it,  2;  Bubbvisrip,  1. 


Index.  848 

NBW  TRIAL. 

i«  WmwTmtALC^annm  n  QmunmD  upon  tenni  changing  the  nalon  ol  a  oob- 
InMi  md  ifavMng  out  Hhm  evldanoe  to  tnppofft  it.    WaUaeBr.  Flepd^  W). 

1.  Vsw  Tbial  Obastbd  upov  Tnon  that  defenae  may  bo  made  ''aa  to  the 
▼afaw  ol  plafaitUPto  aorvloea  "  dooa  not  notrlot  or  pcoooribo  tho  oMdo  or 
kind  of  pfoof  hj  whioh  tho  yalno  of  aerTioea  ia  to  bo  aaoertalnad.    Id» 

B»  Vmpict  WILL  KOI  Mflf  AgpM  AS  AQAIHW  BviDMWM  whon  tha  cndQMtf 
of  wjtneaaaa  ia  to  bo  oonaidorod,  ptoaiimplioiia  mada^  inf aranoao  dnwa, 
and  tho  nature  of  tho  oridonoe  ia  anoh  tiiat  diiEHOBt  paraona  migfat  haTo 
diAfod  ooDOoning  it»  and  have  anived  at  a  reaoM  dlAnnt  flnoi  thai 
bgrtfaojorj.     WH^fkif.  Bo^Htmi,Zl9, 

8aa  PuuDnra  ahd  FEAonoi»  0. 

HIL  DEBET. 
Bee  JvnoMMtrnf  9. 

KOTABY. 
Baa  HMonAu  ImMnonKlt* 


NOTES. 
Bao  KaoonABui  Dramnam. 

NOnCE. 

BaoBovA  Warn  PmKnunBMi  BouxsABm^  2;  Eumjuiom  axd 

iOB%  lOt  11)  Fnratii*  Sj  Ixsuraxoe,  4,  &,  10;  MoBSOAan,  Ss  BiAVon 
or  LmwATioira^  7;  T&ran  ahd  TRuann,  2-4;  WBABvnraiM^  (  S. 

KUISANCEB. 

■OjOBT  HAT  ABAn  AS  WlLL  A8  PBaVBRV  BbBGHBOV  OV  HvaUMMH    JM 

T.  Dit  JXart;  SOS. 

Baa  Hmbwatbi  Iirjuvonovsi  WAnMomsB^  i. 

OFFICES  AND  OFFIOBBB. 

i,  OifMB  D  OoMvnnniro  Cbabob  ob  EMrumnan,  whoaa  dntlaa  are  daflnad 
bjndaa  praaoribod  by  law,  and  not  by  oontraot^  and  the  peraon  fflUng  It 
ia  an  offioer.    Shdbif  r,  Akom,  169. 

I«  Lbyo  OoMmauuBBB n OmoKB,  ahd  hib  Plaob  nOiFlo^  Bndor aatatate 
piofiding  for  liia  appointment  by  the  oonnty  board  of  police^  preaorlb- 
ing  tho  term  of  hia  oflloe  and  the  dntiea  and  emolmnenta  thereof,  and 
proTiding  for  liia  romoral  by  the  board  of  polioo  for  malf eaaaaoe  or  nia- 
faaaanoe.    Id, 

S.  OiviL  OfFlOB  mniBB  Bbatb  Impobis  OnxoB  iir  Which  is  Bbpobbd  bobm 
portioB  of  tho  aoverrign  power  of  the  atate.    Id, 

4.  LOOAL  AHD  LmnBD  POWBB  AHD  DUTIBB  OV  LbTBB  OOHMllBIOiBBB  OOB  hatO 

no  eflbot'in  detennlning  the  qneation  whethar  or  not  Ua  olBoe  ia  an  oAaa 
nnder  tho  atate.    Id. 

fg  OffflCnOVldlVBBOOMMnBIOiBBBUHDBBSTATirrBOirMlBBIBilPniB'^O^^ 

QifiCBB  mnffB  BiASi^''  within  the  meaning  of  tho  oonatitatioA  of  that 
Bfcrta^  whioh  dedarea  that  ''no  aenator  or  lepreaantafelTe  .  •  •  •  abaU  bo 
ftfiprfu*^  to  any  dTfl  oflioe  of  profit  nnder  tUa  atate.*    id. 
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§»  AnomMniT  ov  MmiiiR  ov  Iaoulatvei  to  Qrvioi  di  ViOLATioir  eg 
OommnvnomAh  PiOTSittv  la  Taid*  botii  lor  wiat  of  nipanitj  im  tbt 
lypqinteo  to  aooopl^  and  for  want  of  aathoritj  in  tho  mifatBtiag  povw 
•oappoiai.    AL 

MO  bold  TTolid  to  pceivoBt  o  liilno  of  Josiioo.    Id. 

••  AoB  or  QmoBH  in  Fxofo  wxbc  Diolabsd  Vom  sr  OoMuuuMr  <ni 
Bmmmmamak  bo  haid TiMd upon oay  ■■hiimiiI  prina^loof  pobUooz- 
podfanej.    hL 

H  AfTuui«M«»io  OmoaMAiMi  Vom  gf  OoMMwiogoaaeATOMi— y  bo 
00  dooland  iHianorar  it  oonaa^  ovaa  Innidiwtrily,  ia  qnaatinaj  aad  m  tm 
action  by  an  offioer  in  bio  oflieial  oapoetty,  wiioao  appointmant  ia  Toid 
under  tho  ooBatitation,aploa  in  abatement  on  tiuagroondiapri^ar.   Id, 

10.  SaRumiins  Made  wixh  Gomnnr  Goosr  bt  Ooustt  GoLLanNn  in  Mia- 
aoori  an  only  pKnw /leis  ofidanoo  of  liabilitj  on  tiio  part  of  Ua  anvoClea 

11.  Whibi  Cfoum  CoLuoiOB  BmammTwoBoaamarm  Tnm^  andiaooodon 

Ua  aaoond  bond,  no  prHonrnptiwi  ariaea  ao  a  matter  of  kw,  in  tiio  abaenoa 
of  proof  that  all  paymanti  made  by  him  into  the  treaaaiy  dozing  tiioooo- 
ond  fiaoal  year  are  made  <mt  of  moneya  ooUootod  from  tiio  rovonno  of  timt 
year,  and  in  oztingaiahment  of  hia  liaUIitiea  aa  ooOeetor  iaoniiod  dnring 
that  year.    Sk  Jo9tfk  t.  MeHaU,  207. 

IS.  No  PnwuMFTioji  Aami  that  PATMBm  Madi  nr  Qmon  nnro  TmEAB- 
mT,  after  tiio  oommonoemont  of  hia  aaoond  tenn,  are  mado  on  aooanni 
of  tho  rerenno  of  tho  aeoond  tonn,  aa  ho  may  mako  poymente  beiore  he 
beoomea  ohaisoablo  with  any  anma  loeoifod  from  tiio  lofonao  of  hia 
aaoond  tonn,  hot  if  after  ho  ia  proporly  ohai^geaUe  with  money  lor  tiio 
tHm  ho  makea  a  poymonti  it  may  bo  preaomed  that  it  waa  on  aoooont  of 
tiio  fndobtedneoi  for  that  term;  but  it  may  bo  aliowB  to  bo  otheiwloa 
AMs  T.  SmUk,  904. 

Ul  WHBBiGomnnrOoiiJHmni  Sisfsro  Two  SoooMnva  Tnm^  wrh  Dir- 
ransm  Bkbi  of  Bnunn  ok  hd  Omoui.  Bovui  miaappropriatea  money 
by  making  poymenta  into  tta  eoonty  treaaniy  ont  of  tho  lorvmo  of  lili 
aooond  term,  and  ^^ying  tlio  aamo  in  eortingoiahment  of  Habilitioa  la* 
oonod  Vy  bim  dazing  hii  first  term,  aooh  miaappropriation  will  bo  bind- 
ing on  tho  aoretieo  on  hia  eeoond  bond,  if  tho  money  ia  zoooiTed  by  the 
ooonty  treeinror  in  good  faith.    Id. 

hL  Wnnui  Law  Maxb  AmoPBiATioir  or  PAmrai^  mado  1^  ottoer  into 
oona^  treaaazy,  it  will»  whore  the  oflloer  holda  anooearifo  tenaab  aa  bo- 
twoen  Ua  diflbrent  aata  of  anrotioBa  iq^propziato  tho  reronno  oi  oaeh 
oOoial  tozm  to  tiio  aatiaCaotion  of  tiio  liabOitloa  faioQRod  dviag  thai 
!«».   M. 

Boo  BlAnn  am»  Basksw^  1;  OosMnAnomt  lUnaftawyi  11»  UL 


OKDSSASCEB. 
Law,  4|  OouonAxsQan^  21^  SAi  Hmbwav^  It 


j''i^:^yr 


000  Oo^fBTAimr,  t. 


Imax.  MS 


0YBTBB8. 
Bm  AwfMATi,  1^  18^  90;  W: 


PABENT  AND  CHILDl 

!•  Mmos  Allowxd  it  bb  Fazhbr  io  Li4tb  Horn  ak»  Inn  ma  Hn- 

■■LV  aajr  «tiwtiin  tm  mataaa  ia  his  own  bmm  te  tfa«  viIb»o(  mttIms 

nadtradbyhim.    JZmmi ▼.  IFa^Bni^  283. 
I.  AsDuonov  ov  Hue  Oatx  Faxhi%  Biraui  Aaoumv  ov  Tmntim  Iv 

Gbxtalkt*  a  right  of  Aotioa  lor  cUnagM  fouidtd  ab  tlM  tiIm  «f  Ui 

lii^i  of  MRk^flt.    ITiVM  ▼.  Aifamd;  Ml. 
Ih  AsMFomui  ov  Gbhabbt  Giw  Pabsri  ^'^"^  cp  Aobdov  Iov 

jfnoi  of  loisot  Mnrioi^  MtaiJ  or  ooMlrootiTOt  or  of  oip^dituPM 

muStj  macU  ia  pamiqg  and  loooforing  tfaoou    /d. 

C   SJBIIPI.4BT  DaMAOBI  VAT  >■  AWAXDMD  DT  AodOH  lOB  AlDOanVO  €■!]> 

aun.  Mid  tlie  Joiy  say  take  into  ttnuMmtMnn  lp|«iy  doao  to  tho 

imaagfiumit§UaaltJlM/tiionB  Id. 

i.  BmamarVAtmaakToOnaaowQMCmnjimMg  abb  Pabamoiot  to  thoaa  oI 

BotiMT}  hoBoa  it  liBodaiaaaoiaaaaotiontyalath^farthoaMaotioB 

of  Ui  ehOdrai  that  tho  dilndaBt  aotad  oa  tiio  aHfMtloB  of 

Id. 
t.  gfiiiBiwuiAaioQoipTBBaiwiBTOf  CtaLDBBB  Abbpcmbm 

vhoro  BO  ilaamflai  «m  olalBMd  lor  iaiaiy  doao  to  tiMaa  aftir  thoir  n^ 

mofaL    Id. 
t-AwMUfMAL  OoBwnoiB  dow  Bot  woahaa  tho  pfiaaBgiirw  of 

aitang  froaiport«iptial  birth.    Tbia  jaoiUBptioa  oaa  oaly  bo 

hgr  proof  of  Boa^aooaai  at  aay  tinio  whoa  it  wbi  poaaibla  lor  tba  obild  to 

bafo  booB  bagottiB.   Dmmimm  t.  Page^  644. 
1  MocBiBOf  CniABoBViBWBDUM}K»thoa|^bagDttaBboloi%liiaoaBpo" 

tact  to  pioTO  that  tto  child  waaaotbigBttBBly  tho —BB^biMwihor 

bBdMad  bafoto  iti  birth.    Id. 
1.  HoDABO  OB  Wdb  ■  Iboompbtbkt  Wizhbh  to  pravo  BOB-aooaai  iaordar 

to  aalaUiah  tha  OlagitinuM^  of  a  diild  bona  bk  fiodlock  bat  Wfottaa 

IA.  Dmlabatiobi  abb  Aoxa  or  Hosbabb  abb  Wdb  at  or  aabaaqpaatly  ta 
tlM  birth  of  tho  obOd  aio  iaadiaiarible  to  pmo  it  ilk^tiMita^  la  tho 
of  proof  of  non  aaeaaa  at  tha  tiaM  of  oiaigtiaB.    /d. 

8aa  rmiTtL  1M|  SBmomnr;  Buiiiiirow^  1. 


PABOL  CONTRACmL 

O^JtMBAMOtt  6f  Oll«|  4)  SFBOmo  PSBIOBKABO^  flBUMB  iP  ikASBi| 

TaUBTa  ABB  TbvitbMi  1. 

PABOL  BVUnSKCB. 

SfUMUiOi^  S|  NBOOKXABUI  IlllTBUMBIfl%  9;  BfBUlfKI 

PABXIBS. 
;  if  IlBHBoa;  BzaouioBa  abb  ABManHB4aia%  11^  Ui 

noN,  2. 

pabtthon. 

8aa  Oo4Bf ABor. 
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t.  AnooneimT  cfw  Mikbeb  ov  LaouLATirEi  to  Oihgb  or  Yiouknov  m 
OaKanranoKAL  Pioraiov  la  Taid*  botii  £ar  wiat  of  oapMity  im  tht 
■ppointoe  toaoospl^  and  for  want  of  aathoritj  in  tho  appolBtiQg 
loappoiai.    M. 

y.  Ao»OFOffiiuiMPiFA<aDA»ioFD»LiOAin>ImiiiwmilkiiD 
MO  hold  TTolid  to  pceivoBt  o  foflino  of  Josiioai.    Id, 

••  AoB  Of  Qmani  in  FAOfo  wxbc  Diolabsd  Vom  sr  Oaiamuuf  oa 
BflAirai  OMmo>  bo  haid  valid  upon  aaj  aaanmod  pciiifllplo  of  pahUa  ok* 
podianej.    Id. 

H  ArrfnMTumnwoOwwKEMAjmVoEDwrOowwgaonamimBtAiwfHmwaa^ha 
ao  dooland  whaaoTor  it  oonaa^  ovaa  inodonlallyy  ia  qoaatioai  asdin  aa 
action  by  an  offioer  in  Ua  offloial  oapad^*  whoao  appointmant  ia  Toid 
nnder  tho  oonatittttion,  a  plea  in  abatemont  on  tlua  groond  ia  propar.   Id, 

10.  Simjoaaraa  Mads  wixh  Gomnnr  Gooar  bt  Ooustt  OoUiBoxob  in  Ifia- 
aooii  ago  only  prima  /ada  oHd— aa  of  Itabilily  on  tiio  pari  of  UaaaiotiH 
State  T.8fidih,9H. 

IL  WHiMCk>uiiTrCoiAnoiOB8«Kn«TwDBiwuMMVBTiMB^andliaoodan 
Ua  aaoond  bond,  no  prHanrnptiwi  ariaia  am  o  aaaliar  of  law,  in  tho  ■baonoa 
of  proof  that  all  paymanti  made  by  him  into  the  tnaaniy  dnilng  tiio  aao- 
ond fiaoal  year  axe  made  oat  of  moneya  ooUootad  from  the  rerenno  of  thai 
year,  and  in  eztingaiahmont  of  hia  liabilitiea  aa  ooOeelor  inoozred  dnriiv 
Ihat  year.    Sk  Jtmpk  t.  MerkU^  207. 

U.  No  PnanncniOK  ABim  that  Path om  Madi  nr  Qmon  mo  Tnaa- 
mT,  aflar  tho  oommenooment  of  hia  aeoond  tenn,  aio  made  on  aooaonl 
of  the  rerenne  of  the  aeoond  tonn,  aa  he  may  make  paymanti  baiofo  he 
beoomea  ohargeable  with  any  anma  loeeifod  from  tto  lotmuio  of  hii 
aeoond  tenn,  bat  if  after  he  ia  pioporly  ohaigeaUe  with  money  lor  the 
iHm  he  makea  a  payment^  it  may  bo  preaomed  that  it  waa  on  aoooont  of 
tho  indobledneai  for  that  tenn;  bst  it  may  be  aliown  to  be  othaiwlBfc 
AMs  T.  SmUh,  204. 

Ul  WHSBiGomiTrOoiiJHmni  Sisvnra  Two  Suogbbivb  Tnm^  wintDir- 
ransm  Bkbi  of  Busirm  ov  hd  OmoiAL  Bovui  miaappropriatea  money 
Vy  making  paymenta  into  tiio  eoonty  treaaaiy  oat  of  the  rsrvmo  of  Ui 
aaoond  term,  and  applying  the  aamo  in  oxtingnidimflnt  of  liabilitiea  in* 
eonod  by  him  dazing  lua  fizat  term,  aaoh  miaapproprlation  will  bo  bind- 
ing on  the  aaretiea  on  hia  aeoond  bond,  if  the  money  ia  reoeiTBd  by  the 
ooanty  troiwirer  in  good  faith.    Id. 

14i  Wnnui  Law  Maxb  AFFBOPUAnoir  or  PAmrai^  made  1^  ottoer  into 
ooaa^  traaaozy,  it  will»  where  the  offioer  holda  anooearivo  tenaab  aa  bo* 
twoan  hia  diflbrant  aata  of  aaretiea,  appropziato  tho  reronno  of  oaoh 
offloial  term  to  tho  aatiafaotion  of  tho  liabilitlaa  faiooRod  dozing  thai 
!«».  Id. 

Baa  Bmmum  ai^  Baskim^  1;  OosMnAnomt  JUnaoAwyi  11»  UL 


OBDINANCK. 
Law,  i|  OoBVOBAXiosi^  21^  Mi  BuoKwrOt  It 


j''i^:^yr 


Bee  Oo^fBTAjmr,  >« 


Imua.  MS 


0T8TBB8. 
Bm  AwfMATi,  1^  18^  aO;  W. 


PABENT  AND  CHILDl 

i.  Mnras  Allowxd  it  bb  Fazhbr  io  Li4tb  Horn  ak»  Inn  ma  Hoi- 
hup  OMj  iMfclntain  «&  aetuiii  ia  his  own  bmm  te  iht  vilavof  MrriaM 

jwidered  by  him.    JZmmi  ▼•  IfaffttM^  283. 
f.  ABDVonoH  ov  Hue  Gatx  Faxhi%  Biraui  AMunow  ov  Invfta  I« 

Cbitauly,  a  right  of  Aotion  for  cUnagM  fouidtd  oa  tho  tiIm  of  Ui 

light  of  MRk^flo.    ITivM  ▼.  Alfamd;  Ml. 
&  A  ■iHwrriniii  og  CaiLPBMr  Qiv  Pabmw  BigB«  op Acnoai  for 

pioof  of  loio  of  aorvioi^  ootiuJ  or  oQiiotiiietiTo»  or  of  oipHditmoi 

■axily  macU  ia  punii^{  aad  loooforiag  thoou    Id. 
ib  bniFijaiT  DAiiAOMicATBaAwAmDBDiv  AonoHioBAiDoanvaOnii- 

aan,  aad  tlio  J017  say  toko  iato  nnnridMratiwi  lp|«iy  doao  to  tho 

faiWmni  aad  rtitt— *it^  affiMrtlpiit  ol  tiMir  fathor.    Id. 
f.  Bnsnov  Faxbbi  10  CoBOiyrovCBXLDaair  amm  Pab4M0iot  to  thoao  of 

BBthfln  htwiTt  it  loao  drfnHO  ia  aaaoHoa  hrafathOT  for  tho  ahdaotMNi 

of  hkohUdna  thatthodilndMt  aotod  oa  tiioflHiMtioaof  thoiraMtiMr. 

Id. 
t.  Efuwea  ab  10  Otp  Taiwnnw  at  OmLD— n  Aappcna  ■  ImiAfnafc 

whoio  aa  dam^pi  om  olaiaiod  lor  iajaiy  doao  to  tlMoa  aftir  thoir  lOi 

BioTaL    Id. 
t»JUwu>PAL  Comamfum  dow  aot  woahaa  tho  tiioin«|itioa  of  miiiiaaty 

aitang  froaipoit«i ptial  hirth,    Tkii  pioiuMptiaa  oaa  oaly  bo  woyod 

Vypioof  of  Boa  aooaoiat  aay  tJiaowhoa  it  wao  poiriblo  lor  tho  ohUd  to 

haipo  booB  bagottia.    Dmmimm  r.  Page^  644. 
••  MoBHiaaf  QnijBoay  iyWaPM>c«,thoa|^bagottaaboloi%iaiaoampi 

taat  to  provo  that  tho  ohild  wao  aot  bigottn  by  tho  MS  ate  boMuao  hor 

kubaad  baf ON  iti  birth.    Id. 
i.  HonAXD  oa  Wiva  m  IvomcpsmT  Wnmai  to  piato  aoa-aooiaa  iaoidor 

to  oatablidi  tho  fflagitiinaiy  of  a  diild  bona  ia  fiadlock  hot  bifottoa 

10.  DiOLABATioaa  aitd  A0X8  09  KfMBAXD  ASD  WuB  at  or  iiibiii|aitly  to 
tlM  birth  of  tho  ohild  aio  iaadmiariblo  to  pma  it  iUi#tiMiti^  la  tho 
of  pioof  of  Boa  aooaai  at  tho  tiaao  of  ooaiigtiii    U. 

800  Pim%  1M|  SBmomnr;  Bimiiairow^  1. 


PABOL  CONTRACmL 
■to  Co^MMMMOft  6f  Oii«i  4)  Sfiozfio  PnioEitAMnii  Bumn  w  IkAsaoi 

TauBTt  AKD  Tavamii  1. 

PABOL  BVIDENCB. 
B▼ID■Rn^  %%  NaoonABUi  Imraumcn^  9;  Bfauuai 

PABXIBS. 
;il  Jkmammi  Bzaomoaa  Aas  AaMonHMBMb  ^  U| 

noN,  2. 

pabhtion. 
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PAB1 

!•  Tjiumrraf  Fabctib  m  laooKrmasTTo'PmoymExmtMmmow  Pi 
mr  M  Ixiw'nwi  himMlf  and  lus  oopftrtnsr  on  the  ground  of 

tiumgh  Joined  m  def«ndAnt»  he  is  not  a  pnrlgr  to  tbo  soii^  not  hma§ 
rod  with  proooM.     Wrighi  t.  ifoyiiloii»  819. 

I.  FAvrr  B  LiAiLi  as  PAnnrcB  who^  knowing  that  a  partnanhip  has  bo« 
ionnod  fai  hia  name  by  hia  agent»  doao  not  objooft^  hot  aoti  aa  a  pactnor. 
and  the  agenVa  aotiwill  bind  him  though  oontrary  to  inatraetlona  or  bo* 
yond  the  limita  of  hia  authority.    Id, 

%  FAB»rm  Pooanui  Authositt,  iKPsnomnrKLT  of  AxnoLMM  or  oxpwai 
atlpulationa  fogulating  hia  power  in  behalf  o<  the  firm,  to  dl^oao  of  Um 
partnarahip  property  and  effeota  for  any  and  all  purpoaea  within  the 
aaope  and  objeota  of  the  partnarahip  and  in  the  ooarae  of  iti  trade  and 
budneaa.    M. 

L  If  PAnnrm  or  na  owir  Bbhalf  mmm  mo  TEAHSAonoH  wliioh  ia  witida 
the  aaope  of  the  partnarahip  bwiiwaai,  hia  oopartner  may  inaiat  tiint  it  ia 
a  fraud  npon  him,  and  olaim  the  benefit  reanltfaig  from  it;  but  thia  la  a 
right  wUoh  the  partner  alone  oan  aaaerl^  and  ia  not  aTailable  to  third 
partiea  for  the  purpooe  ol  fixing  a  liability  upon  tiie  partnarahip^  wlian 
anoh  olaim  liaa  not  been  averted.    Loekmood  t.  BeckwUk,  09. 

i.  Aon  AND  DMLAnAvrom  of  PAnnrm  AcrnxALLT  BiroAavD  nr  TEAioAonon 
ni  na  Owh  Xaiq  do  not  bind  the  partnarahip  ao  aa  to  alBz  a  liability 
upon  it.    Id, 

A,  Lnnr  of  Jwammn  Sbtdbud)  afhu  I>BAni  of  PAmnnDi»  for  partnarahip 
debt»  upon  the  IndiTidual  real  eatate  of  the  auiriTing  partner,  if  it  liaa 
legal  priority,  will  not  be  diatorited  in  faror  of  a  Junior  Judgment  againal 
the  aunriror  for  a  debt  of  hia*  own,  eran  though  the  Junior  Judgment 
eannot  be  otherwiae  aatiafled,  and  the  aenior  Judgment  mig^t  be  enfbroed 
against  the  eatate  of  the  deoeaaed  partner.    ifaaoH  t.  AUm,  4M» 

7.  PAasBrm  OAinrov  MADneAnr  Aonov  of  Aooomff  RBn>m  AOAnmi  mhm 
Two  OoFAsnnaui  Joihtlt,  without  ahowing  Joint  liability  to  aooount. 
Pwritmtmih  t.  Dtmaldmm,  7B2, 

••  PAiTimsHiF  Oeiatib  Sbvxbal  LxA«txjTT,andnotwopartDara  are  Jointly 
reaponaible  to  another,    fd, 

9*  Baob  PABorm  OomrmAon  with  Ovhbb  fob  Hdoblf  Alobb. 
Wkdmr.  Wmtmmigh,  16 Berg.  &B.  109.    Id. 

Bee  brauBAVO%  6;  Wi 


PART  PXBFORMAKOB* 
Baa  O^fBRAHor,  5;  BcATom  of  PSbabbs^ 

PABTT-WALL9. 


PASBBNOkSa. 
OiBBiBM^  ia-9|  Hanaaiiis^  U-ll. 

PATSNTB. 
Bee  IiTiDBBCi^?* 
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PATHBNT. 

MovBT  Paid  sr  Ihuwn  «v  Vombd  Dbavt  CUnm  bi  Bbuuv*em>  Sack 
from  tlie  Innoont  holdw;  and  iUft  thoogh  tlie  di»WM»  lunriiig  an  oppor* 
toidty  to  no  ilM  diill^  did  iiok  iM  it^  Md  IlKmi^  ilM  ImUw  lapntan^ 
it  for  pttyiM&t  itoted  that  1m  had  tba  dxalt  of  tba  pnrportad  dnnrar. 
BeniAiHMr  t.  lfanJUi4  79. 

8m  Boota  "FiDm  Pubohaue)  IfoisaAGH^  S;  QmoH  Ajn>  OifioiMi  Taza- 

PENALTY. 
8m  DAiuan^  7»  8;  HioswAnb  S|  Imnn^  S. 

PEBFOBMAKOB. 
8m  CttmnuoBi  flPKifio  Pebidbmahci;  SzAVon  «r  fkum^ 

PEB80KAL  BEPBBSENTATIVBB. 

8m  BZIOOTOBS  AlTD  ADI 


PLBADIKO  AND  PBAOTIOB. 

I.  OoHFLAiVT  OamAnmro  No  Oausb  of  Aobov  Gavsov  hi 

BXPZT.    ifamWuMf  T.  JtfdnAaU;  79. 
ii  QuooTAL  Bill  of  Bbtitob  icvr  Show  a  oaM  lor  iwmplainMi^ 

wIm  new  matfeor  introdnoed  aapplaininitaiy  ia  a  bow  oasM  in 

t.  Qra  Oaubb  Of  Axmom  OAinrov  bb  SfATBo  nr  DnviBan  Oocnm^  vndor 
tfao  oode  ayitom  of  pleading  as  might  haira  heen  dona  at  oommon  hiw| 
and  if  ao  lot  forthy  tha  ooort  may,  on  motion,  raqnira  the  plalnAlff  toaleet 
npon  whioh  ooont  he  will  prooeed.    Stmrgm  t.  Burtam,  582. 

i.  <hn  ov  Bbtibal  Dbtbhiubvi  oaxkox  Objbov  nu«  Bill  wai  Pbbiia* 
TUBBLT  FxuD^  and  that  the  def endanti  were  not  then  In  defamlt^  when 
the  hiU  WM  filed  pomnant  to  an  agreement  between  him  and  the  oom- 
piainanti  that  he  ahonld  imite  with  them  in  obtainhig  the  mUof  pmyed. 
(Mb  T.  Ddx,  167. 

lb  PAiTiOK  vjnmB  CkiDB  of  Pboobdubb  b  Good  qb  Bbbob,  after  verdiot  er 
a  ifaiding  hj  the  ooort  of  all  the  iasaea  in  faTor  of  the  pblntU^  where  It 
itatea  faoti  which*  if  pioted  on  the  trial,  woold  oonatitnto  a  good  piiam 
/aek  ease  for  the  plaintiiH    Nrwin  t.  Shaftrt  618. 

1  ATBBMxm  nr  Abswbb  vat  Cubb  PsmiOB,  def eotftre  in  nmliilal  alio* 
gationa.    Id, 

7.  Pbbiumptiob  ab  to  Tbatbbsb  of  Faotb  Svatxd  or  ABlWBl^  and  the  find^ 
Ing  of  the  ooort  or  Jury  upon  thoee  faeti;  aa  proTided  in  aeotion  187  of 
the  Ohio  oode  of  proeednr«^  appliea  only  to  anoh  faeti  atated  in  the  bb* 
awer  aa  are  inoonriatent  with  the  aTeimenta  of  the  petition.     Id, 

t.  PxHDoroa  OF  Fact  bt  Goubt  Bblow  will  hot  bb  Bbtibwbd  oh  Bbbob 
to  aaoertain  whether  they  are  anatained  by  the  eridenoe.    Id, 

tti  AvaWBB  MAT  BB  STBIGSBB  OUT  A8  ''BhAM*  WhIOB  DOBi  HOT  AyBB  ABT 

Nbw  MATrxB,  but  oonaiata  merely  of  deniala  of  knowledge  or  Inlonn** 
tlon  anfficient  to  form  a  belief  as  to  the  lereral  mattera  alleged  in  the 
eomplaint*  if  snch  denials  are  prored  to  be  false;  and  thia  role  qppili% 
thoogh  the  anawer  was  dnly  Terified.    People  T.  MeOmAtr,  (M, 
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iO«  MonoK  TO  Stbzkx  out  Osrs  Bmom  m  ''Sham*  vat  be  Vwowd  visa 
ApFLiOATKur  lOB  JuDQHnrr  om  aaMur  dofooM  m  ** fuintoii.*    M. 

11.  Bill  will  u  J>igMiflnB>  with  Oostb^  tf  *  pvfy  lidi—iiiint  hsfing  do 
iotoresft  ia  the  wahimt^mMut  of  Iho  oontoorwqr,  ^i«*i^a— |  ^nk  if  ho 
inoiato  Qaadootoationooto  hiiHghtt%  tho  dlnniowl  will  he  without  oootOi 
McKinmm  r.  McDomcdd,  574. 

IS.  Fob  Ebbobs  Ooomuuvo  or  bz  Fabxb  FaoaEMoaou,  oboent  portaoi  who 
hmTo  not  been  ■ammoiiod  an  not  to  Uamo.  OomdtBm  r.  Cdddbtgkm^ 
893. 

II.  OOUBT  DOBS  HOT  OlTB  UXINm  WsiaBTloTBCTIIIOBT  OF  WlXVBBS  bj  etll- 

iBg  tho  BttentioB  of  tho  Jmy  to  what  baa  oooumd  balare  thorn  ia  tho 
aTaminafcion  of  the  witaeai.  Thna  wboroa  witneeo  tastifiea  witboatol^ 
Jaotioii  to  an  opinion  or  belief^  and  an  oron-examinatton  nagatiTOi  tho 
ponoonon  of  oertatn  apodfiod  groondi  for  aooh  boUe^  wfaoienpon  the 
ooQrt  upon  objaotion  erronaooaly  refoaea  to  permit  the  party  prodneiqg 
him  to  draw  oat  hie  real  reaaona  for  hia  belief  givio&  howevory  to  the 
oroia-examiner  the  pririlege  of  aeoertaining  from  the  witnaei  thoae  rea- 
Bonii^  and  the  oron-ezaminar  dedinea  thia  permiwion,  bat  in  hia  addrev 
to  tho  jury  commenta  upon  the  teethnony  aa  weak,  in  that  tho  witnes 
ooold  aangn  no  reason  for  hie  belief— in  aaoh  oaee  the  ooart  ia  Joatified 
hi  ealling  the  attention  of  tho  Jory  to  the  faet  that  he  had  gi^en  tho 
oroei  o»aminer  permiarion  to  oaU  for  the  rei«ona  of  the  witiiwrt  beUe^ 
and  ho  had  declined  to  do  so.  8iat»r.  Wk^(M. 
14.  GoVBOL  Haa  Ko  Ricon  to  Bbao  to  Jubt  Faoib  ov  Oibb  at  Bab  •■ 
atated  in  the  report  of  the  same  oase  when  f Ofmeiiy  before  tho  anpfema 
ooarti  for  the  parpoee  of  oontrastiag  them  with  the  teatimooy  of  wit* 
Bfloseo  in  the  oaae  at  bar,  and  thereby  to  impeach  their  teatimony.    Id, 

lib   OOCTT  MAT  WlXBSBAW  FBBMBnOOr  TO  BbOALL  A8  WlfnaS  or  BCATB  a 

witness  introduced  by  the  state,  when  it  appears  that  an  unfair  ad^ 
tage  ever  the  atate  waa  aonght  to  be  obtained  thereby,    /d. 
ii.  FAon  Sbowk  bt  Bvidbboi,  bdt  kot  Put  vx  Isbob  bt  Plbadibq% 
be  ooDsidered  on  tho  hearing.     Wamer  ▼.  IFMttdber,  65. 

17.  Wbbb  No  pABncinukB  IimBironoirs  abb  Askbi>,  Ooubt  m  RBnooniBLB 
ONLY  BOB  Qbnxbal  Eftbct  OB  Chabgb  which  it  giTos.  This  is  to  be 
Judged  of,  not  by  sentences  coiled  here  and  thers^  bat  by  the  sslient 
points  of  the  ohaige,  and  the  thoaghta  whioh  permeate  it  through  and 
through.  If  aa  a  wliole  the  charge  waa  oalcnlated  to  mislead  tiw  Jozy, 
there  ii  error  in  the  reoetd;  if  not^  there  is  nonk  JSeeesi  t.  XM.  ele.  A 
a.  Co.,  718. 

18.  Whbn  no  Pabticulab  Ibbtbvotiohb  abb  Asxbd,  KBaiaoT  or  Oovbt  to 
OiTB  iNBTBUOfiOMB  iHiioh  might  property  haire  boss  given  is  not  error. 
Id. 

Ii.  iBsxmuonoir  n  bot  BBBOoraoim  bboaubb  It  OoiHTAiBa  Wobd  or  Obbbbal 
SiOBmoATioK  capable  of  a  meaning  rewleting  the  inatruotioB  erroneous 
when  from  the  evidence  it  appears  that  the  Jury  could  not  hare  bcPB 
misled  thereby.    Bekie  t.  Siatej  153. 

id.  Vbbdiot  will  HOT  BB  8Bf  A8IDB  bcoauae  instraotiona  were  not  as  full  at 
aa  faTorable  to  the  party  aa  they  might  have  been,  when  no  particular 
inatmotiotts  are  asked.     Wrighi  t.  BopUon,  319. 

il.  Okbbiob  to  Ghtb  Full  iKBTBUonoira.  when  not  requested,  ia  not  orm; 
Weamer  t.  JmaH,  527. 
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Imranonovs  not  Bzcipted  to,  bot  Which  Apfkab  ntoM  Rbcobd  to 
HATS  BBXH  GiTSH  OB  RiFUSXD,  are  open  for  oonaideratioiiy  under  the 
stotata  of  Miadasippiy  od  motioii  for  a  new  trial.  Mayer  v.  McLwn,  190. 
1!3.  OnriNO  ob  Bxroanio  or  Ikstbuctiok  not  Ezcbptkd  to  kor  Forming 
Past  or  Rboobd  will  not  be  noticed  in  appellate  court  Priet  v.  Stele, 
183. 

^4.  JimOlfBNT  WILL  NOT  Bl  RkVZRSBD  WHXN  BiLL  Or  SzOBPTIONS  DOI8  NOT 

Show  whether  the  court  below  erred  or  not.     Broum  ▼.  Omy,  663. 

26.  CooRT  or  Erbob  is  Bound  to  Take  Koticb  or  DierBor  Which  Afpbaas 
upon  the  face  of  the  declaration  eet  out  in  the  record.  Maker  ▼.  Aek- 
meadf  706. 

20w  Partt  Appxauno  raoM  Dxobxb  has  No  Rioht  to  Ask  RxvEBaAL 
thereof  for  an  error  >t  ^  part  of  it,  which  in  no  way  aflfecti  hie  rights. 
Warner  v  IT  v£SaJbfcr,  65. 

27.  Alt  ^SrtL'  2rbob  Which  is  not  Subjbot  or  Bevibw  on  a  writ  of  error  or 
%ppeal  is  without  remedy,  and  is  regarded  as  no  error.  LoomU  y.  Lone, 
625. 

:28.  CONffTITDTIONAL  BiGHT  or  ApPBAL  is  to  BB  BnJOTXD  AND  EXXRCISBD 

subject  to  the  regulations  of  law  and  the  rules  and  practices  of  the  court 
ToufMend  t.  SmUJi^  403. 

29.  D£rB2n>ANT  Who  Makbs  No  Appxarancx  at  Heabino  cannot  Apfbal 
rROM  Dbcrkb  in  Chancxrt  when  the  cause  was  regularly  set  down  for 
hearing  and  notice  of  argument  was  duly  served,    /d. 

80.  Appkal  Vacates  Judombnt  Appbalbd  fkom  under  the  New  Hampshire 
statute,  but  the  case  is  left  with  all  its  incidents  as  it  stood  before  the 
rendition  of  judgment.  The  pleadings  an<l  evidence  are  unaffected. 
Stalbird  y.  Beaitie,  317. 

31.  Appkal  dobs  not  Dbstbot  Auditor's  Report  as  evidence,  such  report 
being  made  competent  evidence,  subject  to  impeachment*  by  the  New 
Hampshire  statute.    Id, 

Bee  Adyebsb  Possession,  2;  Abrbst;  Bona  Fide  Pobohasbbs,  2;  Common 
Carrie KS,  13,  16,  16,  20;  Co-tenancy,  3,  7,  8;  Criminal  Law,  26; 
Damages,  4,  6;  Dbtinub;  Bzboutione^  Exbodtors  and  Administra- 
tors, 10,  11, 14;  Fraud,  2;  Injunohons;  Judgments,  1,  2;  Jury  and 
Jurors;  Malicious  Prouoution;  Mortgages,  5-11;  Kbougenob,  9i 
Nbw  Trial;  Pbogbb;  Eailboadb,  14;  8BT-orr;  Statdtb  or  Fbaddb, 

6$  SVATUTB  01  LmiKAXIOira,  1;  TAZATUUr,  2. 

PLEDGE. 
See  iBsmuNOB,  8;  Negotiable  Instbumbnte,  4,  i. 

POUCE  POWEE. 
See  Railroads,  8. 

POLICIES. 

See  Insurance. 

POSSESSION. 

8te  Astbbsb  Pombseion;  CBnoNAL  Law,  21,  22;  Fbaudulbbt  Govtbt* 

anobs,  11-13;  Oifee;  Statutb  or  Frauds,  2,  4;  Trbbpasb. 

Am.  Dbo.  Tol.  LZXn— M 
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POSTHUMOUS  CniLD. 
See  SuccnsiOR,  1. 

PRA^CIICK 
8m  Pliabxno  ▲^^D  PBAonoi. 

PEEFERENCE. 
Bee  Amnman  vob  BnnEiiT  or  Cbeditoks;  EzmjiMnii^  10-^12s  Jviw- 

MXNTS,  8. 

PREMIUM. 
See  Insubangs,  11. 

PRESCRIPTION. 
See  Advxbss  Po8bbb8IOX. 

PRESENTMENT. 
See  KiooTiABLE  Instrum xirai^  ISL 

PRESUMPTIONS. 
See  Bunu  aitd  Baitkuio,  3;  Common  Cab&ixbs,  19,  20,  92;  Cobfobatioiq, 
12;  Co*TiNAircr,  7;  Criminal  Law,  2,  21,  22;  DBXDe»  7;  Evibbkck,  8, 
0;  Fbaitduliist  Comyetancxs,  10,  13;  Negotiablb  Ihbtbumiiits,  3; 
OffioiB  and  Ovficbrs,  U,  12;  Pakekt  and  Child,  7;  Plxadino  and 
PftAonoi,  7;  Tinants  fob  Lite,  6. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 

See  SURETTBHIP. 

PRIORITY. 
See  BQVirr,  8;  Bxioutionb,  11,  13;  Fbaudulent  CoNTXTANOsa,  15;  Mobt^ 

OAOEs;  Pabtnebship,  6. 

PROBABLE  CAUSE. 
See  Malicious  Pbosxcution. 

PROBATE  COURTS. 

L  JuDOMSKT  ov  Pbobatb  Cocrt  Rexdekkd  against  Administbatob,  Kk- 
QUXBINO  Him  to  Pat  over  to  the  distributees  of  his  intestate's  eetate  s 
oertain  sam  of  money  as  assets  of  said  estate,  is,  in  the  absence  of  fraud 
or  oollosioDy  oonclosive  against  the  securities  of  the  administrator  in  ai^ 
action  on  his  official  bond.    State  v.  BoU,  273. 

8.  Pbobatb  Coubt  has  No  Jcbisdiction  to  decide  upon  the  validity  of  titles 
or  contracts  in  a  direct  proceeding,  but  when  discharging  the  duty  im- 
posed upon  it  by  the  constitution  and  laws,  it  has  the  power  incidents  Uy 
to  try  title,  and  to  pass  upon  the  validity  and  construction  of  contracts, 
and  this  rule  applies  to  property  in  the  poesesdon  of  an  executor  oi 
administrator,  alleged  to  be  assets  of  the  estate  of  the  testfttor  or  iotse 
tttte.   licWiUie  v.  Van  VaeUr,  127. 
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1.  Oovcnuniro  Qusnom  ov  Ju aisDicno v  ov  Pbobatb  Omjbv  of  M!wlwippi» 
nfennoe  moat  be  made  to  the  oonttitntion  of  that  itata^  aad  not  to  tii» 
{■metioe  of  the  eodeeiMtioal  courts  of  Englaad,  it  it  wm  the  iatsatlaa  of 
the  oonstitution  to  make  the  jariMliction  of  the  proMe  oo«rt  oirar  th* 
eetfttae  of  deoedeati  full  aad  ample,  and  in  the  main  ooodliiaifeb    Id* 

See  BsTAxn  of  DioiomnB;  Exxoutobs  akd  AoMCfonuioai^  IS. 

PROCESa 

1.  Rbuxv  or  Alias  Summokb  is  Sumcxsirr,  when  it  appean  thenfrtm  that 
the  sheriff  infonned  the  plaintiff  that  he  had  the  writ  for  him,  and  offered 
to  deliver  to  him  a  tme  copy,  but  plaintiff  refoeed  to  hear  It  reodt  and 
walked  away.    Story  r,  Wart^  125. 

&  Tnm  AT  Which  Alias  SvimoHs  is  Rxtubnabli  is  theretom  term  of  the 
sait^  and  plaintiff  may  answer  or  plead  at  that  term,  whan  there  is  n» 
service  of  the  original  process  which  has  issued  to  the  preoeding  term* 
Id. 

lb  DiSTiNonov  BnwsBiv  Void  Aia>  Mkbxlt  EBBomBous  WmiTi  BxPLAinuw 
Btmk  ^Mq.  ▼.  Jfotem,  20a 

See  ATTACHMXNTSb 

PBOMISSORY  NOTES. 
See  NsGOTiABLS  iNBTBxrxnm. 

PUBLIC  LAND. 
%m  Tbubb  avd  Tbusteis,  1;  Watsbooubsh^  S-IOl 

PUBLIC  USE. 
See  Dbdioatioh. 

QUESTIONS  OF  LAW  AND  FACT. 
8is  AafVSMB  PossBMioN,  2;  CoMMON  Cabbisbs,  10|  SO;  Go  VBiiAHer»  t| 

Whabfinokbs,  7. 

BAILROADS. 

L  BAn.iw>Ai>  CoMPANT  WHOSi  Road  Runs  along  and  aoboss  Hiobwat 
OTBB  Whicu  La&os  Dboves  of  Cattlb  arb  Aogustomid  to  T&avbl  is 
honnd  to  take  notice  of  the  fact,  and  govern  itself  accordingly.  When 
cattle  are  seen,  or  might  have  been  seen,  scattered  for  half  a  mile  along 
SBch  highway,  jnst  before  a  crossing  which  the  train  approaches  round 
a  curve,  such  crossing  should  be  approached  at  a  moderated  and  man- 
ageable rate  of  speed.    Rttnu  v.  Delawcurt  He,  R,  R,  Co,,  718. 

Si  Dbovxe  oy  Labob  Hkrd  of  Cattlb,  about  to  Cboss  Railroad  Track 
ALONG  Which  Railroad  Train  is  momentarily  expected  to  run,  must 
vse  reasonable  care.  In  determining  whether  to  attempt  to  croes  the 
track  with  his  herd  before  the  arrival  of  the  train^  or  to  hold  them  until 
the  train  had  passed^  he  should  regulate  his  conduct  by  whatever  a  pm* 
dent  man  in  general  would  do,  or  forbear  to  do,  in  similar  circumstances. 
In  deciding  this  question,  he  has  right  to  expect  that  the  railroad  oompaof 
will  also  exercise  reasonable  care.    Id, 
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H  DiovxE  ABOUT  fo  Gbosb  Tbagk  with  Band  of  Gazti.%  alovg  Whbcb 
TBAnr  n  Mombhtault  Ezpicted  to  Bun,  ia  not  required,  nor  ham 
ho  any  right,  to  go  upon  the  track  and  signal  the  approaching  teain.    /d. 

4  GwMBUfos.— Tkayklkb  akd  pBBaoNS  RuKNOio  Traik  whoae  tracks  enm 
mnst  matoally  ezeroiae  reasonable  care.    leL 

i.  RifLBOAD  GoKFANT  u  Har  LiASUi  lOK  Ikjubt  to  Gattlb,  where  the 
owner  permite  them  to  roam  at  large,  and  they  go  npon  the  railroad  tFMk 
and  are  unavoidably  injured  through  no  negligence  on  the  part  of  the 
railroad  company's  agents  or  servants.    Owrman  y.  Paeifie  BaSbroad^  220l 

C  DBOBBB  OV  GaBB  BbQUIBBD  VO  BB  KXBBnT8BD  BT  RAn,WOAD  COMPAHT  tO 

pnTont  destruction  of  property  or  other  injniy  must  be  proportioiied 
aooording  to  the  dangerous  nature  of  the  means  employed  and  instra- 
ments  used  by  the  company.    Id. 

7-  Bazlboad  Company  is  dkdbr  No  Obbatbb  Obuqatiok  to  Fbbcoi  itb  Boad 
than  is  any  other  proprietor  of  land,  but  if  the  road  be  not  fenced,  that 
fact  should  be  considered  In  estimating  the  d^grsaof  oare  to  be  citaaed 
Vy  the  company.    Id, 

%»  Baiuload  Comfabt  IB  SiTBjBOT  TO  Bbasonablb  Poucs  Bbgulatiohs,  and 
in  pursuance  thereof,  the  leg&Blature  has  power  to  require  it  to  fence  its 
road  and  to  erect  and  maintain  cattle-guards  at  croaaings,  or  to  re- 
spond in  damages  for  all  injuries  arising  from  a  failure  so  to  do;  and 
this^  though  no  such  power  is  reserved  to  the  state  in  the  charter.    Id, 

IL  QUBBTION  OV  CaBB  ABD  DiLIOBNOB  ON  PaBT  OV  BAIUEtOAD  COMPANY  DOBS 

NOT  Abibb  in  action  to  recover  damages  for  injuries  sustained  through 
omission  of  railroad  company  to  fence  its  road,  where  the  existing  stat- 
ute requires  that  the  company  must  fence  its  road  and  maintain  cattle- 
guards,  or  be'  liable  for  all  damage  arising  from  an  omission  so  to  do. 
In  such  case,  if  the  road  be  not  fenced  as  required  by  law,  it  matters  not 
that  the  corporation  exerdsed  the  highest  care.    Id, 

lOi  Whbtheb  ob  NOT  Railboad  Company  is  Bound  to  Fbnob  thbib  Tback, 
in  Abmbnob  op  Statutb  requiring  them  to  do  so,  when  their  road  runs 
where  cattle  usually  roam,  they  are  bound  to  use  means  to  exclude  them 
from  their  tracks  by  fencing,  forcing  the  owner  to  keep  them  home,  by 
moderating  the  speed  of  their  trains,  or  otherwise.  SuQMon  v.  PM>- 
ddpida  etc.  H.  H.  Co.,  698. 

IL  CoNDUCTOB  OV  Tbain  ot  Cabs  on  Bailboad  Bblongino  to  Statb  has 
the  right  to  direct  all  the  movements  of  the  train;  and  the  engineers, 
teamsters,  and  other  means  employed,  whether  the  motive  power  is  fni^ 
nished  by  the  state  or  not,  are  regarded  as  agencies  employed  by  him, 
and  therefore  under  his  control;  and  for  an  injury  resulting  to  a  third 
person  through  the  nogligenoe  of  any  of  the  agencies  employed  in  the 
moving  or  management  of  the  cars,  the  conductor  and  his  employers  ars 
liable.    £auch  v.  Lhyd,  747. 

Ul  Whbrb  Conduotob  batino  Contbol  op  Baiiaoad  Train  Pbbmits  It 
TO  Stand  on  Public  Stbbbt-cbossino,  and  during  his  absence  from  it  a 
teamster  attaches  horses  to  it  and  moves  it,  a  resultiDg  injury  is  as  much 
the  act  of  the  conductor  and  his  employers  as  if  he  had  been  present, 
and  had  directed  it  to  be  done.  The  doctrine  of  remote  and  proximate 
cause  does  not  arise,  and  has  no  application  to  such  a  case.    Id, 

UL  Law  as  Wbll  as  Public  Pouoy  is  Opposed  to  Tbanspobtsbs  Umro 
BAniBOAiw  so  as  to  obstruct  public  highways  and  streets.    Id* 
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14  ImiBucnoK  Submittiko  to  Jubt  QOKsnoK  whitheb  OMiauuriov  of 
PuBUO  Stbxst  by  railroad  train  was  inevitable  is  erroneoiM,  if  ito 
•videnoe  showed  that  it  could  have  been  avdded  by  the  exercise  of  proper 
care  and  diligence  on  the  part  of  the  conductor;  and  it  is  the  duty  of  the 
ooort  to  instruct  the  jury  as  a  matter  of  law  that  such  obstruction  is 
anaothoriaed  and  illegal.    Id, 

15«  OwNBBS  or  Train  ov  Cabs  Nsgugkhtlt  Lite  Standing  on  Pubuo 
8TBKET-€B08SiNa  are  liable  for  injury  caused  thereby  to  child  of  tender 
years  who  attempts  to  pass  under  such  train.    Id, 

It.  Railroad  (Company  is  Bnsfonsiblb  for  Ikjurixs  to  Passinozbh*  where 
too  little  time  is  afforded  them  to  alight  at  their  destination.  PsMUfl- 
mmia  R.  R.  Co,  ▼.  KUgore,  787. 

17.  CoNOURRKNT  Kbouobkcb  ON  Part  07  PAaszNGiR,  when  the  railroad  is 
also  negligent  in  not  affording  the  passenger  time  to  leave  the  train  al 
stations^  will  not  excuse  the  company.    Id. 

8m  Anjdm^MMVB,  S;  OnMMmi  Carrtww;  CkufRnunoNAL  Law.  8;  D(aii» 

AawB,  t4;  Statdtb  ov  LiicixAno«i»  l^  ?• 

RATmCATION. 
See  AoxNCT,  4. 

RBAL  ESTATK 

L  Obant  or  Ivoobporial  Hxrrditamsnt  is  not  fizouraiTR  in 
bnt  is  to  be  enjoyed  in  common  with  the  grsntor.  his  heirs  and 
JckMlom  Irtm  Co.  ▼.  Cambria  Iran  Co,,  783. 

IL  LroORPOBXAL  &IOBT  18  NOT  DlV18£BLB,  AAD  OrANTD    DlVIDUW  It 

Htt  Own  Aor  thereby  extinguishes  it    CaldweU  t.  jyton,  TiQl 
See  Equixt.  4|  Fixtitrib;  Mxboxr;  Mniai  and  limmi. 

RBCITAU. 
See  KoHKneoRB  and  ADMiNi8nusoM»  1-JL 

RBCLAMATIOK. 
See  TAZATiONf  6. 

RECORDS. 
Bm  Ou—miMiMiAL  Law,  1;  Trows  and 

RBDBMPTIONa 
See  MoTROAon,  12. 

REGULATIONa 
Set  OoHMON  Carrixrs;  Insubatc^  IL 

RBllAINDBRa 
Set  TniANis  vor  Livb;  Wiim» 

RENTS. 
SeeADTRRSB  Poasobior^C 

REPAIR. 
See  GoTBNANTs;  Tknants  vor  Liv^  1^ 
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BEPEALa 

See  Statutes. 

RESCISSION  OF  CONTRAOIS. 
8m  KnouiOM  AKD  Administbatobs,  4;  InunuBOi^  L 

RESERVATIOK. 
See  Dekos. 

RESTRAINT  OF  TRADE. 
See  CSorstitutional  Law,  4. 

RESULTING  TRUSTS. 
See  TBU8T8  and  Tbustbb,  1. 

RETURN. 
See  ATTAOHifBinM,  1;  Pboobm. 

REVERSAL. 

See  PUADINO  AND  PRACnOB,  24|  S6. 

REVOCATION. 
See  LicBNsis,  1. 

RIVERS. 

See  WATEBOOUBStt. 

ROLLING-STOCK. 
See  Attaohmxnts,  2. 

SALES. 

I,  DiBTmowoy  bbtwbbn  Mobtoaob  A2n>  Conditional  Sals  la  This:  if  the 
ralAtioii  of  delytor  and  creditor  remains,  and  a  debt  still  sabsista  between 
the  parties,  it  is  a  mortgage;  bnt  if  the  debt  is  extingnished  by  the  agree- 
ment of  the  parties,  or  the  money  advanced  was  not  by  way  of  loan,  and 
the  grantor  has  the  privilege  of  refunding  if  he  pleases  by  a  given  time, 
and  thereby  entitling  himself  to  a  reconveyance,  it  is  a  conditional  sale. 
SlauMif  V.  Jicliurray,  251. 

'9.  In  Casb  ov  Conditional  Salb,  Pabtt  Insistino  on  Pbbfobmanob  ot 
Pbomisi  to  RiooinrxT  to  him  most  himself  comply  with  the  conditions 
imposed  upon  him.    Id. 

S.  Cavbat  Ekftob  18  RcLB  ON  Salb  ov  Chaitbl,  and  if  it  is  unsound,  to 
entitle  the  purchaser  to  maintain  an  action,  he  must  prove  either  *  war- 
ranty of  soundness  or  a  deceit.    Brovm  v.  Chrajf,  563. 

4.  Mkbb  Silbnob  ov  Vbndob  Who  has  K^^owledgb  ov  Patbnt  Dbfbct  in 
Chattbl  Sold,  discoverable  by  the  exercise  of  ordinary  diligence,  does  not 
make  htm  liable  in  damages  as  for  a  deceit;  there  must  be  a  misrepresen- 
tation or  concealment;  there  must  be  proof  of  the  adenier  and  a  9ugge$^ 
/oM.    Id. 

M,  BiBBB  Silbnob  ov  Vbndob  Who  has  Kkowlbdob  ov  Latbnt  Devect  in 
Chattel  Sold,  that  is,  such  defect  as  could  not  be  discovered  by  the 
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of  atdbmtj  dfligenoe^  oonttitiitef  a  dsoell  loriHiidi  h» li liabk 
in  dimi^n;  proof  of  the  tdaUer  and  a  Mpprtmh  mH  ia  auAolant.    /<!. 

CL  PlM)pnttT  BmfAzm  or  Vbndob  uvdib  Covtuaui  of  Sali,  aitd  Tbowmb 
WILL  Hov  Lb  m  long  as  aaything  remaina  to  be  done  between  the  van* 
dor  and  T«ndee  for  the  porpoae  of  asoertainuig  the  amount  or  prioe  of  the 
article  lold.  Thia  role  ia  applicable  to  a  oontraot  of  aale  evideneed  Vy 
the  following  memorandam:  ''Sold  to  A  load  of  Pine  creek  lumber, 
within  the  neighborhood  of  five  thoosand  feet  of  plank*  at  fifteen  dollan 
aad  fifty  oenta,  and  expcniei,  taking  a  note  al  six  montha,  with  in- 
tWMt;"  aa  a  meaenrement  ui neoeewry  to aaoertain the  price  of  sooh  load, 
and  the  amoont  for  which  the  note  ia  to  be  giTcn.  Ifkholmm  t.  SV^fior* 
728b 

8ae  AaivoTy  4;  Boha  Fidi  Puijohabmim;  CkxMiuor  of  Lawti  Oomran;* 
TsomAL  Law,  8,  4;  Ck>-mrAHcr,  5;  EaxorriL}  FmjMoauan  Oovtbt- 
Amaa;  Ovakdiav  ahb  WA]iD^2;Lixira,2s  Sxatoti  of  FBAin»$  Tairan 
Ajn>  TkusibiBi  6-7. 

SCIRE  FACIAS. 
See  BzBOUTOBa  AKD  ADimnflrTEATOii^  IC 

SECONDARY  EVIDENCE. 
See  EviDOioa. 

SEDUCTION. 

1.  AonoH  FOB  SxDOonov  of  PLAiifTiFF'a  Dauobtie  OaVKOF  ■■  DiFIAnD 
BT  Fboof  of  Inbixtitbb  of  the  daughter  to  defendant^  whereby  the 
father  loat  the  right  to  her  senrioee,  if  mch  indenture  waa  procured  as 
one  of  the  means  of  aocompliahing  the  seduction.    Dalm  r,  Wfekatf*  ^^* 

S.  Iv  Aonov  FOB  Sbduohon  of  Plaiktiff'b  Dauobtbb»  Evidbvob  of  Pladi- 
niF^  Gbnxbal  Mobal  Ckabaotbr,  and  of  his  character  lor  chaatiliy 
ia  partloular,  is  not  admissible  in  mitigation  of  damagsa.    M 

SEPARATE  PROPERTY. 
See  HVOABD  and  Wifb;  Liens;  ICabbiid  Womnr. 

SERVANTS. 
See  ICabtke  and  Sbbtabv. 

SERVICES. 
Baa  MagfiB  abd  Sbbyant;  Pabbvt  abb  Oma^  h 

SERVITUDES. 
See  Easbmbntb. 

SET-OFF. 

L  PABanr  Sbbbibo  to  EnABUBH  Right  of  Sbv-off  nr  EQinvr.  beyond  that 
gtven  by  the  statutes  of  set-ol(  must  afllrmatiyely  show  the  wristwnce  of 
those  facts  nscessary  to  raise  the  equity.    Xiodhoood  t.  BeebmUkt  69. 

8i  Whbbb  IaB0i.TiBT  AanoNB,  fob  BucBFrr  of  his  Cbbdiiob8»  Novb  Past 
DuBy  a  court  of  equity  will  not  set  off  against  such  note  in  the  hands  of 
the  assignee  an  aoceptanoe  of  the  insolvent  which  waa  not  due  al  the 
time  of  the  assignment.    IdU 
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S.  CoDBT  OP  Equity  will  hot  Allow  Sbtkhv  wbkbb  Law  wdvld  vat,  u- 
len  (here  exisfe  epedal  equitiee  growing  out  of  the  trmMrtann  itnit 
which  require  it.    Id, 

SHERIFFS. 
See  EuDUUTioKB. 

SLANDER. 

1.  RxpiTiTioN  OP  Slandxboub  Wori>s,  imleeB  justified  or  privileged  bj  hOa 
attending  the  repetition,  renders  the  person  repeating  them  liable  to  sa 
action  for  slander;  the  fact  that  he  attered  them  avowedly  and  only  ss 
what  he  had  heard  from  others  is  not  a  defense.  TerwUUffer  t.  IFaack 
420. 

t.  Spsoial  Damaobs,  to  support  an  action  for  slander,  must  be  some  positive 
loss  arising  directly  and  legitiniately  as  a  fair  and  natoxal  resolt  from  the 
speaking  of  the  words;  that  the  feelings  of  the  person  aapeiaed  weie 
wonnded  by  repetition  of  the  words  to  him,  even  to  the  extent  of  eansing 
prostration  of  health,  is  not  such  special  damage  as  the  rale  reqniras.  /d» 

SOLE  TRADER. 
See  Mabribd  Wombx,  fi. 

SOVEREIGNTY. 

liMiiLATinui  HAS  Ko  PowEB  TO  Qrant  Awat  ABSoumLT  wmj  of  the 
essential  attribntee  of  sovereigit^  pertaining  to  tba  atefee  §afw&auam^ 
McU  V.  Pa.  IL  R.  Co.,  064. 

SPECIAL  DAMAGB& 
See  DAMAaEBy  4;  SLAjn»B,  2. 

SPECIFIC  PERFORMANCEL 

1.  Parol  Sale  op  Lakd  cannot  b^  established  by  dedantiooa  menlj*  ab^ 
specific  performance  cannot  be  decreed  under  snch  sale,  in  the  abeenoe  cf 
all  proof  of  possession  taken  and  maintained  under  it.  ITerlMiiii  v. 
6i|itArJe,  654. 

S.  Spxcifio  Perpobmamob  will  mot  bk  Deobbkd  op  Vxbbal  CosTmAon* 
vague  and  uncertain  in  their  terms,  for  materials  and  labor,  made  by  a 
decedent  for  the  improvement  of  his  real  estate,  even  upon  the  applioa* 
tion  of  parties  to  the  oontrads.    Qraif  v.  HaitokmSf  600. 

lb  Partt,  when  REWinayo  Spboipio  Pebporxaitoe,  may  ahow  by  panl 
that  plaintiff  haa  surrendered  all  of  his  equities.  The  stafeoftoof  fraada 
haa  no  applioatiop  to  the  question.     H'^kmtm  v.  ChOMe^  664. 

STABLE-KEEPERS. 
See  BAILMSE1& 

STATUTE  OF  FRAUDS. 

L  OcuraftAOT  POR  Salb  op  Qrowxno  Trees  to  be  oat  aad  removed  by  th» 
vendee  ia  void  anless  in  writing,  it  being  a  oontnwi  lor  the  sale  of  lsiid% 
tenements,  and  hereditamenti^  within  the  meaning  of  the  statute  of 
tends,  because  the  term  "land "  embraces  not  only  the  soil  but  its  natural 
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prodoM  growiogvpoB  it  ndaiBxed  toitiaadwhlQlipMil^ftgnuitof  it 
HarrtU  ▼.  Mmtr^  JM. 

t»  FdHBSiON  IN  PuBSUAirai  ov  Pabol  GoKimAOT  los  Saui  or  Land  is  not 
Mcli  pftrt  perfomumoe  m  rniFwrily  takes  it  out  of  tho  opention  of  tho 
■IfttQte  of  f nodi,  Imt  poMeauon  is  an  indispmisaWa  aoeompaniinsnt  ol 
ffnaj  parol  oontnust  that  hopes  for  speoifio  perfonnanoe.  Warhmam  v. 
Chahi-ie,  654. 

S  Pabol  Aorumsnt  n  within  Statutn  of  Frauds,  and  eannot  be  en 
forced,  onlesB  it  has  been  part  performed,  where  it  is  to  convey  land 
to  the  plaintiff  when  he  shoald  pay  the  defendant  the  porohase-prioe  the 
latter  had  paid  for  it     WtmtworlXr.  Wemtworik,  97. 

C  Aon,  TO  CoNsnTUTS  Past  PsuroxMANcs  of  Pabol  Aobibmint  oon- 
GBBNINO  Lands,  mnst  clearly  appear  to  have  been  done  solely  with  a 
view  to  the  agreement  being  performed.  The  mere  fact  that  the  plaintiff^ 
alter  the  making  of  the  contract,  and  notil  the  commencement  of  the 
action,  continved  to  reside  vpon  the  land,  and  to  improre  and  cnltiTate 
the  same,  is  therefore  not  a  part  performance.    Id, 

A.  Statutb  of  Frauds  must  bb  Puadbd  onlt  when  it  does  not  appear, 

from  the  complaint,  that  the  cootaMi  was  parol}  when  it  does  so  appear, 
and  nothing  is  alleged  to  tak^  the  case  out  of  the  statute,  the  complaint 
is  demorrable.    Id, 

See  Co-TBNANOT,  5;  Oiftb,  5;  Sraaino  Pbbiobmabob. 

STATUTB  OF  LDOTATIONa 

L  Skatutb  of  Lucratiohs  mat  bb  Tasbn  Adtantaob  of  bt  Dbmubbbb 
for  want  of  facts  saificient  to  constitate  a  canse  of  action,  under  the  code 
system  of  pleading,  where  the  canse  of  action  appears  npon  the  face  of 
the  petition  to  be  haired;  although  where  it  does  not  thus  appear  to  be 
barred,  the  statute  must  be  set  up  in  the  answer  or  it  will  be  waived. 
Semrges  ▼.  Bmriom,  582L 

S.  Statutb  of  Lortations  do»  not  Kob  on  Claim  ao ainst  Ebtatb  of  Db- 
obdint  until  grant  of  administration.    Oarriger  ▼.  WkUU/iifUmt  212. 

S.  Bntbt  bt  Tbub  Ownbb  oan  Alonb  Toix  Statutb  of  Limitation^  and 
the  entry  of  the  administration  of  a  deceased  tenant  in  common,  made  in 
his  representative  capacity.  Is  not  such  as  will  toll  the  statute  in  fa?or 
of  another  and  suiriving  tenant  in  common.     Workman  ▼.  OutMe,  664. 

i.  Unsuooosful  EiBoniBNT  Suit,  leading  to  no  change  of  posssssion,  does 
not  stop  the  running  of  the  statute  of  limitatioiia.    Id, 

0.  SUBSOBIFTION  TO  RaTLBOAD  StOOK  18  COMTRAOT  OF  LiDBBTBDNISS  Subjsct 

to  the  provisions  of  the  statute  of  limitations.  PiUiburgh  R,R,Co,r. 
Bgen,  770. 

B.  Statutb  of  Limitations  Buns  against  Bbmbdt,  not  against  debt 

7.  J>IMAND  AND  NOTION,  WHBN  CONDITIONS  PBICBDINT  TO  BbINOINO  6W  AC- 
TION, must  be  made  within  a  reasonable  time,  and  certainly  not  alter  ^e 
period  within  which  an  action  on  the  obligation  can  be  maintained.  So 
held,  in  an  aotfam  on  subscription  to  the  capital  stock  of  a  corporation. 
Id. 

8.  Statutb  of  Limitations  Bioins  to  Bun,  not  sgainst  a  debt  but  against 
its  fcnsdy,  from  the  time  the  right  of  aotfam  accrues.    Bobbuon  v.  Pifts- 
hmgkHcILR,  Ob.  792. 
Sse  Adtbbsi  PossMnaifg  Cobpobations,  14;  Ouabdian  and  Wabd,  1. 
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STATUTBSw 

Law  DOM  HOT  Fayob  Bipbau  bt  iMPUOAxnur  wnlit  than  is  m 

Mid  dMHT  Inoonrirtmoy  between  enmotme&ta.  Wetiem  89m.  Fmd  Stc  ▼. 
PkiUMphia,  130. 

flee  OumffunovAL  Law;  Bvn>uioi»  10, 11|  Statois  of  VkAVMt  BcAim 

Of  LmiTATIOVB. 

8TAT. 
See  BnounoHBs  Nmotxabui  InnBUMnnv  tt. 

STOCK  AKD  STOCKHOLDBRS. 
flee  BAjnoi  An»  EAHsnro;  Cobpobatiokb;  Statotb  of  LDaxAYiOEn,  S,  7. 

8IBEBIS. 
See  HiQHWATS. 

SUBSCBIPnON. 
0e»OoBP<nu>iON%  11-14;  Statutb  of  LiiiRAnoiii»  5, 7. 

SUCCESSION. 

t.  PosiHUMOUS  Cbiux— Under  a  will  to  a  testator's  eon  lor  life,  fwnahidir 
to  anoh  ohildien  bom  in  lawfal  wedlock  as  he  ahoold  leave  at  hie  death, 
where  the  son  died  leaving  a  ohild  already  born,  and  his  wife  encemte  of 
a  ohild  whioh  was  afterwards  bom,  such  poethnmons  child  takee  together 
with  the  former  child.    Barker  v.  Pearee^  691. 

ti  Wrokvbb  Claimb  Imtibist  IK  EsiATB,  against  Laws  of  Dbsckbt,  orast 
show  written  title,  which  the  court  can  with  satisfaoticm  decide  to  be 
soffioient.  In  oases  of  donbt,  the  coart  will  apply  the  laws  of  saooss- 
sioBf  whioh  experience  has  shown  to  be  so  just.    Lipmtm^9  Appeai,  092. 

SUMMONS. 
See  Pbooiss,  1,  2. 

SURETYSHIP. 

L  br  MlMOVBI  JUDOMIHT  BOB8  NOT  EZTINOUISH  RSULTIOV  OF  PRINCIPAL 

AND  SuBVTTi  and  the  same  causes  that  will  discharge  a  surety  will  dis- 
ehaige  an  indoraer.    Smith  v.  Bke,  281. 

ti  Ajtkb  Comkbnobmxnt  of  Suit  bt  AiTAamiBNT  against  Principal 
Dbbtob,  at  reqneet  of  a  surety,  where  sufficient  property  is  attached 
to  make  the  debt,  a  voluntary  dismissal  of  the  suit  will  release  the 
surety.    Bank  qf  Miiaouri  v.  Matson^  208. 

1.  SuBBnBS  ON  Administbatob's  Bond  are  responsible,  unless  exonerated 
from  liability  by  some  substantial  defect  in  the  obligation,  for  a  balance 
found  remaining  in  the  hands  of  the  administmtor  after  settlement  of  his 
final  account  and  after  proper  notice  to  all  parties  interested.  Jwdfft  qf 
FrobaU  v.  ClaggeU,  314. 

See  ExBcuTOBS  and  Adminibtbatobs,  15;  Marbikd  Womkn,  1;  Officbi 

AND  OfFICBRS. 
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TAXATION. 

1.  lamsLkTVBM  OAinroT  Obaht  to  Cobporatiox  or  Ivdiyidual  Ezmmoii 
VBOM  Tazatiok  Forivbb;  it  has  no  antbority  to  ooiiTey  aw»y  upon  any 
oonrideration  the  taxing  power  over  any  property  bo  as  to  bind  the  action 
of  fotnre  legialatnres.    MoU  y.  Petniuylvania  BaUroad  Co,,  664. 

%  Tat-patbb8»  Stati  CKBDmna,  and  Canal  ComaasioNiBs  hatb  Sqch 

Bbnbticial  Intskut  aa  entitles  them  to  be  heard  in  opposition  to  the 

validity  of  an  act  of  the  legislature  which  seeks  to  grant  away  forever 

,  the  taxing  power  over  certain  property,  or  to  improperly  sell  or  dispose 

of  the  state's  system  of  railroads  and  canals.    Id, 

S.  Taxes  CoLLScrxD  vvdxe  State  Statoti  WmoH  is  AmcawARD  Diclabb> 
UNOOKanTunoNAL  esnnot  be  reoovered  back,  if  no  proteai  or  objeetiao 
ii  made  against  tha  payment  of  snch  taxaa.  Taiiflor  y.  Board  qfHoaUht 
724. 

4.  Patmxht  of  TAzn  n  hot  Compulbpbt  kmauu  Made  ukdxb  Tsbxat, 

express  or  implied,  that  nnlsas  paid,  legal  remedies  to  compel  payment 
would  be  resorted  to.  Id, 
ft.  Pboyisiok  of  MiasouBi  CoN^teunoR  BiQamiro  Taxation  to  bx  Pbo- 
POBTiONBD  TO  Valux  of  the  property  on  which  it  is  laid  Is  only  applica- 
ble to  taxation  in  its  nsoal,  ordinary,  and  received  sense,  for  state,  county, 
city,  and  town  pnrpoeee,  and  is  not  intended  to  apply  to  local  sssess" 
ments  where  .the  money  raised  is  to  be  expended  on  the  property  taxed. 
EgifpUam  Levee  Co.  v.  Hardin,  276. 

0.  Statutb  Authobizino  Lxyxx  Gompant  to  Lxvt  Tax  fxb  Aobb  upon  the 

land-owners  within  a  certain  district,  for  the  purpose  of  reclaiming  the 
lands  within  snch  district  from  inundation,  by  leveeing,  ditching,  and 
embanking,  la  conatitntional,  and  not  in  conHiot  with  a  oonstitational 
provision  which  requires  all  property  subject  to  taTatinn  to  be  taxed  in 
proportion  to  its  value.    Id, 

See  Oftiois  and  Offiobbs,  10-14. 

TENANTS  FOR  LIFE. 

1.  Tenant  fob  Lifb  Inoubbino  Fobfxitubb,  the  remainderman  la  not  bound 

to  trsat  the  estate  as  merged,  and  enter  immediately.  He  has  his  action 
after  the  death  of  the  tenant  for  life,  and  is  not  affected  by  the  previous 
possession.    Moore  v.  Luce,  629. 

5.  Tenant  fob  Life  oannot  Destbot  ^abtial  Intebests  carved  out  of  his 

estate  by  surrender,  release,  or  other  voluntary  act  for  the  purpose  of 

merger.    Therefore  he  cannot  destroy  the  title  of  one  who  acquired  his 

whole  estate.    Id, 
S.  Tenant  fob  Life  n  Entitlxd  to  Wobk  Quarbies  ob  Mines  Albbadt 

Opened  on  the  land  before  the  commencement  of  his  life  estate.    Xynn's 

Appeal,  721. 
4^  Tenant  fob  Life  mat  Out  Tubeb  in  Pboobs  of  Oleabino  Land,  or 

for  other  purposes  required  in  the  reasonable  cultivation  or  repair  of  the 

prenuses.    Id, 
6b  Whxthxb  Tenant  fob  Life  has  Right  to  Open  Mines,  quare.  Id, 
B.  Tenant  fob  Life  is  not  Ohabobablb  with  Waste  Oommitted  to  Li- 

JUBT  OF  Remaindebiian,  uuless  the  evidence  affirmatively  shows  such 

facts  as  will  sustain  the  charge;  and  the  presumption  is  in  favor  of  the 

tenant  for  life  until  the  contrary  appears.    Id, 
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7.  TufAVT  lOR  Lam  was  hot  Bzoud  hu  Bioan  sr  OirRoro  axd  Van 
I^MBKB  to  repair  Imfldinici  on  the  Und,  and  by  MDiiig  ft  wtr} 
ftmount  thereof,  ell  the  timber  tekeii  being  of  the  veiiie  of  bni  ft 
handxed  dolkn^  and  an  ftbondftnoe  being  left  for  the  foU  enJoyncBt  of  • 
priTilage  to  take  the  timber  for  the  nee  of  ft  MMr-miU,  owned  hj  the  tan- 
•■llor  liii  and  another.    Dcdd  r.  WaUtm»  677. 

See  Adtsru  PoaBnBn»»  L 

TXKAHTS  IN  OOUMON. 
See  Go-ToiAiroT. 

TICKETS. 
8ae  OoMMON  Cakhtwhi,  1L 

HDB-LANDS. 
See  WAXKBOoxrasMMt  S-lQl 

« 
Xi  BiRBlfc 
B&^O^TmuxoTt  2;  TmxAwn  los  lain  i»  7|  Thhtahl 


TTFLB. 
I  Co-TiNAiror,  4;  PnoBAitB  Oonma^  S| 
nouii—ioii,2t  Trnpiaa;  Tbobib  avd  Tsoani^  9-1 

TOBT. 
8ae  OoaTCBAZioiKi»6->7;  NaouoBR»}  flidiwii— i 

XEBSPASS. 

taoov  ev  PnwMimr  ahb  Claim  of  OwHSBtoir  ov  hun  is  nfllBiMil  ovi- 
dflnoe  of  title  to  maintain  the  statatory  aotion  of  twap—i  to  neoffer  tiie 
ipeoifio  Talae  of  tnea  aU^ged  to  baTO  beoi  oat  «poa  the  hmdi  and  in 
anoh  oaae»  in  order  to  defeat  the  action,  it  ia  inewnbcBt  en  the  dAnd- 
ant  to  ahow  title  either  in  himaelf  or  in  aome  thiid  pflmm.    Wmne  v. 

flea  Aniui%S-K|  Anwij  OoBVOftAnox%7i  Tltwi(— ^6|  Wwi Miwu^ ». 


TBOVEE. 
See  SauHkC 

TBUSTS  AND  TBUSIEBBb  J 

1.  VaraoE  Bmnanro  nor  EzPBna  TniraT  Abioh^  om  m  OkMiTW^  wadar 
the  Mlnneaota  atatatea,  in  favor  of  one  wlio  aatttaa  vpon  and  imfrofei 
goTomment  land»  and  agraeiy  by  parol,  with  another  thai  the  Mlw 
ahoold  enter  it  in  hia  own  name  at  the  land-offloe»  pay  for  it|  and  eooTay 
it  to  the  former  npon  repayment  of  the  porohaaa  prine,    Wemfrnwih  ▼. 

I.  FUBOBASKB  WITHOUT  NonoB,  Who  HAS  AoQDiBBDliMALTBK^md  paid 
hia  money  without  notice  of  a  truat,  is  proteetad  In  aqaHy, 
the  eeakd  que  tnuL     Wyae  ▼.  DamdMgt^  149. 
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S.  BiOBTB  Gbantid  to  CmtTi  Qnx  Tbubt  by  dttd  axeootad  in  aaoUMr  stoU 
Manot  be  dafoated  and  the  property  rendered  rabject  to  the  debts  of  the 
tmitee  or  of  the  grantor,  in  oonseqnenoe  of  non-regietntion  in  MiMlasppi, 
bat  registration  in  another  state  Is  not  notice  to  a  parchaser  in  Missis- 
sippi;  and  where  a  party  aoqnires  the  legid  title  in  the  latter  state  by 
•  purchase  from  the  trustee,  bona  Jide  and  for  a  ¥ilnable  oonsidwstion 
without  notiooy  he  will  not  be  disturbed  in  his  title  at  the  instanoe  of  the 
€e$tmiq»e  tnuL    ItL 

i.  Svu  THAT  BovA  FiDi  PuBCHASiBa  for  value  and  without  notioe  will  ba 
protected  in  equity  against  the  eettui  gas  inut  applies  as  well  to  ehattsli 
as  to  real  estate.    Id, 

9.  P0BUO  POUOT  PSOHXBITB  TEUflXU  fBOM  PUBCKAaiVO  PSOPSBTT  OT  OlS- 

TUI  QUI  Trust,  when  the  latter  dissents.    Chorpemdnfi^B  Appeal  789L 
6w  Tftusm  n  Bouvd  to  Fidxlitt  nr  JjnaamiB  of  hu  Trust,  and  wUl  not 
be  permitted  to  make  profit  by  the  relationship.    This  rule  is  inilezible, 
without  regard  to  considerations  paid  by  tmstect  or  his  honesty  of  pnr- 

7.  Truster  mat  Porohasb  Ihtxrmt  or  ms  Grbtui  qur  Ttamt  when  Us  sale 
bf  pnblio  ofliosr  is  inevitable.    Id, 

See  Fbauduxjdtt  Goll▼XTARC■l^  t, 

U8AGB. 
See  Ooimoii  Garbirr%  SL 

VENDOR  AND  VENDIK. 

t.  Kxwnunm  of  Vaud  Drfinsr  at  Law  is  No  Orouvr  ror  Dborrs  in 
Prrsovam  for  the  unsatisfied  baUnoe  due  after  erhansting  the  ptoeeeds 
of  the  land  upon  a  Mil  to  enforce  a  vendor's  lien.    CM  t.  Dafa,  107. 

&  Bounr  OAHKOT  Brrdxr  Dro&br  ih  Prrsoram  ior  UNflATisFiRD  Balahqr, 
in  addition  to  decree  of  sale  of  land,  upon  bill  to  enforce  vendor^  Uea, 
the  rule  being  the  same  as  upon  a  biU  to  foreclose  a  mortgage.    Id, 

X.  Bquitt,  upoji  Bill  to  Bhtorcr  Vsmdor's  Liin,  will  rot  Brrdrr 
Dborrs  Ef  Prrsoram  for  unsatisfied  balance  remaining  after  eshaost- 
iqg  the  pgQoeeds  of  the  land,  on  the  ground  thai  then  are  doobts  or 
isnliaiiissm«ntB  as  to  the  title.    Id, 

See  LiRRS,  2;  Scatutr  of  Vkausa. 

VBBDICT. 
flea  CtaiMiRAL  Law,  ft»  6t  Jurt  avd  Jurors;  Puaxkom  ari^  TtuamMf  9/k 

VOID  PBOCESa 
See  PROdSfli  8. 

WAIVER. 
Sea  OoOTRMHb  1|  ORnoRAL  Law,  5;  BnoonoRSi  UmMMOW^  1$  I» 

SURARCR,  0. 

WARDS. 
See  GuARDiAR  and  Waro. 

WARRANTY. 
Ssi  Irsurarob,  3;  SalrBi  t. 
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WASTE. 
8m  Co-mrAHCT.  1,  2;  EzaouroBs  ahd  ADMorxanusoBi^  8;  TnAvn 

WATEBCOUBSES. 

L  Whkbx  QoAimxT  of  Watsr  Collict8  at  Duvbbbiit  Sbasoiib  dr  YitB 
ON  CoMPiJknrA2fT*8  Laud,  to  snch  an  extent  m  reqaireB  an  outlet  to  eooie 
oommon  reservoir,  and  if  rach  is  always  the  case  in  timea  of  heavy  raia 
and  melting  of  snow,  and  if  as  far  back  as  the  memoiy  of  man  mna  thai 
flow  of  water  prodnoed  a  nataral  channel  through  the  defendant's  land, 
where  such  aceamulated  surplas  water  has  always  besn  aocxutomed  to 
nm,  the  complainant  has  a  right  to  have  the  water  disdiaiged  in  tlia 
same  channel  for  the  relief  of  his  land,  and  equity  wUl  enjoin  tiie  defend- 
ant from  obstructing  it.    Ead  t.  De  ffart^  396. 

1  WATntoouBfli  IS  Charnxl  ob  Oanal  fok  Oontxtancb  or  Watbb,  partie- 
olarly  in  draining  lands;  it  may  be  natural,  aa  when  it  is  made  by  tiia 
natural  flow  of  the  water,  caused  by  the  genend  superfioiea  of  the  sur^ 
rounding  land  from  which  the  water  is  oo^eoted  into  one  channel,  or  it 
may  be  artificial,  as  in  case  of  a  ditch  or  other  artificial  means  oaed  to 
divert  the  water  from  its  natural  channel,  or  to  carry  it  from  low  lands* 
from  which  it  will  not  flow  in  consequence  of  the  nature  of  the  suifaoe  of 
the  surroonding  land.    Id, 

B.  Watebooubsi  is  Ancient  if  Channel  throuob  Whksb  Ix  Katubalut 
Rune  hss  existed  from  time  immemorial.    Id. 

4.  Question  whether  Watebooubse  is  Anoibnt  does  not  depend  apon 
quantity  of  water  discharged  by  it.    Id, 

&  Ancient  Natural  Watercoubsb  Exists  where  the  face  of  the  country  ia 
such  as  necessarily  to  collect  in  one  body  so  large  a  quantity  of  water 
after  heavy  rains  and  the  melting  of  large  bodies  of  snow  as  to  require  an 
outlet  to  some  common  reservoir,  and  where  such  water  is  regularly  dia- 
oharged  through  a  well-defined  channel,  which  the  fwoe  of  the  water 
has  made  for  itself,  and  which  is  the  accustomed  channel  through  which 
it  flows  and  has  flowed  from  time  immemorial.    Id, 

0.   OTSTEB-PLAKTINa  IN  PUBUO  WaTERS  IS  NOT  IN  ItSBLF  NUIBANOE.      If  it 

interferes  with  the  rights  of  navigation  and  fishings  the  oysters  may  be 
removed  as  in  the  case  of  other  nuisances,  but  they  cannot  be  appropri- 
ated to  one's  own  use.    State  v.  Taylor,  347. 

7.  Equity  will  Deobbb  Removal  of  Obstbuction  in  Watebooubse  as  well 

as  enjoin  its  future  obstruction.     Earl  v.  De  Hart,  305. 

8.  Land  between  High  and  Low  Wateb  Mark  of  Tides  belongs  to  sever 

eign,  and  may  be  granted  by  the  sovereign.  Ward  v.  WiUU,  570. 
8.  Statute  Pbohibitino  Entbies  of  Land  Covered  bt  Navioable  Watebs 
and  directing  public  land  bordering  on  such  waters  to  be  surveyed,  so 
that  the  water  should  form  one  side  of  the  survey  and  the  land  be  laid 
off  back  from  the  water,  prohibits  the  acquiring  of  tiUe  by  entry  and 
patent  to  land  between  high  and  low  water  mark  of  tidea.    Id, 

10.  Land  between  High  and  Low  Wateb  Mabk  of  Tides  is  "  land  ooversd 
by  navigable  water.*'    Id, 

11.  No  One  has  Eight  to  Land  Goods  on  Pbivatb  Pbopebtt  of  Anotkeb« 
though  it  is  the  shore  lA  a  navigable  river,  except  in  case  of  nsosssi^^ 
(yNeiU  V.  Annett,  864. 
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IS.  Whabv  la  FUTATX  Propxbtt,  and  CoKSBiffT  Of  Owsrxa  kur  bs  Qb- 

TAixj£D  befora  the  pablio  have  a  right  to  use  it.    ItL 
8oe  iNJVNonoNS,  1;  Ovnon  axd  Offickbs,  2,  i,  5;  Taxation,  6;  Whabv- 

IlfOXBS. 

WHABFING£B8. 

1.  Wbabvihoxr  has  Dovblb  RmxDT  ior  HI8  Whabvaoi:  a  lien  on  the 

article,  and  a  ohini  a^punst  the  owner  personally.    Woater  v.  ^Joetom, 
540. 

2.  Whakfikger  has  No  Claim  against  Ownkb  of  Goods  for  wharfage  ao- 

eming  after  the  owner  has  sold  the  goods,  given  the  wharfinger  notice 
thereof,  and  tendered  him  the  wharfage  due.     Id, 
S.  NoTioB  TO  Whakfinoxb  of  Sals  of  Goods,  to  terminate  vendor's  lia- 
bility for  future  wharfage,  may  be  given  either  orally  or  by  a  delivery 
order.     Id, 

4.  Wha&finobb  is  0ns  Who  Ksxps  Wharf  for  the  purpose  of  receiving 

goods  for  hire.     Rodgtn  v.  Stoph^l,  775. 

5.  Wharfinger's  Responsibilitt  Begins  when  Goods  are  Delitxred  on 

HIS  Wharf,  and  he  has  received  them  as  wharfinger,  either  expressly  or 

by  implication.     Id, 
0.  Wharfinoer  is  Bailex  for  Hire,  and  is  bonnd  to  use  ordinaiycare.  Id, 
?•  Whether  Party  is  Wharfinger  or  not  is  Qdestion  for  Jury.    Id, 

WHARVES. 
See  Dedication;  Watercourses,  12;  Wharfwobbs. 

WILLS. 

Distbibution  of  Deoxasbd  Legatee's  Share. — A  will  gave  a  oertsin 
trustee  certain  specified  property  for  the  benefit  of  testator's  three  sons 
during  their  natural  lives,  remainder  to  their  children  if  they  should 
have  any,  otherwise  for  each  other.  The  same  will  gave  to  the  same 
trustee  other  specified  property  for  the  use  of  testator's  three  daughters, 
with  a  like  remainder.  Another  clause  of  the  will  gives  the  residue  of 
the  estate  to  all  six  of  the  children  upon  the  same  terms  and  conditions 
as  above.  One  of  the  sons  died  without  issue.  Ildd,  that  his  shaie 
in  the  estate  went  to  the  surviving  brothers  and  sisters,  and  not  to  the 
surviving  brothers  alone.    Lipman^a  Appeal,  692. 

See  Succession,  1. 

WITNESSES. 

L  BviDENOE  OF  General  Character  of  Deceased  Partner  for  tmth  and 

veracity  is  inadmissible.     }reanier  v.  Juart,  627. 
ftL  Evidence  of  General  Character  of  Deceased  Partner  for  honesty 

and  correct  book-keeping  is  admissible.    Id, 
See  EviDENOE,  4,  11;  Parent  and  Child,  8,  9;  Partnership,  1. 

WRIT  OF  ERROR. 
See  ExiouTOBS  and  Administratoiss,  14;  Pleading  and  PRAonoa. 


^ 
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